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Olay. 

cut. Sd Hick. 
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Co. Inst. 
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Co. Litt. 

Co. Rep. 
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Coll. Jurid. 
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Com. 

Com. Cas. 

Com. Dig. 
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Clark and Scully’s Drainage Cases 

Clayton’s Reports and Pleas of Assizes at Yorke, 1 vol., 1631 — 

Clifford and Rickards’ Locus Standi Reporte, 3 vols., 1873 — 1884 
Clifford and Stephens’ Locus Standi Reports, 2 vols., 1867 — 1872 
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Coke’s Reports, 13 parts, 1672 — 1616 
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Cockbum and Rowe’s Election Cases, 1 vol., 1833 
CoUyer’s Reports, Chancery, 2 vols., 1844 — 1846 
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Colles’ Cases in Parliament, 1 vol., 1697 — 1713 
Coltman’s Registration Cases, 1 vol., 1879 — 1885 
Comyns’ Reports, King’s Bench, Common Pleas, and Ex- 
chequer, fol., 2 vols., 1695 — 1740 
Commercial Cases, 1895 — (current) 

Comyns !Digest ... ... ... ... ... ... 

Comberbach’s Reports, King’s Bench, fol., 1 vol., 1685 — 1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols., 


Cong. Dig. 
Cooke & Al. 


Congdon’s Digest 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol., 


Cooke, Pr. Cas. 
Cooke, Pr. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop. temp. Brough. 

Coop. temp. Cott. 


Corb. & D. 
Correspondances Jud. 
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Cout. Dig. 

Cowp. 
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Cox, Eq. Cas. 

Cox, M. & H. 


Cr. & M. 

Cr. &, Ph. 
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Cr. M. & R. 

Craw. & D. 

Craw. & D. Abr. C. 
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Cripps* Church Cas. 
Cro. Car. 

Cro. Eliz. 

Cro.’Jac. 

Cru. Dig. 

Cunn. 

Curt. 
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C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837 — 1838 
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Cresswell’s Insolvency Cases, 1 vol., 1827 — 1829 
Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1850 
Croke’s Reports temp. Charles I., King’s Bench and Common 
Pleas, 1 vol., 1625 — 1641 

Croke’s Reports temp. Elizabeth, King’s Bench and Common 
Pleas, 1 vol., 1582 — 1603 

Croke’s Reports temp. James I., King’s Bench and Common 

Pleas, 1 vol., 1603 — 1626 

Cruise’s Digest of the Law of Real Property, 7 vols. ... 
Cunn^ham’s Reports, King’s Bench, fol., 1 vol., 1734 — 1735 
Curteis’ Ecclesiastical Reports, 3 vols., 1834 — 1844 


D. 
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D. L. R. 
DaL 
Dalr. 
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Duxbury’s Reports of the High Court of the South African 
Rejju'blic ... ... ... ... ... ... ... ... 
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Dalison’s Rej^rts, Common Pleas, fol., 1 vol., 1646 — 1674 
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Dan. & LI. 
Dav. & Mer, 


Daniell’s Beporte, Exchequer in Equity, 1 vol., 1817 — 1823 
Danson and Lloyd's Mercantile Oases, 1 voL, 1828 — 1829 
DaTUson and Merivale’s Reports, Queen's Bench, 1 voL, 1843- 


Da^* Ir* ••• •• 

Dav. Pat. Oas. . 
Day ••• ♦ 

Dea. & Sw. 

Deac. 

Deac. & Oh. 
Dears. & B. 
Dears. O. O. 

Deas And. 

De G 

De G. & J. 

De G. & Sm. 

De G. F. & J. . 


Davys' (or Davis' or Davy's) Reports (Ireland), 1 vol., 1604 — 
1 6 11 ... ... ... ... ... ... 

Davies' Patent Cases, 1 vol., 1785 — 1816 
Day's Election Oases, 1 voL, 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 voL, 1855 — 1857 
Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 
Dearsley and Bell’s Crown Oases Reserved, 1 vol., 1856 — 1858 
Dearsley’s Crown Oases Reserved, 1 vol., 1852 — 1856 ... 

Deas and Anderson’s Decisions (Scotland), 5 vols., 1829 — 1832 
De Gex’s Reports, Bankruptcy, 2 vols., 1844 — 1848 ... 

De Gex and Jones’s Reports, Chancery, 4 vols., 1857 — 1859 ... 
De Gex and Smale’s Reports, Chancery, 5 vols., 1846 — 1852 
De Gex, Fisher and Jones's Reports, Chancery, 4 vols., 1859 — 


De G. J. & Sm. 


De Gex, Jones, and Smith's Reports, Chancery, 4 vols., 1862 — 


De G. M. & G. ... 


Delane ... 

Dick. 

Dirl. 

13ods. ... ... 

Donnelly 
Doug. El. Cas. ... 
Doug. K. B. 

Dow 

Dow & Cl. 

Dow. &: L. 

Dow. & Ry. K. B. 

Dow. & Ry. M. C. 
Dow & Ry. N. P. 
Dowl. 

Dowl. N. S. 

Dr. &; Wal. 

Dr. & War. 


De Gex, Macnaghten and Gordon’s Reports, Chancery, 8 vols., 
1851 1857 ... ... ... ... ... ... ... 


Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 
Denison’s Grown Cases Reserved, 2 vols., 1844 — 1852 
Dickens* Reports, Chancery, 2 vols., 1569 — 1798 
Dirleton’s Decisions, Court of Session (Scotland), fol., 
1665 — 1677 ... ... ... ... 


1 vol 


Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly's Reports, Chancery, 1 vol., 1836 — 1837 
Douglas’ Election Cases, 4 vols., 1774^1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1785 ... 

Dow’s Reports, House of Lords, 6 vols., 1812 — 1818 ... 

Dow and Clark’s Reports, House of Lords, 2 vols., 1827 — 1832 
Dowling and Lowndes’ Practice Reports, 7 vols., 1843 — 1849 
Dowling and Ryland’s Reports, King’s Bench, 9 vols., 1822 


1827 


Dowling and Ryland’s Magistrates’ Cases, 4 vols,, 1822 — 1827 
Dowling and Ryland’s Reports, Nisi Prius, 1 part, 1822 — 1823 
Dowling’s Practice Reports, 9 vols., 1830 — 1841 
Dowling’s Practice Reports, New Series, 2 vols., 1841 — 1843 
Drury and Walsh’s Reports, Chancery (Ireland), 2 vols., 1837 — 
1841 ... ... ... ... ... ... ... ... 

Drury and Warren’s Reports, Chancery (Ireland), 4 vols., 1841 — 


Dra. 

Drew. 

Drew. & Sm. 
Drinkwater 
Drury iemp. Nap. 


Draper’s King’s Bench Reports ... 

Dre wry’s Reports, Chancery, 4 vols., 1852 — 1859 
Drewry and Smale’s Reports, Chancery, 2 vols., 1859 — 1865 
Drinkwater’s Reports, Common Pleas, 1 vol., 1840 — 1841 
Drury’s Reports temp, Napier, Chancery (Ireland), 1 vol., 1858- 


Sug. 

Dugd. Orig. 

Dunl. (Ct. of Sess.) 


Drury’s Reports temp, Sugden, Chancery (Ireland), 1 vol., 1841 
1844 ... ... ... ... ... ... ... ... 

Dugdale’s Origines Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 vols., 


Dunning 

Durie 


Dunning’s Reports, King’s Bench, 1 vol., 1753 — 1754 
Durie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1621 


Dyer 


Dyer’s Reports, King’s Bench, 3 vols., 1513 — 1581 


Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 


Eng. 

Eng. 

Eng. 


Eng. 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 


Ir. 

Can. 

Eng. 

Eng. 

Eng. 


It. 


Ir. 

Eng. 

Scot 

Eng. 


Soot. 

Eng. 


E. Sc A. ... 
E. Sc B. ... 

E. Sc E. ... 
E. B. Sc E. 


Upper Canada Error and Appeal 

Ellis and Blackburn’s Reports, Queen’s Bench, 8 vols,, 1852 — 
1858 

Ellis and Ellis’s Reports, Queen’s Bench, 3 vols., 1858 — 1861 
Ellis, Blackburn, and Ellis’s Reports, Queen’s Bench, 1 vol.. 


E. D. C. ... ... 

E. D. L. 

E. L. R. ... ... 

E. R. (or Eng. Rep.) 

hi. Ic. ... ... 

Eag. & T. 

East 

East, P. O. 

Ecc. Sc Ad, 


Reports of the Eastern Districts Court (Cape) from 1880 
South African Law Reports, Eastern Districts Local Division... 
Eastern Law Reporter 
English Repoits 

Ontario Election Reports ... ... ... ... ^ 

Eagle and Younge’s Tithe Cases, 4 vols., 1204 — 1825 ... 

East’s Reports, King’s Bench, 16 vols., 1800 — 1812 
East's Pleas of the Crown 

Spinks’ Ecclesiastical and Admiralty Reports, 2 vols., 1853 — 1855 


Can. 

Eng. 

Eng. 

Eng. 
S. Af. 
S. Af. 
Can. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng, 
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Eden 

Edgar 

Edw. 

Elchies ... 


Eden’s Beports, Chancery, 2 vols., 1767 — 1766 

Edgar’s Decisions, Court of Session (Scotland), fol., 1724 — 1726 

Edwards’ Beports, Admiralty, 1 vol., 1808 — 1812 

Elchies* Decisions, Court of Session (Scotland), 2 vols., 1733 — 


Emden’s B. C. ... 


Emden’s Building Contracts, Building Leases and Building 


Eng. Pr. Cas. 
Eq. Cas. Abr. 
Eq. Bep. 

Esp. 

Ex. D. 

Exch. 

Exch. C. B. 


Boscoe’s English Prize Cases, 2 vols., 1745 — 1868 
Abridgment of Cases in Equity, fol., 2 vols., 1667 — 1744 
Equity Beports, 3 vols., 1863 — 1865 
Espinasse’s Be^rts, Nisi Prius, 6 vols., 1703 — 1810 ... 

Law Beports, Exchequer Division, 6 vols., 1875 — 1880 
Exchequer Beports (Welsby, Hurlstone, and Gordon), 11 vols., 
1847 1866 ... ... ... ... ... ... ... 

Exchequer Court Beports ... 


P. (Ct. of Sess.) ... 
h' • ... ... 

F. Sc F. ... 

F. N, D. 

Fac. Coll. 

Falc* ... ... 

Falc. & Fitz. ... 

Fenton ... 

Ferg. 

Fitz. Nat. Brev. 
FitZ'G. ... ... 

FI. & 

Fonbl. 

For. 

f'orb. ... ... 

Fort. De Laud. 
Fortes. Bep. 

FOSta ... ... 

Fount. 

Fox & 8. Ir. 

Fox & S. Beg. ... 

Fras. 

Freem. Ch. 

Freem. K. B. 


Fraser, Court of Session Cases (Scotland), 6th series, 1898 — 1906 
Foord’s Beports of the Supreme Court of the Cape of Good 
Hope, 1879 — 1880 

Foster and Finlason’s Beports, Nisi Prius, 4 vols., 1856 — 1867 
Finnemore’s Notes and Digest of Natal Cases, 1863 — 1867 
Faculty of Advocates, Collection of Decisions, Court of Session 
(Scotland), 38 vols., 1752 — 1841 
Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol. 

Falconer and Fitzherbert’s Election Cases, 1 vol., 1835 — 1838 
Fenton, Important Judgments 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 
Fitzherbert’s Natura Brevium 

Fitz-Gibbons’ Beports, King’s Bench, fol., 1 vol., 1727 — 1731 
Flanagan and Kelly’s Beports, Bolls Court (Ireland), 1 vol., 
1840 1842 ... ... ... ... ... ... ... 

Fonblanque’s Beports, Bankruptcy, 2 parts, 1849 — 1852 
Forrest’s Beports, Exchequer, 1 vol., 1800 — 1801 
Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 
1 7 1 3 ... ... ... ... ... ... ... ... 

Fortesque, De Laudibus Legum Anglise ... 

Fortescue’s Beports, fol., 1 vol., 1092 — 1736 
Foster’s Crown Cases, 1 vol., 1708 — 1760 

FountainhaU’s Decisions, Court of Session (Scotland), fol., 
2 vols., 1678 — 1712 

M. C. Fox and T. B. C. Smith’s Beports, King’s Bench (Ireland), 
2 vols., 1822 — 1825 

J. S. Fox and C. L. Smith’s Begistration Cases, 1 vol., 1886 — 
1 895 ... .*. ... ... ... ... ... ... 

Fraser (Simon), Election Cases, 2 vols., 1793 
Freeman’s Beports, Chancery, 1 vol., 1660 — 1706 
Freeman’s Beports, King’s Bench and Common Pleas, 1 vol., 
1670~“1704 ... ... ... ... ... ... ... 


G. 


G. & B. 

G. I. Dig. 
Gal. & Dav. 
Gale 

Gaz. L. B. 
Geld# Dig. 
Gib. Cod. 
Giff. 

GUb. 

Gilb. C. P. 
Gilb. Ch. 

Gilm. & F. 


Gl. Sc J, 

Glanv. 

Glanv. El. Cas. ... 

Glascock 

Godb. 

Gouldsb. 

Gow 


Gregorowski’s Beports of the High Court of the Orange Free 
State from 1883 ... 

Nova Scotia Beports (Geldert Sc Bussell) 

General Index Digest 

Gale and Davison’s Beports, Queen’s Bench, 3 vols., 1841 — 1843 
Gale’s Beports, Exchequer, 2 vols., 1836 — 1836 
New Zealand Gazette Law Beports 
Geldert’s Digest 

Gibson’s Codex Juris Ecclesiastici Anglicani 
Giffard’s Beports, Chancery, 5 vols., 1857 — 1865 
Gilbert’s Cases in Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practice of the Court of Common Pleas 

Gilbert’s Beports, Chancery and Exchequer, fol., 1 vol., 1706 — 
179ft 
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GUmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts, Part I. (GUmour) 1661 — 1666, Part II. (Falconer) 
1681 — 1686 

Glyn and Jameson’s Beports, Bankruptcy, 2 vols., 1819 — 1828 
Glanville, De Legibus et Consuetudinibus Begni Angliao 
Glanvillo’s Election Cases, 1 vol., 1623 — 1624 ... 

Glascock’s Beports (Ireland), 1 vol., 1831 — 1832 

Godbolt’s Beports, King’s Bench, Common Pleas, and Exche- 
quer, 1 vol., 1574 — 1637 

Gouldsborough’s Beports, Queen’s Bench and King’s Bench, 1 
vol., 1686 — 1601 

Gow’s Beports, Nisi Prius, 1 vol., 1818 — 1820 


Eng. 

Scot. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Can. 


Scot. 


S. Af. 
Eng. 
S. Af. 


Scot. 

Scot. 

Eng. 

N.Z. 

Scot. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Scot. 


Ir. 

Eng. 

Eng. 


Eng. 


S. Af. 
Can. 
Can. 
Eng. 
Eng. 
N.Z. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Eng. 


Scot. 

Eng. 

Eng, 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 
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Griffin’s Patent Cases ... 
Gwill* ••• ••• • 

JI, ... »»» ... 

H* & C« ••• ••• ••• 

H* & N« ••• ••• 

BL* & Tw* ... •»» 

H[» W» ••• 

H. B. R. (preceded by 
date) 

H, C 

H. E. C 

B[» L* Cas. ... ... 

Hag. Adm. 

Hag. Con. 

Hag. Ecc. 

HaSes 

Hale, C. L 

Hale, P. C 

Han. 

Har. &> Ruth. 

bLar. &> W. ... ... 

IT a>rc. ... ... ... 


• V • 

• • • 


Hal'd. 

Hare 
Hawk. P. C. 

Hay & Marr. 
Hayes 
Hayes & Jo. 

Hem. & M. 

Hob. ... ... 

Hodg. 

Hog. ... ... 

Holt, Adm, 

Holt, Eq. 

Holt, K. B. 

Holt, N. P. 

Home, Ct. of Sess. 

Hong Kong L. R. 
Hop. & Colt. 

Hop. & Ph. 

Horn & H. 

Hov. Supp. 

How, C. ... 

How. C, S. 

How. E. E. 

How. P. L. 

Hud. & B. 

Hudson’s B. C. ... 
Hume 

Hut. ... ... 

Hy. Bl. ... 

Hyde 

I . . I ^ ♦ JLf . ... 

I. Ch, R, 

I. Em R, 

I* Ij. .It. ... 

I. L. R. (Vol.) All. 


Upper Canada Chancery (Grant) ... 

Griffin’s Patent Cases, 1884 — 1887 
Gwillim’s Tithe Oases, 4 vols., 1224 — 1824 

Hertzog’s Reports of the High Court of the South African 
Republic, 1888 ... ... ... ... ... ... ... 

Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 
1866 ... ... ... ... ... ... ... ... 
Hurlstone and Norman’s Reports, Exchequer, 7 vols., 1856 — 

Hall and Twells’ Reports, Chancery, 2 vols., 1848 — 1860 ' 
Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840- 

Hansell’s Reports of Bankruptcy and Companies’ Winding Up 

Cases, 8 vols., 1915—1917 (c.flr., [1915] H. B. R.) 

Reports of the High Court of Griqualand West 
Hodgin’s Election Reports 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial Reports, 2 vols,, 1789 — 1821 ... 

Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 
1791 ... ... ... ... ... ... ... ... 

Hale’s Common Law 
Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

Harrison and Wollaston’s Reports, King’s Bench and Bail 
Court, 2 vols., 1835 — 1836 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1 6^^ 1 1 ^$9 1 ... ... ... ... ... ... ... 

Hardres’ Reports, Exchequer, fol., 1 vol., 1655 — 1669... 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 
Hawkins’s Pleas of the Crown, 2 vols. 

Hay’s Reports 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

JL ^7 ••• ••• ••• ••• ••• 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fol,, 1 vol., 1627 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1625 
Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 
Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... 
W, Holt’s Rule of the Road C3ases, Admiralty, 1 vol., 1863 — 

W. Holt’s Equity Reports, 2 vols., 1845 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 
F. Holt’s Reports, Nisi Prius, 1 vol., 1815 — 1817 
Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 
1744 

«i> * ••• ••• ••• ••• 

Hong Kong Reports 

Hop wood and Coltman’s Registration Cases, 2 vols., 1868 — 1878 
Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 1867 
Horn and Hurlstone ’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 
2 vols., 1753 — 1817 
Howard’s Chancery P’ractice 

Howard’s Supplement to Rules, etc., of the High Court of 
Chancery in Ireland 
Howard’s Equity Exchequer 
Howard on the Popery Iaws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 
(Ireland), 2 vols., 1827 — 1831 ... 

Hudson on Building Contracts, 2 vols. ... 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 
Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 
Henry Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 
Hyde’s Reports 

Irish Common Law Reports, 17 vols., 1849 — 1866 
Irkh Chancery Reports, 17 vols., 1850 — 1867 ... 

Irish Equity Reports, 13 vols., 1838— 1851 
Irish Law Reports, 13 vols., 1838 — 1851 
Indian Law Reports, Allahabad ... 
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Can. 

Eng. 

Eng. 


S. Af. 

Eng. 

Eng. 
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Eng. 
S. Af. 
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Scot. 

Eng. 
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Scot. 
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Eng. 
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Scot. 
Hong Kong 
Eng. 
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Scot. 
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Ind. 

Ir. 

Ir. 
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I. L. B. (Vol.) Bom. .. 
1. L. B. (Vol.) Calc. .. 
I. L. B. (Vol.) Lah. 

I. L. B. (Vol.) Mad. .. 
!• Xa* T* ••• ••• •• 

I* Xa» T?* Jo* ••• 

I. K. (preceded by date) 
I. R. (Vol.) C. L. 

I. R*. Rq* ••• •• 

Ind. Awards 

Ind. Jiir* IST. S. 

Xiid. Jur. O. S. •• 

Xr. Cir. Rep. 

Xr. Jur. ... .•• •*' 

Ir. Jj. Rec. 1st ser. 

Ir. L. Rec. N. S. 

Xrv. 

J. Bridg. 

J. D. R. ... ... ••• 

jr . jt^ . ••• ... 

J. Jo. ••• ••• 

J . R* ... ••• 

J. R. !N^. S. ••• 

J . ISbaw^ ) J ust. • • • 

J ac. ••• 

J" ac. dc • • • • 

J* adxites ... ... 

Jebb jB. ... ••• 

Jebb S. ... ... 

Jebby C. C. ... 

Jebb, Cr. &> I^. Cas. 
Jeuk. ... ••• ••• 

J o. C^ar. • • • ♦ • * 

J o. &/ X^at. ... • • • 

Jo. £!x. Ir. 

jr oiui^. «•« ■«. ••• 

John. &> H* ••• 

Jur. ••• ••• 

Jur. ]N^. S. »•. ••• 


JSl. &i d. ••• ••• 

£l. J. ••• 

K. B. (preceded by date) 
Karnes, Diet. Dec. 
Karnes, Rem. Dec. 
Karnes, Sel. Dec. 

K^ay ... ••• ••• 


. W. 

Keny. 

Keny. Ch. 

Kerr 

Kilkerran 

Kn. & Omb. 

Knapp ... 

Konst. & W. Rat. App. 
Konst. Rat. App. 


Indian Law Reports, Bombay 
Indian law Reports, Calcutta 
Indian law Reports, Lahore 
Indian law Reports, Madras 
Irish law Times, 1867 — (current) 

Irish law Times Journal, 1867 — (current) 

Irish Reports, since 1893 {e.g. [1894] 1 I. R.) 

Irish Reports, Common law, 11 vols., 1866 — 1877 
Irish Reports, Equity, 11 vols., 1866-~1877 
Industrie Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series ... 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 

Iri^ Jurist, 18 vols., 1849 — 1866... 

law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 

law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 

Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 1867 

Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1613 — 
1621 ... ... ... ... ... ... ... ... 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
111 V jLsion, ... ... ... ... ... ... ... ... 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

d* u^rist Re^^oi^ts ... ... ... ... ... ... ... 

Jurist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 
Nova Scotia Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol., 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 
1838 1841 ... ... ... ... ... ... ... 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 
' 1 839 ... ... ... ... ... ... ... ... 

Jones and L»a Touche’s Reports, Chancery (Ireland), 3 vols., 
1844'"" 1846 ... ... ... ... ... ... ... 

T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 
Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 
Johnson and Hemming’s Reports, Chancery, 2 vols., 1859 — 1862 
Jurist Reports, 18 vols., 1837 — 1854 
Jurist Reports, New Series, 12 vols., 1855 — 1867 

Kotze’s Reports of the High Court of the Transvaal Province, 
1877 — 1881 ... ... ... ... ... ... ... 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 {e,g., [1901] 2 
I^. B«) ... ... ... ... ... ... ... ... 

Karnes, Dictionary of Decisions, Court of Session (Scotland), 
fol., 2 vols., 1540 — 1741... 

Karnes, Remarkable Decisions, Court of Session (Scotland), 
2 vols., 1716 — 1752 

Karnes, Select Decisions, Court of Session (Scotland), 1 vol., 
1752“~1768 ... ... ... ... ... ... ... 

Kay’s Reports, Chancery, 1 vol., 1853 — 1854 ... 

Keble’s Reports, fol., 3 vols., 1661 — 1677 
Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 
KeUwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fol., 1 vol., 1662 — 1707 
W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730 — 1732 ; 
King’s Bench, fol., 1731 — 1734 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1763 — 1759 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1763 — 1754 
New Brunswick Reports (Kerr) ... 

Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol., 
1738 — 1762 ... ... ... ... ... ... ... 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1836 
Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 ... 

Knox’s Reports ... ... ... ... 

Konstam andWard’s Reports of RatingAppeals, 1 vol. , 1 909 — 1912 
Konstam’s Reports of Rating Appe^, 2 vols., 1904 — 1908 ... 


Ind. 

Ind. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 


S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 

Ir. 

Ir. 

Ir. 

Ir. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can* 

Scot 

Eng 

Eng. 

Aus. 

Eng. 

Eng. 



Keports included in this Work and their Abbreviations. xxi 


L. & G, iemp. Plunk. ... 

L. & G. temp» Sugd. 

Xj* olst). ... ••• 

L». 0 . & M. Gaz. 

Ij. O. J". ... ... ... 

L. C. I-<. J. ... ••* 

JLi. 0. ]rt>. ... ... ... 

L. G. R'. ... ••• 

Xi. J* * A- cjin . ... ... 

Xi» JT, Bey. ... ... 

Xi« J . O. C. . • . • • • 

Xj. j • O. P* . • • • • • 

Xj. j » Ch. . • . • • • 

Xj. J . £!ccl. ... ... 

Xj* J . XjX. ... ... 

Xj. J. XjX* !Ejc^. ••• ••• 

Xj. J. K. B. or Q. B. 

Xji* J« O* ... ••» 

Xj. j. O. «•• ••• 

X^. J* G. S. ... ... 

Xj. j • !P .... 

L. J. P. & M. 

Xj* j* • C. *•• ••• 

Ij. j, P. M. & A. 

Xj* O. *•* *•* ••• 

Xj. Xj. R. •*• ••• 

Xj. M. & P* 

Xj. . *** *»* ••* 

Xj. Xt. A. & B. 

Xj* XI* C/* 0/. R* « • • * * * 

Xj. R* Cj. . *•• .** 

L. R. Eq. 

L. R, Exch. 

Xj. R. IjL. Xj. * * * * • * 

L. R. Ind. App. 

L* R. Xnd* App. Supp* 
Vol. 

Xj* R* Xf. *•* ••* 

E. R. P. & I). 

Xj. R* X^ . * « * * * * 

L* R. Q. B. 

L. R. Sc. « 

L. T. ... 

L. T. Jo. 

L. T. O. S. 

L. Th 

Xjane 

Liaws. Reg. Oas. 

Lid. Raym. 

Lie. &; Ca. 

Lieaoh 

Lioe temp. Hard. 

Lieg. Rep. 

Liegge 
Xjoon. ... 

Ije V . « * * 

Liew, 0 . 0 . 


Lloyd and Goold’s Reports temp, Plunkett, Chancery (Xreland), 

X vol., 1834 1839 ... ... ... ... ... •*• 

Xjloyd and Goold*s Reports temp, Sugden, Chancery (Xreland), 

1 vol., 183S ... ... ... ... ... ... *** 

Lloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

Xjocal Courts and Municipal Gazette 

Liower Canada Jurist 

Xjower Canada Law Journal 

Xjower Canada Reports 

Liocal Government Reports, 1902 — (current) 

Xjaw Journal, Admiralty, 1865 — 1875 
Law Journal, Bankruptcy, 1832 — 1880 ... 

Law Journal (County Courts Reporter), 1912 — (current) 

Law Journal, Common Pleas, 1831 — 1876 
Law Journal, Chancery, t831 — (current) 

Law Journal, Ecclesiastical Cases, 1866—1875 ... 

Law Journal, Exchequer, 1831 — 1875 

Law Journal, Exchequer in Equity, 1835 — 1841 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Law Journal, Magistrates’ Cases, 1831 — 1896 ... 

Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 
J oumal ) *** ... ... ... ... .*. ... **. 

Law Journal, Old Series, 10 vols., 1822 — 1831 ... 

Law Journal, Ih’obate, Divorce and Admiralty, 1875 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 
1866 — 1875 

Law Journal, Ih'ivy Council, 1865 — (current) 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 
Law Journal Newspaper, 1866 — (current) 

Xjeader Xja vv Reports ... ... ... ... *.* *** 

Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 ... 

Law Reports, Admiralty and Ecclesiastical Cases, 4 vols,, 1865 

Law Reports, Crown Cases Reserved, 2 vols*, 1865 — 1875 
Law Reports, Common Pleas, 10 vols., 1865 — 1876 
Law Reports, Equity Cases, 20 vols*, 1865 — 1875 
Law Reports, Exchequer, 10 vols., 1865 — 1875 
Law Reports, English and Irish Appeals and Peerage Claims, 
House of I^rds, 7 vols., 1866 — 1875 ... 

Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
Law Reports, India Appeals, Privy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 
1877 — 1893 **. ... *** ... ... ... •*. 

Law Reports, Probate and Divorce, 3 vols., 1865 — 1876 
Law Reports, Privy Council, 6 vols., 1865 — 1875 
Law Reports, Queen’s Bench, 10 vols., 1865 — 1875 
Quebec RepoHs, Queen’s Bench ... 

Law Reports, Scotch and Divorce Appeals, House of Liords, 

2 vols., 1866 — 1875 

Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) *** 

Law Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

Xjai ^I’ Ixe i^^ ts .** *.* .*• **. .*. .*. ... .** 

Lane’s Reports, Exchequer, foL, 1 vol., 1605 — 1611 
Latch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 
Lawson’s Registration Cases, 1895 — (current) ... 

Lord Raymond’s Reports, King’s Bench and Common Pleas, 

3 vols*, 1694 — 1732 

Xjeigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 *.* 
Lieach’s Crown Cases, 2 vols., 1730 — 1814 
Sir G. Xjee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 
T. Liee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 1733 — 
1738 *** *** ... ... .*• •*. ... 

Xjegal Reporter **. ... ... ... ... ... ... 

Xj6gge s R'C^^orts ... ... ... ... ... **. ... 

Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parte, 1552 — 1616 

Lie^nz’s Reports, King’s Bench and CJommon Pleas, fol., 3 vols., 

Liewin’s Crown Cases on the Northern Circuit, 2 vols., 1822* 
1838 

Liey’s Reports, King’s Bench, fol., 1 vol., 1608-^*1029 ... 


Xr. 


Xr. 


Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng* 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 


Xr. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Xr. 

Aus. 

Eng, 


Eng. 


Eng. 

Eng. 


J. — VOL. X. 
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Reports included in this Work and their Abbreviations. 


Lib. Ass. 

uny 

Lloyd, L. R. 
Lloyd, Pr. Cas. ... 
Lofft 

Long. & T. 


Liber Assisarum, Year Books, 1 — 51 Edw. III. 

Lilly’s Reports and Pleadings of Oases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1031 ... 
Lloyd’s List Law Reports, 1919^ — (current) 

Lloyd’s Reports of Pl*ize Cases, 6 vols., 1914 — 1918 
Lofft’s Reports, King’s Bench, foil., 1 vol., 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol.. 


Lords Journals ... 
Lud. E. C. 


Lumley, P. L. C. 


Lush. 

Lut. 


• • • 


Lut. Reg. Cas. ... 
Lynd. 


Journals of the House of Lords ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 .. 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols 
1682 — 1704 ... ... ... ... ••• •«. . 

A. J. Lutwyche’s Registration Oases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. 


M. & S. ... 

M. & W. 

M. C. R. 

M. H. C. R. 

M. L. R. (Vol.) K. B. or 

(Vol.) sVc. 1!! 
M. M. Cas. 

Mac. & G. 

Mac. & H. 

M‘Cle. 

M‘Cle. & Yo. ... 
Macfarlane 

Macl. & Rob. 

Macph. (Ct. of Seas.) 

IMacq. ... ... 

!^lad. ... ... 

Madd. ... ... 

Madd. & G. 

Madox 

Madox, Exch. ... 

Mag. 

Man. & G. 


Menzie’s Reports of the Supreme Court of the Cape of Gxx>d 
Hope, 1828 — 1850 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1830 — 1847 
Montreal Condensed Reports 
Madras High Court Reports 


Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Mai*tin’s Reports of Mining Cases 
Maca.ssey’s New Zealand Reports 

Macnagliten and Gordon’s Reports, Cliancery, 3 vols., 1849 — 
1 8o2 ... ... ... ... ... ... ... ... 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M‘Cleland’s Reports, Exchequer, 1 vol., 1824 ... 

M‘Cleland and Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 
1838 — 1839 ... ... ... ••• ... 


Maclean and Robinson’s Scotch Appeals (House of Lords), 1 vol., 


1839 


• • • 


• • • 


Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 
1862 — 1873 ... ... ... ... ... *.» ••• 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 
5 vols., 1848~~1852 ... ... ... ... •.. 

Manning and Granger’s Reports, Common Pleas, 7 vols., 1840 — 


Man. & Ry. K. B. 

Man. & Ry. M. C. 
IMan. I^. J. ... 
Man. L. R. 

Man. R. temp. Wood 

Mar. L. C. 


Marr. 


Mayn. 


Men. 


Milw. 

Mod. Rep. 
Mol. 

Mont. 
Mont. & A. 


Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 
1830 ... ... ... ... ••• ... 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830... 
Manitoba Law Journal 
Manitoba Law Reports 
Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Oockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 
1639 — 1642 ... ... ... ... ... ... .•* 


Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813 — 1816 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273—1326 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 ... 
Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828"~~'1850 ... ... ... ... ••* 

Merivale’s Reports, Chancery, 3 vols., 1815 — 1817 
Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 
Modem Reports, 12 vols., 1069 — 1755 
Molloy’s Reports, Chancery (Ireland), 3 vols., 1808 — 1831 
Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 
Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 1838 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 


Can. 

Can. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 


Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

I]^. 

Eng. 

Eng. 


S. Af. 
Ei|g. 

Eng. 

It. 

Eng. 

Eng. 



Reports included m this Work and their Abbreviations. -ryiii 


Moni. & B. 

Mont. & Ch. 

Mont. & M. 

Mont. D. & De G. 

ld[oo. &> ••• 

Moo. & S. 

Moo. Ind. App. 
Moo. P. O. C. 

Moo. P. 0. O. N. S. 
Mood. & M. 

Mood. Sc K. 

Mood. O. O. 

Moore, C. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

Mos. 

Mun. Rep. 

Murd. Epit. 

Murp. & H. 

Murr. 

My. & Cr. 

My. & K. 


Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and Ohitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 
Montagu and Macaithur’s Reports, Bankruptcy, 1 vol., 1826 — 
1830 ... ... ... ... ... ... ... 

Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 
1840 1844 ... ... ... ... ... ... ... 

Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 
Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836 — 1872 
Moore’s Privy Council Cases, 15 vols., 1836 — 1863 
Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 182d — 1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vols., 1824—1844 ... 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir P. Moore’s Reports, King’s Bench, fol., 1 vol., 1485 — 1620 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 
43 vols., 1532 — 1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ., 
Municipal Reports ... 

Murdoch’s Epitome 

Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 1837 
Murray’s Reports, Jury Court (Scotland), 5 vols., 1816 — 1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835 — 1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 


j4,. .•« ••• ••• 

Sc S. ... ••• ... 

N. B. Dig. 

N. B, Eq. Rep. ... 

N. B. R. 

N. B. R. (All.) 

N. B. R. (Ber.) 

N. B. R. (Carl.).,. 

N. B. R. (Chip.) 

N. B. R. (Han.) 

N. B. R.(Kerr) ... 

N. B. R. (P. Sc B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

N. B. R. (Tru.) ... 

Ti. R>. ... ... ... 

. ^5. R>. ... ... ... 

N. S. R. (Coch.) 

N. S. R. (G. Sc R. 

N. S. R. (James) 

N. S. R. (Old.) 

N. S. R. (R. Sc C.) 

N. S. R. (R. Sc G.) 

N. S. R. (Thom.) 

N. S. W. Adm. or Ad. ... 

N. S. W. B 

N. S. W. Bkpty. Cas. ... 

N. S. W. Eq 

N. S. W. Ind. Arbtn. Cas. 

N. S. W. L. R 

N. S. W. Land App. Cts. 
N. a W. S. C. R. 

N. S. W. S. C. R. N. S 
N. S. W. W. N. 

N. W 

N. W. T. R. 

N. Z. Jur. 

N. Z. Jur. Mining Law 
N. Z. Jur. N. S. 

N» Z« L. R* ... 

N. Z. L. R. 0. A. 

Nels. 

Nev. Sc M. K. B. 

Nev. Sc M. M. 0. 

Nev. Sc P. K. B. 

Nev. Sc P. M. O. 

New Mag. Cas. ... 

New Pract. Oas. 


Native Appeal Cases 

Nichols and Stop’s Reports (Tasmania) 

New Brunswick Digest (Stevens) 

New Brunswick Equity Reports ... 

New Brunswick Reports ... 

New Brunswick Reports (Allen) ... 

New Brunswick Reports (Berton) 

New Brunswick Reports (Carleton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Reports (Kerr) ... 

New Brunswick Reports (Pugslcy and Burbidge) 

New Brunswick Reports (Pugsley and Trueman) 

New Brunswick Reports (Pugsley) 

New Brunswick Reports (Trueman) 

Natal Law Reports ... 

Nova Scotia Reports 

Nova Scotia Reports (Cochran) ... 

Nova Scotia Reports (Geldert Sc Russell) 

Nova Scotia Reports ( James) 

Nova Scotia Reports (Oldrights) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldert) 

Nova Scotia Reports (Thomson) ... 

New South Wales Reports, Admiralty ... 

New South Wales Reports, Bankruptcy 
New South Wales Bankruptcy Cases 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration Cases 
New South Wales Law Reports ... 

New South Wales Land Appeal Courts ... 

New South Wales Supreme Court Reports 

New South Wales Supreme Court Reports, New Series 

New South Wales Weekly Notes ... 

North-Western Provinces High Court Reports ... 

North-West Territories Reports ... 

New Zealand Jurist 

New Zealand Jurist Mining Law ... 

New Zealand Jurist, New Series ... 

New Zealand Law Reports, 1883 — (current) 

New Zealand Law Reports, Court of Appeal, 6 vols., 1883 — 1887 
Nelson’s Reports, Chancery, 1 vol., 1625 — 1693 
Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1836 
Nevile and Manning’s Magistrates’ Cases, 3 vols., 1832 — 1836 
Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 
Nevile and Perry’s Magistrates’ Cases, 1 vol., 1838 — 1837 
New Magistrates’ Cases (Bittleston, Wise and Parnell), 6 vols., 
1844 — 1850 ... ... ... ... ••• ••• 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 


% 


S. Af. 
Tasmania. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 


a Eng. 
Eng. 
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Reports included in this Work and their Abbreviations. 


New Rep. ... New Reports, 6 vols., 1862 — 1865 ... ... ... ... Eng. 

New Sess. Cas. ... New Sessions Magistrates* Oases (Oarrow, Hamerton, Allen, 

etc,), 4 vols., 1844 — 1851 ... ... ... ... ... Eng. 

Nfld. L. R. ... Newfoundland Reports ... ... ... ... ... ... Nfld. 

Nolan ... ... Nolan’s Magistrates’ Oases, 1 vol., 1791 — 1793 ... ... ... Eng. 

Notes of Cases ... Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841 — 1860 ... ... ... ... ... ... ... Eng. 

Noy ... ... Noy’s Reports, King’s Bench, fol., 1 vol., 1658 — 1649 ... Eng, 


O. B. & F. 
O. B. S. P. 
O. Bridg. 


Ollivier Bell and Fitzgerald’s Reports 
Old Bailey Session Papers 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1600 


• • • 

• • • 


O. F, S. ... 
O. L. R. 
O’M. & H. 
O. P. D. ... 

O. R, 

O. R. 

O. R. C. ... 
O. S. 

O. W. N. 

O. W. R. 
Old, 

Ont. Dig. 
Owen 


Reports of the High Court of the Orange Free State, 1879 — 1883 
Ontario Law Reports 

O’Malley and Hardcastle’s Election Cases, 1869 — (current) ... 
South African Law Reports, Orange Free State Provincial 
l-li\^xsi^5n ... ... ... ... ... ... ... ... 

Ontario Reports 

Official Reports of the South African Republic, 1894 — 1899 ... 
Reports of the High Court of the Orange River Colony 
Upper Canada Queen’s Bench, Old Series 
Ontario Weekly Notes 
Ontario Weekly Reporter ... 

Nova Scotia Reports (Oldrights) ... 

Digest of Ontario Case Law, 4 vols., 1823 — 1900 
Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 
1 ^T*^**^ 1 1 4^ ... ... ... ... ... ... ... 


N.Z. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 


S. Af. 

Can. 
S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 

Eng. 


P. (preceded by date) 

P, & B. ... 

P. & T 

P. 

P. D. 


P. E. I. ... 
P. R. 

P. Wma. 


Palm. 

Park. 

Pat. App. 

Pater. App. 

Peake, Add. Cas. 

Pelham ... 

Per. & Dav. 

Per. & Kn. 

Per. C. S. 

Per. P, ... 

Ph 

Phil. El. Cas. ... 

PhUlim 

Phillim. Eccl. Jud. 
Phip. 

Pig. & R. 

Plowd. ... 

Poll, 

Poph, 

Pow. R. & D. 

Prec. Ch. 

Price 

Price 

Pug. 

Py. R. 


Law Reports, Probate, Divorce, and Admiralty Division, since 
1890 (e.g.f [1891] P.) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman) 

Prize Cases Heard and Decided in the Prize Court During the 
Great War, 3 vols., 1914 — 1922 

Law Reports, Probate, Divorce, and Admiralty Division, 15 vols., 
1875 — 1890 

Prince Edward Island Reports 
Ontario Practice 

Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., 

1 AQK 1 7QK 

^ C/ JL I CJ ••• ••• ••• ••• 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1019 — 1629 
Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1707 ; App. 

1 ftJQ 1717 

f Ja 4 JL- 9 ••• ••• ••• ••• ••• 

Baton’s Scotch Appeals, House of Lords, 6 vols., 1720 — 1822 
Paterson’s Scotch Appeals, House of Lords, 2 vols., 1861 — 1873 
Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 
Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 
Peckwell’s Election Cases, 2 vols., 1803 — 1806 ... 

Pelham (S. A.) Reports 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 1841 
Perry and Knapp’s Election Cases, 1 vol., 1833 
Perrault’s Counseil Superieur 

Pewault’s Pr4vost4 de Quebec, 1720—1750 

Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 
Philipps’ Election Cases, 1 vol., 1780 

J. PhUlimore’s Ecclesiastical Reports, 3 vols., 1809 — 1821 
Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1807 — 1875 
Phipson’s Digest of Natal Reports, 1858 — 1859 
Pigott and Rodwell’s Registration Cases, 1 vol., 1843 — 1845 ... 
Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 
Plowden’s Reports, foL, 2 vols., 1550 — 1580, and Plowden’s 
Queries, Vol. I. ... ... ... ... 

Pollexfen’s Reports, King’s Bench, fol., 1 vol., 1670 — 1682 ... 

Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — 1027 
Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848 — 1856 
Precedents in Chancery, fol., 1 vol., 1089 — 1722 
Price’s Reports, Excheq^uer, 13 vols., 1814 — 1824 
Price’s Mining Commissioners’ Cases 
New Brunswick Reports (Pugsley) 

Pykes’ Lower Canada Reporte 


• • • 


• • • 


Eng. 

Can. 

Can. 


Eng. & Col. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Aus. 

Eng. 

' ^ Eng 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 
Eng. 
Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 


Queen’s Bench Reports (Adolphus and Ellis, New Series), 

^ _ 18 vols., 1841 — 1852 ... Eng. 

Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891—1901 (e.flr., [1891] 

1 Eng. 
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Q. B. D. 
• J. p. 
L. J. 


Q. L. B. (Beor) 

Q. P. B. 

Q. B. (VoL) K. B. or Q. 
Q. B. (Vol.) S. 0. 


Q. S. C. B. 
Q. S. B. ... 
Q. W. N. 


• ■ 


Law Beports, Queen’s Bench Division, 25 vols., 1876 — 1890 ... 
Queenslwd Justice of Peace Beports 

Queensland Law Journal and Beports, 11 vols., 1879 — 1901 ... 
Quebec Law Beports 

Queensland Law Reports by Beor, 1876 — 1878 
Quebec Practice Reports ... 

1. Rapports Judiciaires de Quebec, Cour du Banc du Roi, 1892 — 
^ curreixt 1 ... ... ... ... ... ... ... ... 

Rapports Judiciaires de Quebec, Cour Sup^rieure, 1892 — 
^curreixt^ ... ... ... ... ... ... ... ... 

Queensland Supreme Court Beports, 5 vols., 1860 — 1881 
Queensland State Reports 
Weekly Notes, Queensland 


Eng. 

Aus. 

Aus. 

Can, 

Aus. 

Can. 

Can. 

Can. 

Aus. 

Aus. 

Aus. 


B. (Ct. of Sees.) 

B. jA. C. ... 

B. & C. ... 

R. & G. 

B* C. ... 

R. de J. ... 

B. de Xj. ... 

B. E. D. 

R. E. D. 

R. J. B. Q. 

B. L. N. S. 

B. L. O. S. 

R. P. C. ... 

B. B. 


Beal Prop. Cas. 
Bep. Ch. 

Bep. in C. of A. 
Res. & Eq. Jud. 
Beserv. Cas. 
Rick. & M. 

Bick. & S. 

Bidg. L. & S. . 

Ridg. Pari. Rep. 

Bidg. temp, H. . 

Bitch. Eq. Rep. 
Bob. Eccl. 

Bob. L. & 


The Beports, 15 vols., 1893 — 1895 

Roscoe’s Reports of the Supreme Court of the Cape of Good 

Hope, 1861—1867, 1871—1872, 1877—1878 

Bettie, Court of Session Cases (Scotland), 4th series, 25 vols., 
1873 — 1898 ... ... ... ... ... .•* ... 


Ramsay, Appeal Cases 

Nova Scotia Reports (Russell & Chesley) 

Nova Scotia Beports (Russell and Geldert) 

La Bevue Critique de Legislation et de Jurisprudence de Canada 
Revue de Jurisprudence 

Revue de Legislation et de Jurisprudence, 3 vols., 1846 — 1848 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (Russell) 

Quebec Revised Reports ... 

Bevue Legale, New Series, 1895 — (current) 

Bevue Legale, Old Series, 21 vols., 1809 — 1892... 

Reports of Patent Cases, 1884 — (current) 

Revised Reports 
Rastcll’s Entries 

Rayner’s Tithe Cases, 3 vols., 1576 — 1782 
Real Property Cases, 2 vols., 1843 — 1847 
Reports in Chancery, fol., 3 vols., 1616 — 1710 
Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments 
Beserv ed Cases ... ... ... ... ... ... ... 

Rickards and Michael’s Locus Standi Beports, 1 vol., 1885 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 
1894 ... ... ... ... ... ... ... ••• 

Ridgeway, Lapp, and Schoales’ Beports (Ireland), 1 vol., 1793 — 
1795 ... ... ... ... ... ... ... 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 
1 7 90 ... ... ... ... ... ... ... ... 

Ridgeway’s Reports temp, Hardwicke, 1 vol.. King’s Bench, 

1733—1736 ; Chancery, 1744—1746 

Ritchie’s Equity Reports ... 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Leeming, and Wallis’ New County Court Cases, 1 vol.. 


Robert. App. 
Robin. App. 
Roll. Abr. 
Roll. Rep. 
Bom. 

Roscoe’s B. C. 
Rose 

Ross, L. C. 


Rul. Cas. 

Russ. 

Russ. & M. 

Russ. & Ry. 

Bus. E. R. 

Ry. & Can. Cas. 

By. & Can. Tr. Cas. 
By. & M. 

Ryde & K. Rat. App. 
Ryde, Rat. App. 


Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 
Rolle’s Abridgment of the Common Law, fol., 2 vols. ... 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1626 
Romilly’s Notes of Cases in Equity, 1 part, 1772 — 1787 
Roscoe, Digest of Building Cases 
Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cases in Commercial Law (England and Scot- 
land), 3 vols. ... ... ... ... ... ••• 

Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 ... 

Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 6 vols., 1824 — 1829 
Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 
Russell and Ryan’s Crown Cases Reserved, 1 vol., 1800 — 1823 
Russell’s Election Beports... 

Railway and Canal Cases, 7 vols., 1835 — 1854 ... 

Railway and Canal Traffic Cases, 1855 — (current) 

Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1826 ... 

Ryde and Konstam’s Reports of Rating Appesils, 1 vol., 1894 — 
1904 ... ... ... ... ... ... ••* *** 

Ryde’s Rating Appeals, 3 vols., 1871 — 1893 


Eng. 


S. Af. 


Scot. 

Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Aus. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng 

N.Z. 

Aus. 

Ir. 

Eng. 

Eng. 


Ir. 


Ir. 


Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng, 


S. 

S. A. L. J. 


« • • 

t • • 


Searle’s Reports of the Supreme C!ourt of the Cape of Good Hope 
South African Law Journm 


S. Af. 
8. Af. 
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Beports included in this Work and their Abbreviations. 


8m A.* Xi* R* 
S* Am Xj« Xt« 
S* 


South Australian Law Beports 
South African Law Bepoi^ 

Beports of the High Court of the South African Bepublic, 1881 


St At St Bt 


St Ct (preceded by date) 
S. Cm (H. L.) (preceded 
by date). 

S. C. (J.) (preceded by 
date). 


S. C. B. ... 

S. L. T. ... 

S. Q. B. ... 

St B. ... 

S. B. C. ... 

S. B. N. S. Wt 
St Bt Q. ... 

S. V. A. Bt 
Saint 

Sask. L. B. 
Sau. &; Sc. 


Saund. 
Saund. A A. 
Saund. A B. 
Saund. & C. 
Saund. & M. 


South Australian State Beports, since 1921 (e.gr., [1921] 

S. A,m S. ]R.) ... ... ... ... ... ... ... 

Beports of the Supremo Court of the Cape of Good Hope from 
1880 

Court of Session Cases (Scotland), since i906 (e.flr., [1900] S. C.) 
Court of Session Cases (Scotland) (House of Lords), since 1906 
(c.p., [1906] S. C. (H. L.)) 

Court of Justiciary Cases (Scotland), since 1900 (c.flr., [1906] S. C. 


Canada, Svmreme Court Beports ... 

Scots Law limes, 1893 (ciirrent) ... 

Queensland State Bepoi^ 

Beports of the High Court of Southern Bhodesia 
Stuart’s Lower Canada Beports ... 

New South Wales, State Beports 
Queensland Beports, Supreme Court 
Stuart’s Vice- Admiralty Beports ... 

Saint’s Digest of Begistration Cases, 1843 — 1906, 1 vol. 
Salkeld’s Beports, King’s Bench, 3 vols., 1689 — 1712 . 
Saskatchewan Law Beports 
Sausee and Scully’s Beports, Bolls Court (Ireland), 1 vol., 1837 
1840 ... •». ... ... ... ... ... ... 


Saunders’s Beports, King’s Bench, 2 vols., 1666 — 1672 
Saimders and Austin’s Locus Standi Beports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Beports, 1905 — (current) 
Saimders and Cole’s Beports, Bail Court, 2 vols., 1846 — 1848 
Saunders and Macrae’s County Courts and Insolvency Cases 
((^unty Courts Cases and Appeals, Vols. II. and III.), 2 vols., 


Sav. 

Say. 

Sc. Jur. ... 
Sc. L. B. 

Sc. B. B. 
Sch. & Lef. 

Scott ... 
Scott, N. B. 
Sea. A Sm. 


Savile’s Beports, Common Pleas, fol., 1 vol., 1580 — 1591 
Sayer’s Beports, King’s Bench, fol., 1 vol., 1751 — 1756 
Scottish Jurist, 46 vols., 1829-~1873 
Scottish Law Beporter, 1865 — (current) 

Scots Bevised Beports 

Schoales and Lefroy’s Beports, Chancery (Ireland), 2 vols., 
1802 — 1806 ... ... ... ... ... ... ... 

Scott’s Beports, Common Pleas, 8 vols., 1834 — 1840 ... 

Scott’s New Beports, Common Pleas, 8 vols., 1840 — 1845 
Searle and Smith’s Beports, Probate and Divorce, 1 vol., 1859 — 


Sel. Cas. Ch. 

Selwyn’s N. P. 
Sess. Cas. K. B. 
Sett. & Bern. 

Sh. (CJt. of Sess.) 


Select Cases in Chancery, fol., 1 vol., 1685 — 1698 (Pt. III. of 
O^as. xn C^li. ) ... ... ... ... ... ... ... 

Selw^’s Abridgement of the Law of Nisi Prius 
Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements Bemovals, 
1 vol., 1710~~1742 ... ... ... ... ... ... 

Shaw, Court of Session Cases (Scotland), 1st series, 16 vols.. 


Sh. A Macl. 

Sh. Dig. ... 

Sh. Just. 

Sh. Sc. App. 

Sh. TeindCt. . 
Shep. Touch. 
Show. 

Show. Pari. Cas. 
Sid 

Sim. 

Sim. & St* 

Sim. N. S. 

Skin. 

Sm. & Bat. 

Sm. & G. 

Smith, K. B. .. 
Smith, L. C. 
Smith, Beg. Cas. 
Smythe ... 

1. Jo. ... .4 


Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
1835 1838 ... ... ... ... ... ... ... 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1726—1868 ... 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Ijorda, 2 vols., 1821 — 1824, 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 
Sheppard’s Touchstone of Common Assurances 
Shower’s Beports, King’s Bench, 2 vols-, 1678 — 1696 ... 
Shower’s Cases in Parliament, fol., 1 vol., 1694 — 1099... 
Siderfin’s Beports, King’s Bench, Common Pleas and Exchequer, 
fol., 2 vols., 1657 — 1670... 

Simons’ Beports, Chancery, 17 vols., 1826 — 1862 
Simons and Stuart’s Beports, Chancery, 2 vols., 1822 — 1820 ... 
Simons’ Beports, Chancery, New Series, 2 vols., 1860 — 1862 ... 
Skinner’s Beports, King’s Bench, foL, 1 vol., 1681 — 1697 
Smith and Batty’s Beports, King’s Bench (Ireland), 1 vol., 

I ^1—— 1 ... ... ... ... ... ... ... 


Smale and Giffard’s Beports, Chancery, 3 vols., 1862 — 1867 ... 
J. P. Smith’s Beports, King’s Bench, 3 vols., 1803 — 1906 
Smith’s Leading Cases, 2 vols. 

C. L. Smith’s Begistration Cases, 1896 — (current) 

Sm^he’s Beports, Common Pleas (Ireland), 1 vol., 1839—1840 
Sohcitors’ Journal, 1866— (current) 


Aus. 
S. Af. 


S. Af. 


Aus. 


S. Af. 
Soot. 

Scot. 

Scot. 
Can. 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
Eng. 
Eng. 
Can. 


It. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 


Scot. 


Scot. 

Scot. 

Scot. 

Soot. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

E^. 

Eng. 
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Spence ... 

Spinks 

St. B. Qd. (preceded 

dSite} ... ... 

Stair Bep. 

Stark. 

State Tr. 

State Tr. N. S. ... 
Stewart ... 

Stockton ... ... 

Story 

Stra. ... ... 

Stu. M. & P. 

Stuart 

Stuart, Adm. 

Stuart, Adm. N. S. 

Stuart, K. B. 

Sty. 

S w . ... ... 

Sw. & Tr. 

Swan. 

Swin. 

Symo 


Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1854 — 1856 


Queensland State Beports, since 1902 (c.flr., [1902] St. B. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 
1661 1681 ... ... ... ... ... ... 


Starkie’s Beports, Nisi Prius, 3 vols., 1814 — 1823 
State Trials, 34 vols., 1163 — 1820 
State Trials, New Series, 8 vols., 1820 — 1858 
Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice- Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 vols., 1716 — 1747 ... 

Stuart, Mihae, and Peddie’s Reports (Scotland), 2 vols., 1851 — 
1853 ... ... ... ... ... ... ... ... 

Sessions Cases (Stuart) 

Stuiart’s Vice- Admiralty (Lower Canada) Cases, 1836 — 1856 ... 
Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series, 1859 
1 87 4 ... ... ... ... ... ... ... .*• 

Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 
1810 1835 ... ... ... ... ... ... ... 


Style’s Beports, King’s Bench, fol., 1 vol., 1646 — 1655 
Swabey’s Reports, Admiralty, 1 vol., 1855 — 1859 
Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 
1858 1865 ... ... ... ... ... ... ... 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841... 
Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 1829 


T. & M. 

T. H. 

T. Jo. 
T. L. 


• • • 


• « « 


• • • 


T. L. R. ... 
T. P. 

T. P. D. ... 

T. Raym. 


Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848 — 1851 
Reports of the Witwatersrand High Court (Transvaal Colony), 
1902 1909 ... ... ... ... ... ... ... 

Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1667 — 1685 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910 — (current) ... 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme Court of the Transvaal, 1910— (current) 
South African Law reports, Transvaal Provincial Division 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1660 — 


T. S 

Taml. 

Tas. L. R. 

Taunt. 

Tay. 

Temp, Wood 
Term Rep. 

Terr. L. R. 

Thom. 

Toth. 

Town, St. Tr. 

Trem. P. C. 

Trist. 

Tru. 

Tudor, L. C. Merc. Law. 
Tudor, L. C. Beal. Prop, 
Turn. & R. 

Tyr. 

Tyr. & Gr. 


Reports of the Supreme Court of the Transvaal, 1902 — 1909 ... 
Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports ... 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tn.x Cases, 1875 — (current) 

Taylor’s King’s Bench Reports 
Manitoba Reports temp. Wood 

Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800... 

Territories Law Reports 

Nova Scotia Reports (Thomson) ... 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 
Townsend, Modem State Trials ... 

Tremaine Pleas of the Crown, 1 vol., 1667 
Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 

New Brunswick Reports (Trueman) 

Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Property 

Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1825 ... 
Tyrwhitt’a Reports, Exchequer, 5 vols., 1830 — 1835 ... 

Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1836 


U. C. Jut. 

U. O. L. J. N. S. 
U. O. L. J. O. S. 

U. O. R 

XJdal ... ... 


... Upper Canada Jurist 

... Canada Law Journal, New Series, 1865 — (current) 

... Canada Law Journal, Old Series, 10 vols., 1855 — 1864 
... Upper Canada Repoi^, Queen’s Bench 
... Fiji Law Reports (Udal) ... 


V. L. B. ... 
V. B, ... 
V. B, (Adm.) 
V. R. (Bq.) 
V. B. (Law) 
Vaugh. ... 
Vent. 


Victorian Law Reports 
Victorian Reports ... 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) 

Victorian Reports (Law) ... 

Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666 — 1673 ... 
Ventris’ Beports (Vol. I., King’s Bench; Vol. 11., Common 
Pleas), fol., 2 vols., 1668 — 1691 


xxvii 

Eng. 

Eng. 

Aus. 

Scot. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

S. Af. 

Eng. 

S. Ai. 

Eng. 
S. Af. 
S. Af. 

Eng. 
8. Af. 
Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Can. 

Can. 

Can. 

Can. 

Fiji. 

Aus. 

Aus. 

Aus. 

Aus. 

Aus. 

Eng. 

Eng. 



xxviii Reports included in this Work and their Abbreviations. 


Vem. 

Vem. & Scr. 

Ves. 

Ves. & B. 

Vee. Sen. 

Vin. Abr. 

Vin. Supp. 

W. 

W. A. L. jR. 

W. A’B. & W. 

W. & W. 

W. C. 0. 

W. H. C. 

W. Jo. 

W* L« I). ... 

. 3Li* JL{>. ... ... 

W. Xi. T. 

W. N. (preceded by date) 

W N 

• ••• ••• 

• K* At* 

••• •«« ••• 

» R* ••• 

W. W. & A’B 

W. W. R. 

Wallis by Lyne ... 

Web. Pat. Cas. ... 

Welsh, Reg. Cas. 

Went. Off. Ex. ... 

W est ... ... ... 

West temp. Hard. 

We^. Tithe Cas. 

VV hiite ... ... ... 

White & Tud. L. C. ... 
Wight. ... 
wm. Woll. & Dav. 

Wm. WoU. & H. 

Willes 

Wilm. 

W llS. ... . 1 . a.* 

Wils. & S. 

Wils. Ch. 

Wils. Ex. 

Win 

T T JUUL» ••• ••• ••• 

Wm. Bl. 

Wm. Rob. 

Wms. Saund. 

Wolf. & B. 

Wolf. & D 

oil* ••• 

Wood 

Y. & C. Ch. Cas- 
Y. & C- Ex. 

jr . v.t 

• ••• t«» ••• 

You. 


Vemon^s Reports, Chancery, 2 vols., 1680 — 1719 ... ... 

Vernon and Scriven’s Repo^, King’s Bench (Ireland), 1 voL, 
1786~~1788 ... ... ... .*• *•* •** 

Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817 ... 

Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814 
Vesey Sen.’s Reports, 2 vols., 1747 — 1756 
Viner’s Abridgment of Law and Equity, foL, 22 vols. ... 
Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 

Watermeyer’s Reports of the Supreme Court of the Cape of 
Good Hope, 1867 
West Australian Law Reports 
Webb, A’Beckett and Williams’ Victorian Reports 
Wyatt and Webb ... ... ... ... ... ... ... 

Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 
1898-”“1907 ... ... ... ... ... ... ... 

South .Airican I#aw Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1620~~1640 ... ... ... ... ... ... 

South African Law Reports, Witwatersrand Local Division ... 
Western Law Reporter 
Western Law Times 

Law Reports, Weekly notes, 1866 — (current) {e.g., [1866] W. N.) 

Calcutta Weekly Notes 

Weekly Reporter, 64 vols., 1852 — 1906 ... 

Sutherland’s Weekly Reporter 

Weekly Reporter, reporting cases in the Cape Provincial 
13i vision ... ... ••• ... ... ... ... ... 

Wyatt, Webb and A’Beckett 
Western Weekly Reports ... 

Wallis’ Reports, Chancery (Ireland), 1 vol., 1766 — 1791 
Webster’s Patent Cases, 2 vols., 1602 — 1855 
Welsh’s Registry Cases (Ireland), 1 vol., 1832 — 1840 ... 
Wentworth’s Office and Duty of Executors 
West’s Reports, House of Lords, 1 vol., 1839 — 1841 ... 

West’s Reports temp. Hardwicke, Chancery, 1 vol., 1736 — 1740 
Western’s London Tithe Cases, 1 vol., 1592 — 1822 
White’s Justiciary Reports (Scotland), 3 vols., 1886 — 1893 ... 

White and Tudor’s Leading Cases in Equity, 2 vols. ... 
Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 ... 
WiUmore, Wollaston, and Davison’s Reports, Queen’s Bench 
and Bail Court, 1 vol., 1837 

WiUmore, WoUaston, and Hodges’ Reports, Queen’s Bench and 
Bail Court, 2 vols., 1838 — 1839 
WiUes’ Reports, Common Pleas, 1 vol., 1737^ — 1758 
Wilmot’s Notes of Opinions and Judgments, 1 vol., 1757 — 1770 
G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 
3 vols., 1742 — 1774 

Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 
1825 1835 ... ... ... ... ... ... 

J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch’s Repoi^, Common Pleas, fol., 1 vol., 1621 — 1625 
William Blackstone’s Reports, King’s Bench and Common 
Pleas, fol., 2 vols., 1746 — 1779 
William Robinson’s Reports, Admiralty, 3 vols., 1838 — 1850 

Williams’ Notes to Saunders’ Reports, 2 vols. ... 

Wolferstan and Bristowe’s Election Cases, 1 vol., 1859 — 1864 
Wolferstan and Dew’s Election Cases, 1 vol., 1857 — 1858 
Wollaston’s R^orts, Bail Court and Practice, 1 vol., 1840 — 1841 
Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 ... 

Young’s Vice -Admiralty Reports 

Yoimge and Collyer’s Reports, Chancery Cases, 2 vols., 1841 — 

Younge and CoUyer’s Reports, Exchequer in Equity, 4 vols., 

1 1 ^^4^ 1 ... ... ... ... ... ... ... 

Yoimge and Jervis’ Reports, Exchequer, 3 vols., 1826 — 1830... 

ear lUooks ... ... ... ... ... ... ... 

Yelverton’s Reports, King’s Bench, fol., 1 vol., 1602 — 1613 ... 
Younge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 ... 


Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Aus. 
Aus. 
Aus. 

Eng. 
S. Af 

Eng. 
S. Af. 
Can. 
Can. 
Eng. 
Ind. 
Eng. 
Ind. 


S. Af. 

Aus. 

Can. 

Ir. 

Eng. 

Ir. 

Eng, 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 



ABBREVIATIONS 

USED IN THIS WORK. 

(For Abbreviations used in citing Reports, see pp. xiii. — xxviii., ante,) 


A.-G. 

Act. 

Admlty. 

Aflcd. 

Affg. 

Akt. 

Anon. 

Apld. 
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Ch. 

Ch. Div. 

Co. 

Co-op. Assocn. 
Comrs. . 

Consd. . 

Corpn. . 

Ct. 

Ct. of Ch. 

Ot. of Eq. 

Ct. of R. 


Court of Appeal. 

City & South London Railway Co. 
Court of Criminal Appeal. 

County Court Rules. 

Court of Crown Cases Reserved. 
Common Law Procedure Act. 

Central London Railway Co. 

Crown Office Rules. 

Consolidated Statutes of Upper Canada. 
Capias ad satis fcunandum, 

Caledonian Railway Co. 

Chancery, 

Chancery Division. 

Company. 
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,, Ex parie. 

„ Exchequer. 

„ Executor. 

„ Executorship. 

,, Explained. 

,, Extended. 

,, Executrix. 


Fi. fa* 
FoUd. 


„ Fieri faunas. 
Followed. 


G. & S. W. By. Co. 

G. C. By. Co. 

G. E. By. Co. ... 
G. N. of Scotland By. Co. 

G. N. Picc. Sc Brompton By. Co. 
G. N. By. Co. 

G. S. & W. By. Co. of Ireland 

G. W. By. Co. . . . 

Govt. ..... 
Grdns. ..... 


„ Glasgow & South Western Bail way Co. 

,, Great Central Bail way Co. 

,, Great Eastern Bailway Co. 
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II. C. of A. 
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,, High Court of Australia. 
,, House of Lords. 
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,, Justices. 

,, Judicature Act. 


K. B. Div. 


,, King’s Bench Division. 


L. Sc B. By. Co. 

L, Sc N. E. By. C. . 
L. Sc N. W. By. Co. 
L. Sc S. W. By. Co. 
L. Sc Y. By. Co. 
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'll b! & "s. C. Ry. Co 

l! c! & b. Ry. Co. * 
Li. O. C. 

L. Elec. By. Co. 

L. G. Board . 

. . . 

L.JJ. . 

L. M. Sc S. By. Co. 

L. T, Sc S. By. Co. 


,, London Sc Brighton Bail way Co. 

,, London Sc North Eastern Bailway Co. 

,, London Sc North Western Bailway Co. 

,, London Sc South Western Bailway Co. 

,, I.<ancashire Sc Yorkshire Bailway Co. 

,, Local Board. 

,, London, Brighton Sc South Coast Bail way Co. 
,, Lord Chancellor. 

„ London, Chatham Sc Dover Bailway Co. 

,, London County Council. 

,, London Electric Bail way Co. 

,, Local Government Board. 

,, Lord Justice. 

,, Lords Justices. 

„ london, Midland Sc Scottish Bail way Co. 

„ London, Tilbury &; Southend Bail way Co. 


M. S. Act 

M. S. Sc L. By. Co. 

Mags. 

Mentd. • 

Met. Diet. By. Co. . 
Met. By. Co. . 

Mid. G. W. By. Co. 
Mid. By. Co. . 

Mtge. 

Mtgee. . 

Mtgor. • 


„ Merchant Shipping Act. 

,, Manchester, Sheffield Sc Lincolnshire Bail way Co. 
„ Magistrates. 

„ Mentioned. 

„ Metropolitan District Bail way Co. 

„ Metropolitan Bailway Co. 

„ Midland Great Western Bail way Co. 

„ Midland Bailway Co. 

„ Mortgage. 

„ Mortgagee. 

,, Mortgagor. 


N. B. By. Co. 
N. B. By. Co. 
N. F. . 

N. P. . 


„ North British Bailway Co. 
„ North Eastern Bailway Co. 
„ Not Followed. 

„ Nisi Prius. 


Ord. 

Overd. 


„ Order. 

„ Overruled. 
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XXXI 


p, o. 

Petn. 

PItf. 


for Privy Council. 

,> Petition or Election Petition. 
„ Plaintiff. 


Q« B. Div. 


,, Queen's Bench Division. 
„ Qticere, 


B. O. . 
B. D. O. 
B. S. A.. 
B. S. O. 
B. 8. O. 
Befd. . 


Begn. of Trade Mk. 
Begr. of Trade Mks. 



Bevsd. 
Bevsg. . 
By. Co. 


Bural Council. 

Bural District Council. 

„ Biiral Sanitary Authority. 

Bevised Statutes of Canada. 

Buies of the Supreme Court, 1883. 
Beferred. 

Begistration of Trade Mark. 

,, Registrar of Trade Marks. 

,, Respondent. 

,, Restoring. 

„ Reversed. 

,, Reversing. 

,, Rail. Co. or Railway Co. 


C^. ..... 

S. C. (name of colony following) 
S. E. ..... 
S. E. & C. By. Co. . 

S. E. By. Co. 

S. P. 

s.s. 

Sched. . 

Sci. fa. . 

Sect. 

Set. Land Act 
Settlmt. 

8oc. 

Soc. Anon. 

Solr. 


„ Same Case. 

„ Supreme Court of a Colony. 

„ Settled Estates. 

„ South Eastern & Chatham Railway Co. 
,, South Eastern Railway Co. 

„ Same Point. 

„ Steamship. 

,, Schedule. 

„ Scire facias. 

,, Section. 

,, Settled Land Act. 

,, Settlement. 

„ Society. 

„ Soci6t4 Anonyme, etc* 

„ Solicitor. 


Trade Mk. 
Tram. Co. 


,, Trade Mark. 

„ Tramways Company. 


U. C. . 

U. D. C. 

V. S. A. 


Union Assmt. 
Urban S. A. 


Com. 


„ Urban Council. 

,, Urban District Council. 

„ United States of America. 

,, Union ALSsessment Committee. 
Urban Sanitary Authority. 


V.-O. 


,, Vice-Chancellor. 


Workmen’s Comp. Act 


„ Workmen’s Compensation Act- 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 




The different expressions used to describe the effect of the annotating cases have the 
following meanings, and t^e classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ** Mentioned, are grouped according to the points in the case which they annotate ; 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,^’ which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as “ Mentioned ” arranged chronologically inter ae. The terms used in classifying 
the annotating cases are as follows : — 

“ Applied ** (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a now set of facts and circum- 
stances in the annotating case. 

Approved (Apprvd.). — This expression is used to denote the fact that the annotated 

case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

** Considered (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

“ Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

** Doubted ” (Dbtd,). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

Explained ” (Expld.)* — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
' the face of the report. 

“ Extended (Extd.). — Compare “ Applied,” supra, 

“ Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

“ Not Followed ” (N.F.). — Compare “ Followed,” supra, to which it is the adverse. 

“ Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

“ Referred ” (Refd.), — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — ^This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Building Societies . See Building Societies. 

Canal Companies gene- 
rally . . . M Railways and 

Canals. 

Cemetery Companies . „ Burial and Crema- 

tion. 

Corporations generally „ Corporations. 

Electrical Companies 

generally . . Electric Lighting 

AND Power. 

Friendly Societies . „ Friendly Societies. 

Gas Companies gene- 
rally • . • f> Oas. 

Industrial, ProviderU 

and similar Sodeties „ Industrial, Provi- 
dent AND similar 
Societies. 


Light Railway Com- 
panies . . . See Tramways and Light 

Railways. 

Loan Societies . . „ Loan Societies. 

Partnership . . „ Partnership. 

Railway Companies 

generally . . „ Railways and Canals. 

Telegraph and Tele- 
phone Companies 

generally . . „ Telegraphs and 

Telephones. 

Trade Unions . . „ Trade and Trade 

Unions. 

Tramway Companies 

generally . . Tramways and Light 

Railways. 

Water Companies gene- 
rally . . • „ Water Supply. 
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Part III. — Companies under Companies (Consolidation) 

Act, 1908, and Similar Acts {Continued). 


Sect. 34.— BORROWING AND SECURING 

MONEY. 

Sub-sect. 1. — ^Powbr to Borrow. 

A* Implied Powers. 

(a) In General. 

4568. General principles of ascertainment.] — 

In considering the borrowing powers of a corpn. 
which has been formed by statute or otherwise, 
the matter depends entirely upon what is the 
construction of the statute or document, & it has 
to be ascertained whetiier there is power given to 
the CO. either expressly or by reasonable implica- 
tion. If a CO. or corpn. is formed for the pm’pose 
of a particular undertaking, which undertaking 
it is obvious cannot be carried out without the 
expenditure of money, & if by the statute or 
document no means are given to the co. which 
will give them money in hand, or will give them 
express power to raise money, a reasonable im- 
plication would necessarily arise that they must 
iiave power to borrow, because otherwise the 
statut^e which created them is a futile document ; 
it would pretend to give them powers to do things, 
but would give them no means of doing those 
things. But where in the statute or other docu- 
ment which forms the co. means are put into the 
hands of the co., that is, either by raising capital 
or by calling up more capital, or by a limited power 
of borrowing, or by any other way, as by a power 
to sell lands, which may be within i*eason sufficient 
for the purpose of enabling them to ctuTy on the 
undertaking, then no ct. can measure whether 
those means will in the event be absolutely suffi- 
cient or not. Those means being put in their 
hands it cannot be inferred that they have at the 
same time the power to borrow. — Wenlock 
(Baroness) v. Kiver Dee Co. (1883), 36 Cli. D. 
675, n. ; 57 L. T. 402, n., C. A. ; affd. (1885), 10 
App. Cas. 354, H. L. 

Annoiationa : — Consd. General Auction Estate & Monetary 
Co. V. Smith, [1891] 3Ch. 432. Reid. Sinclair v. Brougham, 
[19141 A. 0. 398. Mentd. Pollock v. Lands Improvement 
Co. (1888), 68 L. T. 374 ; Wenlock v. River Doe Co. 
(1888), 38 Ch. D. 634 ; Putney Overseers r. L. & S. W. 
Ry., [1891] 1 Q. B. 440 ; Balkis Consolidated Co. v. 
Tomklnson, [1893] A. C. 396; A.-G. v. L. C. C., (1901) 
1 Ch. 781 ; A.-O. v. Do W^intoii, [1906] 2 Ch. 106 ; Corbett 
V. S. E. & C. Ry’s. Managing Committee, [1906] 2 Ch. 12 ; 
Amalgamated Soc. of Ry. Servants v. Osborne, [1910] 
A. C. 87 ; British South Africa Co, v. De Beers Consoli- 
dated Mines, [1910] 1 Ch. 354 ; lie Homo & Foreign 
Investment Hz Agency Co., [1912] 1 Ch. 72 ; He Woking 
Urban Council (Basingstoke Canal) Act, 1911, [1914] 


1 Ch. 300 ; Jenkin v. Pharmaceutical Soc. of Great 

Britain, [1921] 1 Ch. 392; A.-G. v. Liverpool Corpn., 

[1922 J 1 Ch. 211 ; JKc Jubilee Cotton Mills, [1923] 1 Ch. 1. 

4569. On mortgage of property.] — (1) A co. in 
difficulties, but not in the immediate prospect of 
a winding up, deposited the deeds of some freehold 
property with their bankers, to secure their cur- 
rent account, then largely overdrawn. They 
afterwards continued to draw upon their account, 
& to pay in moneys for a period of two months 
until the bank stopped payment. The co. re- 
solved upon a voluntary winding up rather more 
than six months after the transaction ; — Held : 
the mtge. was valid. 

The arts, of assocn. provided that the co. 
might, wdth the sanction of a general meeting, 
borrow money not exceeding in amount one half 
of the nominal capital, upon mtge. : — Held : (2) 
the express power did not negative the general 
power, the rule being that a co. may mortgage its 
property unless expressly proliibited by its arts, 
from so doing ; (3) such security did not operate 
as a fi*audulent preference, & the bank were 
entitled to the full benefit of it. — Pc Patent File 
Co., Ex p. Birmingham Banking Oo. (1870), 0 
Ch. App. 83 ; 40 L. J. Ch. 190 ; 23 L. T. 484 ; 19 
W, K. 193, L. Jjr. 

Amwiatwm : — As to (2) Reid. Re General Provident Arbcc. 

('o.. Ex p. National Bank (1872), L. R. 14 Eq. 507 ; 

General Auction KHt>ato & Monetary Co. Smith, [1891] 

3 Ch. 432. Ocnerally, Mentd. R. v. Reed (1880), 5 Q. B. D. 

384 ; He Clough, Bradford Commercial Banking Co. i?. 

Cure (1885), 31 Ch. 1). 324. 

4570. Borrowing necessary for purpose of busi- 
ness.] — Be Hamilton’s Windsor Ironworks, 
Ex p. Pitman & Edwards, No. 4729, post. 

{h) Particular Companies. 

4571 . Company without special articles — Borrow- 
ing authorised by special resolution,] — The M. co. 

was incorporated under 1856 Act as a limited co., 
for the purpose of conveying passengers <fc luggage 
in patent omnibuses. There were no special arts, 
of assocn. A majority of more than three-fourths 
in number ^ value of the shareholders present at 
a general meeting passed a special resolution, em- 
powering the directors to borrow on debentures of 
the CO. any sums not exceeding in the whole a 
certain amount. Some dissentient shareholders 
filed a bill on behalf of themselves & the other 
shareholders, except the directors, to prevent 
such borrowing, as being ultra vires : — Held : such 


PART III. SECT. 84, SUB-SECT. 1.— 

A. (a). 

4568 i . General principles of ascertain - 
ment.] — A co. cannot make promlssoiy 
notes or other negotiable instnunents 
unlogB it is expressly or impliedly 
empowered to do so by its memo- 
random of assocn. If the power Is 
not expressly given it can only be 
implied whore, upon a reasonable 
construction of the memorandum, it 
appears that it was Intended to be 
conferred. If it is a trading co. the 
power is implied on the broad gi*ouud 
of convenience. — Kebu v. University 
Press, Ltd., [1923] 2 D. L. R. 948 ; 
2 W. W. R. 187. — CAN. 

4569 i. On rnwrigage of property.] — 


The directors of a co., incorporated 
under Act of 1862, c. 2, have power 
to mortgage the property of the co. to 
discharge obligations for which the 
shareholders are liable, & would con- 
tinue liable in their own persons, if 
there were no mortage. The power 
to borrow money iinplies the power to 
moitgoge . — He Nash Brick & Pottery 
MANUFAcnruRiNG Co. (1873), 3 N. S. R. 
254. — CAN. 

q. Trading company .] — At a 

meeting of deft, co, a report was 
received & adopted authorising the 
directors to oxocute a mtge. to parties 
who had agreed f/O advance the sum 
of 830,000 U) enable the eo. to acquire 
certain mining property which they 


desired to purchase, & to include In 
such mtge. bonuses amounting in aU 
to $10,000: — Held: the oo. was a 
trading corpn., &, as such, had power 
to borrow money & to mortgage. — 
Farreij. V. Caribou Gold Mining Co. 
(1897), 30 N. S. 11. 199.— CAN. 


PART HI., SECT. 34, SUB-SECT. 1.— 

A. (b). 

r. Trading company — To give 
security for existing deht .] — In an 
interpleader issue in which pltfs. 
affirmed & deftsl denied the validity 
of a chattel mtge. made by a oo. to 
pltfs. ; — Held : Cos. Ordinance, a. 98, 
relating to the powers of a co. to borrow 
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borrowing was an act for which a special resolution 
was a sufficient authority, Sc the injunction ought 
to be refused. — ^Bryon v. Metropolitan Saloon 
Omnibus Oo,, L/rr>, (1858), 3 De G. & J. 123 ; 27 
L. J. Oh. 685 ; 32 L. T. O. 8. 6 ; 4 Jur. N. 8. 1262 ; 
6 W. B. 817 ; 44 E. R. 1215, L. JJ. 

Annotaiions : — Apld. General Auction Estate & Monetary 

Co. V. Smith, [1891] 3 Ch. 432. Retd. Hutton v. Soar- 

boroufirh Cliff Hotel Co. B. (186.5), 2 Drew. & 8m. 621 ; 

Farmer e. Scottish North American Trust, [1912] A. C. 

118. 

4572. Trading company.] — A co. established 
under 1862 Act for the purpose of the sale & pur- 
chase of estates & property, the granting of 
advances on propertjr intended for sale, & loans 
on deposit of securities, & the discounting of 
approved commercial bills, had under its memo- 
randum & arts, of assocn. no express power to 
borrow money. The co. received deposits & dis- 
counted bills ; & one of its directors, who was 
also a depositor, advanced money to the co. upon 
the security of an equitable charge on realty 
belonging to the co., in order to enable it to repay 
money due to himself & another depositor. 

The co. was afterwards ordered to be wound 
up, &, in an action by the liquidator to set aiside 
the security as ultra vires the co. : — Held : (1) the 
co. was a trading co., & as such had an implied 
power to borrow money for the purposes of its 
business ; (2 ) the borrowing wliich had taken place 
was one properly incident to the course Sc conduct 
of the business of the co. for its proper purposes ; 
& accordingly, as the deposits were valid loans, it 
was competent for the co. to borrow for the pur- 
pose of repaying the depositors, & to give security 
to the person who made the advance, in the manner 
they had done. — General Auction Estate & 
Monetary Oo. v. Smith, [1891] 3 Ch. 432 ; 60 
L. J. Ch. 723 ; 05 L. T. 188 ; 40 W. R. 106 ; 7 
T. L. R. 036. 

Annotation: — Aft to (1) Reid. Farnior v. Scottish North 

American Trust, [1912] A. C. 118. 

Banking company.] — See Bankers &> Banking, 
Vol. III., p. 145, No. 156. 

4573. Estate company.] — General Auction 
Estate & Monetary Co, v. Smith, No. 4572, ante. 

Mining company.] — See Part VIII., Sect. 1, 
sub-sect. 2, B., post. 


B, Express Powers, 

4574. Effect of express limited power — Whether 
implied power to exceed.] — The deed of settlement 
of a joint-stock co. established for erecting Sc 
maintmning a corn exchange, provided, that the 
capital of the co. should consist of a sum of £4,000 
divided into shares of £5 each ; Sc the directors 
were empowered from time to time to make caUs 


upon the shareholders not exceeding the amount 
oi their shares unpaid. Sc also to borrow money 
to the extent of £2,000 for the purchase of the 
site Sc for erecting the building, instead of calling 
for instalments upon the shares. In the purchase 
of the site & the erection of the building the 
directors expended more than double the amount 
of the capita, havinjj borrowed the money of the 
shareholders Sc of their bankers, one of whom was 
a director of the co. An order was made for wind- 
ing up the CO., Sc a general call was made upon all 
the shareholders : — Held : upon appeal, discharg- 
ing the order for a call, (1) upon the construction 
of the deed, the directors had power to borrow 
only to the extent of the unpaid capital ; (2) the 
liability of the shareholders was limited to the 
amount of their respective sliares unpaid, the 
directors were primanly answerable for the excess 
of expenditure ; (3) the co. was not a trading 
partnership, Sc therefore the directors could not, 
in excess of their authority under the deed, pledge 
the credit of the shareholders even to a creditor 
who had no notice of the deed. — Re Worcester 
Corn Exchange Co. (1853), 3 De G. M. & G. 180; 
22 L. J. Ch. 593 ; 21 L. T. O. 8. 38 ; 17 Jur. 721 ; 
43 E. It, 71, L. 0. 

Annotations: — As to (2) Consd. Re Cork & Yoaghal Ry. 

(1869), 4 Ch. App. 752, n. As to (3) Difltd. Re German 
Co., Ex p, Chij^endale (1854), 4 Do G. M. & G. 

19 ; Re Norwich Yam Cio., Exp, Bifirnold (1856), 22 Beav. 

143. 


4575. Power limited to £500-— Bills given 

to secure overdraft.] — By a clause in the arts, of 
assocn. of a co., the directors were prohibited from 
contracting any loan beyond £600 without the 
consent of the co. by special resolution : — Held : 
the clause did not preclude the directors from 
giving bills to the co.’s bankers without such 
consent, to secure the balance of an overdrawn 
account to a larger amount, Sc the excess could be 
proved as a debt in the winding up. — Re Oefn 
C iLCEN Mining Co. (1868), L. R. 7 Eq. 88; 19 
E. T. 693 ; sub nom. Re Cbfn Oilcen Mining Co, 
Ltd., Edgworth’s Claim, 38 L. J. Ch, 78. 

Annotations : — Apld. Waterlow v. Sharp, Gardner v. Sharp 

(1869), L. K. 8 Eq. 501. CoxUld. Brooks v, Blackburn 

Benefit Soo. (1884), 9 App. Cas. 867. 

4576. To borrow up to amount of prefer- 
ence share capital — Whether power to borrow 
before preference capital issued.] — (1) Three cos., 
each of which had general power to borrow on 
mtge. or debentures, issued 25 mtge. debentures 
for £1,000 each. The debentures were headed in 
the names of the three cos,, & were stated to be 
an issue by the cos. jointly. The three cos. thereby 
jointly Sc severally agreed to pay to the debenture- 
holders the principal sum Sc interest, Sc they 
thereby charged with such payments their several 
undertakings Sc aU their present & future properties 


& mortgrage, applies only to mtgos. 8c 
other securities to secure money 
borrowed, & does not restrict the 
Implied powers of a trading co. to 
give security for existing debts. — 
Barthkis, Shkwan & Go. v, Winnipeg 
OiGAR Oo. (1909), 10 W. L. R. 263.— 
CAN. 

n. Rural telephone company — Pro- 
misBory note,] — A rural telephone oo., 
that is, a co. Incorporated merely 
for the purpose of oonstruoting, main- 
taining 8l operating a rural tmephono 
system under Rural Telephone Act, 
Bask., has not the power, imder 
Companies Act, s. 14, or otherwise, 
to make a promissory note. — Canadian 
Bank of Commerce v, Oudworth 
Rural Telephone Co., [1923] 3 

W. W. R. 468 ; 4 D. L. R. 16.— CAN. 


PART III. SECT, 34, SUB-SECT. 1.— B. 

t. Power to borrow on mortgage — ► 
Priority claimed ley debenture-hoMer .] — 
The CO. being in liquidation imdor 
Dominion Winding-up Act, a claim 
was made on behalf of holders of tho 
co. 'a debentures that they were entitled 
to a charge on the assets of tho co. 
in priority to depositors. The co. 
was formed on Oct. 19, 1871, under 
C. 8. U. O., c. 63, by soot. 38 of which 
the right of a sooieCy formed under it 
to borrow money. If authorised by its 
rules to do so, was recognised. By 
rule 7 of tho oo., passed under sect. 2 
-of above Act, the directors wore 
authorised to borrow money for the use 
& on the assets of the co., to receive 
j money on deposit, &. to loan or Invest 
I 8 uch money either on mtge. on real estate 


or in any other way they might think 
best for the interests of the institution : 
— Held : the oo. was invested with the 
power to borrow money for its purppses, 
ac to give security upon its assets for 
tho i^yment of the money borrowed. — 
Re Farmers’ Loan & Savings Co., 
Debenture Holders’ Case (1899), 
30 O. R. 337.— CAN. 

a. Power to issue bonds or 
debentures — Bye-law passed by pro- 
visional directors — Confirmed by com- 
pany. At a meeting of the provisional 
directors of a joint-stock oo. incor- 
porated under Ontario Companies Aot, 
a byo-law was passed, under the power 
oonferred by sect 49 of ike Aot, 
authorising the directors from time 
to time to borrow money upon tho 
credit of the co., to issue bonds or 

c 2 
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8ed> 34 . — Borrotoing and securing money : Sub-aeci, 

1, B., C. &D, (a) <fc (6).] 

& assets. The debentures were issued in pursuance 
of resolutions of the boards of directors of the three 
COB., who were in each case the same persons, & the 
moneys advanced were paid to a 3 oint banking 
account & were appropriated in different amounts 
to each co. Orders had been made for the wind- 
ing up of each co., & the debenture-holders had 
brought an action to enforce their security : — 
Held : having regard to the several obligations of 
the cos. respectively, assuming it was ultra vires 
the cos. to issue debentures jointly, the debentures 
were a valid charge against each co. to the extent 
to which the money advanced came to the coffers 
of that co. 

(2) The arts, of one of the cos. gave the directors 
various powers, in addition to their general powers, 
& in particular power to boiTow on the security of 
the property of the co. “ any sum or sums of money 
not exceeding the amount of the preference share 
capital of the co.” : — Held: this was not a pro- 
hibition of borrowing unless & until preference 
shares had been issued, but was intended for the 
protection of the preference shareholders if they 
existed, & until they came into existence the co. 
could borrow under its general powers without 
regard to this limitation. — Re Johnston Foreign 
Patents Co., Ltd., Re Johnston Die Press Co., 
Ltd., Re .Tohnstonia Engraving Co., Ltd., 
J, P. Trust, Ltd. v . Above Cos., [1904] 2 Ch. 234 ; 
73 L. J. Ch. 617 ; 91 L. T. 124 ; 53 W. R. 189 ; 
48 Sol. Jo. 620 ; 11 Mans. 378, C. A. 

4577. Successive articles giving general & express 
power.] — (1) The 78th clause of arts, of assocn. [of a 
co.] limited the powers of the directors of borrow- 
ing to £10,000, unless authorised by a general 
meeting. By the 35th clause, a special meeting 
might authorise the borrowing of such sums as 
it thought fit ; — Held : the directors might be 
authorised to borrow beyond £10,000, either by a 
general or special meeting. (2) The principle of 
equity, that what is a^eed to be done is considered 
as actually done, applies to the case of a public co. 
acting through its directors as completely as it does | 
to dealings between individuals ; & therefore, where 
directors had authority to create a charge upon 
their co.’s a.ssets, &, with a clear intention of 
creating such a charge, entered into an agreement 
to that effect, but the bonds given were in some 
respects defective or insufficient, & did not ade- 
quately carry the intention into effect, the motion 
of the official liquidator, appointed when the co. 
was ordered to be wound up, to discharge an order 
declaring that the amount borrowed was duly 
charged upon the estate, was refused by the Ct. of 
Appeal. — Re Strand Music Hale Co. (1865), 3 
De G. J. & Sm. 147 ; 35 Beav. 153, 163; 13 L. T. 
177 ; 14 W. R. 6 ; 46 E. R. 594, L. JJ. 

Annotations : — As to (2) Apld. Robs v. Artny & Navy Hotel 
Co. (1886), 34 Ch. D. 43 ; Re Queensland, Land & Coal 
Co., Davis r. Martin, [1894] 3 (^. isi. Distd. Re Jphnston 
Foreign Patents Co., Re Johnston Die Press Co., Re 


Johnstonla Engraving Co., J. P. Trusts. The Cos. (1904), 
91 L. T. 124. Apld. Re Perth Electric Tramways, Lyons 
V. Tramways Syndicate & Perth Electric Tramways, 
[1906] 2 Ch. 216. Consd. Re Fireproof Doors, Umney v. 
Fireproof Doors, [1916] 2 Oh. 142. Refd. Brown, Shipley 
V. I. R. Comrs. (1895), 64 L. J. M. C. 241 ; Re Tasker, 
V. Tasker. [1905] 2 Ch. 587. 


4578. Power to borrow on mortgage — Pro- 
hibition against giving bills of exchange— Bills 
given & mortgage executed simultaneously to 
secure existing debt — Whether mortgage valid.] 

Directors of a co. were prohibited giving bills of 
exchange ; but they had powers to borrow on 
mtge. They however gave bills to secure an 
existing debt, & a mtge. was, at the sanie time, 
executed, under the seal of the co., which was 
made subject to redemption on payment of the 
bills: — Held: (1) the mtge. was given to secure 
the debt, & not the payment of the bills, & there- 
fore was not invalid on that account ; (2) upon a 
bill of foreclosure by the mtgeo., the deed of the 
co. must be treated as valid, until set aside by 
an independent proceeding. — Scott v, Colburn 
(1858), 26 Beav. 276 ; 28 L. J. Ch. 635 ; 33 
L. T. O. 8. 38 ; 5 Jur. N. S. 183 ; 7 W. R. 114 ; 
53 E. R. 904. 


4579. Power to raise money by mortgage or 
charge — Securities given for future advances.] — - 

Where the arts, of assocn. of a co. empowered the 
directors to raise any sum or sums of money by 
mtge. or charge upon all or any of the co.’s estate 
or effects, a mtge. made by the directors to secure 
past & future advances by a banker to the con- 
tractor of the co., was set aside at the instance of 
the co. as ultra vires . — Crewer & Wheal Abra- 
ham United Mining Co., Ittd. v. Willyams 
(1806), 14 W. R. 1003, L. JJ. ; previous proceed- 
ings, sub nom. Crenver, etc. Mining (k^., Ltd. v, 
WTllyams, 35 Beav. 353. 

Annotation :■ — ^Reld. National Bank of AuHtralaala v. llnitod 
Hand in Hand & Band of Hope Co. (1879), 4 App. Cas. 
391. 


4580. Power to mortgage any property — Book 
debts not yet accrued due.] —Under a power to 
raise money by mtge., with or without power of 
sale, of any of the property of the co., book debts 
of the CO. not yet accrued due may be validly 
charged. — B loomer v. Union C'oal &; Iron Co. 
(1873), L. R. 16 Eq. 383 ; 43 L. J. Ch. 96 ; 29 
L. T. 130 ; 37 J. P. 822 ; 2W. R. 821. 

Annotatvm : — Refd. Anderson v. Butlers Wharf Co. (1879), 

48 IJ. J. Ch. S24. 

4581. Power to “Issue” debentures or other 
securities — Creation of verbal charge.] — The memo- 
randum of assocn. stated that one of the objects 
of the CO. was to borrow money by the issue of 
debentures & other securities upon the co.’s 
property, or without any such security. By the 
arts., which were issued at the same time, the 
directors had power to borrow as they should 
think lit. On a claim by creditors in respect of a 
verbal charge on uncalled capital : — Held : owing 
to the use of the word “ issue,” it was not clear 


debentures of the oo. for the amounts 
borrowed, & to pledge the real or 
personal property, rights & powers, 
of the CO., to secure such bonds or 
debentures. On the same day a 
meeting of the shareholders of the co. 
was held, at which all the shareholders 
were present, when this bye-law was 
confirmed, & all the provisional 
dirootors duly elected the direotors of 
the co. This byo-law purported to be 
enacted by the directors, not the 
provisional director's, & had the seal 
of the co. affixed to it : — Held : 


whether or not the provisional directors 
had power to pass the bye-law, it was 
a valid bye-law & sufficient authority 
for the subsequent issue of debentures 
by the directors. — Johnbton ?*. Wadk 
(1908), 17 O. L. R. 372 ; 11 O. W. R. 
598; 12 O. W. R. 951.— CAN. 

b. Power to issue <£• hypothecate 
"bonds — To secure ejristing debt,] — The 
bonds of a co. hold to have heen pro- 
erlv Issued & hypothecated to a 
ank to secure an existing indebtedness, 
the powers of the company with respect 


to the matter being governed by 
Companies Act, R. S. M., 1913, s. 71, 
& the shareholders having passed a 
bye-law enabling the directors to 
borrow, hypothecate, etc., 6c the 
directors by I’csolutlon having autho- 
rised the hypothecation of the bonds 
in question. — Re Real Property 
Act & Caveat, No. 103,969, [1922] 
1 W. W. R. 1043 ; 06 D. L. K. 091.— 
CAN. 

c. Within powers extended by later 
Acts — For object alleged to be ultra 
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from the memorandum that thei*e was power to 
create a security verbally ; the clause was am- 
biguous, & the arts, might be looked at for an 
interpretation of it ; that the power in the articles 
was m general terms ; & the memorandum, inas- 
much as it ought, as far as possible, to be construed 
consistently with the arts., must therefore be held 
to authorise the creation of a verbal charge. — He 
Tilbury Portland Cp:ment Co., Ltd. (1893), (12 
L. J. Ch. 814 ; 69 L. T. 495 ; 37 Sol. Jo. 683 ; 
3 R. 709. 

4582. Power to issue debenture-stock — Issue 
of Irredeemable debenture-stock — Perpetual an- 
nuities.] — By its memorandum of assocn. one of 
the objects of the co. was stated to be to borrow 
money by the issue of any mtges., debentures, 
debenture-stock, bonds, or obligations. By the 
arts, the board were authorised to issue debenture 
stock to be secured upon the property of the co., 
& to be irredeemable or redeemable as the board 
should determine. The co. issued irredeemable 
debenture-stock charged upon its assets as a 
floating charge. The undcjrtaking of the co. had 
been sold & the co. was being wound up volun- 
tarily. The liquidators proposed to pay olf the 
debenture-stock at par, & a stockholder took out 
a summons to determine whether they were en- 
titled to do so : — Held : (1) the co. had no power 
under their memorandum of assocn. to issue 
irredeemabh^ debenture-stock, which was really 
equivalent to a perpetual annuity ; the arts, might 
be referred to to explain the borrowing pow(u*s of 
the CO., but the granting of perpetual annuities 
was not a borrowing within those powers ; & the 
st/ockholder was only entitled to a return of his 
money jjaid to the co. interest ; (2) if this was 
really a borrowing upon the terms that the 
debenture-stock should not be repayable as long 
as the CO. was a going concern, applt., now that the 
CO. was in liquidation, was ui)on that view also 
only entitled to a return of his money paid to the 
co. with interest. — He Houtukrn Brazilian Rio 
Grande do Sul Ry. Co., Ltd., [1905] 2 (Ji. 78 ; 
74 L. J. Ch. 392 ; 92 L. T. 598 ; 53 W. R. 489 ; 21 
T. L. R. 451 ; 19 Sol. Jo. 446 ; 12 Mans. 323. 

Power to charge uncalled capital.] — See Sub- 
sect. 1, I). (6), post. 

See, also, Corporations, Vol. XIII., p. 377, (S^ 
compare Part IX., Sect. 14, post. 

C. Joint Borroiving. 

4583. Loan to companies jointly — Joint charge 
on separate assets.] — He Johnston Foreion 
Patents Co., Ltd., He Johnston Die Press Co., 
Ltd., Hr Johnstonia Engraving Co., Ltd., J. P. 
Trust, Ltd. v. Above Cos., No. 4576, ante. 


of the objects of the co. ; they were also expressly 
authorised to borrow, on the security of the pro- 
perty of the co., any sum of money not exceeding 
two-thirds of the capital of the co. not called up. 
The directors mortgaged a ship, the only property 
of the co., to secure the payment of a sum of 
money advanced to the co., & of unpaid purchase- 
money of the ship ; the amount so secured much 
exceeding two-thnds of the amount not called up 
of the shares actually issued, but being within 
two-thirds of the whole nominal capital not called 
upz:' — Held ; the mtge. was within the powers of 
the directors, &; was valid ; & the term “ capital 
not called up ” included shares which had not been 
issued, — English Channel S.S. Co. v. Rolt 
(1881), 17 Ch. D. 715 ; 44 L. T. 135. 

4585. Where call made but not yet due.] — Upon 
the understanding that a call should at once be 
made & the proceeds deposited to await the 
niaturity of two promissory notes to be renewed 
in pursuance of the arrangement, a bank, the 
creditors of a co. for money properly borrowed, 
agreed to renew the notes of the co. The call was 
accordingly made, & the notes subsequently 
renewed : — Held : the mtge. to the bank, being 
of the proceeds of a call already determined upon, 
was distinguishable from an attempt to pledge 
future calls, & was valid. — Re Sankey Brook 
Coal Co. (1870), L. R. 9 Eq. 721 ; 39 L. J. Ch. 
223 ; 22 L. T. 62 ; sub nom. He Sankey Brook 
Coal Co., Exp. Alliance Bank, 18 W. R. 427. 

Annotations : — Apld. lie International Life Assco. Soc., 
Gibbs & West’s (’ase (1870), L. R. 10 Eq. 312. Consd. 
Jie Pyle Works (1890), 44 Cli, D. 634. Reid. New Zealand 
Gold Extraction Co. (Newbery-Vautin ITocess) v. Peacock, 
11894] 1 Q. B. 622 ; Jackson v. Rainford Coal Co., [18961 
2 Ch. 340. 

.] — See, also, No. 4000, post. 


(6) Power to Charge, 

4586. Power in memorandum — To mortgage any 
property — Power In articles to mortgage future 
calls.] — The memorandum of assocn. of a limited 
co. stated one of the objects of the co. to be the 
raising of money for the purposes of the co. upon 
mtge. or charge of any property of the co., or upon 
debentures, bonds, bills, notes or any other se- 
curity of the CO., & the arts, gave express power 
to mtge. future calls : — Held : to authorise a 
mtge. of future calls. — Re Phcenix Bessemer 
Steel Co. (1875), 44 L. J. Ch. 683 ; 32 L. T. 
854. 

Annotations : — Apld. He Pyle Works (1890), 44 Ch. D. 534. 
Consd. Newton v. Anglo -Australian Investment Co. 
Deboniuro-Holders, [18951 A. C. 244. Refd. Fowler v. 
Broad’s Patent Night Light Co., [1893] 1 Ch. 724 ; He 
Rnssian Spratte Patent, Jolmson v. Russian Spratts 
Patent, [18981 2 Ch. 149. 


H. By Charging Uncalled Capital. 

(a) What is Uncalled Capital. 

4584. Unissued shares.] — Among the objects of 
a CO. was to purchase ships ; & the directors were 
empowered to do all needful acts in furtherance 


4587. “ Funds & property.’’] — The directors of 
a CO. had power, under the deed of settlement, to 
borrow money on the security of the funds or 
property of the co. : — Held : nevertheless, the 
directors could not grant a mtge. extending over 
unpaid calls, so as to give the mtgec. priority as 


vires.] — To an action brought by a 
banking co. against a railway co., to 
recover the amount of advances made 
by the bank to the co. for the com- 
letlon of a railway In the United 
tatos, connected in traffic with the 
railway co. the defence was, that the 
advances made by the banking co., 
though sanctioned by the shareholders, 
were foreign to the objects for which 
the railway co. was incorporated ; tiUra 
vires the authority of the directors of 
the co. & not binding upon the share- 


holders. A verdict having boon found 
for pltfs. on the question of fact & 
law : — Held : though tho railway co. 
had exceeded the borrowing powers 
given by their original Act of incor- 
poration, yet that sufficient borrowing 
powers having been given by subse- 
(luont Acts, He their exercise having 
been sanctioned by tho shareholders, 
the borrowing w'as not nltra vires the 
authority of tho managers & directors 
& tho grant of a new trial on tho ground 
of misdirection, was correct. — C om- 


mercial Bank ob’ Canada v. Great 
Western Ry. Co. (1865), C. R. 5, 
A. O. 126.— CAN. 

PART III. SECT. 34, SUB-SECT. 1. 

D. (b). 

d. “ All nr any of the capital ” 

“ Property whatsoever db wheresoever 
present db futureb’h—Tho memorandum 
of assocn. of a co. contained among 
Its objects tho mortgaging of all or 
any of the capital of tho co. for any 
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Sect. 84, — Borrowing and securing money : Svb-sect. 

1, I>, (6), (c) <fc (d). 

to them over other creditors. — Be British Pro- 
vident Life & Fire Assurance Society, 
Standby’s Case (1864), 4 De G. J. & Sm. 407 ; 
4 New Rep. 255 ; 33 L. J. Ch. 535 ; 10 L. T. 674 ; 
10 J\ir. N. S. 713 ; 12 W. R. 894 ; 46 E. R. 976, 
L. JJ. 

Annotations : — Apld, Re Sankey Brook Coal Co. (No. 2) 
(1870), L. R. 10 Eq. 381. Consd. Re Sankey Brook Coal 
Co., (1870) 39 L. J. Ch. 223 ; Re Phoenix Bessemer Steel 
Co. (1876), 44 L. J. Ch. 683. Apprvd. Bank of Sonth 
Australia v. Abrahams (1875), L. R. 6 P. C. 265. Distd. 
Re Patent Ivory Manufacturing: Co., Howard e. Patent 
Ivory Manufacturing Co. (1888), 38 Ch. D. 156. Consd. 
Re Pyle Works (18^), 44 Ch. I). 534 ; Newton v. Angrlo- 
Australlan Investment Co., Debenture-Holders, [1895] 
A. C. 244 ; Jackson v. Rainford Coal Co., fl896] 2 Ch. 
340 ; Re Streatham & General Estates Co., [1897] 1 Ch. 15. 
Apld. Re Russian Spratt's Patent, Johnson v, Russian 
Spratts Patent (No. 2) (1898), 42 Sol. Jo. 508. Refd. 
Kini? V. Marshall (1864), 33 Beav. 665 ; Re Mayfair 
Property Co., Bartlett v. Mayfair Property Co., [1898] 
2 Ch. 28. 

4588. “ Property & effects.*’] — Under a power 
to “ pledge, mtge., or charge the works, heredita- 
ments, plant, property, & effects of the co.,” in 
order to secure the repayment of moneys bor- 
rowed, the proceeds of a call already made, but 
not yet paid, may be charged, but not the proceeds 
of a future call. — Re Sankey Brook Coal Co. 
(No. 2) (1870), U. R. 10 Eq. 381 ; sub nom. Re 
Sankey Brook Coal Co., Ex p. Alliance Bank 
OP Liverpool, 22 L. T. 784 ; 18 W. R. 914. 

Annotations : — Consd. Re Pyle Works (1890), 44 Ch. D. 
534 : Jackson v. Rainford Coal Co., [1896] 2 C:Jh. 340. 
Refd. New Zealand Gold Extraction Co, (Newbery* 
Vautln-Process) v. Poacsock, [1894] 1 Q. B, 622. 

4589. In such manner as the company 
may determine.] — The arts, of assocn. authorised 
the co. to borrow, upon mtge. of its freehold & 
leasehold hereditaments, works, & “ other pro- 
perty & effects ” for the time being of the co., or 
upon bonds or debenture-notes of the co., or “in 
such other manner as the co. may determine.” 
The memorandum of assocn. contained no refer- 
ence to any borrowing : — Held : the co. could 
under its arts. mtge. its uncalled capital ; & had 
it been necessary so to do, the co. could by special 
resolution have extended its arts, so as to confer 
upon itself the power to charge its uncalled capital. 
— Jackson v. Rainford Coal Co., [1896] 2 Ch. 
340 ; 65 L. J. Ch. 757 ; 44 W. R. 554. 

4590. ** Property.”] — A power in a deed of 
settlement of a joint-stock co. authorising the 
directors to mtge. or charge the property of the 
CO., does not authorise them to include in such 
mtge. or charge future calls, or, in other words, 
the unpaid capital of the co. The capital not paid 
up is, according to the usual forms of deeds of 
settlement, only svh modo the property of the co. ; 
a precedent condition to the absolute proprietary 
right of the co. therein being the due making of a 
c^l by a resolution of the board of directors. — 
Bank op South Australia v. Abrahams (1875), 


L. R. 6 P. C. 266 ; 44 L. J. P. C. 76 ; 32 L. T. 
277 ; 23 W. R. 668, P. C. 

Annotations : — Difltd. Re Patent Ivory Manufacturing Co., 
Howard v. Patent Ivory Manufacturing Co. (1888), 38 
Ch. D. 156. Consd. Re Pyle Works (1890), 44 Ch. D, 
534 ; Newton v. Anglo -Australian Investment Co., 
Debontujro-Holders, [1895] A. C. 244; Re Streatham Sc 
General Estates Co., [1897] 1 Ch. 15. 

4591. Any property of the company.”] 

(1) In the memorandum of assocn., among the 
objects for which the co. was established were : to 
receive money on loan or deposit or otherwise, & 
upon any security of the co., or upon the security 
of any property of the co., or without giving 
security : — Held : these words authorised a charge 
on uncalled capital. 

(2) A co. limited by shares can create a charge 
upon its uncalled capital so as to confer priority 
in the winding up. — Newton v. Anglo-Austra- 
LiAN Investment Co.’s Debenture-holders, 
[1895] A. C. 244 ; 72 L. T. 305 ; 43 W. R. 401 ; 11 
T. L. R. 278 ; 2 Mans. 246 ; HR. 438 ; svb nom. 
Re Anolo-Australian Investment, I^nance & 
Land Co., Ltd., Newton v. Anglo-Australian 
Investment, Finance & Land Co., Ltd.’s 
Debenture-holders, 64 L. J. P. C. 57, P. C. 

Annotations : — As to (1) Folld. Jackson v, Rainford Coal Co., 
[1896] 2 Ch. 340. Consd. Re Streatham & Genwal Estates 
Co., [1897] 1 Ch. 15. Refd. Bellerby v. Rowland & Mar- 
wood’s S.S. Co., [1902] 2 Ch. 14. As to (2) Consd. Re 
Mayfair Property Co., Bartlett v. Mayfair Hoperty Co., 
[1898] 2 Ch. 28. Generally, Menid. Lock v. Quceiisland 
Investment & Land Mortgage Co., [1896] 1 Ch. 397. 

4592. “ Properties & rights.”] — The directors 
of a CO. were authorised to mortgage aU or any 
part of the co.’s “ properties & rights ” : — Held : 
the directors had power to mortgage the capital 
of the CO. for the time being uncalled . — Re Patent 
Ivory Manufacturing Co., Howard v. Patent 
Ivory Manufacturing Co. G888), 38 Ch. D. 166 ; 
57 L. J. Ch. 878 ; 58 L. T. 395 ; 36 W. R. 801. 

Annotations : — Apld. Re Pylo Works (1890), 44 Ch. D, 634. 
Refd. Page v. International Agency & Industrial Trust 
(1893), 02 L. J. Ch. 610; Newton v. Anglo -Australian 
Investment Co. Debenture-Holders, [1895] A. C. 244 ; 
Soligman v. Prince, [1896] 2 Ch. 617 ; Re Russian Spratts 
Patent, Johnson v, Russian Spratts Patent, [1898] 2 Ch. 
149. Mentd. Bagot Pneumatic Tyre Co. v. CJlipper 
Pneumatic Tyre Co., [1902] 1 Ch. 146 ; Barker v. Stickney, 
[1918] 2 K. B. 356. 

See^ also. Nos. 4655, 4661, post. 

4593. Capital only capable of being called up In 
winding up — Resolution under Companies Act, 
1879 (c. 76), s. 5.] — The M. P. Co., Limited, was 
registered in Aug., 1892, with a capital of £50,000 
in 5,000 shares of £10 each, & both the memo- 
I’andum of assocn. & the arts, authorised the 
creation of a charge on the unpaid capital for the 
time being. By a special resolution passed on 
Sept. 21, 1892, & confirmed on Oct. 12, 1892, it 
was declared, “ That such portion of the co.’s 
capital as consists of £5 per share remaining un- 
called upon all the ordinary shares of the co. shall 
not be capable of being called up, except in the 
event of & for the purposes of the co. being 


purpose the board might consider 
advisable ; 8c also the borrowing of 
money 8c the issue of debentures 
based upon all or any of the real or 
personal property or other assets of 
the CO. : — Held : it gave power to 
mortgage uncalled capital. 

Two series of debenturos were 
issued, all of which on their face 
“ charged by way of floating security 
all the CO. ^8 property whatsoever & 
wheresoever both present 8c future. 
By conditions endorsed on both series 
of debentures the charge thereby 


created was to be a floating security, 
8c the power of the directors to call 


up the capital in the case of the first 
series of debentiu'es was restricted to 
the extent of the debenture debt for 
the time being, &, In the case of the 
second series, half the subscribed 
capital, except for the purpose of 
payment of its debenturos : — Held : 
reading the words “ future property " 
with the conditions, the debentures 
constituted a valid charge over un- 
called capital. — A nstkd v. Land Co. 
OF Australasia (1893), 14 N. S. W. 
L. R. (K.) 330.— AUS. 

e. Assets ** of every description,*'] 
— Ortain tramng cos. agreed in 


writing to mortgage, besides certain 
specified property, all their assets, real 
& personal, “ of every description.** 
The cos. were intended by the parties 
to, 8c actually did, continue to cany 
on their respective businesses, &, 
consequently in the ordinary course 
of business disposed of some of their 
assets, & .appropriated the proceeds 
to their own purposes : — Held : the 
security did not Include the uncalled 
capital of the cos., as such were not 
“ assets.’* — B ank op New Zealand 
V. Guthrie (Wai.tkr) & Co., Ltd. 
(1897), 16 N. Z. L. R. 484.— N.Z. 
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wound up in accordance with the provisions of 
the Companies Act 1879.’* In June, 1894, the 
CO. issued 160 first mtge. debentures of £10 each 
to appct., purporting to be a charge on all its 
property whatsoever & wheresoever, both present 
& future, including its uncalled capital for the 
time being. On Aug. 8, 1896, the present action 
was commenced on behalf of all the debenture- 
holders & a receiver was appointed on Aug. 12. 
On Aug. 8, a compulsory winding-up order was 
made against the co. ; at that time only £5 per 
share remained uncalled. Tliis was an apxilication 
by a debenture-holder to have it declared that 
these debentures were a first charge on £5 per 
share which had been called up by the official 
receiver & liquidator in the winding up : — Held : 
the language of sect. 5 of the above Act created 
a statutory disability in a certain event to call up 
capital for any purpose excejjt winding up, & the 
uncalled capital mentioned in the special resolution 
passed under that sect, was to be preserved intact 
for the purposes of the liquidation. — Re Mayfaiu 
Property Co., Bartle'tt v. Mayfair Property 
Co., [1898] 2 Ch. 28 ; 67 L. J. Ch. 337 ; 78 L. T. 
302 ; 40 W, R. 465 ; 14 T. L. K. 336 ; 42 Sol. Jo. 
430 ; 5 Mans. 126, C. A. 

Annotation ;■ — Apld. Rc IiMi Club Co., [1900] W. N. 127. 
See^ noWf 1908 Act, s. 59. 

4594. Company limited by guarantee.] — 

Re Irish Club Co., Ltd., [1906] W. N. 127. 

4595. Power to confer priority in winding up.] — 

Newton v, Anglo-Australian Investment Co.’s 
Debenture-holders, No. 4591, anie, 

(c) Effect of Charge, 

4596. Whether calls by liquidator included.] — 

Where, by the memorandum & arts, of assocn. of 
a limited co., there is power to mortgage unpaid 
capital, a mtge. of future calls is effectual on calls 
made by the liquidator in the winding up of the 
co,~Re Pyle Works (1890), 44 Ch. i). 534 ; 59 
L. J. Ch. 489 ; 62 L. T. 887 ; 38 W. R. 674 ; 6 
T. L. R. 268 ; 2 Meg. 83, C. A. ; subsequent pro- 
ceedings, [1891] 1 Ch. 173. 

A nnofations : — Consd. Pago v. Internatioual Agency & 
Industrial Trust (1893), 02 L. J. Ch. 010. Apprvd. 
Newton V. Anglo -Australian Investment Co., Debouture- 
Holders, [1895] A, C. 214. CODSd. Re Mayfair Property 
Co., Bartlett v. Mayfair Property Co., [1898] 2 Ch. 28. 
Refd. Fowler v. Broad’s Patent Night Light Co. (1893), 68 
L. T. 576 ; New Zealand Cold Extraction Co. (Newbery- 
Vautin Process) v. I’cacock, [1894] 1 Q. B. 622 ; Re 
Russian Spratts, Johnson r. Russian Spratts (1898), 78 
L. T. 480 ; Bellcrby v. Rowland & Marwood’s S.S. Co., 
[1902] 2 Ch. 14. Mentd. London Provident Bldg. Soc. 
V. Morgan, [1893] 2 Q. B. 266 ; Lock v. Queensland 
Investment & Land Mortgage Co. (1896), 65 L. J. Ch. 
301 ; Re Auriferous I’ropertles, [1898] 1 Ch. 691. 

4597. Enforcement of charge — In favour of 
debenture-holders — Whether by receiver or liqui- 
dator.] — When a co. is ordered to be wound up, 
the power of its directors, under its constitution, 


to make calls on shares ipso facto comes to an end, 
& the only power to make calls is that which is by 
statute given to the liquidator acting in the 
winding up. 

Therefore, where uncalled capital has been 
charged by the co. in favour of debenture-holders, 
& the CO. is ordered to be wound up, the ct. has no 
jurisdiction to order either a receiver appointed 
in an action brought to enforce the debentures, 
or the liquidator, to make a call in the action, but 
can only order the liquidator to make the call in 
the winding up. The receiver in the action may, 
however, be empowered to take proceedings in 
the name of the liquidator for getting in the call. — 
Fowler v. Broad’s Patent Night Light Co., 
[1893] 1 Ch. 724 ; 62 L. J. Oh. 373 ; 68 L. T. 576 ; 
41 W. R. 247 ; 37 Sol. Jo. 232 ; 3 R. 295. 

4598. .] — The ct. approved the 

practice of allowing, in proper cases, the receiver, 
who has been appointed in a debenture-holders’ 
action against a co. in liquidation whose uncalled 
capital is included in the debenture-holders’ 
security, to use the name of the liquidator, upon 
giving liim a proper indemnity, for the purpose 
of recovering the calls made by him. The ct. 
refused to sanction the application of a debenture- 
holder, whose security was upon the uncalled 
capital of a co., that a person nominated by him 
with the approval of subsequent debenture- 
holders should be allowed to recover calls made by 
the liquidator. — Re Westminster Syndicate, 
Ltd. (1908), 99 L. T. 924 ; 25 T. L. R. 96. 

4599. By nominee of debenture- 

holder.] — Re Westahnster Syndicate, Ltd., 
No. 4598, ante. 

Priorities in winding up.] — See No. 4591, ante. 

Charge on call made but not due.] — See No- 4600, 

post, 

(d) Effect of Appointment of Receiver or Liquidator, 

Sec Nos. 4597, 4598, ante. 


E, By Charging Unpaid Calls, 

4600. No express power of borrowing — Power 
to do all things necessary for carrying on business 
of company — Loan to meet pressing demands.] — 

The deed of settlement of an insurance co. con- 
tained no express power of borrowing, but em- 
powered the directors to do & execute all acts, 
deeds, & things necessary, or deemed by them 
proper or expedient, for carrying on the concerns 
& business of the co., & to do, enforce, perform, & 
execute all acts & things in relation to the co. & 
to bind the co., as if the same were done by the 
express assent of the whole body of members 
thereof : — Held : the directors acted within their 
powers in borrowing money from the bankers 
of the co. to meet pressing demands upon the co.. 


PART III. SECT. 84, SUB-SECT. 1.— 

D. (o). 

f. Notice of assignation to share- 
holders — Ineffectual unless {riven. ]— A 
club incorporated under Companies 
Acts, in security of obligations under- 
taken by the club in the lease of 
the club premises, by relative minute 
of agreement asaignod to the land- 
lord the uncalled capital on its 
shares issued or to bo Issued. At a 
subsequent general mooting of the 
club, at which all the members were 
not present, the secretary read a 
report which contained a summary of 
the provisions of the lease & relative 


minute of agreement, & set forth that 
in security of these obltotions the 
committee had assigned tho imcallod 
capital to the landlord : — Held : tho 
assignation to the landlord of the 
imoalled capital had not been validly 
intimated to the shareholders, the 
members of the club, & no preference 
had thereby been constituted in favour 
of tho landlord. — Union Club, Ltd. 
(Liquu)ator) V . Edinburgh Life 
Assurance Co. (1906), 8 F. (Ct. of 
Hess.) 1143 ; 43 Sc. L. R. 801 ; 14 

S. L. T. 314.— SCOT. 

] — An attempt to 


Toato a security over the imcalled 
sapital of a co. in favour of debenture 
lolders by debenture bonds pur- 
jorting to charge tho whole property 
)f tho 00 . present & future, including 
ts uncalled capital, with tho amount 
)f tho debentures : — Held : ineffectual, 
lo proper assignation of tho imcalled 
sapital having been made In favour 
)f tho debenture holders, & no proper 
ntimatlon having been given to the 
iharoholders of the co. personally. — 

BALIACHULISH SLATF. QUARRIES V, 

SlKNZiES (1908), 45 Sc. L. R. 667. — 
SCOT. 
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SccU 34. — Borrowing and se^mring money : Sub-sect. 

1, B.9 F. G. ; snb-sect. 2, A., B. & C. {a) i.] 

& charging the proceeds of a call already made, 
but not immediately payable, with the repayment 
of the loan ; two of the directors who had 
become sureties for the co., & had repaid the loan, 
were entitled to the benefit of the charge on the 
call. — lie International Life Assurance So- 
ciety, Gibbs & West’s Case (1870), L. R. 10 Eq. 
312 ; 39 L. J. Ch. 667 ; 23 L. T. 350 ; 18 W. R. 
970. 

Annotations : — FoUd. lie Hamilton’s Windsor Ironworks, 
Ex p. Pitman & Edwards (1879), 12 Ch. D. 707. I^fd. 
English Channel S.S. Co. v. Rolt (1881), 17 Ch. D. 715 ; 
Wheatley v. Silkstone & Haigh Moor Coal Co. (1885), 
29 Ch. 13. 715 ; General Auction Estate & Monetary Co. 
V. Smith, [18911 3 Ch. 432. Mentd. Re Liverpool Civil 
Service Supply Assocn., Exp. Greenwood (1874), 22 W. R. 
636 ; Re Whitehouse (1878), 9 Ch. 1). 595 ; Re West of 
England & South Wales District Rank, Ex p. Bran white 
(1879), 48 L. J. Ch. 463. 

4601. Under express power to borrow — Power to 
charge property & effects .] — lie Sankey Brook 
Coal Co. (No. 2), No. 4588, ante. 

4601a. Effect of charge — Second call made in- 
cluding first — Payment by contributory less than 
first call.] — A co. made a call on their shareliolders, 
& then mortgaged tlie call to secure a debt. Before 
this call was fully paid by the shareholders, the co. 
was ordered to be wound up. A further call being 
necessary to pay the debts of the co., it was 
arranged that, in order to save the expense of 
bringing separate actions against each shareholder 
for the arrears of the first call, a new call should 
be made so as to include the first call & the further 
sum required. This was accordingly done. A 
contributory paid, on account of this new call, a 
sum which did not amount to what he owed in 
respect of the first call ; — Held : there could be 
no apportionment, but the whole of the sum so 
paid belonged to the mtgees. of the first call. — 
lie IIuMBER Ironworks Co., Ex p. Warrant 
Finance Co. (1868), 16 W. R. 667, L. JJ. 

Sec, also, No. 4589, ante. 


F, Loans hy Directors to Company. 

Director’s right of indemnity.] — See Sect. 28, 
sub-sect. 4, F., ante. 

Director’s right to profits.] — See No. 3479, ante. 

Contracts between directors & company 
generally.] — See Sect. 28, sub-sect. 6, i). [d), ante. 

O. Loss of Power, 

4602. Issue of writ in debenture-holders’ action 
— Issue of authorised debentures before appoint- 
ment of receiver.] — Where a co. has resolved to 
raise a sum of money by the issue of debentures 
constituting a floating charge on its undertaking 
& assets, & has issued a part only of such series, 
the co. is not debarred from issuing the remaining 
debentures of the series by the fact that the earlier 
debenture-holders have called in the principal 
& issued a writ to enforce their security, provided 
they have not at the date of the further issue 
obtained the appointment of a receiver. 

Semble : it is in the “ordinary course of 
business ” for a co. which has power under its 
memorandum & arts, of assocn. to issue deben- 


tures, to issue debentures to its solr. as security 
for his costs of defending an action brought by 
debenture-holders. — Re Hubbard & Co., Ltd., 
Hubbard v. Hubbard & Co., Ltd. (1898), 08 
L. J. Ch. 54 ; 79 L. T. 665 ; 5 Mans. 860, 

Appointment of liquidator or receiver — Effect 
on power to charge uncalled capital.] — See Sub- 
sect. 1, D. (d), ante. 


Sub-sect. 2. — Exercise of Power, 

A. What constitutes Borrowing. 

4603. Purchase by company of bonds in con- 
sideration of debentures & shares credited as paid 
up — Sale of such bonds to a director — Fictitious 
transaction.] — An agreement was entered into 
between P. & the L. Co., represented by B., 
one of their directoi's, whereby P. agreed to sell, 
& B. to purchase, certain bonds in consideration of 
the sum of 114,000, &. debenture-notes of the co. 
for £2,500, & also 3,500 shares in the co., on which 
£1 should be considered to have been paid. B. 
then took the bonds at £5,750, their market value, 
&, after paying the £4,000 to P., paid over the 
remainder for the use of the co. P. sold his 
interest in the debenture-notes to W. & A., who, 
upon the winding up of the co., brouglit in then* 
claims : — Held : tlie whole transaction was invalid 
&> must be set aside, it being neither a borTOwing 
nor a purchasing under the powers given to the 
directors by their deed of settlement. — Re London 

6 County Assurance Co., Wood’s Claim, 
Brown’s Claim (1861), 30 L. J. Ch. 373 ; 3 L. T. 
878 ; 9 W. R. 366 ; subsequent proceedings (1862), 

7 L. T. 236 ; 10 W. R. 662. 

4304. Bills of exchange given to secure over- 
draft.] — Re Cefn Cilcen Mining Co., No. 4575, 
ante. 

4605. Overdraft — On bank in regular course of 
business.] — A banking co. permitted their cus- 
tomers, a railway co., to draw cheques against a 
sum entered in the books of the bank under the 
title “ Loan Account.” The co. being insolvent, 
the claim of the bank was disputed as being an 
unauthorised loan ; — Held : a mere overdrawing 
in the* regular course of a banking business, & not 
a borrowing or loan, in the proper sense of the 
word. — Waterlow v. Sharp, Gardner v. Sharp 
(1869), L. K. 8 Eq. 501 ; 20 L. T. 902, 003. 

Annotations : — Reid. Colonial Bank of Australasia v. Willian 

(1874), L. R. 5 i*. C. 417 : Looker v. Wriffhley, Lcierh v. 

Wriprhley (1882), 9 Q. B. D. 397. Mentd. Broo^ v. 

Blackburn Boncilt Bkb;. Soc. (1884), 9 App. Cas. 857. 

4606. .] — Two directors gave promissory 

notes to their co.’s bankers to secure an overdraft 
on the current account, & also gave guarantees to 
railway cos., who carried the co.’s goods on credit. 
The dii*ectors incurred these liabilities on the 
understanding that they w'ere to have a mtge. upon 
the uncalled capital of the co. to indemnify them 
against loss, such mtge. was accordingly exe- 
cuted to them. The co. had power under its 
memorandum arts, to mortgage its uncalled 
capital to secure money borrowed : — Held : the 
mtge. in question was valid. — Re Pyle Works 
(No. 2), [1891] 1 Ch. 173 ; 60 L. J. Ch. 114 ; 63 
L. T. 628 ; 39 W. R. 235 ; sub nom. Re Pyle 


PART III. SECT. 34, SUB-SECT. 2.— A. 

h. “ Loan of numey ” — Issue of de- 
henture by companj/. L— Trustees being 
indebted to pltfs. & holding stock in 
deft. CO. assiamod the stock to the 
latter In consideration of a sum ex- 


pressed to be paid hy them for the 
trustfiCH to pltfs. The sum was paid 
by the issue of defts.’ debenture to 
pltfs. : — LI eld : the transaction did not 
constitute a “ loan of money ” from the 
pltfs. to defts. within 31 Viet. c. 62, 


8. 12, & the issue of the debenture was 
therefore ultra vires . — Toronto Bank 
17. Beaver & Toronto Mutual 
Insurance Co. (1880), 28 Gr. 87. — 

CAN. 
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Works, I/td., McIlwbaith & Goirfo’s Cases, 
^ Mog. 827. 

Compare Building Societies, Vol. VII., p. 487, 
No. 199. 

4607* Sale of assets — Simultaneous hiring agree- 
ment-j-Optlon to repurchase.] — A railway co. 
being in want of money, & being advised that they 
had no power to borrow, sold part of their rolling- 
stock to a wagon co. for £30,000, at the same time 
making a contract with the wagon co. for the hire 
of the same rolling-stock at a rent which would 
repay the £30,000, with interest, in five years, 
&> then for its re -purchase at a nominal price. 
At the same time three of the directors 
guaranteed to the wagon co. the payment of the 
rent. The wagon co. brought an action against the 
railway co. & the sureties for non-payment of rent 
due : — Held : the ti*ansaction was not a borrowing 
of money, but a bond fide sale & hiring of the 
rolling-stock, and was valid both against the 
railway co. A the sureties. — Yorkshire Railway 
Wagon Co. v. Maclure (1882), 21 Oh. D. 309 ; 
51 L. J. Ch. 857 ; 47 L. T. 290 ; 30 W. R. 761, 
C. A. 

AnnoiaiioTis : — Co]Md. Rockett v. Tower Asnetfi Co., [1891] 
1 Q. B. 1. FoUd. He Eastern & Midlands By. (1891), 
65 L. T. 668. Refd. Madell rs. Thomas (1890), 60 L. J. Q. B. 
227 ; British By. Trafllc & Electric Co. v. Kahn, [1921] 
W. N. 52. Mentd. He Cornwall Minerals By. (1882), 48 
L. T. 41 ; He Yarrow, Collins v. Weymouth (1889), 59 
L. J. Q. B. 18 ; He Watson, Ex j). Official Receiver in 
Bankruptcy (1890). 25 Q. B. D. 27 ; Idiillips v. London 
Hchool Board, C-ockorton r. London Scliool Board (1897), 
77 L. T. 397 ; He Liskeard & Caradon By., [1903] 2 Ch. 
681 ; Wauthler v. Wilson (1912), 28 T. L. R. 239. 

4608. -,] — The B. Co., being in 

want of money & being in jiossession of certain 
wagons in which they had an interest, applied to 
resps. who agreed to buy the wagons for £1,000, 
& advanced that sum, £257 thereof being paid to 
the owners of the wagons & the rest, £743, to the 

B, Co. Resps. received from the B, Co. an 
invoice for the wagons & a receipt for the £743, 
& from the owners of the wagons a receipt for the 
£257. At the same time resps. leased the wagons 
to the B. Co. for three years, at a yeaily rent pay- 
able quarterly & calculated to replace the £1 ,000 
with 7 per cent, interest, upon the torm.s that if all 
the payments were duly made the B. Co. should 
have the option of purchasing the wagons at the 
end of the the lease for a nominal sum, & that if 
4he rent was not duly paid after demand resps. 
should be entitled to re-possess & enjoy the wagons 
as in their former estate, & that the agreement 
should thereupon cease & determine. The B. Co. 
having made default in payment of the rent, 
resps. claimed the wagons from a railway co. into 
whose possession they had come, but were resisted 
on the ground that the transaction w^as void under 
the Bills of Sale Acts, 1878 & 1882 (cc. 31, 43), 
the documents not being in the form prescribed 
by those Acts for bills of sale : — Held : the 
transaction was in fact a purchase by resps., &> 
was not a mtge. by the B. Co. nor a security for the 
payment of money ; the documents in question 
were not bills of sale within the above Acts, but 
even if they had been, resps. had made an inde- 
pendent title to the wagons. — Manchester 
Sheffield & Lincolnshire Ry. Co. v. North 
Central Wagon Co, (1888), 13 App. Cas. 554 ; 
58 L. J. Ch. 219 ; 69 L. T. 730 ; 37 W. R. 305 ; 

4 T. L. R. 728, H. L. ; affg , S. C. std ) xj ^ om . North 
Central Wagon Co. v. Manchester Sheffield 
& Lincolnshire Ry. Co. (1887), 35 Ch. D. 191, 

C. A. 

Annotations: — Consd. Bookett v. Tower Assets Co., [1891] 

1 Q. B. 1. Mentd. French v. Bombernard, Tower Fur- 


ffishlng & Finance Co. Claimants (1888), 60 L. T, 48 : 
Haydon v. Brown, Eyre Claimant (1888), 59 L. T. 810 : 
Newlove u. Shre\^bury (1888), 21 Q. B. 1). 41 : Bedhead 
V. Westwood (1888), 69 L. T. 293 ; Re Yates, hatclioldor 
r * Tower Fnrnlehlngr 

X Yarrow, Collins v. Weymouth 

G889), 59 L. J. Q. B. 18 ; He Watson, Ex p. Official 
Reviver in Bankruptcy (1890), 25 Q. B. D. 27 ; Grigg v. 
National Guardian Assce., [1891] 3 Ch. 206; Secretary 
of State in Coimcll of India v. British Empire Mutual Life 

L. T. 434 ; He Whiteley, Ex p. Smith 
(1892), 66 L. T. 291 ; Re Hood, Ex p. Blandford (1893), 
41 W. R. 558 ; ite Hood, Ex p. Burgess (1893), 9 T. L. B. 
541 ; Re Hood, Ex p. Trustee v. Burgess (1893), 68 L. T. 
691 ; Ramsay v. Margiott, [1894] 2 Q. B. 18 ; Clapham v. 
Ives, Holmes Claimant (1904), 91 L. T. 69; National 
Provincial & Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 


4609. Loan from individual applied in reduction 
of bank overdraft — Company’s borrowing powers 
exhausted.] — Re Harris Calculating Machine 
Co., Sumner v. Harris Calculating Machine 
Co., No. 4904, post. 


B, Time for Exercise and Compliance with 

FortnalUies. 

4610. Before nominal capital subscribed.] — A 

joint-stock co., established with limited liability, 
under 1862 Act, may lawfully commence business 
& exercise their borrowing powers before the whole 
of the nominal capital has been subscribed ; & 
a representation by prospectus issued on behalf 
of a co., that the capital consists of a given sum, 
in shares of a certain amount, does not imply 
that the whole caj^ital named is to be raised at 
once, & that the borrowing j^owers are to be 
suspended until the whole of such capital has 'been 
subscribed. — Macdougall v. Jersey Imperial 
Hotel Co., Ltd. (1864), 2 Hem. & M. 628 ; 4 
New Rep. 497 ; 34 L. J. Ch. 28 ; 10 L. T. 843 ; 
28 J. P. 70S ; 10 Jur. N. S. 1043 ; 12 W. R. 
1142 ; 71 E. R. 568. 

Anywtations : — Distd. Elder v. New Zealand Land Improve- 
ment Co. (1874), 30 L. T. 285. Mentd. Lambert v. 
Northern By. of Buenos Ayres Co. (1869), 18 W. R. 180 ; 
He Alexandra Palace Co. (1882), 21 Ch. D. 149 ; OuincBS 
V. Land Corpn. of Ireland (1882), 22 (3h. D. 349. 

4611. Necessity for compliance with articles of 
association.] — A charge upon the assets of a co. 
will not bind the co, unless created in the mode 
& executed with the formalities prescribed by 
their arts, of assocn. 

B. advanced money to a co. upon the deposit 
of certain title deeds, accompanied by a memo- 
randum of charge signed by the general manager, 
but not under the seal of the co., nor executed with 
other requisite formalities. There was evidence 
that the manager had been authorised by the 
directors to effect the loan & sign the memorandum, 
but no entry of any resolution for that purpose 
was made in the books of the co. In the winding 
up R.’s claim was disallowed. — Re General 
Provident Assurance Co., Ltd. (1869), 38 
L. J. Ch. .320 ; 17 W. R. 514. 

Annotations : — Consd. He General Provident Aseco. Co., 
Ex p. National Bank (1872), L. R. 14 Eq. 507. Reid. He 
Wynn Hail C^oal Co., Ex p. North & South Wales Bank 
(1870), L. B. 10 Eq. 515. 

ScCy further. Nos. 4619— 4621, 4624, 4927, post. 
Duty of lender to Inquire.] — Sec Sub-sect. 2, 
C. (6), ii., post. 


C. Ultra vires or Irregular Borrowing. 

(a) Directors acting ultra vires. 
i. Liability. 

Liability to lender — On breach of warranty of 
authority.] — See Sect. 28, sub-sect. 6, F. (e), ante. 
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Sect, 34 . — Borrowing and securing money : Sub^secU 
2) O. 

Right to indemnity — Against company.] — See 

Sect. 28, sub-sect. 4, P., ante. 

Directors of building society.] — See Building 
Societies, Vol. VII., p. 491, Nos. 221-226. 

ii. Ratification hy Company, 

4612 . What amounts to — ^Acquiescence by com- 
pany.] — ^By a co.’s deed of settlement power was 
given to a meeting of two-thirds in number & 
value of the shareholders to authorise the directors 
to borrow on debentures. The directors raised 
money on debentui^s upon the resolution of a 
meeting at which the requisite number of share- 
holders was not present. The debentures were 
issued to persons actually present at the meeting, 

the money raised was applied in payment of 
the debts of the co. Interest was duly paid on the 
loans for two years : — Held : the original issue 
of debentures was invalid, but the subsequent 
acquiescence of the co. had cured their invalidity, 
& they could not now be disputed. — Re Magda- 
lena Steam Navigation Co. (1860), John. 690 ; 
29 L. J. Ch. 607 ; 3 L. T. 147 ; 6 Jur. N. S. 975 ; 
8 W. R. 329 ; 70 E. R. 597. 

Annotation : — Consd. Re Cork & Youg’hal Ry. (1869), 4 

Ch. App. 52, u. 

4613 . Effect of — Whether authority for further 
borrowing.] — The ratification by the shareholders 
of a co. of a particular act of the directors in excess 
of their authority does not authorise them to do 
similar acts in future. 

One of the arts, of assocn. of a registered co. 
provided that the directors* power of borrowing 
on the credit of the co. should be limited, so that 
“ the total amount should not exceed in the 
aggregate, as an existing debt at the same time, 
one-half of the then actually paid up capital of the 
co.” The arts, contained no restriction on the 
borrowing powers of the co., & the directors’ power 
of borrowing was cajiable of being extended by the 
votes of one-half of all the slmreholders at a general 
meeting. The directors obtained a letter of credit 
for an amount exceeding one-half of the then 
paid-up capital of the co., which was ratified by a 
general meeting. The letter subsequently expired, 
& was renewed, & a second letter was obtmned. 
These latter acts were never ratified ; — Held : 
though the limitation above-mentioned was 
merely a limitation of the iiowers of the directors, 
& not of the general powers of the co., so that the 
acts of the directors were capable of ratification, 
yet the ratification of the first letter of credit did 


not authorise its renewal, nor the obtaining of the 
second letter. — Irvine v. Union Bank of 
Australia (1877), 2 App. Cas. 366 ; L. R. 4 
Ind. App. 86 ; 46 L. J. P. 0. 87 ; 37 L. T. 176 ; 
25 W. R. 682, P. C. 

AnnoiaJtiiyna : — Befd. Grant v. United Kinfirdom Switchback 
Rys. (1888), 40 Ch. D. 135 ; Re London 8c New York 
Investment Corpn., [1895] 2 Ch, 860: Bosohoek Pro- 
prietary Co. V. Fuke, [1906] 1 Ch. 148. Mentd. Melbourne 
Banking Corpn. v. Brougham (1879), 4 App. Cas. 156, 


(5) Position of Lender, 
i. In General, 

4614 . Where no power of borrowing — ^Money 
applied to purposes of company.] — When directors 
of a co. have no power to borrow, a person lendinjg 
money to the co. cannot enforce payment of it 
against the co. unless it has been bond fide applied 
to the purposes of the co. 

The directors of a co. having no borrowing 
powers, being pressed for money by their con- 
tractor, obtained for liim, on credit, £2,000 at a 
banker’s upon their guarantee. The contractor 
afterwards agreed to abandon the plant, etc., to 
the co., on receiving £600 & being indemnified 
against the banker’s claim. Subsequently to this, 
the secretary of the co., with the sanction of the 
directors, borrowed £500 in his own name for the 
co., which was applied in paying the banker So 
a judgment debt of the co. The co. had the 
benefit of the plant, etc. : — Held : the secretary 
could recover the amount from the co. of the 
money bond fide applied for its benefit, with 
interest. — Electric Telegraph Co. of Ireland, 
Troup’s Case U860), 29 Beav. 353 ; 7 Jur. N. S. 
901 ; 9 W. R. 878 ; 54 E. R. 664. 

Annotations : — Folld. Re Electric Telegraph Co. of Ireland, 
Hoare’s Case (1861), 30 Beav. 225 ; Re Cork & Youghal 
Hy. (1869), 4 Ch. App. 752, n. Befd. Chambers v, 
Manchester & Milford Ry. (1864), 5 B. & S. 688. 

4615 . •.] — Money borrowed for a co. 
& bond fide applied for its benefit : — Held : re- 
coverable, though the directors had no borrowing 
powers . — He Electric Telegraph Co. of Ire- 
land, Hoare’s Case (1861), 30 Beav. 225 ; 7 Jur. 
N. 8, 901 ; 9 W. R. 878 ; 54 E. R. 830. 

Annotation: — FoUd. Re Cork & Youghal Ry. (1809), 4 
Ch. App. 752, D. 

4616 . Subrogation of lender to rights of 
creditors paid off.] — The principle that where a 
co. has no power of borrowing, a person lending 
money to it which has been applied in paying 
debts recoverable by law against it, may yet in 
equity stand in the place of the creditors whoso 


PART III. SECT. 84, SUB-SECT. 2.— 
C. (a) U. 

k. What amourUa to — Subsequent 
resolution of shareholders .^ — Adams 
Bank of Montreal (1901), 32 S. C. R. 

719.— CAN. 

l. Whether possible — Power ultra 

vires directors company.] — By the 

memorandum of assocn. of a co. the 
CO, were empowered to borrow. By a 
clause in the arts, of assocn.. It was 
provided that the dlre(?tor8 might, 
from time to time at their discretion, 
borrow any sum or sums of money for 
the purposes of the co., but so that the 
monej’' at one time owing should not, 
without the sanction of a general 
meeting, exceed one-flfth of the nominal 
amount of the capital, or, with such 
sanction, one -third of such nominal 
amount. The directors issued de- 
bentures to the amount of £3,050, of 


which A. held £1,650, the nominal 
capital of the co. being £10,000, & 
mortgaged to A., for money advanced, 
lands & other property of the co. for 
£3,950, & the mtgo, was sanctioned at 
a general meeting of the co. : — Held : 
the restriction in the clause of the arts, 
of assocn. was imposed on the co. itself, 
& not merely on the directors ; the 
sanction of the mtge. by the co. was 
ultra vires, & the security void as to 
the excess over one-tlilrd of the nominal 
capital. — Re Bansha Woollen Mills 
C o., Ltd. (1887), 21 L. R. Ir. 181.— IR. 

m. Effect of — Waiver of irregu- 
hiriij/.}— Subsequent action on the 
part of shareholders confirming the 
action of directors in borrowing may 
bo a waiver of the irregularity in the 
internal management of the co., which 
arose by reason of the authority from 
the sharobolders not being previously 
given. — N orthern Crown Bank r. 


Great West Lumber Co. (1014), 6 
W. W. R. 528 ; 28 W. L. R. 708 ; 17 
D, L. R. 593 ; 7 Alta. L. R. 183.— CAN. 

PART III. SECT. 34, SUB-SECT. 2.— 

C. (b) i. 

n. Formalities as to rnorigage not 
complied with — Sanction of shareholders 
— Objection by execution creditor, h— * 
Pltf. as mtgeo. of defts. by an lustru- 
ment, purporting to be duly executed 
by pltf., commenced an action for the 
sale of the mortgaged property. The 
writ issued duly indorsed under 
Rule 17, O. S. A., 8c, default being 
made, judgment was obtained tmdor 
Rule 78, O. 8. A., referring It to the 
master to make 8c take inquirien & 
accounts. The master gave certain 
execution creditors, who liad been 
made parties in his office 8c proved 
their claims, piiority over pltf. on the 
ground that the instrument in question 
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debts have been thereout paid, is not to be 
extended one iota. — Re National Permanent 
Benefit Building Society, Ex p. Williamson 
(1869), 6 CJh. App. 309 ; 22 L. T. 284 ; 34 J. P. 
341 ; 18 W. B. 388, L. J. 

Annotcttions : — Confld* Yorkshire Ky. Wafiron Co. v. Macltiro 
(1881), 10 Ch. D. 478. Apld. Keversion Fund & lusce. v. 
Malson Cosway, [1913] 1 K. B. 304. Refd. lie Victoria 
Permanent Benefit Bld^. Investment & Freehold Land 
Soc., Hill's Case. Jono's Case (1870), L. R. 9 Eq. 605 ; 
Chapleo v. Brunswick Benefit Bldg. Soc. (1880), 5 C. P. D. 
331 : Blackburn Bldg. Soc. v, Cunllfle, Brooks (1882), 22 
Ch. D. 61 ; Murray v, Scott, Agnew v. Murray, Brimelow 
V. Murray (1884), 9 App. Cas. 519 ; Sinclair v. Brougham, 
[19141 A. O. 398. Bfontd. He South Wales AtlantTc S.S. 
Co. (1876), 2 Ch. D. 763. 

4617. Where borrowing power exceeded — 
Whether security void or voidable.] — By the arts, 
of assocn. of a co., extended by a special resolution, 
the directors were empowered to incur debts & 
to borrow on mtge, & other securities to an 
amount not exceeding £8,000. They issued a 
number of debentures at a time when the liabilities 
of the co. exceeded £8,000 ; — Held : the deben- 
tures were not voidable, but absolutely void, & 
the holders of them could only come in pari passu 
with the simple contract creditors for the amounts 
secured by their debentures. — Re Pooley IIall 
Colliery Co. (1869), 21 L. T. 090 ; 18 W. li. 201. 

AnnotaHon. : — Distd. English Chaimel S.S. Co. v. Rolt (1881), 
17 Ch. D. 715. 

4618. Formalities as to mortgage not complied 
with — Absence of seal.] — Re General Provident 
Assurance Co., Ltd., No. 4011, ante. 

4619. Debenture irregularly issued— Minute of 
authorising resolution unsigned — No quorum of 
directors.] — A co. issued debentures to shareholders 
upon the terms of receiving for the same half the 
amount thereof in cash & half in fully paid-up 
shares of the co. There were no signed minutes 
authorising the issue of the debentures, & a 
quorum of directors was not present when the 
question was considered : — Held : the issue of the 
debentures was ultra vires & invalid. — Edwards v. 
Duplex Electric Light, Power & Storage Co., 
1.TD. (1885), 1 T. L. B. 210. 

4620. Improperly sealed — ^No meeting of 
directors to sanction issue — Irregularity cured by 
special clause in articles.] — Arts, of assocn. of a 
co. empowered its directors to secure the repay- 


ment of money by debentures. The common seal 
of the co. was not to be affixed to any document 
except in the presence of two directors, or of one 
director &; the secretary, & in pursuance of a 
resolution of the directors. No director was to 
vote in respect of any contract in wliich he was 
personally mterested, & if he should vote his vote 
was not to be counted. But one of the arts. (115) 
provided that any debenture bearing the common 
seal, & issued for valuable consideration, should 
bind the co. notwithstanding any irregularity 
touching the authority of the directors or officers 
or servants of the co. to issue the same. The co. 
had agreed to pay B. who was a director, a sum of 
money with interest at 6 per cent., & B. owed D. 
a sm^er sum. On D. pressing for payment it 
was arranged that the co. should issue to B. a 
debenture for the amount owing by him to D., 
with interest at 5 per cent., & that B. should 
transfer it to D. Prior to the debenture being 
issued D.’s solrs. were furnished with a print of 
the arts. The debenture bore the seal of the co.* 
which was stated to be affixed in the presence of 
B. as a director, & was signed by him counter- 
signed by M. the secretary of the co. 

No meeting of directors was called to sanction 
the issuing of the debenture, but there were minutes 
of a meeting held about the same time which 
stated that B. & M. were present, Sc that a resolu- 
tion was passed authorising the issuing & sealing 
of the debenture : — Held : (1) the debenture was 
given for valuable consideration, &> the irregu- 
larities attending its issue were cured by art. 115 ; 
(2) there being nothing on the face of the deben- 
ture to show that the arts, had not been complied 
with, D. was not affected with notice of its infir- 
mities by the fact of his solrs. having seen a print 
of the memorandum & arts, prior to the transfer 
to him. — Davies v, Bolton (R.) & Co., [1894] 
3 Ch. 678 ; 63 L. J. Ch. 743 ; 71 L. T. 336 ; 43 
W. R. 171 ; 10 T. L. R. 604 ; 38 Sol. Jo. 050 ; 
1 Mans. 444 ; 8 R. 685. 

Annotation : — Mentd. Wigan v. English & Scottish Law Life 

Assce. Assocn. (1908), 78 L. J. Ch. 120. 

4021. Issue without authority — ^Debenture- 

holder without notice of Irregularity — ^Priority as 
against execution creditor.]— The rights of a bond 
fide holder for value of a debenture, which is in 
proper form & charges all the property of the co., 


was invalid, the terms Canada Joint 
Stock Co.’s Act, 1877, s. 85, which 
required the sanction of a two -thirds 
vole of the shareholders not having 
been complied vith : — Held : under 
the decree the master had no power 
to adjudicate upon the validity of the 
Instrument in question as a mtge., & 
the execution creditors not having 
moved against the judgment, l)y virtue 
of which they were made parties were 
also bound by the decree. — Mc- 
Dougali. V. Linpsay Papkr Mill Co. 
(1884), 10 P. R. 247.-— CAN. 

o. D^enture irregvlarly issued — 
No quorum of directors — Lender with 
knowledge of xrregularity,] — A co. was 
managed by a board of five directors. 
A bank advanced money to a co. on 
the drafts of the manager authorised 
on that behalf by a meeting of tho 
board at which less than a quorum 
t»f tlie directors attended as tho bank 
know. A meeting of a quoinim 
subsequent to the loan acknow- 
ledged it without consideration : — • 
Held : the oo. were not bomid by the 
loan either as originally authorised 
by a board 1«98 than a quorum nor as 
subsequently without consideration ac- 
knowledged by a quorum.— -Colonial 
Bank of Australasia v. Loch Fynk 


Gold Mining Co. (1866), 3 W. W. & 
A’B. 168.— AUS. 

p. Issue to intcrcMed 

directors — Issue to outsiders without 
rw?(tcr. ]— Cox v. Dublin City Dis- 
tillery (No. 2), [1915] 1 I. 11. 345. — 

IR. 

q. — — Foreign trustee not entitled 
to hold property — Equitable rights of 
lender. — A mtge. was given by a oo., 
to secure a certain bond issue, the 
trustee under the mtge. wets a foreign 
corpn. not having a licence to do 
business within the province of New 
Bnmswiok, &, therefore, was unable 
to take or hold property in New 
Brunswick. After the bonds were 
issued & the mtgo. executed, tho oo. 
wont into liquidation, & a liquidator 
was appointed : — Held : while the 
mtge. was not effectual to convey to 
the foreign corpn. the property It was 
intended or purported, to convey, yet, 
inasmuch as it was clear upon the face 
of the bonds that tho bondholders 
acquired tho bonds under an agree- 
ment that they were to be scoured by 
a mtge. upon the property of tho co.. 
the bondholders, who were not re- 
sponsible for the failure of tho oo. to 
appoint a competent trustee, were 


entitled in equity as against the co. & 
its liquidator, to a first charge, as 
security for the payment of such bonds, 
upon all tho property of the co. speci- 
fied as intended to bo so charged in 
the bonds themselves & In the in- 
cfCectual mtgo. — H arrison v. Nefisi- 
Qurr Litmber Co. (1911), 11 E. L. It. 
314.— CAN. 

. fide for purjjoses 

of company — fjender with notice of real 
purpose, h— B ank of Ireland v. Cogry 
Spinning Co., Ltd., [19001 1 I. R. 
219.— IR. 

s. Ultra vires harrowing — Loan by 
broker to buy company's own shares.] 
— Tiio vice-president & the manager 
of a oo. instructed a broker to buy 
shares of the co.'s stock “ to keep it 
up.” He did so, paying a ten per cent 
maigiu upon tho purchase with the 
funds of the co. paid to him by cheque, 
& the balance by a loan obtained on 
tho shares bouglit, wliich were trans- 
ferred to the lender. This was without 
tho knowledge or sanction of tho board 
of directors. Just before proceediMa 
were taken to wind up the co. the 
manager signed his name as manager 
&; affixed the seal of tho oo. to a writing 
addressed to tho lender acknowledging 
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Sect 34. — Borrowing and securing money : Sub-sect. 
2, C. (b) i. & ii] 

as security for the debenture debt prevail over 
those of an execution creditor, even where the 
debenture is issued without authority, no directors 
of the CO., having been appointed & no resolution 
to issue debentures passed ; provided that the 
holder had no notice of any irregularity in the 
issue of the debenture. 

It is not inciunbent on the holder of such a 
document purporting to be issued by a co. to 
inquire whether the persons pretending to sign as 
directors have been duly appointed (Lord Alver- 
STONE, C.J.). — Duck v. Tower Galvanizing Co., 
[1901 J 2 K. B. 314 ; 70 L. J. K. B. 625 ; 84 L. T. 
847, D. C. 

Anfiotatian : — Held. Re London Pressed Hinge Co., Campbell 
V. London Pressed Hinge Co., [1905] 1 Ch. 570. 

Number of directors below minimum.] — 

See No. 4636, post, 

4622. Imperfection in register of debentures — - 
Priority as against general creditors .] — lie General 
South Ajwerican Co., No. 4927, post. 

Compare Building Societies, VoL VII., pp. 489 
et scq. 


ii. Notice, 

4623. Duty to inquire — As to compliance with 
formalities — Authority of directors.] — In an 

action against a joint-stock co. upon a bond 
executed by the directors : — Held: (1) pltf. must 
be assumed to know whether by the deed of settle- 
ment constituting the co. the directors could have 
power, under any circumstances, to enter into such 
a bond binding on the co. ; (2) as by the deed the 
directors could, under certain circumstances, have 
authority to bind the co. by such a deed, pltf. 
was not bound to inquire whether all acts had been 
done in this particular case to justify the directors, 
as between them & the co., in entering into such a 
bond. — Boyai. British Bank v, Turquand 
(1856), 6 E. & B. 327 ; 25 L. J. Q. B. 317 ; 2 Jur. 
N. S. 003 ; 119 E. B. 886, Ex. Ch. 

Annotations : — As to (I ) Apprvd. & Apld. Agar v. Athcnaeiiiu 
Life Assce. Soc. (I85S), 3 C. B. N. S. 725. Apld. I'riiice of 
WalcH Abscc. r. Harding (1858), E. B. & E. 18.3. CoDSd. 
Jie Athenaeum Life Aesco. Soc., h'x p. Eagle Iiifice. 

4 K. & J. 549 ,* Athenaeum Life Insce. v. Pooley (1858), 
28 L. J. Oh. 119 ; TotterdeJl v. Fareham Blue Brick & Tile 
Co. (1860), L. II. 1 C. P. 674 ; East Holyford Mining Co. 
17. Costelloe (1871), 19 W. K. 1010. Distd. Re County 
Palatine Loan & Discount Co., CartnnOl’s Case (1874), 
9 Ch. App. 091. Consd. Mahony v. East Holyford Mining 


Co. (1875), h, R. 7 H. L. 869. Distd. Irvine v. Union 
Bank of Australia (1877), 2 App. Caa, 366. ^Id. Re 
Briton Modloal & General Life Assocn. (1889), 5 T. L. R. 
602, Consd. Bey t>. Pulllnger Engineering Co., fl 921] 
1 K, B. 77. ]^fd. Curtels v. Anchor Insce. (1807), 2 

H. & N. 537 ; Balfour v. Ernest (1859), 5 C. B. N. S. 601 ; 
Commercial Bank of Canada v. G. W, By. of panada 
(1865), 3 Moo. P. C. C. N. S. 295 Credit Co. of 

lielaud. Ex p. Overeud, Gurney (1869)^, 4 Ch. -App. > 
Guest V, Poole & Bournemouth Ry. (1870), L. R. o O. R. 
653 ; Re London, Hamburg, & Continental Exc^ngo 
Bank. Zulueta’s Claim (1870), 5 Ch. App. 444 : Re ^k 
of Hindustan, China, & Japan, Campbell’s Case, Hip- 
pisley’s Case, Alison’s Case (1873), 9 Ch. App. 1 ; Riche v, 
Ashbury Ry. Carriage & Iron Co. (1874), L. R. 9 Exch. 
*224 ; Molbourno Banking Corpu. v. Brougham (1879), 
4 App. Cas. 156 ; Yorkshire Ry. Wagon Co. v. Macluro 
(1881), 30 W. R. 288 ; County of Gloucester Bank v. 
Rudry Merthyr Steam & House Coal Colliery Co., [1895] 
1 Ch. 629: Re Hampshire Land Co., [1896] 2 Ch. 743. 
As to (2) Consd. Re Athenaeum Life Assce. Soc., Ex p. 
Eagle Insce. (1858), 4 K, & J. 649 ; Foimtaine v. Car- 
marthen Ry. (1868), L. R. 5 Eq. 316 ; Re Land Credit Co. 
of Ireland, Exp. Overend. Gurney (1869), 4 Ch, App. 460 ; 
Colonial Bank of Australasia v. Willan (1874), L. R, 5 
r. C. 417 ; Mahony v. East Holyford Mining Co. (1876), 
L. H. 7 H. L. 869 ; Re Briton Medical & General Life 
Assocn. (1889), 5 T. L. R. 602 ; Premier Industrial Bank 
r. Carlton Manufacturing Co. & Crabtree, [1909] 1 K. B. 
106 ; Dcy v. I’ullinger Engineering Co., [1921] 1 K. B. 
77. Reid. Richo t7. Ashbury Ry. Carriage & Iron Co. 
(1874), L. R. 9 Exch. 224 ; Irvine v. Union Bank of 
Australia (1877), 2 App. Cas. 366; Ward v. Royal 
Exchange Shipping Co., Ex p. Harrison (1887), 58 L. T. 
174 ; County of Gloucester Bank v. Rudry Merthyr 
Steam & House Coal Colliery Co., [1895] 1 Ch. 629 ; 
Dufk V, Tower Galvanizing Co.. [1901] 2 K. B, 314. 


4624. Sealing.] — By the deed of 

settlement a joint-stock co., completely registered 
under 1841 Act, the dii'cctors were authorised, 
with the consent of an extraordinary meeting, 
to borrow sums of money as they might think 
expedient. By sect. 20 of the deed of settlement 
a common seal was to be provided, wliich was not 
to be affixed to any document except by the order 
of tliree directors, signed by them, etc. Sect. 27 
provided that the directors might elTect insurances 
on lives Sc survivorships, & sell out & purchase 
reversions Sc annuities, Sc grant endowments for 
children Sc generally effect all such other assur- 
ances, whether on life, guai*antee or otherwise, etc., 
as they might think proper. Sect. 28 provided 
that any policy, endowment, grant of annuity 
or other instrument required in any of the trans- 
ac^tions aforesaid should be given under the hands 
of not less than three directors. Sc sealed with the 
common seal, etc. The directors of the co. bor- 
rowed of pltf. the sum of £4,000 on debentures, 
which recited that they were issued “ by virtue of 
the deed of settlement, etc., Sc by the direction 


the indebtedness of the co. to tbe 
lender : — Held : the manager & vice- 
president had no power by delegation 
or otherwise to borrow money for the 
cn., & the afHxing of tbe seal to tbe 
document referred to was an mi- 
authorised act of the manager ; &, 

therefore, the claim of the lender to 
prove as a oredltor of the co. for the 
amoxmt advanced upon the stock 
(iould not be allowed. — Re Farmers’ 
L. & S. Co., Ex p. Home S. & L. Co., 
21 C. L. T. Occ. N. 383.— CAN. 

t. Money ^ised to discharge ex- 

isting debts — Whether lender may recover 
on equitable grounds.] — Northern 
f^ROWN Bank v . Great West Lumber 
Co. (1913), 17 D. L. R. 593 ; 28 W. L. R. 
708.— CAN. 

a. — ^ — .1 — Re Lough 

Neagh Ship Co., Ex x>' Workman, 
[1895] 1 1. R. 633.— IR. 

b. LimU exceeded — Security 

void, as to excess — Though sanctioned 
by shareholders.] — Re Bansha Woollen 
Mills Go., Ltd. (1887), 21 L. R. Ir. 
181.— IR. 


PART III. SECT. 34, SUB-SECT. 2.— 
C. (b) ii. 

c. Duty to inquire — As to com- 
pliance with formalities — Indoor man- 
agement.] — The directors of a co. 
borrowed money from a bank, mort- 
gaged the property of the co. to secure 
a portion of the debt, repaid the debt, 
incurred fresh debts & at last owed the 
bank a balance unsecured of £1,044 
4s. 8d. No extraordinary meeting of 
the shareholders was ever called to 
enable the co. or authorise the directors 
to boiTOw money of the bank or to 
mortgage the co.’s property ; & the 
majority of the shareholders never 
authorised or ratihed any loan by the 
bank : — Held : on the question whether 
the debt was incurred by the directors 
In such a way as to bind the co., where 
the incurring of a debt is not ultra 
vires of the directors under the statute 
or deed of tbe co. but some pre- 
liminaries are omitted, there, inasmuch 
08 the public are only supposed to be 
acquainted with the statute or deed 
& not with the modus operandi It must 
be assumed that all tbe preliminaries 
have been complied with ; & the 


directors here were practically & legally 
the CO., & the money was therefore 
received & the debt incurred by the 
CO. — Re Tyson’s Reef Co. (Winding 
T jp), Ex p. Holmes (1866), 3 W. W. & 
A’B. 162.*— AUS. 

obliged to show 
compliance with formalities.] — The 
ordinance which provides that the 
borrowing powers of a co. shall not 
be exercised except with the sanction 
of a special resolution of the co. pre- 
viously given in general mooting is 
directory only, & it is not obligatory 
on a lender to show that it has been 
observed as against the co., which must 
be taken to have done all that was 
nocoBsary to give themselves the bor- 
rowing power. — N orthern Crown 
Bank v. Great West Lumber Co. 
(1914), 6 W. W. R. 528 ; 28 W. L. R. 
708 ; 17 D. L. R. 693.— UAN. 

.) — A person who 

bond fide takes a security in the 
ordinary course of business from a oo. 
is not bound to inquire into the regu- 
larity of the directors’ proceedings 
loading up to the giving of the security ; 
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& consent of more than two-thirds of the share- 
holders of the CO. present at a meeting convened 
for the purpose.” These debentures were signed 
by two directors, & sealed with the common seal 
of the CO. No meeting granting authority to 
borrow money on debentures was in point of fact 
held ; but there was an entry in the directors* 
agenda book dated two days before the issue of 
the debentures, of a resolution, “ that the co.’s 
seal be affixed to the said debentures for £4,000,” 
& the entry of the resolution was signed by three 
directors ; — Held : the debentures were binding 
upon the co. 

Serrible : it was competent for the co. to intro- 
duce a clause into their deed, providing that an 
instrument which, in fact, accords with the statute 
law as regards signatures, & is sealed with the 
common seal, shall not be valid unless it has the 
additional formality of being signed by three 
directors, &, therefore, the provisions of sect. 28 
of the deed of settlement cannot control the 
express terms of 1844 Act, which provides that 
contracts entered into on behalf of any joint-stock 
co. shall be signed by two directors, <k sealed with 
the common seal of the co. — Aoar v. Athen/EUM 
Life-Assurance Society (Official Manager) 
(1858), 3 C. B. N. S. 725 ; 27 L. J. C. P. 95 *, 30 
I.. T. O. S. 302 ; 4 Jur. N. S. 211 ; 0 W. R. 277 ; 
140 E. R. 927. 

Annotaiimia : — Distd. Athenaeum Life IiiBce. v. Pooloy 

(1858), 28 L. J. Ch. 119. Apld. Princjo of Wales Assco. 

V. JTardJug: (1858), E. B. & E. 183. Consd. -Rc Maprdalona 

Steam Navigation Co. (1860), John. 690 ; Colonial Bank 

of Australasia v. Wlllan (1874), L. 11. 5 P. C. 417. 

4625. '.] — (1) Wliere arts, of assocn. 

of an incorporated co. empower tlio directors to 
make regulations as to the quorum of directors 
necessary to authorise the affixing of the common 
seal, an outside person taking a deed under the 
co.’s seal signed by two directors & the secretary 
is entitled to assume that the regulations, if any, 
made by the directors have been complied with. 
A plea of non est factum cannot be sustained by 
evidence that regulations have been made requiring 
a quorum of three directors. 

(2) The mtgee. of colliery property held under a 
mining lease is entitled to have a receiver & 
manager appointed, as such a security involves the 
right to work the colliery business, & the fact that 
the mtgee. has taken possession does not deprive 
him of such right. 


The ct. has a discretion to appoint a receiver 
& manager on the application of a mtgee. in 
possession. — County of Gloucester Bank v, 
Rudry Merthyr Steam & House Coal Colliery 
Co., [1895] 1 Ch. 029 ; 64 L. J. Ch. 451 ; 72 L. T. 
375 ; 43 W. R. 486 ; 39 Sol. Jo. 331 ; 2 Mans. 
223 ; 12 R. 183, C. A. 

Annoi^diana : — A 8 to (1) Apld. Re Bank of Syria, Owen & 
^hworth’8 Claim, Whitworth’s Claim, [1900] 2 Ch. 272. 
Consd. Premier Industrial Bank v. Carlton Manufacturing 
Co. & Crabtree, [1909] 1 K. B. 106. Reid. Duck v. Tower 
Galvanising Co., [1901] 2 K. B. 314; Ruben r. Great 
Fingall ConsollclahMl, [1904] 1 K. B. 650 ; Re Jlreproof 
Doors, Umney v. Fireproof Doors, [19161 2 Ch. 142 ; 
Dey V. Pullliiger Engineering Co., [19211 1 K. B. 77. 
As to (2) Refd. Poole v. Downes (1897), 76 L. T. 110; 
Stamford, Spalding & Boston Banking Co. v. Keoble 
(1913), 82 L. J. Ch. 388. 


4626. Due appointment of directors.] 

— Duck v. Tower Galvanizing Co., No. 4621, 

ante. 


4627. Deposit of title deeds with 

bank.] — A co. deposited title deeds with a bank, 
” as collateral security for bills under discount.” 
At the time the co. was wound up they were 
indebted to the bank in respect of other biUs than 
those actually discounted for them, & the securities 
realised more than was sufficient to cover the latter 
bills : — Held : (1) the co. could effect a mtge. by 
deposit of deeds without complying with the 
formalities required by their arts, of assocn. upon 
the execution of mtge. deeds ; (2) the bankers 

were not in the position of officers of the co., 
who were bound to see that the required formalities 
were complied with. — Re General Provident 
Assurance Co., Ex p. National Bank (1872), 
L. R. 14 E(l. 507 ; 41 L. J. Ch. 823 ; 27 L. T. 433 ; 
20 W. R. 939. 

Annotations : — As (1) Consd. Re General South American 
Co. (1876), 2 Ch. D. 337. As to (2) Coxxsd. Re (Iregson, 
CbristiBon v. Bolam (1887), 36 Ch. D. 223. Oenerally, 
Mentd. Pile t?. Pile (1875), 23 W. R. 440. 

4628. Borrowing within company’s powers 
— Application of money lent.] — Where money is 
being borrowed by a co. within the limits of its 
powers of borrowing, there is no obligation on the 
lender to inquire for what purposes the borrowing 
is made, or whetlier the money borrowed is to be 
applied for objects within the powers of the 
borrowing co. — Re Payne (David) Co., Ltd., 
Young v . Payne (David) & Co., Ltd., [1904] 
2 Ch. 608 ; 73 L. J. Ch. 849 ; 91 L. T. 777 ; 20 


ho is entitled to assume that every- 
thing has been done regularly. In 
this respect a shareholdei stands on 
the same footing as a stranger. — 
•Taokbon V. Cannon (1903), 10 B. C. R. 
73, — CAN. 

f. .]~Where some 

act such as the granting of an obliga- 
tion In the course of Its business. Is put 
by the constitution of a co. within its 
power & certain formalities of adminis- 
tration are prescribed by the aits, of 
assocn., which for domestic purposes 
regulate the duties of the directors to 
the shareholders, the more failure to 
comply with a formality such os a 
proper appointment or the presence of 
a quorum of directors, will not affect 
a person dealing with the co. from 
outside, & vvdthout knowledge of the 
irregularity. He is presumed to know 
the constitution of the co. but not 
what may or may not have taken 
place within doors that arc closed to 
him. But the cose stands quite other- 
wise when the act is one which was not, 
hy the constitution of the corpn., put 
within its powers except on the ful- 
filment of a condition. In that event, 
the persons dealing with the corpn., 


are bound lo ascertain whether the 
condition has been fulfilled. — P acifiu 
Coast Coal Mines, Ltd. v. Arbvtu- 
NOT, [1917] 3 W. W. R. 762 ; 30 

D. L. R. 564.~CAN. 

.] — If a co. has 

power to borrow, & a bank in loaning 
to it receives letters from the co.’s 
solrs. indicating that all the require- 
mouts as to borrowing have been com- 
plied with & also receives copies of the 
bye-laws & resolutions, properly certi- 
fied, authorising the borrowing, tho 
genuineness whereof it has no reason 
to doubt, the bank is Justified in con- 
cluding that the borrowing powers 
have been properly exorcised. The 
bank bos the right to assume as against 
the co. that all matters of internal 
management have been duly compiled 
with. — Dominion Trust Co. v. Royal 
Bank of Canada, [1921] 1 W. W. R. 
90.-—<3AN. 

k. Regularity of 

resolutionaJ] — Defts., a trading oo., were 
heavily indebted to a trading partrier- 
shlp ; &, upon tho suggestion of the 
partnemhlp, took into their employ- 
ment as managrer M„ who was related 


to a member of tho partnership. Tho 
pltf. CO. took over the business of the 
partnership. The indebtednoss of the 
defts. amounted to $19,378.19. A 
mtge. upon their land was then made 
by defts. to pltfs. to cover liabilities 
for goods purchased, for advances 
made to enable defts. to discharge 
other liabilities, & for future advances. 
The mtge. purported to be duly 
executed under the seal of deft. oo. & 
the hands of it-s president & secretary, 
& was duly registered in the land 
registry office, but was not filed In the 
office of the Provincial Secretary : — 
Held: (1) pltfs. had no knowledge of 
any Irregularity in the execution or 
giving of the mtge., & knowledge was 
not to be attributed to them because 
1^1. had such knowle<lge, for M. did not 
i-epresent pltfs. as their agent & they 
had no control over him, & he was not 
accountable to them in any way ; 
(2) the mtgo. was one which the 
directors had power to give, & the 
liability which it purported to secure 
bchig such as was enforceable by pltls. 
against deft, co., pltfs. were not put 
upon inquiry as to the regularity of the 
resolutions authorising Its execution — • 
it was a case of the indoor managemen 
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Sect, 34* — Borrotoing and securing money : Suh-sect. 

2, C. (b) a. & iU.f (e) & D.; 

T. L. R. 590 ; 48 Sol. Jo. 572 ; 11 Mans. 437, 
0. A. 

Annolaiiona : — Oonsd. Sun Bldg. Soo. v. Western Suburban 

& Harrow Hd. Bldg. Soo., [1920] 2 Ch. 144. Mentd. Uain- 

lord V. Keith & Blackman Co, (1905), 74 L. J. Ch. 531. 

4629. Regularity of proceedings.] — It is 

not incumbent on a person lending money to a 
joint-stock co. to ascertain that all the proceedings 
of the co. & its shareholders, inter se, have been 
strictly regular. — Colonial Bank of Australasia 
V. WiLLAN (1874), L. R. 5 P. O. 417 ; 43 L, J. P. C. 
39 ; 30 L. T. 237 ; 22 W. R. 516, P. C. 

Annotations : — Mentd. R. v. Woodhouse, [1906] 2 K. B. 

601 ; R. V, Bloomsbury I. T. Comr.s., (1915 J 3 K. B. 768 : 

R. V, Nat Bell Liquors, [1922] 2 A. C. 128. 

4630. What constitutes notice — Knowledge of 
husband of debenture-holder.] — (1) The registration 
of a series of debentures under 1908 Act, s. 93 (3), 
protects not only debentures of that series properly 
issued, but also documents purporting to be 
debentures of that series which owing to some 
technical defect can only be upheld as agreements 
for those debentures, & it is not necessary 
to register those agreements separately under 
sub-sect. 2. 

(2) The employment by pltf. of her husband to 
apply Sc pay for debentures for her does not affect 
her with notice of all he knew as director, & the 
question whether one director could form a quorum 
of a board of two is a matter of internal manage- 
ment of the co,, Sc does not affect a debenture- 
holder seeking to enforce her security. — Re Fire- 
proof Doors, Ltd., Umney v. Fireproof Doors, 
Ltd., [1916] 2 Ch. 142 ; 85 L. J. Ch. 444 ; 114 
L. T. 994 ; 60 Sol. Jo. 513. 

Loan by another company — Officer common 

to borrowing & lending companies.] — See Nos. 
4268-4269, 4271, ante. 

Knowledge of director acquired in 

private capacity.] — See No. 4256, ante. 

See, generally J Sect, 31, sub-sect. 6, a^ite. 


iii. Debentures issued with Lender's Name Blank, 

4631. Name inserted after sealing of deben- 
ture.] — A debenture or document was issued under 
the seal of the co. in the following form, with 
the exception only that there was a blank for the 
name of the party to whom it was to be payable, 
Sc which was subsequently filled up by E. thus — 
“ H. J. Enthoven, esq. or order,” Sc indorsed away : 
** The Governor & Company of C. promise to pay 
to H. J. Enthoven, esq. or order, at, etc., the sum 
of £500 value received, Sc further to pay to the 
holder of the warrants annexed, on presentment 
thereof as they shall fall due, interest on the said 
sum of £500 at 5 per cent.” The form of the 
warrants annexed was as follows, Sc as they became 


due were usually cut off Sc presented at the oo.’s 
office for payment : The Governor Sc Company 
of Miners in England warrant for £12 10a. for haft 
a year’s interest on debenture No. 5,252, due 
Jan, 15, 1849 — ^W, Inglis, Secretary : ” — Held : 
the debenture was void by reason of the name of 
the payee being inserted after the sealing thereof, — 
Enthoven v. Hoyle (1852), 13 C. B. 373 ; 21 
L. J. O. P. 100 ; 18 L. T. O. S. 317 ; 16 Jur. 272 ; 
138 E. R. 1243, Ex. Ch. 

Annotation : — Reid. Re Queensland Land & Coal Co., Davis 
V. Martin, [1894] 3 Ch. 181. 

4632. -.] — In pursuance of an agreement 
adopted by resolutions signed by the chairman, 
a co. handed debentures to a bank as security 
for a loan. The debentures were in blank as far 
as regarded the name of the obligee ; — Held : 
the debentures were void at law ; but as the 
directors’ minutes could be read in connection 
with the debentures Sc the trust deed for securing 
them, there was a sufficient memorandum of a 
contract under which the bank was entitled in 
equity to be treated as if the name of the bank 
had been inserted in the debentures prior to their 
execution by the co. — Re Queensland Land Sc 
Coal Co., Davis v. Martin, [1894] 3 Ch. 181 ; 
63 L. J. Ch. 810 ; 71 L. T. 115 ; 42 W. R. 600 ; 
10 T. L. R. 550 ; 38 Sol. .To. 579 ; 1 Mans. 355 ; 
8 R. 476. 

Annotation : — Folld. Pcggo v. Neath Sc District Tram. Co., 
[1898] 1 Ch. 183. 

4633. Deposit of blank debentures to secure 
bank loan — Whether amounting to issue.] — A co. 

had power to issue a series of mtge. debentures 
of £100 each. Each debenture was to be under 
seal in a certain form, Sc was to be issued to a 
holder specified therein & registered. The co. 
had no power to reissue debentures : — Held : 
the deposit of an unregistered £100 debenture, 
sealed in blank without name or date, to secure 
a temporary loan, was an issue of that debenture, 
so that it could not be reissued after repayment 
of the loan. — Re Perth Electric Tramways, 
Ltd., Lyons v, Tramw^ays Syndicate, Ltd. Sc 
Perth Electric Tramways, Ittd., [1906] 2 Ch. 
216 ; 75 L. J. Ch. 534 ; 94 L. T. 815 ; 54 W. R. 
535 ; 22 T. L. R. 533 ; 13 Mans. 195. 

Annotation : — Reid. Dey v. Biibhor & Mercantile Corim,, 
[1923] 2 Ch. 528. 

(c) Position of Assignee, 

See, generally, Choses in Action, Vol. VIII., 
pp. 479 et seq. 

4634. Holder for value without notice.] — L. Sc 

P. defts., having raised money under statutory 
owers by debentures, issued certain of those 
ebentures to one of their own body in payment 
for goods supplied by him, such a transaction 
being illegal under the statute by which defts. 
were constituted a corporate body : — Held : in an 


of iha CO. which those dealing with 
the 00 . were entitled to presume 
was regularly conducted. — R icthabdson 
(James) & Sons, Ltd. v. McCarthy & 
Sons Co., Ltd. (1021), 49 O. L. R. 00 ; 
69 D. L. K. 613 ; 19 O. W. N. 439.-— 
CAN. 

PART III. SECT, 84, SUB-SECT. 2.— 

C. (0). 

1. Holder for value without notice 
•^From director in whose hands bonds 
were left — Misappropriation — Company 
neoligerU .'\ — A railway co. issued bonds 
under the usual deed of trust. The 
N. T. C., a body corporate, was the 


original trustee, but after having 
executed the deed, resigned. Another 
trustee was appointed who signed & 
issued a nuniT)er of the bonds a few 
days before the co, passed into the 
hands of a receiver. The bonds on 
their face recited that they should not 
be “ obligatory until cc' tilled by 
N, T. C., trustee.'* D.. the now 
trustee, signed the bonds in the name 
of the ori^nal trustee, adding thereto 
** succeeded by D.” The bonds were 
also signed by the president Sc secretary 
of the CO. A certain number of the 
bonds were handed to H., the president 
of the co., by the trustee I)„ after he 


had signed them. H. borrowed money 
for his own use from H.. & gave some 
of the bonds os collatorol security, also 
depositing sixteen of them with H. 
for safe keeping. R. used all the bonds 
as collateral for a loan subsequently 
obtained by him for his own use. 
The holders of these bonds for value 
Sc without notice made claim : — Held : 
they were entitled to j’eoover against 
the CO. on the ground that the oo. had 
by their negligence in allowing H. to 
have the bonds under his control 
made it possible for the bonds to And 
their way into the hands of bond fide 
purchasers. — Railways Sc Canals 
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action by the exons, of an innocent holder for value 
of such securities, the same having been transferred 
to him from the original mtgee. in the manner 
provided by the statute, defts. were es^pped from 
setting up as a defence the original illegality of the 
transaction. — ^W ebb v, Herne Bay Oomrs. (1870), 

L. B. 6 Q. B. 642 ; 39 L. J. Q. B. 221 ; 22 L. T. 
746 ; 84 J. P. 629 ; 19 W. B. 241. 

Annotaiions : — Enid. Be Hercules Insce., Brunton’s Claim 
(1874), L. R. 10 Eq. 302. Apld. Re Romford Canal Co., 
Pooock's Claim, Trlckett’s Claim, Carew’s Oalm (1883). 

24 Ch. D. 85. Consd. Re Jubilee Cotton Mills, [1022] 1 
Ch. 100. Mentd. R. v. Chamwood Forest Ry. (1884), 

1 T. L. R. 161 : Smith v. Chorley District Council (1897), 

66 L. J. Q. B. 427. 

4635. What constitutes notice.] — Davies 
V, Bolton (B.) & Co., No. 4620, ante. 

4636. '.] — (1) A co.’a arts, of assocn. provided 
that its afTairs should be conducted by a council 
of administration ; that the number of members 
of the council should not be less than three ; that 
the continuing council might act notwithstanding 
any vacancy ; & that the council might determine 
the quorum necessary for the transaction of 
business. The members of the council became 
reduced to two, & those two members acting in 
the name of the co. gave securities for debts of 
the CO. to persons who had no knowledge of the 
irregularity. It was not proved that any resolu- 
tion fixing a quorum liad been passed by the 
council : — Held : the securities so given were 
binding on the co. 

(2) One of the securities was transferred by the 
creditor to whom it was given to one of the two 
members of the council, who had himself paid 
off the secured debt : — Held : the security was 
valid in the hands of the transferee. — lie Bank op 
Syria, Owen &; Ashworth’s Claim, Whit- 
worth’s Claim, [1901] 1 Ch. 115; 70 1.. J. Ch. 

82 ; 83 L. T. 647 ; 49 W. B. 100 ; 17 T. L. B. 

84 ; 46 Sol. .To. 77 ; 8 Mans. 105, C. A. 

See, also, No. 4844, post, 

D, Effect of Charge. 

Whether uncalled capital included .] — See Sub- 
sect. 8, A. (6) ii., post. 


Sub -SECT, 3. — Debentures and Debenture- 

Stock. 

A. Nature, Contents, and Construction of 
Instruments of Security. 

(a) Nature of Debentures. 

4637. General rule,] — An agreement between 
a co. of the one part & a lender of the other part, 
whereby the co. agreed to pay the lender the sum 
of £600 with interest, & charged certain heredita- 
ments with the repayment of the said sum of £600 
& interest, & further agreed with the lender that 
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they would at any time during the oonUnuonce 
of the security at the request of the lender execute 
a legal mtge., & further agreed to issue debentures 
of the CO. to the extent of £600 secured over 
all the capital stock, goods, chattels, & effects of 
the CO., including uncalled capital, both present & 
future : — Held : to be in etXect a debenture. 

Any document which either creates a debt or 
acknowledges it, is a “ debenture.” 

A debenture means a document wliich either 
creates a debt or acknowledges it, & any document 
which fulfils either of these conditions is a 
“ debenture.” I cannot find any precise legal 
definition of the term, it is not either in law or 
commerce a strictly teclinical term, or what 
is called a term of ait-. It must be “ issued,” but 
“ issued ” is not a technical term, it is a mercantile 
term well understood ; ” issue ” here means the 
delivery over by the co. to the person who has the 
charge ; as to what ‘‘ company ” means I have 
already said it must be by ” an incorporated 
company,” & it must be secured on ‘‘ the goods, 
chattels &> effects ” of the co. (Ohitty, J.). — 
Levy v. Abercorris Slate &> Slab Co. (1887), 
37 Ch. D. 260 ; 57 L. J. Ch. 202 ; 58 L. T. 218 ; 
36 W. B. 411 ; 4 T. L. B. 34. 

Anjiotations : — Consd. Re Perth Electric Tramways, Lyons 
V. Tramways Syndicate & Perth Electric Tramways, 
[1906] 2 Ch. 216. Refd. Re Queensland Land &, Coal Co., 
Davis V. Martin, [1894] 3 Ch. 181 ; Richards v. Kidder- 
minster Overseers, Richards v. Kidderminster Corpn., 
[1896] 2 Ch. 2i2 ; City of London Brewery Co. v, I. R. 
Comrs., [1899J 1 Q. B. 121 ; Clark v. Balm, Hill, [1908] 

1 K. B. 667 ; Dey v. Rubber & Mercantile Corpn., [1923] 

2 Oh. 628. Mentd. Re Standard Manufacturing Co., 
[1891] 1 Ch. 627 ; lie Coal Co-op. Soc., O. N. Ry. v. Coal 
Co-op. Soc. (1895), 2 Mans. 621 ; G, N. Ry. v. Coal Co-op. 
Soc., [1896] 1 Ch. 187. 

Whether bills of sale.] — See Bills op Sale, 
Vol. VII., pp. 28 ei seq. 

Whether bond or mortgage— Construction of 
instrument .] — See No. 4813, post. 

Whether choses in action — Within Bankruptcy 
Act, 1869 (c. 71), s. 15 (5)J — See Bankruptcy & 
Insolvency, Vol. V., p. 749, No. 6466. 

See, now, Bankruptcy Act, 1914 (c. 59), ss. 38 
(c), 107. 

Whether land — Within Mortmain & Charitable 
Uses Act .] — See Charities, Vol. VIII., pp. 272, 
273, Nos. 384^391. 

Whether interest in land .] — See No. 4826, post, 
& compare 1908 Act, s. 93 (iv). 

Whether negotiable instruments .] — See Bills 
OP Exchange, Promissory Notes & Negotiable 
Instruments, Vol. VI., pp. 448 et seq. 

Whether “shares’' — In bequest in will.] — 
See Wills. 

4638. Whether subject of charging order — 
Judgments Act, 1838 (c. 110), s. 14 — Ord. 46, r. 21.] 

— Debentures of a co. are not “ stock or shares ” of 
or in a co. within the meaning of the above rule or 
sect., therefore they cannot be made the subject 
of a charging order under the provisions of that 
rule & sect. — S ellar v. Bright (Charles) & 
Co., Ltd., [1904] 2 K. B. 446 ; 73 L. J. K. B. 643 ; 


Minister v. Quebeo Sottthern Ry. 
Oo. & South Shore Ry. <3o., Piluno’s 
Claim (1908), 12 Exeb. C. R. 152. — 

CAN. 

m. Takes free from cQuities ,} — 

Re Winding up Act & Summerside 
Elkctrio Co. (1908), 5 E. L. R. 129. — 

CAN. 

PART III. SECT. 84, SUB-SECT. 8.— 

A. (a). 

n, WhetJieir aub^morigage is dehen- 
<iir«.)--WhateYer may be the full 
definition of “ a debenture ” the term 


includes at least that It Is a written 
instrument, containing an undertaking 
for the payment of a sum of money 
at a time fixed by, or ascertainable 
from the terms of, the instrument 
itself, with interest, if in tercet is 
payable, fixed or ascertainable in like 
manner. A. co. borrowed money on 
the security of a sub -mtge. of a number 
of mtgee, held by it ; 8c this sub -mtge., 
contained a covenant by the oo. for the 
repayment of the amount borrows, 
& further advances, on a specified date, 
& for the payment of interest at a 


specified ratA) 8c on specified dates : — 
Held : the sub-mtge. was substantially 
a debenture. & the borrowing, therefore, 
was authorised by Art. 29 ; & as part- 
of the money advanced by the bank to 
the CO. had been advanced lor the 
purpose of paying off the sub-mtge., 
& had boon so applied, the bank was 
entitled to be subrogated to that 
extent to the rights of the sub-mtgee. — 
Union Bank of Austrat.ia, Ltd. v. 
South Canterbury Building & 
Investment Co., Ltd, (1894), 13 

N. Z. L. R. 489.— N.Z. 
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34 . — Borrowing and securing money : Svb-sect. 

g t \ r% /nv* « 

91 L. T. 9 ; 62 W. R. 663 ; 20 T. L. R. 686 ; 48 
Sol. Jo. 671, C. A. 

Covering deed to secure debentures .] — See 

No. 6025, 'post. 


(6) Constrnciion of Instruments of Security, 

1 . In General, 

4639. General words — Whether company’s books 
included.] — The books of a co. cannot be said to 
be comprised in the general words of a mtge. of 
the co.’s eifects, &; a mtgee. in possession cannot, 
as against the liquidator of the co., retain the books 
on the ground that they are mortgaged. — Re 
Clyne Tin Piate Co., Ltd. (1882), 47 L. T. 439. 

4640. “ Undertaking ” — “ & all real & personal 
estate of company ” — Whether subsequently 
acquired personal estate Included.] — A debenture 
purporting to be an assignment of the undertaking, 
& all the real & personal estate of the co., to secure 
the repayment of a sum of money at a future date : 
— Held : to create a valid charge on all personal 
estate of the co. existing at the date of the 
debenture, but not on subsequent! y-acquired 
personal estate. — Re New Clydacit Sheet 
Bar Iron Co. (1868), L. R. 6 Eq. 514. 

4641. & all sums of money arising there- 
from ” — Whether future property Included.] — A 

steamship co., having power to issue mtges,, 
bonds, or debentures, issued mtge. debentures, 
charging the “ undertaking, & aU sums of money 
arising therefrom,” with the repayment at a 
specified time of the money borrowed, with interest 
in the meantime. Before the debentures became 
due the co. was wound up, & the ships other 
property of the co. were sold: — Held: the 
debenture-holders acquired a charge upon all the 
property of the co., past & future, by the term 
” undertaking ” ; & they were entitled to be paid 
out of the property of the co. in priority to the 
general creditors. Semble : even if the co. had 
not stopped, the debenture-holders might have 
filed a bill to realise their security. — Re Panama, 
New Zealand, & Austraijan Royal Mail Co. 
(1870), 5 Ch. App. 318 ; 39 L. J. Ch. 482 ; 22 L. T. 
424 ; 18 W. R. 441, L. J. 

Annotations : — Consd. Re Florence Land & Public Works 
Co., Rx p. Moor (1878), 10 Cb. D. 630. Apld. Hodson v. 
Tea Co. (1880), 14 Ch. D. 859 : Re Mersey Wood Working 
Co. (1885), 1 T. L. R. 566. Consd. Wheatley v. Sllkstone 
& Haigh Moor Coal Co. (1885), 29 Cli. D. 715, Distd. Re 
Borax Co., Foster v. Borax Co. (1900), 83 L. T. 638 
Consd. Evans v. Rival Granite Quarries, [1910] 2 K. B 
979 : Re Cope, Marshall r. Cope, [1914] 1 Ch. 800. Refd 
He General South American O). (1876), 2 Ch. D. 337 . 
Re Clarke, (3oombo v. Carter (1887), 35 Ch. D. 109; 
Wallace v. Universal Automatic Machines Co., [1894] 
2 Ch. 547. 

4642. & property present & future — Sums 
recovered in misfeasance proceedings.] — Money 
recovered in winding up (a) in proceedings under 
1890 (Winding up) Act, s. 10, & (b) by calls on 
contributories, belongs to the holders of debentures 
charging all the imdertaking & property of the co., 
present & future, including its uncalled capital 
for the time being, & is not, where the total 
assets are not sufficient to pay the debenture- 
holders in full, subject to costs directed by the 


winding-up order to be paid out of the assets of 

the CO. 

But, Semble : the costs incurred by the liquidator 
in proceedings under the above sect, must be paid 
out of the money recovered in those proceedings. — 
Re Anglo -Austrian Printing & Publishing 
Union, Brabournb v, Anglo-Austrian Printing 
& Publishing Union, [1895] 2 Ch. 891 ; 66 

L. J. Ch. 38 ; 72 L. T. 442 ; 44 W. R. 186 ; 12 
T. L. R. 39 ; 40 Sol. Jo. 68 ; 2 Mans. 614. 

4643. Including uncalled capital — 

Calls on contributories.] — Re Anglo-Austrian 
Printing & Publishing Union, Brabournb v, 
Anglo-Austrian Printing & Publishing Union, 
No. 4642, ante, 

4644. Stock-in-trade plant & machinery.] 

— Marshall v, Rogers & Co. (1898), 14 T. L. R. 
217. 

.] — SeCy also. No. 46.50, post, 

4645. Bond headed obligation ” — Whether 
merely bond — Or mortgage.] — Norton v, 
Florence Land & Public Works Co., No. 4813, 
post, 

4646. Or charge .] — Be Florence 

Land & Public Works Co., Ex p. Moor, No. 4692, 
post. 

4647. Effects in & upon the premises — Whether 
stock-in-trade & book debts included.] — The 

debentures issued by a manufacturing co. provided 
that the co. should not thereby be prevented from 
dealing with their property for the purposes of 
the co. By the debenture-deed the business 
premises of the co., & the plant, machinery, &; 
effects in upon the premises, or used in connection 
therewith, were assigned upon trust to permit 
the co. to hold & enjoy the premises, & carry on 
their business therein & therewith until default, & 
after default to sell, etc., with a power to the 
trustees to sell the same & the goodwill as a going 
concern. The deed also contained a covenant 
by the co. that all lands, etc., & all machinery & 
effects which they should thereafter acquire should 
be included in the security, with a proviso that the 
CO. should not be precluded, on purchasing any 
lands, from mortgaging them to raise or secure 
the purchase-money ; & a further covenant that 
the sum to be secured by the debentures should 
be a first charge upon the property assigned, 
subject to any mtge. under the proviso. The 
CO. having gone into liquidation ; — Held : (1) the 
assignment included all the stock-in-trade upon 
the premises of the co. at the time of default, 
but not the book debts owing to the co. ; (2) the 
power to carry on business did not operate to give 
to ordinary creditors a claim for goods supplied, 
chargeable in priority to the debenture-holders 
against the property comprised in the deed. — 
Be Anglo-American Leather Cloth Co., Ltd. 
(1880), 43 L. T. 43, C. A. 

4648. “ Property ” — Whether goodwill In- 
cluded.] — Debentures issued by a hotel co. 
charged all the co.’s “ lands, buildings, property, 
stock-in-trade, furniture, chattels, & effects what- 
soever, both present & future ” : — Held : the 
word ” property ” was sufficient to include the 
goodwill or business of the co., & therefore, in 
a debenture-holder’s action, the ct. had juris- 
diction to appoint a manager . — Re Leas Hotel 


PART III. SECT. 84, SUB-SECT. 3.— 
A. (b) i. 

o. “ Undertaking ** — dt all real efr 
personal estate of company — Whether 


book debts included ,^ — National Trust 
Co. V. Trusts & Guarantee Co. 
(1912), 21 O, W. R. 933 ; 3 O. W. N. 
1093 ; 26 O. L. R. 279 . 5 D. L. H. 
459.— CAN. 


P. dt property present d: 

future — Whether afternicQuired property 
included .^ — The debenture of a oo. 
charged the undertaking, stook-in- 
trade, etc., present & future of co. 
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Co., Salter v. Leas Hotel Co., [1902] 1 Ch. 332 ; 
71 L. J. Ch. 294 ; 86 L. T. 182 ; 50 W. R. 409 ; 
18 T. L. R. 236 ; 46 Sol. Jo. 230 ; 9 Mans. 168. 

4649. Whether future property included — Pro- 
perty of which the company should become 
possessed — During continuance of security.] — Re 

General South American Co., No. 4927, post, 

4650. Undertaking.] — ^Wherc debentures 

purported to charge the undertaking ” of a co. : — 
Held : the debentures were a charge uiion that 
which was the property of the co. when the 
debenture-holders realised their securities, including 
property acquired by the co. after the issue of 
the debentures . — Re Mersey Wood Workino Co. 
(1885), 1 T. L. R. 566. 

.] — See, also. Nos. 4610, 4641, ante ; Nos. 

4661, 4665, post, 

4651 . Effect of Judicature Act, 1873 (c. 66), 

s. 10.] — Re Florence Land & Public Works 
C o., Ex p. Moor, No. 4692, j)ost. 

4652. Supplemental debenture — By way of 
fiuther security — Property comprised in.] — Ross 
V, Army & Navy Hotel, Ltd., No. 4779. post. 

Right to property included — As between liqui- 
dator & receiver in debenture-holder’s action.] — 
See No. 5029, post. 

Whether intended as fixed or floating charge.] — 

See Sub-sect . 3, (\ (^/), jiost, 

ii. Whether Charge extends to V nealled Ca}>iial, 

4653. “Undertaking.”] — A co. granted de- 
bentures, whereby th(‘y charged “ all the lands, 
tenements ik< estat<‘s of the co. <S: all their under- 
taking ” ; — Held : the unpaid calls A tlie capital 
not called up were not chai'ged by siurh 
debentuiM^s. — King i\ Maksmall (1864), 33 Beav. 
565 ; 4 New Re]). 258 ; 31 L. J. ('h. 1 (J3 ; 10 1.. T. 
557 ; 10 Jur. N. S. 921 ; 12 W. R. 971 ; 55 E. R. 
488. 

Aiuwtation : — Consd. Be Mat iiio Maiiwums Co. (18<>7), 

L. ll. 4 Eq. 601. 

4654. “ & property & receipts & revenues.”] 

— The directors of a co. registered under 1862 
Act, being ernx^owered by their arts, to borrow 
on debenture-bonds any sum “ necessary ” for 
the business of the co., in Hec., 1865, issued 20 
debentures of £100 each, all in the same form, by 
wliich they pledged “ the i^roperty belonging to 
us for the time being during tht? subsistence of 
the debenture, with all the buildings <fe stock 
on, & connected with, our said property, A all 
the recipts & revenues to arise therefrom ; ” 
& declared that the entire debenture-loan & int erest 
should be a first charge on “ our undertaking 
& property, & receipts ^ revenues aforesaid.” 
The business of the co. was to buy & sell land, 
to build, buy, «S5 sell houses, to furnish houses 
for hotels, to carry on the business of hotel 
keepers. A winding-up order having been made, 
the liquidator proceeded to sell certain freehold 
& leasehold estate belonging to the co. ; but the 
purchaser refused to complete unless the debenture- 
holders were satisfied. The debenture -holders 
thereupon took out a summons in Chambers : — 
Held : (i) the effect of the debentures was to give 
the holders a charge, in prioi’ity to other creditors, 
upon the land & gther property of the company ; 
(2) upon the construction of the debentures, 


they did not include the capital of the co., & the 
issuing of them did not necessarily paralyse the 
business of the co., & was not, on that account, 
a transaction ultra vires, or a breach of trust. — 
Re Marine Mansions Co. (1867), L. R. 4 Eq. 
601 ; 37 L. J. Ch. 113 ; 17 L. T. 50 

Annotations : — As to (1 ) Reid. lie Florence Land & Public 
Works, Ex p. Moor (1878), 10 Ch. D. 530. As to (2) 
Reid. He New Clydac;h Sheet & Bar Iron Co. (1868), 
L. R. 6 Eq. 514 ; Be General South American Co. (1876), 
2 Ch. D. 337, OcneraUy, Reid. Re Panama, New Zealand 
& Australian Royal Mail Co. (1869), 39 L. J. Ch. 162, 
Mentd. Re Oriental Hotels Co., Perry v. Oriental Hotels 
Co, (1871), L. R. 12 Eq. 126 ; Re Stockton Iron Furnace 
Co. (1879), 10 Ch. D. 335 ; B,e Standard Manufacturing 
(^o. (1891), 60 L. J. Ch. 292 ; Re StalTordehii*o Gas & C’oko 
Co., [18931 3 (n». 523; G. N. Ry. v. Coal Co-op. Soc., 
[1896J 1 Ch. 187. 

4655. & assets.]— Bower v . Foreign &; 

Colonial Gas Co., [1877] W. N. 222. 

4656. Property — & effects.] — The directors of a 
CO. having power to raise money for the purposes 
of the CO. in such manner as they should deem 
best, issued debentures charging all the lands, 
property, A elTeids of the co., of whatever nature 
or kind wliich the co. sliould then hold or be 
possessed of : — Held : the debenture-holders were 
entitled to be paid in priority to other creditors 
of i-he co. out of any money raised by calls, either 
mad(^ or to be made, for iiayment of the debts 
of the CO,-- Re Colonial A Generai. Gas Co., 
IjTD., Llshman’s Claim (1870), 23 L. T. 759 ; 19 
W. R. 314. 

Annotation : — ^Overd. Bank of Souf h Australia r. Abrahams 
(1875), L. IL 6 P. C. 265. 

4657. .J — Bank op South Australia v* 

Abrahams, No. 4590, aiite. 

4658. .] — A debenture charging a co.’s 

“ property,” does not prinid facie include uncalled 
capital, but it may do so if the debenture is issued 
in pursuance of arts, of assocn. treating uncalled 
capital as forming part of the property chargeable. 
— Holme v, Drachenfels Banket Gold Mining 
Syndicate (1895), 2 Mans. 146 ; suh no^n. Hulme 
V, Drachenfels Banket Gold Mining Syndi- 
cate, 13 R. 345. 

4659. A limited co. having under its 

arts, of assotm. flower to borrow money upon de- 
bentures charging its ” property,” both present A 
future, including its uncalled capital, issued de- 
bentures charging its undertaking “A all the 
I>roperty to which it now is, or shall at any time 
hereafter become entitled.” The co. afterwards 
went into liquidation : — Hdd : the expression 
“ property ” in the debentures did not include 
the capital of the co. uncalled up at the conunence- 
ment of tlui liquidation . — Re Russian Sfratts 
Patent, Ltd., .Johnson v, Ricssian Spratts 
Patent, Ltd., [1898] 2 (3i. 149 ; 67 \j, J. Ch. 381 ; 
78 L. T. 480 ; 46 W. R. 514 ; 42 Sol. Jo. 508, C, A. 

AniMtation : — Mentd. Alexander r. Automatic Ttslcpiioiic 
Co., [1899] 2 Ch. 302. 

4660. ,]—Re Handyside (Andrew) A Co., 

Ltd. (1911), 131 L. T. Jo. 125. 

4661. .) — A co., having powei* by its memo- 
randum A arts, to borrow on the security of any 
of its lU'operty both present A future, including 
its uncalled capital, issued debentures charging 
the undei-taking A all its “ property whatsoever A 
wheresoever both present A future ” with payment 
of the sums advanced. The co. subsequently 


Held : it charged after-acquired stock - 
in -trade A other property of co. iu 
priority of its general croditors. — 
Re Hudlin Drai'ERY Co., Ex 


Cox (1884), 13 L. R. Ir. 174.— -IR. 

q, Majf include “ land,*^] — 

The word “ undertaking " may, under 
certain circuuistancc.s, bo bold to 


include the " land ’* upon which a 
railway is made . — Re Baonalstown A 
Wexixird Ry. Co., Exp, Smith (1807), 
1 I. R. Eq. 275. — IR. 


J. — VOL. X. 


D 



746 Companies. 


Sect. 34 , — Borrowing and securing money : Suh-'seci. 

went into liquidation ; — Held : tlie addition of the 
word “ future ” did not extend the meaning of the 
temi “ property ’’ as defVned by British Provident 
Life <£; Fire Assurance Society, Ex p. Stanley, No. 
4587, ante, & the debentures were a charge only 
on the property of the co. as it existed at the com- 
mencement of the liquidation, & did not include 
the then uncalled capital . — Be Streatham & 
General Estates Co., [1897] 1 Oh. 15 ; 6(5 

L. .T. Oh. 57 ; 75 L. T. 574 ; 45 W. R. 105 ; 13 
T. L. R. 59 ; 41 Sol. Jo. 80. 

Annotation : — Apprvd. JRc lluH-sian Spratts Johnson 

V, lUiesian .Sjjrutts [18981 2 Cli. J49. 

4662. Assets & revenues.] — A co. ex- 

pressly emiiowered by its arts, to mortgage “ the 
property A rights of the co., both present & future 
or either, including the uncalled capital,” issued 
debentiues purporting to charge ” all & singular 
the pxTipeiiy, assets, A revenues of the co.” : — 
Held : the imcalled capital was comprised in the 
debenture under the term ” assets,” if not under 
the term ” property.”— P age v. International 
Agency A Industrial Trust, Ltd. (1893), 02 
r.. J. Oh. CIO ; 08 L. T. 435 ; 3 R. 596. 

Annotation :■ — Refd. He Stn'uthuiii & General Estates Co., 
[1897] 1 Ch. 15. 

4663. Assets.] — Page v. International Agency 
ife INDUSTOIAL Trust, Ltd., No. 4002, ante. 

,] — lie Handyside (Andrew) k Oo., 
Ltd., No. 4600, ante. 

4665. “Real & personal estate.”] — A co. 

formed for the purchase k management of land, 
k which was empowered by arts, to borrow money 
for the purposes of the co. provided that the 
amount borrowed should not at any time exceed 
the amount of the unpaid subsciibed capital, had 
issued debentures whereby they bound ” tliem- 
selves k their successors k their real k personal 
estate ” for pa^Tiient of the sums advanced, with 
a iiroviso that the holders of the debentures should 
be entitled to be paid the principal k interest 
secured to them respectively pari passu. The 
CO. was in liquidation, a provisional liquidator 
having been appointed on the i)etition of the co., 
k a resolution ha\dng been subsequently passed 
for a voluntary winding up, which was continued 
under supervision. On a claim by debenture- 
liolders to be entitled to a primary charge on the 
co.’s propeHy, including the uncalled capital : — 
Held: (1) the debentures were a charge on the 
real k personal estate of the co. as it existed at the 
commencimient of the winding up, but not in- 
eJuding the then uncalled capital ; (2 ) the debenture- 
holders, so far as they might be unable to obtain 
payment in full out of the property comprised in 
their charge, were at/ liberty to prove with the 
other creditors against the general assets . — lie 
Colonial Trusts Corpn., Exp. Bradshaw (1879), 
15 Ch. D. 405. 

Annoiatimis : — Afi to (1) Eztd. He Stroathani & General 
Estates Co., [1897] 1 Ch. 15. Refd. Wheatley r. Silkstone 
& Haigh Moor Coal Co. (1885), 29 Ch. 1). 715 ; He Pyle 
Works (1890), 44 Ch. D. 534 ; Driver v. Broad (1893), 63 
L. J. Q. B. 12 ; Government Stock Investment & Other 
SecuritiCB Co. v. Manila Ky., [1895] 2 Oh. 551 ; Re Hnh- 
bard, Hubbard v. Hubbard (1898), 68 L. J. Ch. 64 ; 
Cox Moore v. Peruvian Corpn., [1908] 1 Ch. 604 ; Evans 
V. Rival Granite QuaiTies, [1910] 2 K. B. 979 ; lie Cope, 
Marshall v. Cope, [1914] 1 Ch. 800. Oenerally, Mentd. Re 
Emperor Life Aescc. Soc., Ex ». Halliday (1885), 55 
I . f- Ch. 3 ; Re Horne & Hellard (1885), 29 Ch. D. 736 ; 
Re Dry Docks Corpn. of Loudon, Ex p. St. Ann e, Llme- 
JiouBC Overseers (1888), 1 Meg. 86. 

4666. Effect of condition that company may 


receive calls.] — A co. borrowed from its bankers 
on the security of two debentures charging its 
uncalled capital. The principal money was re- 
payable at the expiration of five years or on the 
CO. being wound up. The debentures contained 
iliis condition ; “ The co. shall bo at liberty from 
time to time to make & receive payment of any 
calls”; — Held: the debentures constituted a 
valid charge as against the co. on the uncalled 
capital from the time they were issued to the 
bank, k the condition did not affect the bank’s 
right against the co. to have any money that 
might be called up appropriated to the bank’s 
debt, k creditors who had obtained judgments 
against the co. subsequently tD the issue of the 
debentures but before the principal money became 
repayable were not secured creditors ranking in 
priority to the bank on calls made by the co. — Re 
Queensland I^ercantile k Agency Co., Ltd., 
Ex p. Union Bank op Australia, Ex2j. Austral- 
asian Investment Co., [1891] 1 Ch. 530 ; 00 
L. J. Ch. 579 ; 04 1.. T. 555 ; 39 W. R. 447 ; 
7 T. L. R. 10 ; 2 Meg. 394. 

Compare cases in Sub-sect. 1, D. (6), ante. 


iii. Whether Charge extends to Unjjaid Calls. 

4667. Undertaking.] — Kinc; v. Marsh A iiL, No. 
4053, ante. 

Comjiarc No. 4000, a)ite. 


B. Debentures secured by Trust Deed, 

(a) Nature and Construction of Trust Deeds, 

4668. Nature of trust deed — Debenture never 
issued — Whether deed “ completed mortgage ” — 
Solicitor’s costs.] — A trust or covering deed was 
executed by a limited co. to trustees in the usual 
form for securing debentures intended to be issued 
to a certain amount ; but the debentures were 
never issued, k the deed therefore became in- 
operative ; — Held : the covering deed so executed 
was not a completed mtge. within r. 2 [a) k Part 1. 
of sched. 1 to the General Order under the Soli- 
citors’ Remuneration Act, 1881 (c. 41), k therefore 
the solr. to the trustees was not entitled to charge 
a scale fee for ” x) reparing k comxdeting mtge.” 
under that rule. 

Qu. : whether, if the deed had become operative 
by the issue of the debentures, it would have been 
a ” mtge.” within the rule, k whether a mtge. for 
future advances is a completed mtge. within the 
mle. — Re Bircham, [1895] 2 Ch. 780 ; 04 L. J. Ch. 
768 ; 73 L. T. 129 ; 43 W. R. 673 ; 11 T. L. R. 
547 ; 39 Hoi. Jo. 093 ; 12 R. 443, C. A. 

Whether registration necessary under Bills 

of Sale Acts.] — See Bills of Hale, Vol. VII., 
pp. 30, 31, Nos. 150, 152-154. 

4669. Construction of trust deed — Right to com- 
pensation payable under Licensing Act, 1904 (c. 23) 
— Right to interest arising from investment.] — 

Wliere a co. has specifically mortgaged leaseholds 
to trustees t-o secure debenture-stock, the trustees 
will be entitled to receive the compensation money 
awarded to the co. under the above Act in respect 
of the refusal of the licensing authority to renew 
the licence of a leasehold beerhouse included in the 
security ; but the mtgors., being in possession, 
will be entitled to the interest received in respect 
of the investment of such compensation money 
until the security becomes enforceable. — Law 
Guarantee & Trust Society, Ltd. v. Mitcham 
k Oheam Brewery Co,, Ltd., [1900] 2 Ch. 98 ; 
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76 L. J. Ch. 560 ; 94 L. T. 809 ; 51 W. B. 551 ; 
22 T. L. B. 499. 

Annotations : — Expld. Dawson v. Braino’s Tadcastoi* 
Breweries, [1907] 2 Ch. 359. Folld. Noakes i\ Noakos, 
11907] 1 Ch. 64. Con^. Bent’s Brewery Co. Dykes 
(1909), 100 L. T. 476. Mentd. Birkin v. Wniith, 11909] 
2 K. B. 112. 

4670. Power of investment.] — The 

debenture trust deed of a brewery co. contained 
the usual coimnon form powers for the trustees to 
settle, adjust, refer to arbitration, compromise, & 
arrange all accounts, questions, claims, etc., with 
regard to the mortgaged premises, also generally 
to act in relation to the mortgaged premises in 
such manner as they might think expedient in the 
interest of the debenture stockholders. It also 
contained a power, which was said to be common 
form in debenture deeds of the kind in question, 
to invest capital money arising {infer alia) under 
the powers first mentioned in the pui*cluiS(i of new 
licensed premises. Renewal having been I'efused 
of the licence of part of the premises comprised in 
the ti*ust deed \mder the power conferred on the 
licensing authority by the above Act, & com- 
pensation money having been paid for such 
refusal : — Held : this money came to the trustees 
by virtue of tlie power to settle, adjust, etc., all 
accounts, questions, claims, etc., mentioned above, 
they were therefore entitled under the power of 
investment mentioned above to re-invest the 
money in the i)urcliase of fresh licensed premises. 
— NoaivES V. Noakes & Oo., Ltd., 1 1907 I 1 Ch. 
01 ; 76 L. .1. Ch. 151 ; 95 L, T. 006 ; 71 J. P. 180 ; 
28 T. L. B. 10 ; 14 Mans. 28. 

Ann^dations FoUd. Dawson v. Braimo’s Tadcaster 
iirewcrlcs, fJ907j 2 C’h. 359. Consd. Bent’s Brewery 
(’o. r. Dykes (1909), 100 L. T. 476. Apld. 10’ Bladon, 
Daiido r. J*orter, (19111 2 (’h. 350. Mentd. Birkin r. 
Smith, [1909] 2 K. B. 112. 

4671. As capital money.] — A 

brewery co. assured all its licensed i)remises to 
trustees upon the trusts of a debenture trust deed, 
which was in the usual form, for securing an issue 
of debenture stock, tlie i)remises being lield by the 
trustees on trust to permit the co. to hold & enjoy 
the same to carry on thereon the business of the 
CO. until the security thereby constituted became 
enforceable, which event had not happened, & then 
upon the usual trust for sale & conversion. The 
deed X)rovided by clause 17 that at any time before 
the security thereby constituted became enforce- 
able the trustees might, inter alia^ sell & convert, 
or concur in selling & converting, all or any of the 
mortgaged premises in the same manner as they 
could do if the primary trust for conversion had 
then arisen ; & by clause 18, that the trustees 
should hold the capital moneys arising under 
clause 17 upon trust to lay out the same in, inter 
alia, the purchase of the licensed premises suitable 
to be held for the purposes of the co. : — Held : 
moneys paid under the above Act for compensation 
for the licence of one of the mortgaged premises 
comprised in the trust deed were capital moneys 
arising under clause 17 as above set out, & were 
applicable under the provisions of clause 18. — 
Dawson v* Braime’s Tadcaster Breweries, 
Ltd., [1907] 2 Ch. 359 ; 76 L. J. Ch. 588 ; 97 
L. T. 83; 14 Mans. 254. 

Annotations : — ^FoUd. lie Bentley ’h Yorkshire Breweries, 
[1909] 2 Ch. 609. Apld. lie Bladon, Dando v. Porter, 
L1911] 2 Ch. 350. 

4672. .,] — Compensation 

money under the above Act received by the trustees 
of a debenture trust deed executed by a co. owning 
licensed houses, may be treated as “ purchase- 
money ” or “ capital moneys ” for the purpose of 


its application by them in accordance with the 
terms of the deed. 

Under a general power to invest such purchase - 
money in real or leasehold property, such trustees 
may apply it in either the ijurcliase or, if the 
security is sufficient, the mtge. of licensed mes- 
suages & premises belonging either to the co. or 
to third parties. — Re Bentley’s Yorkshire 
Breweries, Ltd., [1909] 2 Ch. 609 ; sub nom. Re 
Benti^y (H.) & Co.’s Trust Deed, Charles- 
worth T. Bentley’s Yorkshire Breweries, 
Ltd., Re Bentley’s Yorkshire Brpjweries 
Trust Deed, Day v, Bentley’s Yorkshire 
Breweries, Ltd., Charlesworth v. Bentley’s 
Yorkshire Breweries, Ltd., 78 L. J. Ch, 704 ; 
101 L. T. 488 ; 53 Sol. Jo. 715 ; 16 Mans. 296. 

4673. Powers of debenture-holders to alter 

terms — General & express powers.] — Spicer v, 
Hillingdon (1908), Times, May 20, O. A. 

4674. Application of sinking fund — Pur- 

chase at “ lowest price.”] — A mtge. deed executed 
by a co. in favour of applts. as trustees for its bond- 
holders provided for an annual fund out of surx)lus 
profits to be devoted by the trustijes to the pur- 
chase or retirement of its bonds, & directed that 
from the bonds offered to them applt. co. “ shall 
purchase those bonds which are offered to it at the 
lowest i)rice ” : — Held : according to the plain 
intent of this direction “ the lowest price ” offered 
meant the price which was lowest on the average 
as applied to the whole block purchased. There 
was no breach of contract with resp. in refusing 
his offer for a small number of bonds, if by its 
acceptance the average x)rice of the whole block 
acquired would, having regard to the terms of 
other offers, have been increased. — National 
Trust Co.. Ltd. v. Whichp:r, [1912J A. C. 377 ; 
81 L. J. P. C. 182 ; 106 L. T. 310, P. C. 

4675. Distribution of proceeds of sale of 

property charged.] — In 1902 a co. issued debenture 
stock payable by the instalments mentioned in 
the application form, which were all called up by 
May, 1903. The trust deed securing the stock 
provided for a distribution of the net proceeds of 
any sale thereunder first in payment of arrears of 
interest in proportion to the amount due, & 
secondly in payment of principal in proportion to 
the stock held by the stockholders. All the stock- 
holders were entered on the register & received 
certificates for the full amount of stock allotted, 
but several had not paid their instalments. The 
trustees had realised the security & were dis- 
tributing the assets, & the question arose whether 
the partly paid stockholders could participate 
without notionally bringing in their unpaid in- 
stalments in accordance with the principle of 
Cherry v. Boultbec (1839), 4 My. & Cr. 442: — 
Held : the transaction simply amounted to a 
contract to make a loan by instalments to the co. 
on the security of debenture stock, which contract 
prior to Companies Act, 1907 (c. 50), s. 16, re- 
enacted by 1908 Act, s, 105, was not enforceable 
either in debt or specific performance but only in 
damages ; as therefore the unpaid instalments 
did not constitute a debt to the co. or the trustees, 
the principle of Cherry v. Boullbee was inapplicable, 
& the i^artly paid stockholders were entitled to a 
rateable distribution in respect of the loans they 
had actually made. — Re Smelting Corpn., Seaver 
V, Smelting Corpn., [1916] 1 Ch. 472 ; 84 L. J. Ch. 
671 ; 113 L. T. 44 ; [1915] H. B. R. 120. 

A7iv/)tation : — Mentd. Re Jewell’s Setthnt., Watte v. Public 

Trustee, [1919] 2 Ch. 161. 

Whether registration necessary.] — See 

Nos. 4694, 4798, post. 
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‘S,B. 

(b) Trustees of Trust Deeds. 

Whether place of profit under the company 
amounting to disqualification for directorship.] — 

See No. 3478, ante. 

4676. Powers & rights of trustees — Possession of 
title deeds — As against receiver appointed under 
trust deed.] — By trust deeds ceitairi freehold & 
leasehold premises, belonging to a co., were con- 
veyed to trustees for debenture -holders in the co., 
& the trustees held the title deeds relating to the 
specific hereditaments comprised in the trust 
deeds. Receivers having been appointed of the 
properties comprised in the trust deeds, & also of 
the undertaking & property of the co., application 
was made to the trustees by the receivers for 
delivery to the^m of the title deeds of the properties. 
The ct. came to the conclusion that on the ground 
of convenience & for the proper discharge of the 
receivers’ duties, the deeds should be deposited 
with them till further order, the receivers to allow 
the trustees comijlete access to the deeds & deliver 
tliem over to the trustees upon their undertaking 
to re-deliver them when the sx)eciflc purpose for 
which they were taken out was fulfilled : — Held : 
the matter w’as one entirely of discretion, & the 
ct. would not interfere with the order made by the 
judge . — Re Ind, Coope Co., Ltd., Fisher v. 
Jnd, Coope & Co., Ltd. (1909), 2(5 T, L. R. 11, 

V. A. 

As against solicitors claiming lien.] — 

See Nos. 4685, 4686, post. 

4677. Shares in another company com- 

prised in property charged — Exercise of voting 
power.] — Where a co. makes an issue of de- 
benture stock wiiich it secures by a debenture 
trust deed, & as part of the specifically mortgaged 
property causes shares in another co. to be regis- 
tered in the names of the trustees of the deed, the 
trustees are, in the absence of any contract 
restricting their rights, entitled, as the legal 
ownei*s of the shares, to exercise the voting rights 
in respect of them in such manner as in their 
judgment they may deem best, irrespective of any 
directions of the mtgor. co. as to how the voting 
rights should be exercised, & t his, notwithstanding 
that the securit y is not yet enforceable. — Siemens 
Brothers & Co. v. Burns, Burns v. Siemens 
Brothers Dynamo Works, [1918J 2 Ch. 324 ; 
87 L. J. Ch. 572 ; 119 L. T. 352, C. A. 

4678. Liability of trustees — Receiver appointed 
by trustees under power in deed to carry on com- 
pany’s business — Goods ordered by receiver after 
subsequent winding-up order.] — (Iosling v. Gas- 
KELL, No. 4975, post. 

4679. Remuneration of trustees — Right in 
priority to debenture-holders.] — 'hioistces for de- 
benture-holders wdio by the teims of their trust 
deed are entitled to remuneration, to be jiaid by 
the co., are not, in the absence of express jiro vision 
in the trust deed, entitled to be paid such remunera- 
tion in priority to the debenture-holders, out of 
proceeds paid into ct. of a sale of the mortgaged 
property, in a- debenture-holder’s action. — Re 
Accdes, lyrD., Hodgson v. Accles (1902). 51 

W. R. 57 ; 18 T. L. R. 786 ; 46 Sol. Jo. 686. 

AnnotatLofis : — Distd. lie l^iccadilly Hotel, Paul v. Piccadilly 


Hotel, 119111 2 Oil. 531. Apld. lie Locko & Smith, Wigan 
V. Locke & Smith. [1911] 1 Ch. 687. 

4680. -.] — B. debenture-stock issued 
by this co. was secm'ed by a trust deed, called the 
R. security, on the general assets & on the site of 
a hotel, with a “ primary trust for conversion ” 
when the B. security became enforceable. Clause 
18 provided that the B. trustees should hold the 
moneys to arise under the primary trust for con- 
version upon trust that they should thereout in 
the first place pay or retain their costs & expenses 
“ including the remuneration of the B. trustees,” 
& should apply the residue in payment of the B. 
stockholders & should pay the surplus, if any, to 
the co. Clause 34 provided that the co. should 
pay the B. trustees a fixed remuneration per 
annum to continue payable until the trusts of the 
B. security should be finally wound up & whether 
or not a receiver should be appointed or the trusts 
should be administered by the ct. The B. 
security became enforceable & a receiver was 
appointed in a B. stockholder’s action. This 
receiver w^as superseded by a receiver appointed 
in an action by the trustees of a prior lien securit y 
to which action the B. trustees were parties, & in 
which their security was established. The hotel 
was actually sold by the prior lien trustees, the 
entire purchase -money being received & paid by 
them into ct. in pursuance of an order in the 
prior lien action. The B. trustees joined in the 
conveyance. After discharging a prior lien a 
considerable suri)lus was left in ct. for the B, stock- 
holders : — Held : (1) the B. trustees were entitled 
to their fixed contractual remuneration under 
clause 34 until the trusts of the B. security were 
finally wound up ; & (2) under clause 18 to a lien 
on the surplus iiroceeds of sale in ct. in priority 
to the B. stockholders. — Re Piccadilly Hotel, 
Ltd., Paul v. Piccadilly Hotel, Ltd., [1911] 
2 Ch. 534 ; 81 L. J. Ch. 89 ; 105 L. T. 775 ; 56 
8ol. Jo. 52 ; 19 Mans. 85. 

Annotatiims : — As to (!) Consd. lie British (-oiisolidattHi Oil 
Corpn., Howell r. British Consolidated Oil CXirpn., 11919J 
2 Ch. 81. Reid. He Anglo-Canadian Lands (1912), Park 
V. Anglo-Canadian liands (1912), 11918] 2 Ch. 287, As to 
(2) Folld. He Locko & Smith, Wigan v. Locke & Smith, 
11914] 1 Ch. 687. 

4681. Termination — Efiect of appointment 

of receiver.] — Re Piccadilly Hotel, Ltd., Paul 
r. Piccadilly Hotel, Ltd., No. 4680, ante. 

4682. ,] — A trust deed to secure 

th(i first mtge. debenture stock of a co. contained 
a clause under which the trustees of the deed were 
to hold the moneys to arise under the primary 
trust for conversion upon trust to pay the costs 
& expenses in the execution of the trust, including 
their own remuneration. A further clause pro- 
vided that the co. should in every year, “ during 
the continuance of this security,” pay to the 
trustees for the time being of the deed, ” as &; by 
\^^ay of lemuneration for their service as trustees 
the sum of £105. In 1911 an action was com- 
menced by the debenture stockholders of the co. 
to carry the trusts of the indenture into execution, 
& a receiver was appointed on Jul^ 14, 1911. The 
hereditaments A premises comprised in the trust 
deed were sold pursuant to oi*ders of the ct. & the 
jiroceeds i)aid into ct. The solo trustee of the 
deed who had received his remuneration down to 
Jan. 1, 1911, claimed to be paid his remuneration 


PART III. SECT. 34, SUB-SECT. 8.— 

B. (b). 

r. Liahility of trustees — Ti reach of 
iruk — Good faith — Protection under 
Trustee Stotukrs v. Toronto 

Genkhal Trusth Corpn, (1918), 44 
O. L. U. 432. — CAN. 


4681 i. Remuneration of trustees — 
Termination — Effect of appointment of 
receiver.] — Tbo mere appolutmont of 
a receiver on behalf of the debenture 
holders of a co. does not oust the 
trustee for such dobont.uro holders. 
The question whether the trustee's 


remuneration continues after the ap- 
pointment of the itjcolver is one of 
contract to be determined by the pro- 
visions of the trust deed relative to the 
trustee’s remuneration. — Balkwjll v. 
Btjrrard Saw Mii.m Co., Ltd., (1921 
3 W. W. U. 831.~-CAN. 
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down io the close of the proceedings in the action, 
out of the proceeds of sale, in priority to the de- 
benture-holders, & to have a lien declared : — 
Held : the trustee was entitled to his remuneration 
down to the dato of the appointment of the re- 
ceiver out of the proceeds of sale, but inasmuch 
as he had not rendered any appreciable services 
since that date he was not entitled to any further 
remuneration . — Re Locke &; Smith, Ltd., Wigan 
V. Locke & Smith, Ltd., [1914] 1 Ch. 687 ; 83 
L. J. Ch. 660 ; 110 L. T. 683 ; 58 Sol. Jo. 379 ; 
21 Mans. 267, C. A. 

Jnnotatiima : — Consd. Re Anglo-Canadian Lands (1912), 

Park V. Anglo-Canadian Lands (1912), fl918] 2 Ch. 2H7 ; 

Re British Consolidated Oil Corpn., Howell v. British 

Consolidated Oil Corpn., [1919] 2 Ch. 81. 

4683 . — A trust deed for 
securing first mige. debenture stock provided, by 
clause 39, that until the mortgaged premises were 
reconveyed or released, or until the whole of the 
same premises were realised under the trust for 
sale, neither of wliich events had happened, each 
of the trustees should be entitled to receive, &> the 
CO. would pay by way of remuneration the yearly 
sum of £105. The deed also provided that the 
remuneration of the trustees should be an addi- 
tional charge upon the mortgaged premises taking 
priority over any payment to the stockholders, & 
that the moneys to arise under the primary trust 
for conversion should be applied in the first 
instance in paying, inter alia, all remuneration 
payable to the tinistees. The deed also empowered 
the trustees to appoint a receiver of the mortgaged 
premises in certain specified events, one of which 
afterwards happened, whereupon the trustees, in 
exercise of their power, duly appointed a receiver 
who was subsequently appointed receiver <& 
manager by the ct. in an action by the first mtge. 
debenture stockholders : — Held : the trustees 
having taken olTice in consideration of the contract 
in clause 39 of the trust deed were entitled to their 
remuneration from the date of, & notwithstanding, 
the appointment of a receiver. — Re Anglo- 
(^ANADiAN Lands (1912), Ltd., Park v, Anglo- 
Canadian Lands (1912), Ltd., [1918] 2 Ch. 287 ; 
87 L. J. Ch. 592 ; 119 L. T. 360. 

Annotation : — Consd. Uc British Consolidated Oil Corpn., 

Howell V, British Consolidatcil Oil Corpn., [1919] 2 Ch. 81. 

4684. -.] — A trust deed to secure 
an issue of second debentui’e-stock empowered the 
trustees at any time after the security thereby 
constituted became enforceable to appoint a 
receiver at a remuneration & to delegate their 
powers to him, & also to apply to the ct. for the 
execution of the trusts of the deed or assent to or 
approve of any such application at the suit of one 
of the debenture-holders. The next succeeding 
clause in the deed provided that in each & every 
year during the continuance of the security the co. 
should pay to each of the trustees as & by way of 
remuneration for liis services as trustee a sum 
computed at the rate of one hundred guineas per 
annum. Upon default by the co. a receiver was 
appointed at the instance of the first debenture- 
stockholders, who were ultimately paid off, & the 
balance of the proceeds of realisation was paid 
into ct. : — Held : the remuneration to the trustees 
of the deed was in no way conditional upon proof 
by them that they had rendered substanti^, or 
any, services in each yeai’, but upon the true con- 
struction of the contract under which they accepted 
office, they were entitled whether their duties were 
onerous or light, &; notwithstanding the appoint- 
ment of a receiver, to receive the stipulated re- 
muneration until the security came U) an end. — 


Re British Consolidated Oil Cordn., Tvid., 
Howell v, British Consolidated Oil Corpn., 
Ltd., [1919] 2 Ch. 81 ; 88 L. J. Ch. 260; 120 
L. T. 665 ; 35 T. L. R. 337 ; 63 Sol. Jo. 431. 

4685. Costs —Solicitor’s lien — Same solicitor 
acting for mortgagor & mortgagee.] —On the issue 
of debentures by a co., the xiropc^rty of the co. was 
moitgaged to trustees, two of the directors of the 
co., to secure the payment of such debentures. 
The same solrs. acted for both mtgors. & mtgees. 
in the matter. The co. went into liquidation, & 
the costs of the preparation of the deed & in- 
cidental thereto remained unpaid. The solrs. 
when applied to by the trustees to hand over the 
mtge. deed Sc the title deeds of the property 
declined to do so, claiming a lien upon them for 
costs : — Held : the solrs. had no li(m upon the 
deeds for their costs Sc must hand th<m over. — He 
Mason Sc Taylor (1878), 10 Ch. I). 729 ; 48 
L. .1. Ch. 193 ; 27 W. 11. 311. 

AnnMaHons : — Consd. Bninton v. Eloef rieal Eiifirinoorin^r 

Corpn., [1892] 1 (^h. 4.‘14. Distd. Re Doo lOstateft, 

1 ’. Dee Eetates, (1911] 2 C-h. 85. Re£d. Rc liawraiico, 

Bowker r. Austin, [1894] 1 Cli. 55{). 

4686. Solicitor acting for trustees 
only.] — A CO. detoimined to issue mtge. deben- 
tures to be secured by a trust deed, & a trustee 
was proposed. The proposed trustee, who on the 
execution of the trust deed became the trustee 
for the debenture-holders, retained a solr. to act 
for liim in connection with the trust, the co. being 
represented by another solr., Sc under this retainer 
the solr. investigated the title of the trust property 
Sc approved the trust deed on behalf of the trustee ; 
— Held : the solr. was entitled, both as against the 
trustee & as against the debenture-holders, to a 
lien on the trust deed for all costs properly in- 
curred in relation to the trust, notwithstanding 
that they were incurred before the execution of 
the deed . — Re Dee Estates, Ltd., Wright v. 
Dee Estates, Ltd., [1911] 2 Ch. 85 ; 80 L. J. Ch. 
461 ; 104 L. T. 903 ; 55 8ol. .Jo. 421 ; 18 Mans. 
217, C. A. 

4687. In debenture-holders’ action — Joint 
retainer of solicitor by defendant company & 
trustees for first & second debenture-holders.] — 

Where debentures are secured by a ti’ust deed, the 
trustees are properly added as defts. to a debenture - 
holders’ action, Sc where the trustees Sc the co. 
appear by the same solr., although the co., are not 
entitled to costs, all the costs of defts., except any 
separate costs of the co. ought to be paid out of 
the assets before distribution amongst the dt;- 
benture-holders, uxion the gi*ound that, subject 
to that exception, those costs must be treat/cd as 
incurred by the trustees ; Sc for this purpose the 
order directing taxation should contain a direction 
that in taxing the costs of the trustees the taxing 
master should allow them a full set of costs, 
except as regards any separate costs of the co., 
notwithstanding that the trustt^es Sc the co. have 
appeared by the same solr. — Mortgage Insurance 
Corpn., Ltd. v, Canadian Agricultural, Coal 
Sc Colonisation Co., Ltd., [1901] 2 Ch. 377 ; 70 
L. J. Ch. 684 ; 84 L. T. 861 ; 45 Sol. Jo. 019. 

Annotation : — Reid. Re Clayton Enprineering & Electrical 

Coustniction Co. (1904), 90 L. T. 28.3. 

4688. Removal of trustees — Breach of trust — 
Neglect to enforce payment of purchase-money — 
Purchase of trust property by company’s agent,] — 

Property in Germany, belonging to a limited co., 
was vested in certain persons as trustees for 
securing the payment of debentures. The trustees, 
professing to act under a power of sale in the tru.st 
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instiniment, caused certain proceedings to be in 
stituted in a German ct., the result of which was 
that the trust property was sold at an undervalue 
by the officer of the ct., part of the property being 
purchased by a person who was an agent of the 
CO. & held a fiduciary position. The trustees took 
no steps, notwithstanding a long period had 
elapsed, to get in any of the purchase-moneys : — 
Held : the breach of trust thus committed justified 
the removal of the trustees from office, & the 
purchase by the agent must be declared to be for 
the benefit of the trust for the debenture-holders. — 
Reid r. Hadley (1885), 2 T. L. R. 12. 

4689. Corporation trustee — Formerly in 
fln^licial difficulties.]— Heft, corpn. was the trustee 
of a debenture tiust deed. A large majority of 
debenture -holders brought an action to have the 
corpn. removed from being trustee. The corpn. 
had suggested that their salary should be increased, 
but had withdrawn the suggestion on the objec- 
tion of the CO. Petitions had been presented to 
wind up the corpn., who had been in financial 
difficulties, but their diflficulties had been sur- 
mounted A the petitions withdrawn, & they were 
now solvent &; working efliciently, it did not 
appear that the interest of the debenture-holders 
had suffered or been in danger : — Held : no 
sufficient cause had been shown for removing the 
corjjn. from being tiaistee. — ^Assets Realisation 
Co. V* Trustees, Executors & Securities In- 
surance Corpn. (1895), 05 L. J. Ch. 74 ; 44 
W. R. 120. 

C* Floating Charges* 

(a) What constiiutes a Floating Charge* 

4690. General rule.] — A co., by way of security 
to guarantors, assigned by deed all its present & 
future book & otlier debts, with the benefit of all 
securities for the same, to a trustee in trust for the 
guarantors. The deed contained no express pro- 
vision against possession being taken by the 
trustee, but declared that the trustee should at 
any time, if required by the guarantors, give notice 
of this assignment to the co.’s debtors, but that 
it should not be incumbent on the Irustoe to give 
notice unless he thought fit ; with provisions that 
the trustee might at any time give notice, aj^point 
a receiver <fc ex(‘rcise the statutory power of sale, 
but meanwhile should not be answerable for allow- 
ing the co. to receive the book debts :—Hcld : 
upon the true construction of the deed it was 
clearly intended that the co. should carry on its 
business in the ordinary way <fe receive the book 
debts for that purpose, & the deed was “ a floating 
charge ” within (/ompanies Act, 1900 (c. 48), s. 14, 
& void for want of registration in a question 
between the tmstee & a creditor of the co. 

A mtge. or charge by a co. which contains the 
three following characteristics is a “ floating 
charge ” within Companies Act, 1900 (c. 48), 
8. 14 (1) {d) : (1 ) if it is a charge on a class of assets 
both present Sc future ; (2) if that class is one 
which in the ordinary course of the business of the 
CO. would be changing from time to time ; (3) if 
it is contemplated by the charge that, until some 
future step is taken by or on behalf of the mtgee., 
the co. may carry on its business in the ordinary 
way so far as concerns the particular class of 
assets charged (Romer, 1j..J.). — Illingworth v* 
Houldsworth, [1904] A. 0. 355 ; 73 L. J. Ch. 
739 ; 91 E. T. 602 ; 53 W. R. 113 ; 20 T. L. R. 
033; 12 >Ians. 141, H. 1j* ; affg* S. C. suh nom* 


Re Yorkshire Woolcombers’ Assocn., Ltd. 
Houldsworth v. Yorkshire Woolcombers’ 
Assocn., Ltd., [1903] 2 Ch. 284, C. A. 

Amiotaturm : — Consd. EvauH r. Rival Granite Qiiantes, 
11910 J 2 K. B. 979. FoUd. Hoaro v. British Columbia 
Development Assocn. (1912), 107 L. T. 602. Apld. 
National Provincial Bank of Ei^land v. United Electric 
Theatres, (1916J 1 Ch, 132. Raid. Norton v. Yates, 
[1906] 1 K. H. 112 ; De Boers Consolidated Mines v. 
British South Africa Co., [1912] A. C. 52 ; He Cope, 
Marshall v. Cope (191 4)» 110 L. T. 905; Re Midland 
Express, Pearson v. Midland Express, [1914] 1 Ch. 41 ; 
Re Morrison, Jones & Taylor, Cookes r. Mori’ison, Jones & 
Taylor, [1914] 1 Ch. 50 : Hamer v. London City & Midland 
Bank (1918), 87 L. J. K. B. 973. 

4691. Debenture charging present & future pro- 
perty — Expressed to operate as first charge.] — A 

debenture charging all the property present Sc 
future of a co., although expressed to be intended 
to operate as a first charge upon the property, ^ill 
be construed to be a general floating security, 
operating as a first charge against the general 
creditors of the co. over tlie property of the co. 
as it exists at the time at wliich the debenture 
comes into operation. A co. which has issued 
debentures in such a form. Sc has power to dispose 
of its property in the course of carrying on business, 
can give to an equitable mtgee. an effective first 
charge upon its pj*operty with priority over the 
charge created by the debentures. — W heatley 
S iLKSTONE Sc TIaigh Moor ('oal Oo. (1885), 29 
Ch. H. 715 ; 54 L. .1. Oli. 778 ; 52 L. T. 798 ; 33 
W. R. 797. 

Annotations : — Consd. Evans v. Rival Graniio Quarries, 
[1910] 2 K. B. 979 ; Re Copo, Marshall v. Cope, [1914] 
1 Ch. 800. Refd. Hubhuck v. Holms (1887), 56 L. J. Ch. 
536; Brunton v. Electrical Eiufincorliif? Corpn., [1892] 
1 Ch. 434 ; English & Hcottish Mercantile Invost.ment 
Trust V* Brunton, 11892] 2 Q. B. 1 : Re Vallotort Sanitary 
Steam Laundry (-o., Ward v. Vallotort Sanitary Steam 
Jjaundry Co., [1903] 2 Ch. 654. 

4692. Obligation binding estate, property, & 
effects — No specific charge.] — The arts, of a co. 
incorporated for the x>iH’P<^8e of acquiring land in 
Florence Sc building thereon, Sc selling, mortgaging, 
or leasing the same, gave power to the directors 
to borrow money by mtge. of any part of the co.’s 
property, or by “ bonds, debentures, or mtge. 
debentures,” which should entitle the holders to 
be jiaid out of the moneys, iiroiierty, A effects of 
the co. })ari jyassu. TJie co. issued instruments 
called “ obligations,” whicdi were expressed to be 
made under the power of their arts., by whicli 
they bound “ themselves, their successors. Sc 
assigns. Sc all their estate, j)roperty, <te effects,” to 
repay the sums mentioned therein at a future date, 
with power to retleem a certain portion of the 
obligations at intermediate times ; — Held : reading 
the obligation with reference to the arts, of assocn., 
they constituted a charge on the property of the 
co., subject to the power of the directors to dispose 
of any X)art of sucli j^roperty in the ordinary course 
of their business. 

Ul>on the construction of tlio obligations tliem- 
selves, without reference to tluj arts., except as to 
whether they were ultra vires^ there was sufficient 
to constitute a cliarge upon the proi)erty of tlie 
CO. (James, L.J.). 

Q^t* : whether the Jud. Act, 1873, s. 10, has 
affected the power of cos. to charge their after- 
acquired property as against the other creditors of 
the co . — Re Florence Land Sc Public Works 
Co., Fx p* Moor (1878), 10 Ch. H. 530 ; 48 
L. J. Oh. 137 ; 39 L. T. 589 ; 27 W. R. 236, 0. A. 

Annotations : — Consd. Re Colonial Trusts Corpn., Ex p. 
Bradshaw (1879), 15 Ch. D. 465 : Re Hamilton’s Windsor 
Ironworks, Ex p. Pitman & Edwards (1879), 12 Ch. D. 
707 ; Moor v. Anglo-Italian Bank (1879), 10 Ch. D. 681 ; 
Re Homo & Hellard (1885). 29 Ch. I). 736. Apld. Wheatley 
V. HUkstone Sc Haigh Moor (k)af Co, (1885), 29 Ch. P. 7f5, 
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Re!d. Edifinffton v. Fitzmaurico (1885), 29 Cb. D. 459 : 
Be Mersey^^ood Working Co. (1885), 1 T. L, 11. 566 ; 
Hubbuck V. Helms (1887), 56 L. J. Cb. 636 ; Briinton v. 
Electrical EnKineerlng Corpn., [1892] 1 Ch. 434 ; Driver 
V. Broad, [1893J 1 Q. B. 744 ; Taunton v. Warwickshire 
Sheriff (1894), 72 L. T. 712; Evans v. Rival Granite 
Quarries, (1910) 2 K. B. 979 ; Re Cope, Marshall v. Cope, 
fl914] 1 Ch. 800. Mentd. Anderson v. Butler’s Wharf Co. 
U879), 48 L, J. Ch. 824 ; Re Crumlln Viaducts Works 
Co. (1879), 48 L. J. Ch. 537. 

4693. Companies Act, 1900 (c. 48), s. 14 (1) (d) — 
Mortgage of book debts present & future.] — 

Illingworth v. Houijis worth, No. 4090, ante, 

4694. Charge on all rights & interests 

present & future under arrangement being negoti- 
ated.] — In order to give additional benefits to the 
allottees of an issue of its debentui*e-stoek, a co. 
also issued “ bonus certificates ” to them secured 
by a trust deed. The trust recited that the co. 
was negotiating an arrangement for certain deal- 
ings in land, & by clause 1 the co. covenanted to 
pay the trustees one-fourth of all profits therefrom 
not exceeding the nominal amount of debenture- 
stock issued. Clause 2 provided that meanwhile 
one-foui*th of all such profits in each year should 
be paid to the trustees befoie Sept. 30 following 
with interest thereon in default ; & by clause 4 
the co. charged all its rights interests both i)re- 
sent & future under or by virtue of such arrange- 
ment & all profits from time to time received or 
derived therefrom, with the payment of all moneys 
from time to time i^ayable under clauses 1 & 2, <te 
as a security for the due i^erfonnance by the co. of 
all the obligations imposed upon it by that deed. 
Clause 5 provided for the issue of bonus certificates 
t/O the allottees of stock for transfers dealings 
therewith : — Jleld : the trust deed constituted a 
mtge. or charge for the i^urpose of securing an 
issiu*. of debentures, & was also a floating charge 
on the undertaking or property of the co., & 
required registration under the above sub-sect. — 
IlOARp: V. British Columbia Development 
Assocn. (1912). 107 D. T. 002. 

Sec, now, 190<S Act, s. 93 (1) (/). 

4695. Agreement to give a “ floating charge ” in 
certain events — Whether charge or right to charge.] 

— (1) A CO. being indebted in respect of an over- 
draft. to its bankers, D., one of its directors, gave 
the bankers security on his own property for the 
overdraft — £3,000, ^ the co. in ./uly, 1914, gave 
L. an agreement that in the event of («) the 
bankers pressing the co. for the overdraft, or (h) the 
bankers calling on L. to redeem the i)roperty 
charged by hiirj, the co. would give D. a debenture 
containing a floating charge on its assets to secui*e 
£3,000 interest. & tlxis agreement was registered 
under 1908 Act, s. 93. One of the events having 
happened within 3 months of the commencement 
of the winding up of the co., the co., on Feb. 1, 
1915, gave L. a debenture for £3,000 & interest, 
stating that it was given under the agreement & 
containing the floating charge therein referred to. 
This was also registered under sect. 93. On 
Feb. 23, 1915, the co. passed an extraordinary 
resolution for voluntary winding up. D. having 
died, his exors. on Feb. 12, 1915, commenced an 
action against the co. for realisation of the assets 
comprised in two debentures for £3,000 £1,000 — 
both cash — given to L. in 1912 & 1913 — the 
validity of which was not disputed — &; the de- 
benture of Feb. 1, 1015, & on Feb. 19, a motion 
for a receiver was by consent of pltfs. & the co, 
treated as the trial, & judgment was given omitting 
any declaration of charge, but directing accounts 
& inquiries, in answ(‘r tD which the master found 
that there was owing to pltfs. on the three deben- 
tures the sum of £7,000 & interest. After the 


master s certificate had become binding the 
liquidator in the winding up took out a summons 
asking that the certificate might be varied by 
disallowing the £3,000 & interest under the de- 
benture of Feb. 1, 1915 ; — Heidi (1) there were 
special cii'cumstancos within Ord. 55, r. 71, 
entitling the liquidate!* to have his smnmoiis 
heard ; (2) the form of the judgment did not 

preclude the ct. from considering whether the 
debenture of Feb. 1, 1915, gave an effective charge, 
having regard to 1908 Act, s. 212; & (3) tliat 
debenture was invalidated under tlie sect, by the 
winding-up resolution; because, {a) assuming in 
favour of li. & his estate tliat one of the events 
referred to in the agreement of duly, 1914, occurred 
about Feb. 1, 1915, pltf.’s position was not saved 
by the agreement, as tlie debenture was so com- 
plete a performance of the executory agreement as 
to leave no obligation or right still subsisting under 
it, (6), even if that was not so, the agreement 
gave no present charge, but merely a riglit to a 
floating charge, not as at the date of the agree- 
ment, but on the occurrence of one of two events, 
one of which occurred within 3 months of the 
winding up. 

(2) Cos. or their liquidators should not as a rule 
consent on a motion for judgment in a debenture- 
holder’s action to a declaration that the debentures 
constitute a charge on tlie co.’s assists . — Re Love 
(Gregory) & Co., Francis v. Love (Grpjgory), 
A. C o., flOlfi] 1 Ch. 203 ; 85 L. J. Ch. 281 ; 114 
L, T. 395; [1910] H. B. B. 42; snh nom. Re 
Love (Gregory) & Co., Ltd., Love v. Love 
(Gregory) & C’o., Ltd., 32 T. L. B. 210 ; 00 
Sol. Jo. 221. 

4696. Whether charge fixed or floating — Specific 
charge with clause applicable to floating charge.] — 

WluTe a debenture creates a charge on certain 
specific assets of the co., & contains in the con- 
ditions of the debenture the words “ but so that 
the CO. is not to be at liberty to cr(‘at<‘ any mtge. 
or charge in priority to or pari passu with the said 
debentures,” these words will not be construed 
as implying the creation of a floating charge 
contrary to the terms of the specitic charge already 
given by the debenture. — Grigson v, 3’aplin 
Co. (1915), 85 L. .T. Ch. 75 ; 112 L. T. 985 ; [1915] 
11. B. B. 229 ; suh notn. (-regson v. Tallin 
(George) A Co., Ltd., 59 Sol. Jo. 349. 

4697. No intention of interfering with 

carrying on business.] — (1) There is no change of 
occupation within Boor Bate Assi^ssment 
Collection Act , 1899 (c. 41),s. 19, or Public Health 
Act, 1875 ((;. 55), s. 211 (3), when a receiver & 
manager is appointed by an order made in a mtge. 
action which directs the tenants of those properties 
which were let to attorn & the mtgors. to deliver 
to the receiver & manager as such all the stock- 
in-trade A effects of the businesses carried on, 
but no order was made for delivery up of possession 
of the land, though the receiver stated he entered 
into possession, 

(2) Freeliold property was conveyed by way of 
mtge., together with all the fixed & movable plant 
machinery &- fixtures tlieii or thereafter fixed or 
placed upon or used on the hertHlitainents ; ilc 
the goodwill was assigned of the business of electric 
theatres & all the furniture & loose oflects then 
or from time to time placed or used upon the 
hereditaments. The mtge. was made to secure 
payment of all moneys then or from time to time 
owing. There was a provision that the mtgors. 
should conduct the business in a regular & proper 
manner & should not let any of tlie premises 
without the consent of the mtgees. ; — Held : 
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the ordinary carrying on of the businesses was not 
intended to be interfen^ed with, the mtge. con- 
stituted a charge upon chattels which would in 
the ordinary course of the business be changed 
from time to^ time, A was therefore a floating 
rather than a specific charge on the chattels & 
consequently a debent ure within 1908 Act, s. 107. — 
National Provincial Bank of England, Ltd. 
V. United Electric Theatres, Ltd., [1910] 1 Oh. 
132 ; 85 L. J. Ch. 100 ; 114 L. T. 270 ; 80 J. P. 
153 ; 32 T. L. R. 174 ; 60 Sol. Jo. 274 ; 14 L. G. R. 
205; [1910] H. B. R. 50. 

Whether charge extends to future property.] — 

See Sub-.sect. 3, A. (5) i., anie. 

Whether charge extends to uncalled capital.] — 

t^ee Sub-sect. 3, A. (/>) ii., ante. 


(h) To What a Floating Charge attaches, 

4698. Whether particular assets affected — Before 
charge becomes fixed.] — A debenture, constituting 
a floating security over the undertaking assets 
of a CO., does not specifically affect any particular 
assets until some event occurs or some act on the 
part of the rn tgee. is done which causes the security 
to crystallise into a fixed security. A demand 
by the debenture-holder of the payment by the 
CO. of the money secured by his debenture is not 
such an act ; nor is a notice by him to the co.’s 
bankers claiming payment to him of the co.\s 
bank balance which has been attached by a judg- 
ment creditor of the co. under a garnishee order ; 
for there is no equity in a debenture-holder, whose 
security is a floating charge, arising from his 
merely giving notice to seize a particular asset 
of the CO. — Evans v. Rival Granite Quahhjes, 
Ltd., [1910] 2 K. B. 979 ; 79 L. J. K. B. 970 ; 
2(i T. L. R. 509 ; 54 8ol. .To. 580 ; 18 Mans. 01, 
V. A. 

AnnotalUms ; — Be!d. Dc Bcci‘s C'otisolidafcd Mines v. British 

South Africa Co,, 11912] A. C. 52 ; Sinnntt r, BoAvdeii, 

11912] 2 Ch. 414. 

When charge becomes fixed.] — See Sub-sect. 3, 
C, (e) i., post. 

Construction of charge generally.] — AVc Sub-sect. 
3, A. {b) i., ante. 


(c) Effect of Winding up within Three Months 

of Charge, 

See, now, 1908 Act, s. 212. 

4699. Object of section.]— (1) The object of 1908 
Act, s. 212, is to prevent insolvent cos, from 
creating floating charges to secure past debts or 
for moneys which do not go to swell their assets 
& become available for creditors. 

(2) The term “ cash ” in sect. 212 is not to be 
interpreted by the light of the decisions as to 
the meaning of that form in 1867 Act, s. 25. 

(3) Where moneys are advanced to reduct? the 
liability of a co. under an antecedent independent 
guarantee, debentures giving a floating charge 
created by the co. in favour of the guarantors, 
who find money to pay off the debt owing by the 
CO. <fe guaranteed by them, are, if the co. goes 


into winding up within three calendar months 
after the issue of the debentures, invalid unless 
it is proved that the co. was solvent immediately 
after the creation of the charge. 

(1) Qn. : whether it is necessary to register 
under sect. 93 of the Act an agreement by a co. 
to give a debent.ur(‘ containing a floating charge 
on its assets, where no debenture has actually 
been issued. — Be Orleans Motor Co., Ltd., 
[1911] 2 Ch. 41; 80 L. J. Oh. 477 ; 18 Mans. 
287 ; sub notn. Be Orleans Motor Co., Ltd., 
Smyth v, Orleans Motor Co., Ltd., 104 L. T. 
627. 

Annotations: — As to (1) Refd. Be Hayiuan, Cliristy & 

Lilly, OhriHty v. Hayiuan, Christy & Lilly, [1917] 1 Ch. 

28:h Getwrallif, Refd. Larlouhurg v. Coodwln, Ferreira 

Ik, Garnett, ( 1912] ]{ K. B. 275. 

4700. “Within three months’’ — Agreement to 
give debenture more than three months before 
winding up — Debenture given within three 
months.] — A co., finding that its capital was 
insufficient for its needs, authorised one of its 
directors to arrange an overdraft with its bankers, 
<fc requested him to secure the same to the satis- 
faction of the bank by depositing securities 
belonging to him personally or by Ids own 
guarantee, in consideration for arranging such 
overdraft, the co. pass(*d a resolution that they 
would, whenever called upon by him to do so, givt^ 
him full & sufficient security over its assets by 
means of debentures or other charge in respect 
of the amount for which he should render himself 
liable. About seven months after the overdraft 
liad been arranged tlie director wrote to the co. 
demanding S(‘(mrity in. rt*spect of the amount for 
which he was liable to the bank on the co.’s 
behalf. A debentures which created a floating 
charge on all the co.’s property was accordingly 
givem to him for that amount with interest. 
Within a month of the creation of the debenture 
a resolution was passcnl for tlie voluntary winding 
up of the co. : -Held : the debenture was invalid 
as a fraudulent prehsrenee, as an agreement tx) give 
security must be regist<*red under (hm])anies Act, 
1909 (c. 48), s. 14, A a promis(‘ could not be allowed 
to take effect if insistence on it- was postponed till 
a date when the period perscribod for fraudulent 
preference liad arrived. — J{c .1 ackson ik Bassfori), 
Ltd.. [190(5] 2 Gin 4(57; 75 L. J. Vh. (597 ; 95 
L. T. 292 ; 22 T. L. R. 708 ; 13 Mans. 30(5. 

^tn not at ion s : — Refd. Be (V)liimbian Fireproof! nff C!o., [1910] 

i C’h. 758 ; Be Love, Francis r. liOve, [1910] 1 Ch. 203. 

4701. .] — Be Love (Gregory) 

iSo Go., Francis v. Ja)VE (Gregory) Go., No. 
4(595, a tlie. 

4702. “Solvent ” — How solvency ascertained — 
Whether fixed assets included.] — Hodson v, 
Blanchards (London), Ltd. (1911), 131 L. T. 
.To. 9. 

4703. Office furniture & fix- 

tures.] — Where a rubber co. issued debentures 
on a floating charge & within three months a 
resolution was passed t-o wind up the co. as an 
insolvent concern, it appeared that, exccjit for 
the value of certain office furniture & fixtures, 
the CO. was insolvent immediately after the 
creation of the debentures : — Held : the office 
furniture & fixtures were fixed assets, & could not 


PART HI. SECT. 34, SUB-SECT. 3.- 

C. (b). 

s. “ Assets '* — Future ctsaela — Vn- 
called capital.^ — Certain cos. ajfrood 
in writing: to mortgapre, besides certain 
specified property, “ all their assets, 
real & personal of every desiiription.” 


The cos. were intended hy the parties 
to, & actually did, continue to carry 
on their respective businesses, & con- 
sequently in the ordinary course of 
business disposed of some of their 
assets, & appropriated the proceeds 
to their own xiurposes ; — Held: (1) the 


security was a floating: security 
covering: future assets : (2) it did not 
include the uncalled capital of the cos., 
as such were not “ assets.” — B ank op 
New Zealand v. GuTirRiP. (Walter) 
& Co^, Ltd. (1897). Tfi N. Z. L. R. 484, 
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bo taken into account in deciding the question 
of solvency, & the debentures were, therefore, 
invalid witliin the provisions of 1908 Act, s. 212. — 
Be JoNEB (W. H.) & Co., Ex p. Frankenburg 
(191.S), 2 .L. J.C. C. 101. 

4704. Balance sheet showing assets In 

excess of llabillties.J — IJodbon w Blanchards 
^J^ONDON), Ltd. (1911), 1.31 L. T. .lo. 9. 

4706. Certain assets difflcult to 

realise.] — Hodson v . Blanchards (London), 
Ltd. (1911), 131 L. T Jo. 9. 

4706. Cash Whether decisions under 1867 
Act, s. 25, apply.] — Re Orleans Motor Co., 
Ltd., No. 4699, anie. 

SeCf generally. Sect. 20, sub-sect. 3, urde, 

4707. “ Paid to the company ” — Debt of com- 
pany paid off by guarantors.] — Re Orleans Motor 
Co., Ltd., No. 4699, ante, 

4708. At the time of the creation of the 
charge — Question of fact.] — Where a floating 
charge is created on the proi:)erty of a co. within 
three months of the commencement of tlie winding 
up of the CO., the question whether cash is paid 
“ at the time of the creation of the charge ” 
witliin 1908 Act, s. 212, is a question of fact to bo 
determined by all the circumstances of the case, 
& as a general rule a payment on account made in 
consideration for the (diarge, although made a 
few days before the execution of the debenture, 
is made at the time of its creation. 

A co. being in need of funds, the directors on 
Nov. 25, 1909, accepted an offer by 8. to advance 
£1,000, upon the security of a floating charge on 
the jiioperty of the (;o. passed a resolution 
that/ a debenture slaiidd be prepared to be executed 
at the next meet ing of the board. On the strength 
of this resolution 8. paid to the co., on account 
of the £1,000, £350 immediately a further £350 
0 !i Dec. 2. At the next meeting on Dec. 6, the 
debenture was duly executed the balance of 
the £1 ,000 was paid. The debenture was registered 
on Dec. 23. The co. went into liquidation in 
the following Jan., A the liquidator disputed the 
validity of the cliarge ; — Held : ( 1 ) for the purposes 
of 1908 Act, s. 93, the charge was created at the 
time when the formal instrument was executed, 
A it was registered within 21 days of its creation ; 
(2) the whole of the £1,000 was advanced “ at the 
lime ” of the creation of the charge within sect. 


212; consequently the debenture was a valid 
security for the full amount.—i^c Columbian 
Fireproofing Co,, Ltd., [1910] 2 Ch. 120 ; 79 
L. J. Ch. 583 ; 102 L. T. 835 ; 17 Mans. 237, C. A. 


4709. Payment on account a few days 

before execution of debenture.] — Re Coi.umbtan 
Fireproofing ('o.. Ltd., No. 4708, ayde. 


4710. Existing loan account with bank.] — 

Within three months of winding up, an insolvent 
co. issued debentures to their bank to secure their 
loan A current accounts. The loan account, on 
which a considerable sum was owing, was left 
untouched, but the bank subsequently advanced 
more than the value of the debentures on the 
current account. At the time of the winding up, 
however, there was nothing due on current account, 
the advance having been discharged by payinents 
to that account in the ordinary course of business ; 
— Held: under 1908 Act, s. 212, the debentures 
so far as issued as security for the past debt on 
the loan account were invalid, A so far as issued 
as security for the fresh advance on the current 
account they were only valid to the extent of the 
money owing on that account at the date of the 
winding up, A, this being nil, they were wholly 
invalid.— Hayman, ('HRIBTy A Lilly, Ltd., 
Christy r. The Co., [1917] 1 Ch. 283; 86 L. J. 
Ch. 255; 116 L. T. 283; 33 T. L. B. 167; [1917J 
11. B. B. 80. 

See, also, No. 4700, ante. 

4711. ** Subsequently to the creation of & in 
consideration of the advance ** — Overdrawn current 
account at bank — Further advances — Overdraft 
paid off before winding up.] — Re Hayman, 
Christy A Lilly, Ltd., (^hristy v. The Co. 
No. 4710, ante. 


{d) Effect of Charge ivhilc Floating. 

i. Poiver of Company to Carry on Ordinary 

Bumness. 

4712. General rule.] — A limited co. issued mtge. 
debcntm’es char^dns Rh its undertaking A property, 
one of the conditions of the debentures being that 
they were to rank pari passu as a first/ charge A to 
be a “ floating security,” but so that the co. 
should ” not be at liberty to create any mtge. 
or charge in priority to the said debentures. 
There was no trust deed for fui’ther securing the 


PART III. SECT. 34, SUB-SECT. 3.— 

C. (c). 

4707 i. “ Paid to the company 
Debt of company paid off by guarantors.] 
— The official limildator of a co. wliicli 
had been ordered to ho wound up upon 
Jan. 16, 1912, upon a petition presented 
to the ct. on Doc. 4, 1911, applied for 
the Hanction of the ct. to his I'cfusal 
of payment of the amount of a de* 
heuture dated Oct. 10, 1911, executed 
as a flofjtiug charge on all the assets 
of the CO. In favour of three of its 
directors on the ground that same 
was void under 1908 Act, s. 212, or 
in the alternation for direction of the 
ct. as to payment or otherwise, & it 
appearing that the co. was insolvent 
at the time of the issue of the de- 
bentures & that the three directors 
bad secured the co.’s Bill of Exchange 
in consideration of being indemnified 
by the co. by means of the debentures : 
— Held : the debenture was invalid 
under sect. 212 A the payment by 
the three directors to the payee of 
the bill of exchange, was not a pay- 
ment of cash ** to the co, within 
the proviso ip the sect , — Re McCi.kavk 


& Co., Ltd. (1913), 4 7 I. L. T. 214. 

— IR. 

t. Admywe by hatikers.] — 

He Olpkrfi.ekt SHiimvii-PiNiJ A 
Engineehino Co., Ltd., 119221 1 

1. U. 26. —IR, 

PART III. SECT. 34. SUB-SECT. 3.— 

C. (d) i. 

a. Ordinary course of fnisiness — Sale 
dt delivery of goods.] — A co. had, for 
the purpose of raising canital, issued 
as a first charge on all the property 
of the CO., debentures, which were 
secured by a trust deed executed at 
the time of their issue. By the terms 
of the debentures & the trust deed 
the CO. was to bo at liberty, not- 
withst^iuding the charge, in the course 
of its business, & for the purpose of 
continuing & carrying on the same, to 
use, employ, sell, lease, exchange, or 
otherwise deal with, all or any part*of 
the property until the principal money 
thereby secured became payable, but 
nothing should authorise the creation 
of any mtge. or charge upon the 
property, or any part of it, in priority 


to the debentures. The co., being 
suhseciuently in w’ant of money to carry 
on its business, A unable to borrow 
in consequence of the debentures, it 
was agret^d that a syndicaHj should 
purchase a certain amount of whisky 
fi’om the CO. at a named price, A the 
money so )iaid should be applied, 
under the direction of the syndicaU% 
in satisfaction of the trade debts A 
other pressing liabilities of the (h). 
None of the syndicate, or of the 
creditors whom they represented, w'ere 
engaged in the whisky trade : — Held : 
having regard to the position in which 
the CO. was placed the sale was one in 
the com’se of bu.siness. — He Old Bubh- 
MILLS DIHTILLEHY^ Oo., l£x p. BRLriT, 
[18971 1 I. 11. 488.— IR. 

b. Pledge of goods .] — A co. 

with power to create debentures A 
to borrow on mtge., issued debentures, 
A executed n trust deed to further 
secure the debentures. By the de- 
bentures the undertaking, A all the 
I)roperty, present A future, of the co., 
not comprised in the trust deed, w'ere 
charged with the money borrowed 
as a first charge thereon. By the 
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Sect* 34 . — Borrowing and securing money : Suh-aect. 

• 3, C. (d) i*] 

debenture debts. Subsequently an order appoint- 
ing a receiver was made in a debenture-holders* 
action ) the co. being ordered to deliver up to such 
receiver all documents relating to the property 
conmrised in the debentures. The co.’s title 
deeds were then in the possession of their solr., 
who refused to deliver them up, claiming a lien 
for costs incurred by the co. to him as their solr. 
prior to the appointment of the receiver : — 
Held : so long as the debentures continued to be 
a “ floating security ” — that is, until the appoint- 
ment of the receiver — they did not interfere with 
the co.’s business being carried on in the ordinary 
way, & the debenture-holders could not prevent 
the co.’s solr., employed by them in the usual 
course of their business, from acquiring the 
ordinary solr’s. lien ; &, inasmuch as that lien 
was a right given by the general law, & not a 
“ charge,” or, at any rate, not a charge “ created ” 
by the co., the solr. was not precluded by the 
condition of the debentures from asserting his 
lien in priority to the debenture-holders. — 
Brunton V, Electrical Engineering Cghpn., 
[1892] 1 Ch. 434; 61 L. J. Ch. 256; 65 E. T. 
745 ; 8 T. L. li. 158. 

Annotatiems : — Refd. Robson v. Smith, ri89f)] 2 Ch. 118; 

Taunton v. Warwickshire SlierilT, [ 1 895] 1 ( 'h. 7'M. Mentd. 

lie Walker, Meredith v. Walker (1893), 08 L. T. 517. 

4713. .] — (1) Debentures wher(^by a charge 

in the natme of what is called a floating security 
over all a co.’s property is given to the debenture- 
holders, allow the co. to deal with its assets in 
the ordinary course of business until the co. is 
wound up, or stops business, or a receiver is 
appointed at the instance of the debenture- 
holders ; or, in other words, such debentures 
constitute a charge, but give a licence to the co. 
to carry on its business. So long as t he debentures 
remain a mere floating security, that is to say, so 
long as the licence to the co. to carry on its business 
has not been terminated, the iiroiiei-ty of the co. 
may be dealt with in the ordinary course of business 
as if the debentures had not been given, any 
such dealing with a particular property will be 
binding on the debenture-holders, provided that 
the dealing be completed before the debentures 
cease to be merely a floating security. 

(2) The holder of a debenture which constitutes 
only a floating security as long as the co. continues 
to carry on its business, & no steps have been taken 
to wind it up or to get a receiver appoint ihI, cannot 
single out a particular debt due to the co., & give 
notice requiring that debt to be paid to him, or 
not to be paid to the co., or to persons validly 
claiming under the co,, & under such circumstances 
where a garnishee order has been obtained against 
the debtor, the garnishee may safely pay his debt 
to the judgment creditor without reference to the 
notice. 

(3) The word “charge” in a debenture pro- 
viding that the co. shall not be at liberty to create 
any mtge. or charge upon any property in prioiity 
to the debenture will be construed strictly, A 
accordingly garnishee proceedings — which are 


only a form of execution — do not lead to any 
“ charge ” in the true sense being created on the 
debt garnished. 

(4) Pltf. was the holder for value of a co.’s 
first mtge. debenture, which gave him a charge 
in the nature of a floating security over all the 
present & future property of the co., real & 
personal. On Sept. 27, 1893, two garnishee orders 
nisi were obtained by two judgment creditors 
against defts., wdio admitted a debt of £200 to 
the co., & these orders were made absolute on 
Oct. 4, 1893. On Sept. 28, 1893, pltf. also, as a 
judgment creditor, obtained a garnishee order 
nisi against defts., wdiich was made absolute on 
Oct. 5, 1893. On Oct. 11, 1893, pltf. gave notice 
to defts. of his debenture as a prior charge, & 
required them to pay their debt to no person 
other than himself. Defts., however, paid the 
creditor whose garnishee order was first in time. 
In Oct. 1894, the co. passed resolutions for a 
voluntary liquidation. In an action by pltf. for 
pa^unent by defts. to him of the amounts of their 
said debts, evidence was given that the co. had 
procured the completion by other firms of the 
existing trade orders which they had, after 
Sept. 5, 189.3, wdien their goods had been seized 
& sold under an execution, so that they had in 
that w^ay continued to carry on business : — Held : 
in spite of the notice of Oct. 11, the payment by 
defts. under the garnishee order was good as 
against pltf. — B obson r. Smith, [1895] 2 Oh. 118 ; 
64 J.. .1. Ch. 457 ; 72 L. T. 559 ; 43 W. R. 632 ; 
11 T. D. R. 351 ; 2 Mans. 422 ; 13 R. .529. 

Amioiations : — As to (2) Apprvd. lOvauH r. Rival Granite 

Quarries, [1910] 2 K. B. '979. As to (3) Refd. Geisso v. 

Taylor. Weston. Claimant (1905), 71 L. .T. K. B. 912. 

As to (4) Folld. Robinson r. Burneirs Vienna Bakery C^o., 

11904] 2 K. B. 024. Expld. & Distd. (’airney v. Back, 

[1906] 2 K. B. 740 ; Norton v. Yates, [1900] 1 K. B. 112. 

Gew, rally, Mentd. Pcprwro v. Neath & Distriet Tram. Co. 

(1895), 04 L. J. Ch. 737. 

4714. Ordinary course of business — Payment of 
debts — Payment of insurance moneys received by 
company to creditors — Advances by directors to 
company .]^ — By its deb(*nturcs a co. agr(‘ed to 
pay to the lender the j>rinci])al sum thereby 
secured on a date tlierein mentioned, & charged 
with the payment of such principal interest its 
undertaking all its property, both present 
futuriL By the conditions indoised on eacli of 
the debentures it was provided Dial the charge 
executed by the debentures should bo a floating 
security, that, accordingly, the co. might in 
the course of its business deal with dispose of 
the property in such manner as it thought fit. 
The works & part of the stock of the co. having 
been destroyed by fire, two directors who had 
made considerable advances to the co. held a 
meeting of directors, two directors being a quorum, 
& passed a resolution authorising actions against 
the CO. for the moneys they had advanced, & 
instructing solrs. to appear for the co. lk> to consent 
to an immediate judgment, & the amount of the 
insurance money was obtained for them under a 
garnishee order : — Held : the transaction was a 
payment of a just debt, <fe was therefore in the 
course of the business of the co., & that being so, 


conditions endorsed on the debentures, 
the CO. was to bo permitted, until 
default in payment of Interest, etc., in 
course of its business, & for the purpose 
of carrying on same, to deal with the 
property thereby charged in such 
manner as the oo. might think fit, & 
in particular might sell, lease, or 
exchange same, pay & receive nioney, 
& might declare & pay dividends out 


of profits, but nothing therein should 
be taken to authorise the creation of 
any mtge. or charge on the property 
for the time being of tho co. in priority 
to tho chai*ge therel)y created. By the 
trust deed the co. mortgaged tho free- 
hold & leasehold premises t>f the co. 
tn secure tho repayment of the de- 
bentures to tho lenders pari passu, & 
tho CO. covenanted to pay the principal 


& interest secured by the debentures, 
& that same should be a first charge 
on the mortgaged premises, & should 
take precedence over all money which 
might thereafter be raised by tho co. 
by any means whatsoever. The oo. 
obtained advanoes from their bankers 
to enable them to purchase grain for 
the purpose of manufacturing whisky, 
to secure the repayment of which the 
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the debenture-holders had no claim upon the 
insurance moneys. — WiLiiMOTT v, London Celdu- 
DOID Oo. (1886), 34 Ch. D. 147 ; 50 L. J. Ch. 89 ; 
65 L. T. 096 ; 35 W. K. 145 ; 3 T. L. R. 121, C. A. 

Annotations : — Mentd. Re Faure Electric Accumulator (Jo. 

(1888), 68 L. J. Oh. 48 ; He WaslUnffton Diamond Mlninj? 

Oo., [1893] 3 Ch. 95 ; Hamer v. London, City & Midland 

Bank (1918), 87 L. J. K. B. 973. 

4715. Under garnishee order.] — 

Robson Smith, No. 4713, anle, 

4716. Payment to sheriff.] — Jud^?- 

ment having been given in an action against a 
limited co., which had issued debentures giving 
a floating charge over all its property, the goods 
of the CO. were taken in execution under a writ 
of fi. fa. In order to avoid a sale &> to enable 
them to continue to carry on business, the co. 
with the assent of the execution creditor, paid 
daily to the sheriff a certain sum out of their daily 
takings. Afterwards a receiver was apiiointed in 
a debenture-holders’ action, who claimed to be 
entitled to the money paid by the co., which still 
remained in the hands of the sheriff & had not been 
handed over by him to tlie execution creditor : — 
Held : the true effect of the transaction was that 
the money was paid to the sheriff as iiart of 
the debt owing to the execution creditor, who 
was tlierefore entitled to retain it as against 
the debenture-liolders. — Robinson v, Burnell’s 
Vienna Bakery Co., [1904] 2 K. B. 624 ; 73 
L. J. K. B. 911 ; 91 L. T. 375 ; 52 W. R 526 ; 
20 T. L. R. 284 ; 48 Sol. Jo. 299. 

Annotation : — Conad. Evans v. Illval Granite Quarries, 

[1910] 2 K. B. 979. 

4717. Acquisition of lien by solicitor.] 

Brunton V, Electrical .Engineering Corpn., 
No. 4712, ante, 

4718. Issue of debentures to solicitor for 

security for costs .] — He Hubbard & Co., TjTd., 
IlUBBABD V, lIirBBARD & Co., Ltd., No. 4602, 

4719. Allowing seizure of goods under 

execution.] — Davey <!c Co. v, Williamson & 
Sons, No. 4766, post, 

4720. Working out foreclosure decree — 

Debenture>holders no parties to foreclosure action.] 

— (1) The holders of debentures — subsequent in 
date to a specific mtge. on a co.’s property — which 
constitute a “ floating charge ” on all tlie property 
of the CO. are necessary parties to an action for 
foreclosm'o of tlie mtge., even although their 
charge has not yet crystallised. 

(2) The worMng out of a foreclosure decree in 
the absence of the debenture-holders cannot be 
considered a dealing by the co. with its property 
in the ordinary course of its business. — Wallace 
V. Evershed, [1899] 1 Ch. 891 ; 80 L. T. 523 ; 
15 T. L. R. 835 ; 6 Mans. 351 ; sub nom, Wallace 
V. Evershed, Sladen v. Evershed, 68 L. J. Ch. 
415. 

4721. Sale of whole undertaking — Without 
making provision for debenture-holders.] — The 

power of a co., wliich has issued debentures 
operating as a floating security, to deal with its 
property in the ordinary course of business, does 
not extend to a sale of the whole of its property 
without making provision for the satisfaction or 
discharge of the debentures, & such a sale will be 


restrained by iniunctiou at the instance of a 
debenture-holder. — lie Borax Co., Foster v 
Borax Co., [1899] 2 Ch. 130 ; 68 L. J. Ch. 410 ; 
80 L. T. 461 ; 6 Mans. 439 ; on appeal, [1899] 
2 Ch. 137, n., C. A. ^ 

4722. Sale specified as one of 

company’s objects.] — The memorandum of assocn. 
of a limited co. included, among its objects, the 
carrying on of a business of a specified nature, & 
also the carrying into effect of arrangements for 
amalgamation or union of, or sharing in interests 
whether in whole or in part with, any other co. 
carrying on any business similar or analogous to 
any business authorised by the memorandum ; 
& also the sale of all or any part of the co.’s 
business or property the holding of any 
debentures, shares, stocks, or securities of any 
other CO. The co. sold the whole of its property 
& assets, including the goodwill, with the exception 
of certain securities, which it retained as its own 
jiroperty, to a new co. formed for the purpose of 
acquiring & working the old co.’s business & 
similar undertakings, the sale being in considera- 
tion of debenture -stock & shares in the new co. 
& the old co. agreeing not to carry on any similar 
business otherwise than in conjunction with <fe 
for the benefit of the new co. The old co. had, 
before the sale, issued debentures charging, “ by 
way of floating socunty, all its property, under- 
taking, & assets for tlie time being, whether 
X^resent or future,” & becoming immediately 
payable upon an order or elTective resolution to 
wind up. 

In a debenture-liolders’ action against the old co. 
claiming that by the sale it had ceased to carry 
on its objects as defined by the memorandum, 
& that therefore the debenture charge immediately 
attached: — Held: pltfs.’^ claim failed, because 
(1) the sale was not ulira vires of the memorandum 
of assocn. ; (2) the old co.’s undertaking had 

not ceased to be a going concern, so that the 
debentures wore still nothing more than a “ floating 
security ” ; & (3) the debentures, being a floating 
security, (lid not give the holders any right to 
interfere with what the co. liad done in the ordinary 
course of its business as defined in the memorandum 
of assocn. 

Qu. : whether on the sale the old co. could 
I>recludo itself from exercising its x)ow(U‘s in respect 
of what was in fact the jn'incipal object included 
in the memorandum, <S:. wliether so to do would 
not endanger tlie security of the debenture-holders 
by limiting & altering it . — Re Borax Co., Poster 
V. Borax Co., [1901] I Ch. 326 ; 70 T.. .1. Vh. 162 ; 
83 L. T. 638 ; 49 W. R. 212 ; 17 T. L. R. 159 ; 
45 Sol. Jo. 138, O. A. 

4723. Sale & delivery of goods — Set off by 

debenture-holder of amount due on debenture 
against balance due from him for goods sold & 
delivered.]- —A debenture issued by a trading co. 
to their bankers & payable on Aug, 1, 1900, 
provided that the debenture should be a first 
charge upon all the co.’s undertaking & property 
present & future ; that such charges was to be a 
floating security, but so that the oo. were not to 
be at liberty to create any mtge. or charge in 
priority to, or upon an c(xuality with that 
debenture ; that the co. should he at liberty to 
carry on their business until default should bo 


CO. pledged to tbe bank certain 
whisky, by delivering to tlie bank the 
w’arrants for the whisky, with iiivotoes : 
— Held : the transaction came within 
the restriction against creating any 
mtgo. or obargQ on the property in 


priority to the debentures, & the pro- 
vision that the debentures should take 

E recedence over all money which might 
e raised by the oo., by any moans 
whatsoever, & the bank w'cre not 
entitled to the whisky against the 


debontm'o 
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440 ; 40 1. L. 
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Sect, ^^1 . — Borrowing and securing money: Suh^scct, 

~ - a.] 

made in payment of the principal sum secured, 
or until a receiver should be appoint/ed, & that 
fiMim & after such default, or the appointment 
of a receiver, the liberty of the co. to cai*ry on 
t/heir business should forthwith cease <fc detormine, 
& the charge creatod by the debenture sliould be 
immediately enforceable. The co. subsequently 
issued to defts., with whom they Ijad been were 
trading, a debenture payable on Oct. 1, 1900, 
& expressed to be subject to the debenture held 
by the bankers. The co. made default in payment 
both of the debenture issued to the bankers & of 
that issued to defts. The bankers took no steps 
to stox> the co. carrying on tlieir business until 
Oct. 2, 1901, when they appointed a receiver. 
In an action brought by the (;o. & the bankers to 
recover from defts. the balance of the price 
of goods sold & delivered by the co. to defts. 
between .Jidy 1, 1900, & Oct. 1, 1901 : — Held: 
defts. were entitled to s<‘t oil the sum whitdi on 
Oct. 1, 1900, became due under their debenture 
against the sum due to jdtfs. for the goods. — 
Nklson (Edward) (V). v. Faber <fc CV)., |1903] 
2 K. B. .307 ; 72 L. .1. K. B. 771 ; S9 L. T. 21 ; 10 
Mans. 427. 

4724. Charge to secure overdraft.] — Re 

Standard Rotary Machine Co., Ltd., No. 1730, 

JJOSf, 

4725. Assignments of “ drawbacks ” 

owing by the Crown.] — A co. issued debenture- 
stock secured by a trust deed whereby certain 
freehold A leasehold properties were specifically 
mortgaged to the trustees of the deed, & a fioating 
charge was created in their favour on all the 
assets of the co. Subsequently the co. assigned 
to W. & H. certain book-debts, including rents 
in arrear in respect of leases, some of which were 
specifically included in the trust deed, also 
certain drawbacks owing to the co. by the Crown 
in respect of beer exported by the co. on which 
the CO. was entitled to receive x^ayments equal 
to the amount of tlie excise brewing duty paid 
thereon. W. & H, gave notice of their assignment 
to the tenants from whom rents were due, & to 
the shii)i)ing agents who had been employed by the 
co. to export tlie beer ; but gave no notice to the 
C‘rown. A receiver & manager of the assets Sc 
undertaking of the co. was appointed on behalf 
of the debenture-holders, lie gave notice of liis 
appointment to the tenants & to the Ci’own : — • 
Held : the rents in arrear in resx)ect^ of x^rox^eHy 
not sx)ecifically charged belonged to W. & II. but 
the rents of prox)ei’ties specifically mortgaged 
belonged to the debent ure-holdcT‘s inasmuch as 
they had taken x^ossession by the ai)pointment of 
a receiver & giving notice ; the drawbacks were 
only subject to the fioating charge A could be 
dealt with by the co. ; &, as the co. had this 

power by their contract with the debenture- 
holders the latter could not, with notice of the 
assignment, obtain priority to the fujsignees by 
giving notice to the Frown . — Re Ind, Coupe & 
Co,, Ltd., Fisher v, Ind, Coope & Co., Ltd., 
Knox v, Ind, Coope <fe Co., Ltd., Arnoed v, 
Ind, Coope & t'o.. Ltd., [1911] 2 Ch. 223 ; 80 
I.. .1. Ch, 061 ; 105 L. T. 350 ; 55 Sol. .lo. 000. 

4726. Sale of fixtures — Machinery.] — In 

Aug., 1 903, a CO. issued ceitain first mtge. debentures 
secured by a deed of which B. & E. were trustees. 
In 1912 the co., issued certain “ A ” debentures 


to a bank which were registered in the names of 
M. & S., managers of the bank. In the autumn 
of 1916 the CO., with the assent of the trustees, 
sold to pltfs. certain loose Sc fixed machinery for 
£1,880 which was applied by B. Sc E. to recoup 
ceilain advances they had made to the co. It 
was a term of the agreement of sale that ])ltf. 
should be at lib(‘rt,y to leave the mat^hinery hi 
situ as long as he liked, although it was to become 
his property at once. In Dec., 1910, the bank 
appointed T. their receiver, who when he went 
into possession gave orders that pltf . miglit remove 
the loose machinery but not plant which was fixed 
to the freehold. In .Ian., 1917, the co. went into 
liquidation, T. being appointed liquidator. Pltf. 
brought an action against the bank, the receiver, 
the trustees. Sc the co. claiming a declaration that 
the plant Sc machinery were his, Sc an injunction 
to restrain defts. from dealing with it :—Held : 
(1) the bank was prox^erly joined as a pai*ty, 
there being evidence that they had instructed 
the trustee Sc tlie liquidator to prevent pltf. having 
the fixed machinery ; (2) the charge given to the 
bank was a floating charge, which merely gave 
them a right to seize the iiroperty subject to any 
right created in good faith ; (3) the fixtures had 
been sold with tlie concurrence of the trustees & 
in the ordinary course of business, Sc the property 
in them had passed to before the bank’s 

charge had crystallised ; (I) the mere fact that 

the money was applied towards payment of 
trustees did not affect the question whether the 
sale was in the ordinary course of business ; Sc 
pltf. was entitled to judgment. — Hamer v, London 
City Sc Midland Bank, Ltd. (1918), 87 L. .1. K. B. 
973; 118L. T. 571. 

aScc, also, No. 4090, ante, 

4727. Exercise of power — Purchase of goods — 
Rights of creditors for goods supplied & debenture- 
holders inter se.J — He Anglo-American Leather 
Cloth Co., Ltd., No. 4647, ante, 

4728. Sale of part of assets — Proof of right 

to sell.] — -A co. which carried on the business of 
ironmasters Sc manufacturers, issued debentures 
for a total sum of £500,000, by which they charged 
their undertaking, works, Btock-in-trade, plant, 
moneys, & other real Sc pei'sonal proiierty, both 
Xiresent & future, with the x^Ryment of the sums 
secured by the debentures, “ to the intent that 
the same charge shall, until default in the payment 
of the xirincijial or interest to accrue due or become 
payable in respect of the said sum of £500,000, 
or some part thereof, be a fioating security upon 
the undertaking, works. Sc property of the co., 
not hindering sales or leases of, or other dealings 
with, any of the property or assets of the co. m 
the course of its business as a going concern.” 
The co. afterwards contracted to sell some of theii* 
land : — Held : the x^'ii*chaser was entitled to 
reasonable evidence that there had been no defaidt 
in the payment of the principal or interest of the 
debentures. — Re Horne Sc Hellard (1885), 29 
Ch. D. 730 ; 54 L. J. Ch. 919 ; 53 L. T. 562. 
Annotations : — Reid. Brunton v. Electrical Engineering 

Corpn., 11892] 1 Ch. 434 ; Driver v. Broad, fl893] 1 Q. B. 

744 ; Government Stock Investment & Other Se^mrities 

Co. V. Manila Ry., [1895) 2 Ch. 551. Mentd. Taunton v. 

Warwickshire Sheriff (1894), 72 L. T. 712. 

ii. Power to Borrow Money and to Charge Specific 

Assets, 

4729. General rule.] — The mtge. of the property 
Sc undertaking of a co. to secure debenture- 


PART III. SECT. 34, SUB-SECT. 3. — charge on property — Pledge of materials the A. Co., contained a clause charging 

C. (d) ii. — • Position of lender — With notice of in lavonr of the trustees Its other 

contents of trust deed .] — The trust deed assets whatsoever Sc wheresoever with 
d. Restriction on creating prior to pltf, oo„ to secure de))enturcM of the x>ayment of all juoney for the time 
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holders or mtgees. in an equivalent position does 
not prevent the co. from making a valid charge 
on a specific asset as a security for an advance 
of money necessary for cairying on the business. — 
A trading co. has general power to borrow money 
to an extent which is reasonable &> necessary for 
the purposes of the business. — A co. assigned to 
mtgees. all their land, fixtures, & stock-in-trade, &; 
their undertaking, by way of security for a sum of 
money then due. The co. afterwards borrowed 
money for payment of wages & carrying on the 
business, & assigned to the lenders, who were aware 
of the previous mtge., a sum of money which would 
become due to the co. when certain work was 
completed. The lenders gave notice of this to 
tlie persons liable io pay the money. The work 
was completed after a winding-up order, & the 
money paid into ct. : — Held : the lenders had a 
claim on the money so paid into ct., in priority 
to the claim of the mtgees. of the undertaking. — 
He Hamilton’s Windsor Ironworks, Ex p. 
Pitman & Edwards (1879), 12 Ch. D. 707 ; auh 
nom. Me Hamii.ton’s Windsor Iron Works, 
Ltd., Ex p. Pitman, Re Hamilton’s Windsor 
Iron Works, Ltd., Ex p. Provisional Official 
Liquidator, Me Hamilton’s Windsor Iron 
Works, Ltd., Ex p. General Credit & Dis- 
count Co., Ltd., 89 L. T. 058 ; 27 W. R. 445. 

Annofations : — Consd. Wheatley v. Silkstonc & Haiffh Moor 

Coal Co. (LSST)), 29 Ch. D. 715. Refd. Re Aiifflo -American 

Tjcathor CUoth (!o. (1880), 42 L. T. 504 ; Cencral Auction 

Estate & Monetary Co. v. Smith, [1891] 8 Ch. 4:i2. 

4730. Equitable mortgage.] — Wheatley 

V. Hilkstone IlAioii Moor Coal Co., No. 4091, 
aide, 

4731. Money borrowed for wages & carrying on 
business.] — Me Hamilton’s Windsor Ironworks, 
Ex }). Pitman Edavards, No. 4729, aniv. 

4732. Charge on particular freights.] — The 

directors of a sliipping co. passed a resolution 
authorising its brokers to hypotliecate the freight 
of two ships during their present voyages, to 
secure a ])resent adA^ance of sums not exceeding 
£5,000. Sliortly afterwards the brokers transferred 
the freight of one of the shipB to 11. A Co. to 
secure an advance of £8,000, The transfer was 
signed by the brokers as managers of the co., 
who also gHA^e an undertaking to collect the freight 
as agents to H. A (\i. An action having been 
brought by the debenture-holders of the co. for 
the enforcement of th(‘ii' securities, & the co. 
having gone into liquidation, H. Co. applied 
for an order that the liquidator of the co. should 
pay to appets. out of moneys representing 
the freight of the ship in question the sum of 
£3,000 : — Held: the co. had power under its 
ai4s. of assocn, & the resolutions passed inirsuant 
thereto, notAvithstanding the debenture debt, to 
charge specifically a paHicular asset for the pur- 
pose of carrying on the co.’s business ; &, there- 
fore, H. «& Co.’s security was prior to that of the 
debenture -holders. — Wakj> v. Royal Exchange 
Shipping Co., Ltd., Ex p, Harrison (1887), 58 
L. T. 174 ; 0 Asp. M. L. C. 289. 

Annoiatiov : — Consd. Rc liul, Coopo, Fishor r. Tho Co., 

Knox r. Tho Co., Arnold v, Tho Co., [1911] 2 Ch. 223. 


4733. Hypothecation to bankers of remittances 
from foreign agents.] — A limited co. owned a 
railway & also valuable coal mines in a foreign 
country. In 1888 it issued 5 per cent, debentures 
on the security of its railway, it being provided 
by the tru.st deed securing the same that the 
security should not, except in the case of suspension 
of payment by or liquidation of the co., affect 
its other X)roperty. In 1892 it issued fi per cent, 
debentures charged on all its property, & ranking 
as a first charge on its pi*opei*ty other than its 
railway, in respect of which the 1892 debentures 
ranked as a second charge after the 1888 debenturt^s, 
it being provided by the trust deed securing the 
1892 debentures that the co., notwithstanding 
that issue, should bo at liberty in the ordinary 
course of its business, & lor the purpose of carrying 
on the same, io sell, lease, & deal with its property 
for the time being, but not to create any mtge. 
or charge on its railway or coal mines in i)riority 
to tlie debcntm'os, & not to sell its undertakings 
or any substantial part thereof without the con- 
currence of the trustees for the debenture-holders. 

The ordinary course of business was for its 
foreign agents when they had sufficient casli in 
hand on account of the co. to remit it to the co. 
by bills through its agents in England, who sent 
the bills to the co.’s bankei*s for discounting or 
for collection on account of the co., tho bankers 
placed the j^roceeds to the credit of their account 
with the co. In Aug., 1890, the co. being in need 
of money to pay interest on its 0 per cent, de- 
bentures, obtained an advance from its bankers 
on tlie security of a letter hypothecating all 
remittances to be received from its foreign agents ; 
&> in Sept, the co., being in need of money to jiay 
off certain debentures, obtained another advance 
from its bankers on a similar letter of hypothe- 
cation. In Mar., 1897, the co. made default 
in jiayrnent of interest on its debentures, & a 
debenture-holders’ action was brought against 
it & a receiver appointed on Mar. 27. On Mar. 18, 
&> again on Mar. 27, the foreign agents having 
no notice of the appointment of the receiver sent 
remittances to the co., which were handed to the 
receiver on Aj^r. 28 May 8, respectively : — Held : 
the bankers, by virtue of the twa letters of 
hypothecation, were entitled to these remittances 
in priority to the debenture-holders. — Me Arauco 
Co., Ltd. (1898), 79 L. T. 88(). 

4734. Restriction on creating prior charge on 
property — Construction of clause.] — Robson v. 
Smith, No. 4713, ante, 

4735. Title deeds of company’s property 

left with company — Deposit of deeds with bank to 
secure overdraft.] — In 1885 a limited co. issued a 
series of debentures cliargi'd uiion all its property 
both ju’esent & future, such charge to be a floating 
security, but so that the co. was not to be at 
liberty to create any mtge. or charge iii)on its 
freehold or leasehold hereditaments in j)riority 
to the said debentures. In 1895 tho co. deposiUM 
the title-deeds of some of its property with its 
bankers, on a memorandum of charge under seal, 
as a security for an oA’crdralt-. When this charge 
was given, the bank had no notice of the existence 


hciiiff owing on tho scenrity of ihe 
deed. Sc providing that 8iicU charge 
should rank as a floating charge, & 
should in no way hinder the co, from 
selling or otherwise disposing of suoli 
assets 111 the ordinary course of its 
business, & for tho purpose of carrying 
out same. Tho deed contained the 
restriction that the co. shoiihl not ho 
ontitlod to mortgage or charge same 


in priority to or jtari prwsu uith the 
security thereby constituted. It be- 
came necessary for the co. to obtain an 
advance to pajr for pulp w<iod & to 
carry on their husineRR, & deft, bank 
wore applied to for a loan, & granr-od 
smuo upon security being given, under 
the terms of tho Bank Act, s. 74, upon 
the co.’s wood at different pla<’cs : ' 
Iliid : (1) in determining tho aucbtion 


whether or not tho restrictive cliiuHO 
ill tho trust deed was brought to the 
attention of tho hank before the money 
was advanced, the positive evidence of 
an officer of the co. giving details of 
what occurred must bo preferred to tho 
evitlence of tbo bank manager, w’ho 
t-estified that ho had no recollection 
oil the subject; (2) the fact that tho 
bank, in making the loan, relied upOii 
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of the debentures &. made no inquiries. In 1896 
a debentui’e-holders’ action to enforce the security 
was commenced in which an inquiry as to x^riorities 
was directed : — Held : the debenture-holders, 
having left the title-deeds with the co. so as to 
enable it to deal with its proj^erty as if it had not 
been incumbered, could not set up their prior 
charge against the equitable mtge. to the bank ; 
the bank had not been guilty of negligence, & 
having a stronger equity than the debenture- 
holders, was entitled to priority. — Me Oastell. <& 
Brown, Ltd., Koper v. Cartell & Brown, Ltd., 
11898] 1 Ch. 315 ; 67 L. J. Oh. 169 ; mib nonu Re 
Casteel & Brown, Ltd., Ex p. Union Bank of 
London, 78 L. T. 109 ; 46 W. B. 248 ; 14 T. L. It. 
194 ; 42 Sol. Jo. 213. 

Annotations: — Refd. Be Vallolort Sanitary Sloaiii Laundry 

Co., Ward r. Valletort Sanitary Steam Laundry Co., (lUOHJ 

2 Ch. 654 : Re, Bourne, Bourne Bourne, [1906] 1 Ch. 113. 

Mentd. Walker v. Linorn, [1907] 2 Ch. 104. 

4736. Transfer of shares standing In com- 
pany’s name to bankers.] — The 0. co. for the pur- 
pose of raising cai)ital issued mtge. debentures 
amounting to 1*38,000 secured by a trust deed. By 
each debenture the C. co. thereby charged its 
undertaking &; property whatsoever whereso- 
ever including its uncalled capital. By indorsed 
conditions the debentures were to rank pari 
on the property charged, but so that the co. might 
from time to time mtge. or charge the premises 
up to 120,000 with its bankei*s. With that 
exception the charge thereby created was to be a 
floating security, but so that the co. should not be 
at liberty to create any mtge. or charge ranking 
in i)riority to or pari passu with the charge thereby 
created. The C. co. was to keep a register of the 
names of debenture -holders & particulars of their 
debentures. The money secured by the deben- 
tures was to become payable if the O. co. created 
any charge in priority to them. The debentures 
were duly registered under Companies Act, 1900 
(c. 48), 8. 14, in the year 1903. The lour directors 
of the C. CO. having an overdrawn account with 
the M. bank — who were not the co.’s ordinary 
bankei's — on Aj)r. 10, 1905, transferred 5,000 
shares in the 11. co. which were standing in the 
share register of that co. in the name of the C. co., 
to the M. bank, as security for the overdraft, 
executing a banker’s memorandum of deposit 
under the C. co.’s common seal as security for the 
overdraft. A receiver manager of the C. co.’s 
property was appointed in a debenture-holders’ 
action on July 14, 1906 ; who, on presentation to 
the K. co. of the transfer for registration, objected 
to registration of the shares in tlie M. bank’s name 
& gave notice to the bank not to deal with the 
shares. By art. 65 of tlie arts, of assocn. of the C. 
co., the directors of the C. co. were empowered 
to borrow money for the purposes of the co. 

On an application by the M. bank to have their 
names inserted on the register of members of the 
B. co. ; — Held: (1) the transaction with the M. 
bank was within the ordinary coui*se of business 


of the C. CO. ijower of charge fell within the 
powers of the directors ; (2) even if a propoiliion 
of the advance was applied in wiping off a private 
overdraft of the directors, that would not, unless 
the whole transaction was ultra vires^ prevent the 
bank obtaining registration in order to enforce their 
mtge. security ; (3) assuming that the bank had 
notice that there were debentures which required 
to be filed under 1890 (Winding Up) Act, s. 14, if 
they had inspected the register they would not 
have found out in that way that the debentures 
did include a provision that no charge should be 
created on the co.’s j^roperty in i^riority to them, 
only that there were debentures which charged 
the property of the co., & not having notice in that 
way they wei‘e entitled to an order for registration 
of the shares. — Re Standard Rotary Machinpi 
Co., Ltd. (1906), 95 L. T. 829 ; 51 Sol. Jo. 48. 

Annotation : — As to (3) Refd. Wikou v. Kolland, [1910] 2 Cli. 

306. 

4737. Consent of debenture-holders — 

Whether applicable to floating charge or charge on 
specific assets.] — A limited co. issued first mtge. 
debentures for £3,700,000 out- of a total authorised 
issue of £6,000,000. These debentures purported 
to create a floating charge on all the property of 
tlie co., but this was not to interfere — until 
default had been made in payment of principal or 
interest — with the dealing with distribution of 
the said property. Condition 1 of the debentures 
provided that the debenture' was “ one of an issue 
of like debentures for the aggregate sum of 
£ — part of the said autliorised issue 

of £6,000,000 — the whole of which debentures of 
sucli authorised issue are intended to rank pari 
jxjtssu as a fij’st charge upon all the co.’s property.” 
Condition 17 j)rovided that a meeting of debenture- 
holders might “ sanction the creation & issue by 
the co. of debentures or any other security ranking 
as part of or pari passti with the before-mentioned 
£6,000,000 debentures, & to such amounts 
bearing such rates of interest generally on such 
terms & conditions as may be sanctioned or pre- 
scribed at any such meeting ” : — Held : condition 
17 only referred to floating charges, did not 
prevent the co. from creating sx^eciOc charges on 
specific assets, having i^riority over the debentures, 
without calling a meeting of the debenture- 
holders. — Cox Moore v. Peruvian C-orpn., Ltd., 
[1908] 1 Ch. 601 ; 77 L. J. Ch. 387 ; 98 L. T. 611 ; 
15 Mans. 191. 

4738. Notice of restriction.] — A limited co. 
issued debentures charging all its x^roperty both 
present & future, <fe containing a condition that 
the co. should not be at liberty to create any mtge. 
or charge in priority to the debentures. Sub- 
sequently the CO. obtained a loan from resps. on 
the security of an assignment to them of its 
interest in moneys due from an insurance co. 
When the loan & assignment were effected resps.’ 
solr., who negotiated the matter lor them, knew 
that debentures had beeA issued, but did not know 
in what form they were issued, & having been 
misled by the managing director of the co. into 


the assignment under the Bank Act, 
s. 74, could not prejudicially alTcct 
pltfs. when it was shown that the 
advance was made after notice of the 
restriction contained in the trust deed. 
— IxDiA?^ & Gexekac Investmext 
Trust, Ltd. r. Union Bank (1908), 
42 N. 8. n, 353 ; 40 S. C. II. 510.— CAN. 

#. Transfer of debts 

due to canipany.] — Pltfs., trustees for 
bondholders of deft. co. imder rntge. 


of all their real estate & assets, con- 
taining a trust in the words ** nj>on 
trust that trustees shall permit the 
CO. to ooiitinno & carry on the under- 
taking & business of the co. as directors 
may deem expedient, & the co. may 
pledge or mortgage the stock-in-trade 
finished or imflnlshed, & raw material 
therefor, but may not pledge the real 
property, fixtui’es, machinery, or plant, 
or any part thereof,*’ broiight action 
to recover certain material, manu- 


factured & unmanufactured, pledg( 3 d. 
Certain debts due the co., trans- 
ferred, to a bank for advances made : — 
Held : directors of co., notwithstanding 
the mtge., had the right to jiledge the 
material to the bank, & without a 
two -thirds vote of shareholders of co., 
required by Ont. Joint Stock Com- 
anies Act, s. 49 ; & the transfer of 
ehts to bank was a necessary power 
in the directors in order to carry on 
business under sect. 46, & both 



Part IIL — Companies under Companies (Consolidation) Act, 1908, etc. 759 


believing that there was nothing in the debentures 
to affect his client’s security, he did not require 
to see the form. Besps. gave notice of the assign- 
ment to the insurance co., & subsequently the 
debenture -holders gave notice to the insurance co. 
of the prior charge created by the debentures. 
There are three forms in which debentures are 
usually issued. In two of them the debenture 
does not, & in the third it does, j*estrict the co. 
from creating any charge upon its property which 
shall have priority over the charge created by the 
debenture : — Held : resps. were not affected with 
constructive notice of the restrictive clause in the 
debentures, & therefore the assignment gave them 
a charge upon the insurance moneys in priority to 
the debenture-holders. — English & Scottish 
Mercantile Investment Co. v. Brunton, [1892] 
2 Q. B. 700 ; 02 L. J. Q. B. 130 ; 07 L. T. 400 ; 
41 W. B. 133 ; 8 T. L. B. 772 ; 4 B. 58, C. A. 

Annntatio'ns : — Consd. Black v. Williams (1S04), 64 L. J. Ch. 
i;i7 ; Molynoux v. Hawtroy, [1903] 2 K. B. 487 : 
Valletort Sanitary Steam Laundry Co., Ward v. Vallctori 
Sanitary Steam Laundry Co., LI 903] 2 Ch. 654. Refd. 
Blackburn v. Mason (1893), 68 L. T. 510 : Manchester 
Trust V. Furness, 11895J 2 Q. B. .539. Mentd. Brown, 
Shipley v. I. R. Comrs., [1895] 1 Q. B. 240. 

4739. ; .]—(!) On Nov. 26, 1898, the 

managing director of a limited co., forgetting that 
their lirst mtge. debentures, though only con- 
stituting a floating security, precluded the creation 
of any prior charge, deposited their title-deeds with 
their bank to secure the i:)resent «fe future overdraft 
of tlieir current acicount. The bank, though 
aware that debentures had been issued, some 
of which they hold as security for another 
customer’s account, made no inquiry in the 
matter; — Held: (1) the mere i)ossession of the 
debentures as security for another customer’s 
account did not affect the bank with notice of 
their contents in their dealing with the co. ; (2) as 
the co.’s managing director by d(‘positing tlio 
title-deeds impliedly represented that the co. 
could give a valid lirst charge, the bank, though 
aware that debentures had tu*c*n issued, were not 
put on inquiry, & were ent itled to priority, 

(2) On Mar. 17, 1900, the co. issued a second 
mtge. debenture to tlie bank as a collatei*al 
security for an extended overdraft. This deben- 
ture was expressed to be subject to the first mtge. 
debentures : — Held : the bank did not thereby 
obtain notice of the terms of the first- mtge. deben- 
tures so as to postpone tlieir equitable mtge. in 
resjieet of subsequent advances. — Re Valletort 
Sanitary Steam Laundry Co., Ltd., Ward v. 
Valletort Sanitary Steam Laundry Co., Ltd., 
11903] 2 Ch. 054 ; 72 L. J. Ch. 074 ; 89 L. T. 00 ; 
19 T. L. B. 593. 

A7inotcUio7i8 : — -As <o (1) Folld. Re Stamlard Rotary Machino 
Co, (1906), 95 L. T. 829. As to (2) Folld. Re Bourne, 
Bourne v. Bourne, 11906] 1 Ch. 113. 

4740. Purchase of property — Mortgage to 
vendor to secure purchase price — Mortgage of 
equity of redemption.] — In 1901 a co. assured all its 
property present & future upon trust to secure 
debentures. The debentui'e trust deed provided 
that it should operate as a floating security, but 
so that the co. should not be at liberty to create any 
mtge. or charge on the premises ranking in priority 
or pari passu with the security created in favour 


of the debentures. The debentures provided that 
the charge thereby created should operate as a 
floating charge, but that nothing therein contained 
should prevent the co. from charging by way of 
specific mtge., either pari passu or in priority to the 
charge thereby created, any afier-acquhed real or 
leasehold property. In 1905 it purchased certain 
other real property & mortgaged it to the vendor 
to secure the unpaid balance of the purchase- 
money. In 1900 it mortgaged the equity of 
redemption of the same property to pltf., who in 
1909, after action brought, took a transfer of the 
mtge. of 1905 : — Held : pltf. was entitled to 
priority over the debentures in respect of the mtge. 
of 1905, as the vendor’s unpaid lien for the pur- 
chase-money, which was secured by the mtge., was 
jiaramount to the interest of the purchasei’s any 
persons claiming tlirough them, but by viiLue of 
the terms of the debenture trust deed he was not 
entitled to priority in respect of the mtge. of 1900, 

If the priority had turned upon the question of 
notice, the particulars registered pursuant to 
Companit^s Act, 1900 (c. 48), s. 3 4, would have 
amounted to constructive notice of a charge 
affecting the property but not of any special 
restrictions upon dealings by the co. with its 
property in the usual manner when the subsisting 
charge is a floating security. — W ilson v. Kelland, 
[1910] 2 Ch. 300 ; 79 L. J. Ch. 580 ; 103 L. T. 
17 ; 20 T. L. B. 485 ; 54 Sol. Jo. 542 ; 17 Mans. 
233. 

iii. On Landlord’,'^ Power of Distress, 

4741. General rule.] — B cBoundwood Colliery 
C o., Lee v. Boundwood Colliery Co., No. 4747, 
2 »ost. 

4742. Debentures exceeding value of assets.] — 

Where furniture & chattels on premises demised 
to a CO. which is in course of winding up are com- 
prised in the debentures of the co., & the value of 
the furniture & chattels is less than the amount 
of the debenture debt, such furniture <&; chattels 
are not the property of the co. within 1802 Act, 
s. 103, & the landlord may distrain upon them for 
arrears of rent due to him previously to the com- 
mencement of the winding up . — Re New City 
Constitutional Club Co., Ex p. Purssell (1887), 

34 Ch. D. 040 ; 50 I.. J. Ch. 332 ; 50 L. T. 792 ; 

35 W. B. 421 ; 3 T. L. B. 331, C. A. 

Annotation : — Extd. Re IIarpur’8 Cycle Fittings Co., 11900] 

2 Ch. 731. 

4743. .] — H. granted a lease to X. which 

was purchased by a co., but no assignment of it 
was taken. The co., however, entered into 
occupation of the demised premises, & gave H. bills 
of exchange for rent overdue, which bills wers 
dishonoured. After the dishonour the co. passed 
an extraordinary resolution for voluntary winding 
up, & then the landlord distrained for the rent on 
the co.’s chattels. These, however, were subject 
to a floating security contained in debentures 
covering all the co.’s assets, which were insuffi- 
cient in value to satisfy the debenture debt. No 
receiver had been appointed. The liquidators 
having moved to restrain the landlord from 
proceeding with the distress : — Held : (1) but for 
the existence of the debentures, the landlord 


socuritlos were valid In hands of bank. 
— Trusts & Guarantee Co. v. Abbott 
Mitchell Iron & Steel Co. of 
Ontario, Ltd. (1902), 11 O. L. R. 
403 ; 7 O. W. R. 889.~CAN. 

f. Specific security given — 

Position of lender — Onus of establishing 


absence of notice.] — The question was 
as to the validity of a specific security 
created hy a trading co., in the ordinary 
course of business, as against the 
lloating security created by a previous 
trust deed to secure bonds issued by 
the CO. ; — Held : the plea of purchase 
or value without notice must be 


proved in Its entirety by the party 
ofTcring It ; It is not incumbent on 
the opposite party to prove notice 
after the piu'cbase for value is estab- 
lished. — Union Bank of Halifax v. 
Indi vN & General Investment Trust 
(1908), 40 S. C. R. 510.— CAN. 
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66' i. — Borrowing and securmg money : Sab-scct, 

3, C. (^^) iii., iSc {c) i., n. in.] 

would have been restrained, as he had a right to 
prove in the winding up ; (2) as the assets were 
covered by the debentures & were insufficient 
to satisfy th6 debenture debt, the liquidator had 
no right to intervene, & the non-appointment of a 
receiver made no difference. — Re Harpur’s CycT.E 
Fittings Co., [1900] 2 Oh. 731 ; (59 L. J. Ch. 841 ; 
83 L. T. 407 ; 8 Mans. 90. 

(e) Charge hecoming Fixed, 
i. When Charge becomes Fixed, 

4744. On winding up.] — A co. borrowed money 
upon the security of debentures, each of which 
contained a covenant with the holder to pay the 
principal at a future date with interest in the 
meantime, an assignment to the holder of all 
the stock chattels & effects wliich might from time 
to time be held by the co., A a charge of the same 
as security for the repayment of principal <fc 
interest, with a j)roviso that until default in pay- 
ment of principal or interest for 21 days after the 
same respectively ought to be paid the co. might 
receive &: apply all its assets for its own purposes. 
Before the principal money became due or the 
interest luxd fallen into arrear, the co. went into 
liquidation : — Held : the moment the winding up 
commenced the money secured by the debentures 
became payable, & the debenture a security 
enforceable upon all the assets of the co. as they 
existed at the date of the winding up. — Hodson v. 
Tka Co. (1880), 14 Ch. 1). 8.59 ; 49 L. J. Ch. 234 ; 
28 W. K. 458. 

Amiotaiioiis -Folld. Wallace v. Uriivcisal Automatic 

Machined Co., 11891] 2 Ch. 547 ; Re Crompton, Plaj^er v. 

Crompton, fl9Uj 1 Ch. 954. Refd. Re .Southern Brazilian 

Kio Grande do Bui By., [1905] 2 Ch. 78. 

4745. .] — Where debentures issued by way 

of floating security, & charging the undertaking 
with repayment of principal & interest, contained 
a covenant for payment on a specified day & of 
interest in the interim, but contained no con- 
dition making the princiy)al i)ayable on default in 
payment of interest or on a winding up : — Held : 
the principal sum was rendered due <& payable by a 
winding up before such day. — Wallace v. Univer- 
sal Automatic Machines Co., [1894] 2 Ch. 547 ; 
(53 L. J. Vh, 598 ; 70 T.. T. 852 ; 10 T. L. B. 501 ; 

1 Mans. 315 ; 7 K. 310, C. A. 

Antiotafions : — Folld. Re Crompton, Player r. Crompton, 

[1914] 1 Ch. 954. Mentd. Re Borax Co., Foster r. Borax 

Co. (1900), 8:1 B. T. 038. 

4746. .]— Hobson r. Smith, No. 4713, aiiie, 

4747. Passing of first special resolution.] — 

Where a CO. has issued debentures which arc a 
floating charge on its chattels, «a distress under a 
power conferred either before the debentures were 
issued, or while they were a floating security & 
levied before the debentures ceased to be a floating 
security, is valid against the holders of the deben- 
t u res . 

The debentures would not cease to be a floating 
security for this purpose by reason of the passing 
by the co. of the first only of the two special 
rt*solutions to wind up, nor by reason of the making 
of an order in the debenture-holders’ action 
af>pointing a receiver subject to his giving security, 
which order was never drawn up & never came to 


the notice of the landlord distraining . — Re lioUND- 
wooD Colliery Co., Lee v, Boundwood Col- 
liery Co., [1897] 1 Oh. 373 ; (56 L. J. Ch, 186 ; 
75 L. T. 641 ; 45 W. R. 324 ; 13 T. L. R. ITS ; 
41 Sol. Jo. 240, C. A. 

Annotaiion : — Apld. Veuucr'8 KUxjtrlcal Cooking &; Heating 

AppliancOB v. Thorpe, [1915] 2 Ch. 404, 

4748. .] — Re Hubbard & Co., Ltd., Hub- 

bard V, Hubbard k> Co., I^td., No. 4602, ante, 

4749. — — Condition of debenture — Winding up 
otherwise than for reorganisation, reconstruction 
or amalgamation.] — In 1895 a co. issued a series of 
debentures of £100 each to secure the aggregate 
principal sum of £100,000. The debentures, 
which were all in the same form, provided that the 
CO. would, on Jan. 1, 1920, or on such earlier day as 
the principal moneys thereby secured should 
become payable in accordance with the conditions 
endorsed thereon, pay to the registered holder the 
sum of £100, with interest thereon as therein 
mentioned. The conditions provided that the 
principal moneys thereby secured should become 
immediately payable if an order was made or an 
effective resolution was passed for winding up the 
co. otherwise than for the purposes of reorganisa- 
tion, Deconstruction, or amalgamation. The deben- 
tures were securtKl by a trust deed which contained 
a similar provision. J'he combined effect of the 
debentures & the trust deed was to give a floating 
charge on all the assets. In June, 1913, the co. 
passed a l esolution for winding up for the purposes 
of reconstmetion, & subsequently the assets of the 
co. were transferred to a new co. which had been 
incorporated for the i)iHpose of taking them over. 
TVo d(?benture-holders brought an action on 
behalf of themselves & all other Jiolders of dt‘ben- 
tures in the old co. to have the trusts of the trust 
deed carried into execution undt‘r th(‘ order of the 
ct. On an application by pltfs. for the appoint- 
ment of a receiver : — Held : when the business 
of the transferor co. came to an end by the winding 
up, the security ceased to be a floating sticurity 
of that co. ; the debentures ilaui became payable 
& the security became eiiforceabhs & pKis. were 
entitled to the appointment of a receive*!* notwith- 
standing the provisions in the debentures & trust 
deed with reference to winding up for the purposes 
of reconstruction . — Re Crompton & (.o., Ltd., 
Player v. Crompton & Co., I/td., [1911} 1 C3u 
954 ; 83 J.. .1. Ch. (5(56 ; 110 L. T. 759 ; 58 Sol. Jo. 
433 ; 21 Mans. 200. 

4750. On sale of undertaking — Otherwise than 

in ordinary course of business.] — The right of the 
holder of a debenture which is a charge on the 
undertaking of a co. to enforce his security attaches 
if the CO. parts with the whole or substantially 
the whole of its undertaking & assets otlierwise 
than in the ordinary course of business, & ceases to 
be a going concern. The proper remedy of the 
debenture-holder in such a case is by the appoint- 
ment of a receiver of the property comprised in his 
debenture. — Hubbuck v, Hel]VIB (1887), 56 

L. J. Ch. 536 ; 56 L. T. 232 ; 35 W. R. 574 ; 
3 T. li. R. 381. 

AnnotniionH Re Borax Co., Foater v. Borax Co. 

(1900), 83 L. T. 6.38. Mentd. Kolwori v, Binlth, [1895] 2 

CIi. 1 J 8 ; Re CriKhtun & Law Car & Goaoral Iu«co. Corna. 

[1910] 2 K. B. 738. 

4751. Sale of business one of com- 

pany’s objects.] — He Borax Co., Foster v . 
Borax Co., No. 4722, ante. 


PART HI. SECT. 34, SUB-SECT. 3.— 

C. (e) i. 

g. General rule.] — The (jiiCHtlon 
wiicthcr the bccuiity given by dc- 


bentnres & a triiBt deed, which In its 
inception was a hoating security, had 
on a cert>aln date become fixed & 
attached to tho co.'s assets as they 
then stood, depends upon the question 


whether the authority of the co. to 
use, in the course of its business, the 
assets charged with the money owing 
tho debenture holders had thou been 
determined. It is not neeesHary, in 
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4752. Objects comprising carrying on of 
three distinct businesses — Sale ol one business.] 

The objects of a co. comprised the carrying on 
three distinct businesses, supplemental to one 
another. The ct. refused, at the instance of 
debenture-holders having a floating charge on 
the whole iindertaking, to restrain t he sale of one 
business . — Re Vivian (H. H.) & Co., Ltd., Metro- 
politan Bank of England & Walks, Ltd. r. 
Vivian (H. H.) & Co., Ltd., (1900] 2 Ch. 0.54 ; 
69 L. J. Ch. 059 ; 82 L. T. 674 ; 48 W. B. 636 ; 
44 Sol. Jo. 530 ; 7 Mans. 470. 

Annotation : — BeM. Re Borax Co., Foster v. Borax Co., 
[1901] 1 Ch. 326. 

4753. On stoppage of business.] — Bobson v . 
Smith, No. 4713, ante, 

4754. On appointment of receiver on behalf of 
debenture-holders.] — Robson v . Smith, No. 4713, 
ante. 

4755. .] — (1) Debentures issued by a 

limited co., being a floating charge on its assets, 
do not take effect as a charge as from the date of 
their issue, but only from the date of the appoint- 
ment of a receiver on behalf of the debenture- 
holders, then subject to the existing equities. 

(2) A limited co. agreed to sell to B. & (^o. 7,000 
barrels out of their stock at Sa. (Sd. each. B. & Co. 
paid for them ; but the co. fell into difficulties, 
its stock of barrels was exhausted, ik> as to more 
than 4,000 it failed to deliver them. The co. had 
to the knowledge of B. & (^o. issued debentures 
in the usual form of floating securities on all the 
propert/y of the co. The debenture-holders 
obtained the appointment of a receiver at which 
time B. & Co. owed the co. a liquidated sum for 
i’e*nt, had the above claim against the co. in 
respect of the barrels: — Held: (1) the claim of 
B. & Co. against the co. was a liquidated claim 
of 3.V. 6d. for each barrel not^ deliver<Hl, there b(‘ing 
as to each such barrel a total failure of considera- 
1/ion which entitled B. & Co. to recover back their 
purchase-money ; (2) B. Co, could set off this 
demand against what they owed to the co. ; (3) 
the knowledge of the existence of the debentures 
as a floating security, at the time when the debt 
due to them was contracted was not such notice 
of an assignment as to prevent a set off binding 
the debenture-holdere.— Biggerstaff v. Bowatt’s 
Wharf, I^td., Howard v. Bowai't’s Wharf, 
Ltd., [18961 2 Ch. 93 ; 65 L. J. Ch. 530 ; 74 L. T. 
473 ; 44 W. B. 530, C. A. 

Annotations : — Oenerally, Refd. Rc Ronndwood (Colliery C’o., 
Loo r. Ronndwood ('oiliery Co., [1897] 1 Cli. 373 ; Nelson 
V. Fabor, [1903] 2 K. B. 367. Mentd. Re Bank of Syria, 
Owen & Ashworth’s (’laiin, Whitworth’s Claim, [1900] 
2 (3i. 272 ; Premier Industrial Bank v. Carlton ilanu- 
facturing: C’o. & Crabtree, [1909] 1 K. B. 106 ; Rc Fire- 
proof Doors, Umney v. Fireproof Doors, [1916] 2 (^h .142 ; 
Doy V. Pullinger Eng-inoering Co., [1921] I K. B. 77 

4756. Subject to giving of secuiity — Order 

not drawn up.] — Re Round wood Colliery Co., 
Lee V. Boundwood Colliery Co., No. 4747, ante. 


4757. .] — Rc Hubbard k Co., Ltd., Hub- 

bard V. Hubbard & Co., Ltd., No. 4602, arde. 

4758. On default in payment of interest — No 
active steps taken by debenture-holders.] — A co. 

issued debentures charging “by way of floating 
security all its property whatsoever & whereso- 
ever, both present k future, including its uncalled 
capital for the time being,” subject t-o a condition 
that, not/withstanding the said charge, the co. 
was to be at liberty to carry on its business unt il 
default should be made in payment of interest for 
three months, or until an order of ct. should have 
been made, or a special or extraordinary resolution 
passed for winding up : — Held : the mere default 
for three months in payment of interest, without 
any active interference on the part of the deben- 
ture-holders, did not. operate to convert U\c 
floating charge into a fixed security, so as to 
prevent the co. from dealing with its i>roperty. — 
Governments Stock & Other Securities Invest- 
ment Co. V. Manila By. CV)., [1897] A. C. 81 ; 
66 L. J. (^h. 102 ; 75 L. T. 553 ; 45 W. B. 353 ; 
13 T. L. B. 109, TL L. ; afff/., |i895] 2 Cli. 551, 
C. A. 

Annotations r — Consd. Bigfforstaffo r. Rowatt’s Wharf, 
Howard v. Rowatl’n Wharf (1896), 74 L. T. 473 ; Re York- 
shire Woolcomhors’ Asaocn., Houldsworth v Yorkahiie 
Woolcombers Asaooji., [1903] 2 Ch. 284. £:^ld. llliuK- 

worlh V. Houldsworth, [1904] A. C. 37)5. Consd. (-V)X 
Moore r. Peruvian Corpn., [1908] 1 Oil. 604. Apld. Evans 
r. Rival Granite Quarries, [1910] 2 K. B. 979. Consd. 
Do Becra Consolidaled Mines v. Britisli South Africa Co., 
[1912] A. C. .52. Apld. National Provincial Bank of 
England v. United Eletdric Theati’cs, [1916] 1 Ch. 132 : 
Humer v. London, C’ity & Midland Bank (1918), 87 
L. J. K. B. 973. Refd. Rc Hubbard, Hubbard v. Hubbanl 
(i898), 68 L (3i. 54 ; Re Vivian, Metropolitan Bank of 
Engrland & Wales v. Vivian, 1 1900 1 2 Ch. 654 ; Re Borax 
Co., Foater r. lb>rax (’o., I1901J J Ch. 326; Nelson r. 
Faber, I1903J 2 K. B. 367 ; Norton v. Yates, [1906] 1 K. B. 
112 ; Rc Crompton, Player r. (Tompton, I191I] 1 Ch. 954, 

4759. On demand for repayment.] — E vans v. 
Bivai. Granite Quarries, Ltd., No. 4698, ante. 

4760. On notice of company’s bankers claiming 
company’s bank balance attached under garnishee 
order,] — E vans v. Rival Granite Quarriks, 
Ltd., No. 4098, ante. 

ii. On What Anucts. 

4761. To what assets charge attaches — Charge 
becoming fixed by winding up — Assets at date of 
commencement of winding up.] — H odson v. Tea 
C o., No. 4741, ante. 

4762. Charge becoming fixed by appoint- 

ment of receiver — Whether assets at date of 
creation or fixing.]— B igg erst aff v. Bowatt’s 
Wharf, Ltd., Howard v. Bowatt’s Wharf, 
Ltd., No. 4755, ajitc. 

iii. Effect as regards Execution Creditors and 

Garnishees, 

4763. General rule.] — Where a co. hovs issued 
debentures giving a floating charge on its present 


order that the floating security may 
attach, that the co.’s business should 
be brought to an end Anally & for 
ever. — Geoghkgan v. Greymouth- 
PoiNT Elizabeth Ry. & Coal Co., 
Ltd. (1897), 16 N. Z. L. R. 749.— N.Z. 

PART III. SECT. 84, SUB-SECT. 8.— 
C. (e) U. 

k. To what assets charge attaches 
— Charge becoming fixed by uppairU- 
ment of receiver — Effect of contract.y— 
Deft. co. had entered into a contract 
with a oorpn. tor the construction of 
certain works. By one of the clauses 
of the contract the oorpn. was em- 
pO’wered to determine the contract & 
complete the work, & by another 
clause the corpu. was given power upon 

X. 


such determination to take possession 
of & use any materials, plant, etc., 
provided by deft. co. for the purpose 
of the work. Subsequently to this 
contract deft. co. gave to pltf, bank 
a floating charge over all its property 
& assets. On Apr. 11, 1913, deft. co. 
commenced an action against the 
corpn. to set aside the contract, or 
in the alternative for daniRfires for its 
breach. On Apr. 23, 1913, the corpn. 
gave notice to deft. co. determining 
the contract. On Apr. 30, 1913, a 
receiver & manager was appointed in 
this action at the suit of pltf. bank. 
By the order appointing him, the 
receiver & manager was directed to 
take possession of deft, co.’s assets, 
which he accordingly proceeded to do. 


The corpn. then claimed the material 
& plant of deft, co., which the receiver 
refused to deliver. The corpn. now 
moved pro inter esse suo In the action, 
for an order directing the receiver & 
manager to deliver possession of the 
materials & plant to the corpn., who 
claimed it under the above clause in 
the contract. Judgment had been 
obttuned in this action, declaring pltf. 
oo. to have a flrst charge on all the 
assets of the deft. co. The action by 
deft. CO. against the corpn. was still 
pending : — field : the corpn. was not 
entitled to possession as against the 
receiver &: manager under the floating 
charge. — Bank of Monthkat, r. West- 
holme Litmbek C:o., Ltd. (1913), 18 
B. C. R. 65.— CAN. 


E 
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Sect 3i . — Borrowing and securing money: Sub-sect 
3, (7. (e) iii., D. 

& future property, the debenture-hohh^rs arc 
entitled to the appointment of a receivei- on the 
sole ground of jeopardy to the security, even 
although nothing may be due & presently payable 
to the debenture -holders. The fact that the 
creditor has issued a writ & sipied judgment, & is 
in a position to issue execution, may constitute 
jeopardy. Persons supplying such a co. with 
goods have an expectation of being paid only when 
such payment would be in the ordinary course of 
business. This expectation is intercepted when a 
receiver is appointed, but even before the appoint- 
ment those creditors, as between themselves & the 
debenture-holders, have no right to enforce 
payment of their debts in priority to the latter. 

An execution creditor takes subject to all 
equities of the debenture-holders. — Re liONDON 
Pressed Hinoe Co., Ltd., Campbell, v. IjOndon 
Pressed Hinge Co., TjTD., [1905] 1 Ch. 570 ; 
74 L. J. Ch. 321 ; 92 L. T. 409 ; 53 W. K. 407 ; 
21 T. L. K. 322 ; 49 Sol. Jo. 334 ; 12 Mans. 219. 

Ann^ialions : — Consd. Evans r. Rival Granite Quarries, 
flUlOJ 2 K. B. ‘)7.9. Refd. Re Chic, 11905] 2 Ch. 345 ; Re 
Melson, [l‘J06J 1 Ch. 841 ; Norton r. Yates, [1906] 1 K. B. 
112 ; Re Neiv'diffato Colliciy, Ne\\'dog‘atc v. Newdigate 
Colliery, [1912] 1 Ch. 468. 

4764. .] — Evans v. Kival Granite Quar- 

ries, Ltd., No. 4098, ante. 

Compare No. 4783, post. 

4765. Entry of sheriff under writ of fl. fa. — 
Subsequent petition for winding up & order.] — On 

Jan. 10 & 17, 1890, the sheriff, under two writs of 
fl, fa., entered into possession of the co.’s theatre, 
& seized personal chattels of the co. On Jan. 18, 
a winding-up petition was presented, an order 
was made upon it on Feb. 1. From Jan. 18 to 
Jan. 27, the sheriff took the money received from 
the public at the door of the theatre, & on Jan. 21, 
he paid the execution creditors out of the takings. 
The sheriff remained in possession, under a third 
writ lodged after the presentation of the petition, 
until Feb. 10, when ho withdrew under an order 
of the ct., without having sold any of the goods 
seized, lie was afterwards ordered to pay the 
whole of the takings to the liquidator, which he 
did. The liquidator sold the goods, A tlie sheriff 
claimed out of tin; proceeds tlie sums paid to the 
execution creditors under the writs of Jan. 10 A 
1 7. All the real A peisonal property of the co 
was subject to deVientures by way of floating 
security : the debenture-holders, at any 

rate until the sale of the goods, were entitled in 
priority to the execution creditors, & the sheriff 
was not entitled to any relief as against them. — 
Re Opera, Ltd., [1891] 3 (h. 200 ; 00 L. J. Ch. 
839 ; 05 L. T. 371 ; 39 W. li. 705 ; 7 T. L. IL 055, 
C. A. 

Annoiatiema : — Distd. Robaon v, Smith, [1895] 2 Ch. 118. 
Apld. Richards v. KiddormiiiHtcr Overseers, Richards v. 
Kiddemiinstcr Corpn., [1896] 2 Vh. 212. Consd. Rc 
Roimdwood Colliery Co., Lee v. Rouudwood Colliery Co., 
[1897] 1 Ch. 37 3. Folld. Davey v. Williamson. [1H98J 
2 Q. B. 194. Distd. Evans v. Rival Granito Quarries, 
11910] 2 K. B. 979. Refd. Taunton v. Warwickshire 
.Sheriff, [1895] 2 Ch. 319 ; Duck v. Tower Galvanlsing^ Co., 
[1901] 2 K. B. 314 ; Re London Pressed Hinge Co., 
Campbell v. London Pressed Hinge Co., [1905] 1 Ch. 576. 

4766. Seizure by sheriff — Company’s property 
vested in trustees under trust deed.] — Mtge. deben- 
tures issued by a limited co. were secured by a 
floating charge on all the property of the co., 
subject to the conditions that no part of the 
property should be dealt with except in the ordi- 
nary course of the business, that the debenture- 
holders should be entitled to the benefit of a trust 
deed which vested in the trustee for the benefit of 


the debenture-holders the leasehold jiroperty & 
uncalled capital, &- gave him the right to call upon 
the co. to vest in him all other property of the co. 
except chattels within the meaning of the Bills of 
Hale Acts ; but the co. was left free to carry on the 
business A deal with the assets until the debenture - 
holders or the trustee took action on the happening 
of certain events, by one of which the security 
constituted by the trust deed became enforceable 
if any execution were sued out against the property 
of the co. Before the due date for the payment 
of the debentures had arrived execution was issued 
against the co. under a judgment obtained for 
trade goods supplied to them, A goods of the co, 
charged by the debentures were seized by the 
sheriff under a writ of fi. fa. No winding-up 
resolution had been passed, no receiver had been 
appointed, A tlie trustee liad not put in force his 
powers under the trust deed. In an interpleader 
issue between the execution creditors A the 
debcnture-liolders : — Held : t he rights of t he 
debenture-holders prevailed over those of the 
execution creditors, as the goods seized were 
validly charged with the payment of the deben- 
tures, A the lights of the debenture-holders could 
not be affected by the seizure of goods in which the 
judgment debtors had no interest available to 
satisfy the judgment debt ; A tlie security con- 
stituted by the trust deed had become enforceable 
by reason of the execution against the co., the 
seizure under tla^ execution not- being a dealing 
by the co. in the ordinary way of its business. — 
Havey a CU4. V. Williamson A Sons, [1898] 2 
Q. B. 194 ; 07 L. J. Q. B. 099 ; 78 L. T. 755 ; 
40 W. K. 571 ; 42 Sol. Jo. 525, 1). C. 

Annotatiimji : — Consd. Evans v. Rival Granite QuarricK, 

[1910] 2 K. B. 979. Re£d. Re London Pressed Hinge Co., 

Campbell V. London iTessed Hinge ('o., 11905] 1 Ch. 576. 

Cainiey v. Back, [1906] 2 K. B. 7J6; Norton v. Yates, 

[1906] 1 K. B. 112. 

4767. Receiver appointed before sale — 

Sheriff paid out by debenture-holders.] — A joint- 
stock co. issued debentures charging all the pro- 
perty A assets of the co. as a float ing securif-y. On 
Feb. 14, 1895, the sheriff, in execution of a judg- 
ment obtained by a creditor of the co., seized 
certain chattels coveied by the debentures. On 
Feb. 16, the debenture-holders commenced an 
action to enforce their security, A- informed the 
sheriff thereof on P>b. IS. On Feb. 21, the day 
advertised for the sale of the goods by tlie sheriff*, 
the debenture-holders jjaid out the sheriff under 
protest, A on Feb. 22, they obtained the appoint- 
ment of a receivei* : — Held : the debenture- 
holders were entitl(‘d to the money in the hands of 
the sheriff in priority to tlie execution creditor. — 
Taunton v. Waiwic*,kshirk (Sheriff), (1895] 2 
Ch. 319 ; 04 L. J. Ch. 497 ; 72 L. T. 712 ; 43 W. It. 
579 ; 39 Sol. Jo. 522, C. A. 

Aurwlationa : — Refd. Govemmout Stock Investment & 

Other SeciiriticH Co. v. Manila Ry.. [1895] 2 Ch. 551 ; 

Evajib V. Rival Granite Quarries, [1910] 2 K. B. 979. 

4768. Garnishee order — Payment actually made 
by garnishee to garnishor — Before charge fixed.] — 

Kobson V. Smith, No. 4713, ante, 

4709. Debenture issued by company after 

service of garnishee order.] — A garnishee order 
creates no charge on the property or assets of the 
garnishee ; therefore, where a co., after service 
upon them of a garnishee order absolute, issued for 
good consideration to a person having notice of 
the garnishee order a debenture which, on iirocess 
being issued against them, became a charge on the 
whole of their assets : — Held : the debenture- 
holder in respect of goods of the co. was entitled 
to priority over the garnishor issuing execution 
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under his garnishee order. — G eisse r. Taylor, 
[1905] 2 K. B. 658 ; 74 L. J. K. B. 912 ; 93 L. T. 
534 ; 54 W. R. 215 ; 12 Mans. 400, D. C. 
Annotaiions : — Reid. Norton v. Yates, fl906] 1 K. B. ]12 ; 

Evans v. Rival Granite Quarries, fl910] 2 K. B. 979. 

Mentd. Galbraith v. Grimshaw & Baxter, [1910] 1 K. B. 

339. 

4770. Subject to all existing equities over 

debt.] — In 1903 a limited co. issued a series of 
debentures creating the usual first charge “ by way 
of floating security ” on “ all real personal 
property now or any time hereafter belonging to 
the CO.” On Jan. 17, 1905, Y. <fe Co. obtained 
judgment against the co., & on the same day they 
obtained & served on T. & Sons a garnishee 
order nisi for a debt of £434 owing by that firm 
to the CO. On Jan. 19, a receiver <fe manager 
of the CO. was appointed in a debenture-holders’ 
action. Notice of this appointment was served 
on Y. & Co. on Jfin. 20. The debt of £434 having 
been claimed by both the judgment creditor & 
the receiver, the money was j)aid into ct. On 
an interpleader issue to determine the question 
of priority : — Held : as service of a garnishee order 
nisi did not operate as an assignment in equity or 
amount to a transfer of the debt, the right of the 
garnishor was subject to such rights & equities as 
already existed over this particular debt as the 
property of the co. ; at the time the garnishee 
order was served tliere was an existing charge on 
this property by virtue of the floating security 
created by the debentur*(‘S, which was capable of 
becoming a specific charge W’hen the debenture- 
holders intervened, consequently, the receiver 
was entitled to the money in ct.*in priority to 
the judgment creditor. — Norton v. Yates, [1*900] 

1 K. B. 112 ; 75 L. J. K. B. 252 ; 51 W. R. 183; 
50 Sol. Jo. 95. 

Annotations : — Apia. Cainicy r. Back, [190(1] 2 K. B. 71(1 ; 
8innott v. Bowden, [19J2] 2 Cli. 411. Refd. Evans v. 
Rival Granite Quarries, [1910] 2 K. B. 979. 

4771. Receiver for debenture-holders ap- 

pointed after garnishee order absolute.] — In Jan. 

1900, a limited co. issued to pltf. a mtge. debenture 
creating a first charge by way of floating security 
over all the property for the time being of the co. 
On June 15, 1900, deft, obtained judgment 

against the co., &: served a garnishee order nisi on 
a bank in respect of a sum of money standing to 
the credit of the co. in the books of the bank. On 
Juno 25 the garnishee order was made absolute. 
On June 29 a I'eceiver of the assets of the co. was 
appointed on belialf of pltf. under the powers 
contained in his debenture. An interpleader 
issue having been directed to determine whether 
pltf. or deft, was entitled to the money ; — Held ; 
a garnishee order absolute does not transfer to the 
garnishor the property in the garnished debt, &> 
consequently the fact that the receiver was not 
appointed until after the garnishee order had 
been made absolute was immaterial, & pltf. was 
therefore entitled to the money in priority to 
deft.— Cairney Back, [1906*] 2 K. B. 746 ; 
75 L. J. K. B. 1014 ; 96 L. T. Ill ; 22 T. L. R. 
776 ; 50 Sol. Jo. 097 ; 14 Mans. 58. 

Annotations : — Apld. Sinnott v. Bowden, [1912] 2 Ch. 414. 
Refd. Evans v. Rival Granite Quarries, [1910] 2 K. B. 979. 

See, generally. Execution. 

D. Enforcement of Contracts to Take Debentures, 
See, noiJO, 1908 Act, s. 105. 

4772. Whether specific performance 'granted — 
Form of decree.] — Western Counties Ry^. Co. v , 
Anderson & Co. (1892), 8 T. L. R. 595, C. A. 

4773. Contract to lend money to company 

on security of debentures.] — (1) The rule that 
specific performance cannot be granted in respect 


of a contract to lend money applies to a contract 
to lend to a co. money, payable by instalments, 
upon the security of debentures to be issued by 
the co. 

( 2 ) Where til o lender makes defauU in payment, 

the moneys due for unpaid instalments do not 
constitute a debt to the co. & the co. are only 
entitled to damages for the actual loss caused by 
the breach of contract. — S outh African Terri- 
tories V, Wallington, [1898] A. C. 309 ; 67 
L. J. Q. B. 470 ; 78 L. T. 426 ; 40 W. R. 545 ; 
14 T. L. R. 298 ; 42 Sol. Jo. 301, H. L. 

Annotations : — As to (1) Folld. Kuala I'ahi RiiLbar EHlaics 
V. Mowbray (1914), 111 L. T. 1072. Refd. Jarrah Timber 
& Wood I’aving dorpn. v. Sanmel, [1903] 2 Ch. 1 ; lie 
Smelting Corpn., Seaver v. Smelting Corpn., [1915] 1 Ch. 
472. 

4774. Prior forfeiture of debentures for 

non-payment of calls.] — Pltfs. wore a limited co., 
&■ deft, an allottee of certain debentures created 
by them. The debentures were issued on the 
terms of a debenture prospect us which contained 
provisions that the debentures sliould be payable 
” on application £1, on allotment £1 , A the balance 
as required in calls not to exceed £4 per deben- 
ture at intervals of not less than 4 months,” A that 
non-payment of any instalment would render all 
previous payments liable to forfeiture ‘‘in the 
same manner as under arts. 36 to 45 of the co.'s 
arts, of assocn. shai*es are forfeitable on which calls 
are in arrear.” The debentures were allotted on 
May 26, 1913. On Juno 23, 1913, pltfs. made a 
first call payable on July 5. A on Get. 23, 1913, a 
second call payable' on Nov. 8. Deft, failed to pay 
these calls. Sulxsequently, the co. forfeited the 
debentures standing in his name. Art. 43 of thi3 
arts, of assocn., one of the arts, mentioned above 
dealing with the forfeitni’C of shares for non- 
payment of calls, provided that a shareholder 
whose shares had been forfeited shoidd neverthe- 
less be liable for all calls made A not paid at the 
time of the forfeiture. Pltfs. under this art, 
claimed the amount of tlu' calls as being speciiic 
X)crformance of the contract, between them A 
deft.: — Held: (1) pltfs., having forfeited the 
debent ures, were not in a posit ion to ask for speciiic 
performance ; (2) on the authority of South 

African Territories v. Wallington, No. 4773, ante, 
they had here no right to recover with respect to 
the debentures ai>art fi'om specific i>erformance ; 
(3) in order to make art. 43 apply to the deben- 
tures clearer language should have been used than 
the general words above quoted ; (1) the lirst call 
was bad, as being at a less interval than 1 months 
after May 26, 1913 ; the second call was good. — 
Kuala Pahi Rubber Estates, Ltd. v, Mowbray 
(1914), 111 L. T. 1072, C. A. 

4775. Measure of damage — Special damage.] — 
Western Counties Ry. Co. v. Anderson A Co. 
(1892), 8 T. L. R. 595, O. A. 

4776. Actual loss.] — South African 

Territories v, Wallington, No. 4773, ante. 

4777. Whether general or nominal.] — 

Defts. agreed to purcliasc debentures of pltf. 
syndicate. Defts. faded to carry out the agree- 
ment : — Held : jiltf. syndicate was entitled to 
recover from defts. general, A not merely nominal 
damages, for defts.’ breach of contract. — W allis 
Chlorine 8yndic::ate, Ltd. v. American Alkali 
C o., Ltd. (1901), 17 T. L. R. 656 ; 45 Sol. Jo. 654. 

E. Agreements to Issue Debentures, 

4778. Agreement to create charge — Defective 
execution of intention — Enforceable in equity.] — 
He Strand Music IIali. Co., No. 4577, ante. 

4779 . — Operation as charge.] — In 1883, a 

E 2 
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Sect. 34 . — Borrormng and senirino money : Svh-seet. 
3 , JE. ^ F. (a) & (h).\ 

ro. issued certain debentures, wliioli were in the 
form of an agreement under iJio common seal of 
the CO., to pay to the bearer on a specified day a 
sum of £100, with interest. These flel»ent-ures 
themselves created no charge, but each contained 
a statement that it Wiis issued upon iSt subject to 
the conditions endorsed thereon. ('Ondition 5 was 
to the effect that the debenture-holders were entitled 
to the benefit of a certain covering deed, by which, 
subject to a certain mtge., the freehold buildings 
of the CO. & all the machinery fittings, etc., of the 
CO. in or about the premises, & any other that 
might be substituted thei‘efor, were vestc^d in 
tnistees to secure the payment of the debentures. 
This deed was not registered under the Bills of 
Sale Acts. In 18S4, the directors of the co. sent 
a circular to the debenture-holders stating tliat, 
in consequence of a defect in the debentures arising 
from the non-registration of the covering deed, 
they had caused new debentures to be sealed in 
their favour. The new foiTu of debentures pur- 

g orted on the face of it to charge in favour of the 
older or bearei* the amount due on the debenture 
upon the co.’s undertaking, & all its property, 
both I'eal & personal was stated to be supple- 
mental to the original bond of th(' liolder to whom 
it was given. 'The co. was in course of being 
wound up, & the official liquidator now claimeil 
the (^battels comprised in the deed on the ground 
that f.h(‘ deed had not been registered under the 
Bills of Sale Acts: — Held: (1) having regard to 
condition 5, there was a contract on the part of 
the co. to give the debent ur<vholders a charge 
upon all the property of the co., a charge was 
tliereby constituted ; (2) the debentures came 

within Bills of Sale Act, 18cS2 (c. 48), s. 17 ; (8) the 
supplemental d(‘l)entures were issued to give a 
better s(‘(:urity to the Jiolders of the original 
debentures. ^ did not extend to property not 
comprised in the original d<d)ent iires. — Itoss r. 
Aumy A: Navy IIOTr:!. Co. (188(i), 81 Ch. I). 48 ; 
5.5 L. T. 472 ; 35 W. B. 40 ; 2 T. B. II. 907, C. A. 

Annotaihrns : — Js to (1) Apld. Hr QuceiiKlnnd Laud C^tal 
Davis r. Martin, 11894] Ch. ISl. Distd. He Johnston 
Foreign Patents Co., He Johnston Dio I’ress Co., He 
.Tohnatonla FngraviiiK Co., J. P, Trust r. The Cos, (1901), 
{)! L. T. 1*24. Retd. Tjovy r. Aborcorris Slate & Slab 
(^o. (1887), :17 Ch. D. 280; He Bircham (1895), 04 L. J. 
(’h. 708 ; lirown. Shij)loy i\ I. B. Comrs., 11H95J 2 (^. B. 
698 ; He Fireproof Doors, Uinnoy r. The C!o., (19101 
2 CJi. 142. Afi to (2) Distd. JcnkiiiBon v. Brandloy IMiiiiiij? 
(’o. (1887), 19 Q. B. D, 608. Refd. To])ham v. (IreenKido 
Glazed Fire*l?riek Co. (1887), 07 Ch. D. 281 ; G. N. By. 
V. Coal Co-op. Soc., (1890] 1 (!h. 187 : Bichards v. Kidder- 
niinster Overs(*erH, Bicliards r. Kid<leriiiinHter, Corpn., 

[ J896J 2 Cli. 212. 


4780. Debenture not in fact issued.] — 

(1) A CO. issued a prospectus offering for subscrip- 
tion £20,000, first mtge. debentures to be secured 
upon the entire property of the co. S. filled up 
a foim of application which requested an allot- 
ment of debentures “ upon the terms of the co.’s 
prospectus.” The directors passed a resolution 
allotting the debentures to S., <fc the secretary 
wrote a letter communicating the allotment to 
him, & he paid the amount of his subscription. 
Subsequently a debenture trust deed was executed 
by which the co. granted to trustees for the 
debenture-holders “all singular the freeliold 
land & hereditaments specified in the first schedule 
hei*eto.” The deed as executed contained no 
schedule, nor any description. No debentures 
were ever issued. The co. went into liquidation. 
8. claimed to rank as a debenture-holder & to 
be entitled to a charge on the co.’s property : — 
Held : there was a valid contract to allot to S. 


debentures to be a charge on ilie entire property 
of the CO., thougJi the debentures Jiad not in 
fact been issued, still S. must be declared entitled 
to the charge for the amount advanced by him. 

(2) A se(;on(l pros]>eeins was issued stating 
tlie d(4»entnr(‘ capital f o he £29,009 in first mtge. 
debenture's “ of which a large amount has already 
been af>plied for A allotted. 7’he rf‘maind<a* is 
now olTerod for subscription ; ” but there was no 
statement as to what th(* debentures now ofTored 
were to be secured upon. Q. applied for deben- 
tures on the faith of this prospectus & received 
notice of the acceptance of his offer to subscribe, 
& he then y^aid the amount of his subscription, 
but no debentures were ever issued to him : — 
Held : there was nothing to show on what security 
(^. had advanced his money, <fe he could not fhore- 
fore be declared entitled to a clnuge on the eo.’s 
property . — He New Ditimiam Salt Bo., Steven- 
son’s Quin’s Cases (1890), 7 T. L. 11. 18 ; 2 
Meg. 360. 


4781. 


.] — ^A person who is en- 


titled to have a debentuj'o issued to him is a deben- 
ture-holder in equity & as such is entitled to the 
rights of a debenture-holder, even although the 
debenture has neither been sealed nor issued to 
him. — 1)EY V. JliTBBEi? A Mercantile C'orpn., 
I.TD., [19281 2 Ch. 528; .39 T. L. R. 615; 67 
Sol. .To. 768. 

4782. Uncertainty as to property to 

be charged.] — Re New Durham SAi/r Co., 
Stevenson’s & Quin’s Cases, No. 4780, ante. 

4783. As against execution creditor,] — 

Whei'e an agreement has bcum made by a joint- 
stock CO. to issue debentures containing a. charge 
upon all its y)rop('rty, an execution creditor who, 
sub8(Hyuently to th<^ agreement, but before the 
issue of tlie debentures, s(4zes pro])(‘rty of the co., 
is only (mtitled to tin* y)i*operly subject to the 
charge whicli is created in e(piity by the agreement 
to issue the debentur(*s. — Simultaneous (k>LOUR 
Pkinttno Syndicate v. B^owei?,atcer, [1901] 
1 K. B. 771 ; 70 L. .1. K. B. 458 ; 17 T. J.. R. 868 ; 


8 Mans. 807. 


Refd. Jir London Pn'SKod Tlinpro ('o., ('amp- 
boll r. Jiondoii Fn'KHod IlinRo Co,, [19()6| 1 Cli. 67<J ; 
Kvuuh r. JOval Granite Quarries, [19101 2 K. B. 979. 


Co'niyare No. 4703, a)de. 

4784. Whether contract binding under 

Statute of Frauds — Sufficiency of memorandum,] - 

He Queensland Band A 0(4 al (U>., Davis v. 
Martin, No. 4632, ante. 

See, generally y (’ontra(H% Vol. XTT., p}). 129 ei 
scg, 

— Necessity for writing.] — CVjmpare No. 

4826, poM. 

4785. — — At option of creditor — Exercise of 
option.] — An option to caU at any time for a 
si>ecific amount of mtge. debentures of a given 
issue in satisfaction of a debt is a good equitable 
security while the issue remains unexhausted, A 
may be exercised after judgment in a debenture- 
holder’s action. 

A CO. borrowed money from a first mtge. deben- 
ture-holder, giving him promissory notes A an 
option to call at any time for th^ equivalent in 
second mtge. debentures out of a series then being 
issued. In spite of rey)eatcd pressure by the co., 
the creditor refused to exercise his oy^tion, pre- 
ferring to retain the notes as bearing a higher 
rate of interest A being more readily enforceable 
than the debentures. Ten years having elapsed, 
the creditor joined in a debenture-holders’ action 
as pltf . in respect of his first mtge. debenture, but, 
finding after judgment that there would be no 
funds available for ordinary creditors, A that there 
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were stiU mtge. debentures of the second series 
unissued, he exercised his option, claiming in 
the alternative to rank as a debenturerh older of 
the second series : — H eld : the above facts 
raised no case of waiver, & the creditor was entitled 
to rank as a debenture-holder of the second series. 
— Pegge V, Neath & DiSTRicrr Tramways Co., 
Ltd., [1898] 1 Ch. 183; 87 L. J. Ch. 17; 77 L. T. 
550 ; 40 W. R. 243 ; 14 T. L. R. 02 ; 42 Sol. Jo. 00. 

Within three months of winding 

up.]— S'cc Nos. 4095, 4700, ante. 

Compare Nos. 4786, 4940, post, 

4786. Agreement to issue debentures when 

a position legally to do so.”] — A special verdict 
found that, by agreement of July 21, 1847, 
between the directors of the railway co. & deft., 
he agreed to take all the unappropriated shares 
in the co., being 4935, & to pay Ju4 per share on 
Aug. 15, then next, «fe, meanwhile, to deposit 
securities to the amount of £20,000 ; & the co. 
agreed that, “ so soon as £15 per share shall have 
been paid on the 4,935 shares, <& that the co. is 
in a position legally to do so, they shall deliver ” 
to deft. mtge. debentures of the co. payable three 
years after date, bearing 5 per cent, interest, 
for £24,075, being at the rat(^ of £5 per share. 
At a me(‘ting of the shareholders, on Aug. 10, 

3 817, convened for the purpose, the agreement 
was confirmed by the shareholders, &/ the shares 
were j-('gistered to deft, with his consent. The 
call, on whic'h tiie action was brought, was made 
in Dec. 1847: — Held: th<i i)roduction of the 
r(‘gister made a prhnd facie <*ase that deft, was a 
shareholder, uhich case was not rehutt(*d by any- 
thing in th(‘ other i‘vid(‘nc(5 ; even if the stipulation 
t'O d(‘liver intg(‘. debentur(‘H in consideration of 
the shares tak(‘ii were illegal, this would be no 
defence, as the action was not on the agreement, 

th(? agreement had been, in part, executed by 
the transfer of the shar(‘S, which transfer took 
effect in j}ra^8cnti ; the stipulation to deliver such 
d(*benturc*s, as soon as the co. should be in 
position legally to do so, was not illegal. 

The directors could not deliver mtge. debentui (;s 
by their Act of Parliament at the time of the 
agreement; but they might get the iiower by 
another Act; surely there is a difference between 
an engageimuit to do a thing that is simply un- 
authorised & an engagement to do a thing that is 
either malum proJiibiUnti or malum in sc (Erle, J.). 
— West Cornwall Ry. (\). v. Mowatt (1850), 15 
Q. B. 521 ; 19 L. J. Q. B. 478 ; 15 L. T. O. H. 
247 ; 15 Jur. 101 ; 117 E. R. 550. 

AunotaiMH :■ — Refd. Biigliton Arcado Co. r. Dowliiuf (18G8), 

37 L. J. C. ]'. 12.3. 

F, Issue and He issue of Debentures, 

(a) In General. 

4787. Payment by instalments — Forfeiture clause 
in event of non-payment of instalment — Right to 
withhold payment of instalment without risk of 
forfeiture in winding up.] — A co. issued scrip ceiJ-i 
ficates for debentures, payable by instalments, 
containing a condition that if the further instal- 
ments were not duly paid, the certificate <fe the 
payments credited thereon would become liable 
for forfeiture without further notice. Before 
the diite on which the last instalment became due, 
a petition for winding up was presented which 


was ordered to stand over with liberty for tlie 
certificate holders to withhold payment of the 
final instalment until fmJher order. Subse- 
quently, & after the date named in the certificate 
for the pajunent of the last instalment, a resolu- 
tion was passed authorising the voluntary winding 
up of the co., & a few days later an order was 
obtained continuing that winding up under super- 
vision. The certificate holders afterwards, in 
consecpience of a further order, paid the instal- 
ment :~~"Hcld : they were entitled to have the 
instalment returned to them without incurring 
a risk of forfeiting tlie certificate. 

Semble : the result woidd have been the same 
even if the order authorising the certificate holders 
to withhold the payment of the instalment had 
not been made. — Rc Consolidated Land Co., 
Ltd., Ellerby’s Claim (1872), 20 W. R. 855. 

Effect of forfeiture on right to specific 

performance of contract.] — See No. 4774, ante, 

4788. Debenture prospectus — “ Debenture ” 
referred to in resolution 6c prospectus — ” Mortgage 
debentures ” giving charge over whole property 
of company given.] — He Hansard Pubusiuno 
Union, Ltd. (1892), 8 T. L. R. 280, C. A. 

4789. Power to issue — Cancellation of defective 
issue — Issue of fresh series.] — The hict of an agree- 
ment having been entered into by a limited co. 
to issue d(4)entures <fe to give them to one who 
advances money to the co. as security for his 
advance, docs not prevent debentures subse- 
quently issued for the purpose being duly registered 
under (^os. A(*t, 1900, more than 21 days after 
the date of th(i agreement, so long as they are 
i*egistered within 21 days afUu* the time of their 
b(‘ing sc‘aled A issued. 

A limitcul CO. on Mar. 1, 1903, i*(^solved to issue 
certain dobentui es, A in order to obtain an advance 
from pltf., the co. at tluj same time*, agreed to give 
him debentures of £1,000 as a security for the 
adv'ancc. 'JJk'sc debentures were sealed but not 
registered, A were, on Apr. 0, cancelled & fresh 
ones were, on Apr. 7, sealed, A to the amount of 
£1,000 issued to pltf. Thesci latter debentures 
were registered on A])r. 1 1 : — Held : these deben- 
tures wei’e duly registered within the 21 days 
limited by sect. 1 1 of tlie Act . — He Defries (N.) 
& Co., Ltd., Bowen v. Defries (N.) & C3o., Ltd., 
[1904] 1 Ch. 37 ; 73 L. .1. Vh, 1 ; 52 W. R. 253 ; 
48 Sol. Jo. 51 ; 12 Mans. 51. 

Am wf alum : — Refd. Enbciuor r. Capital & CoiinUcB Buuk, 

2 Ch. :jgg. 

Power to reissue.] - Sub-sect. 3, F. (d), 
post, 

4790. Issue before statement filed in lieu of 
prospectus.] — Jubilee Cotton Mills, Ltd. (Offi- 
cial Receiver & Liquidator) v, Lewis, No. 75, 
ante, 

{b) Whal constiiulcs Issue, 

4791. Bearer debentures sealed & stamped — 
Deposited in company's office — Theft & delivery 
by director to his own creditors.] — The directors of 
a co. directed their secretary to make arrangements 
for the issue of debenture's, for payment of advances 
to the CO. The debentures were accordingly pre- 
pared, being made payable to bearer & sealed & 
stamped ; & wci’c placed in a box the key of which 
was kept by the secretary. Th<i box was deposited 


PART III. SECT. 34, SUB-SECT. 3.— 
F. (b). 

I. Issuing ** — JXatinguished from 
Biqnino,] — Siifniag debentures is not 
“ issuing: ’* them. “ Issue ” means to 
put forth so as to bind the xuirty 


Issuing;.— J fnxk'it r. Simcl.uu (1870), 
1 R. & C. 392.— CAN. 

m. Deposit to secure performance of 
a contract.] — The Act of incorpora- 
tion g’avo the directors power to “ issue 
& sell or pledge all or any of ccrUiin 


bonds ff)r the pnrposo of raising money 
for the prostH'utioii of the undertaking : 
— Held : the expression “ raising 
money," should be given a liberal 
construction, & that using the bonds 
l»y depoHiling them In a bank 
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in the ollfice of the co., which was also the office 
of T., one of the directors, who had made large 
advances to the co. Some of the debentures were 
given out by the secretary to an agent for liim to 
issue them to the public, which he did not succeed 
in doing. The co. was wound up by order of the 
ct. After the commencement of tlie winding up 
the agent returned the debentures to T., who gave 
some of them to It. & (Jo., his own creditors. They 
took them, believing that they had been regularly 
issued & that T. had power to dispose of them : — 
Held : the debentures had not been issued before 
the commencement of the winding up ; the other 
debenture-holders of the co. were not estopped 
from disputing the validity of the debentures 
held by K, A Co. 

Qu : whether th<' co. would have been estopped. 
— ^Mowatt V. (Astle Stkeu & Iron Works Co, 
(1880). 34 Ch. 11. 58 ; 55 L. T. 045, C. A. 

Annoiaiiovs : — Consd. Re TaHkor, Hoare v. TaHkor, [11)0.5] 

2 C'h. 587. Reid. Chicagro Ity. Tormirial Elevator Co. v. 

I. R. Coiiirs. (1890), 75 L. T. 157 ; Robinsou v. Mont- 

g:orn(‘rysliire Rrewery Co., [1896] 2 Ch. 811. 

4792. Delivery to person having charge.]— L evy 
V. Auercorris Slate A Slab Co., No. 4037, ayite. 

4793. Deposit of unregistered debentures sealed 
in blank.] — Be Perth Electric Tramways, 
Ltd., Lyons v. Tramways Syndicate, Ltd., 
& Perth Electric Tramways, Ltd., No. 4G33, 
ante. 

(c) Tssne at a Discount and Payment of Conmission, 

4794. Power to issue — Construction of articles.] 

— By the arts, of assocn. of a co. the directors were 
cmj)owered by art. 28 to borrow money, & art. 20 
to secure* the repayment of or raise any money 
authorised to be borrowed by tliem, by the issue, 
on belialf of the co., of debentures, promissory 
notes, or bills of exchange, or in such other manner 
as they might deem expedient ; & also — art. 00 — 
to exercise & do all such powers, directions, acts, 
deeds, & things as the co. might exercise A do : — 
Held : both under the special power conferred by 
art. 29, the general powers conferred by art. 00, 
the directors had power to issuer debentui’es at a 
discount. — He Anglo-Danubian Steam Navi- 
gation & Colliery Co. (1875), L. B. 20 Eq. 339 ; 
8uh noni. Re Anglo-Danubian Steam Navigation 
Co., Ex p. International Financial Assocn., 
44 L. J. Ch. 502 ; 33 L. T. 118 ; 23 W. R. 783. 
Annoiaiicynft : — Refd. IMainland v. Upjohn (1889), 41 Ch. D. 

i26 ; Re Taaker, Hoaro v. TaHkoi-, [1905] 2 Ch. 587. 

4795 . Debentures carrying right to exchange 

for shares of same nominal value.] — A co. pro- 
posed to issue to its sliai'eholders debentures at 
a discount of 20 per cent., repayable on Nov. 1, 
1909, upon the terms of a circular whereby the 
registered holder was to have the right at any 


time prior to May 1, 1909, to exchange his deben- 
tures for fully-paid shares in the co. at the rate 
of one £1 fully-i)aid share for every £1 of the 
nominal amount of the debentures ; & by the 

conditions of the debentures, in the event of the 
debenture-holder giving to the co. a written 
demand for shares in exercise of this right, the 
principal moneys were to become immediately 
repayable : — Held : the proposed issue of deben- 
tures was void, inasmuch as it was capable of 
being used as a means of issuing sliares at a dis- 
count. — Mosei.y V, Koffyfontein Mines, Ltd., 
[190412 Ch. 108 ; 73 L. J. Ch. 509 ; 91 L. T. 200 ; 
53 W. K. 140 ; 20 T. L. K. 557 ; 48 Sol. Jo. 607 ; 
11 Mans. 294, C. A. 

SeCy generally y Sect. 20, sub-sect. 1, ante. 

4796. Commission for securing loan to company 

— Agent receiving secret commission from lenders 
— Set off of sums received as secret commission 
against sums due for commission from company.] — 
J. & (Jo. employed P. & T. as their agents for com- 
mission to raise money for them upon the security 
of debentures ; & 1*. & T., with the knowledge 
A consent of J. & Co., employed C. to act in the 
matter upon the terms that he should receive 
one-lialf of their commission. (J., wlio knew that 
P. A T. were acting as agents for J. & Co., procured 
the required advance from a co. & without the 
knowledge of cither P. A T. or .1. A Co., received 
commission, A would become entitled to further 
commission from the co. : — Held : J. A Co. were 
entitled to recovei* from C. any money which he 
liad actually received as commission from the 
co. ; A they wore entitled to a declaration that C. 
would become indebted to them in respect of 
any further commission which lie might receive, 
but not to a declaration that they were entitled 
to any such further caiminission. — 1’owell A 
Thomas v, Jones (Evan) A Co., 11905] 1 K. B. 
11 ; 74 L. 3. K. B. 115 ; 92 L. T. 430 ; 53 W. R. 
277 ; 10 Com. Cas. 30 ; sub nom. Powell A 

Thomas w Junes (Evan) A Co., .Iones (Evan) 
A C'O. V. Powell A Thomas A Cowperthwaite, 
21 T. L. R. 35, C. A. 

AniwUiiioi} : — Consd. Bath v. Standard Land Co., [1911] 

1 Ch. G18. 

See 1908 Act, s. 93 (4). 

Issue to directors — Whether director liable as for 
improper profit.] — See No. 3229, ante. 

Mortgage of debentures issued at a discount— 
Proof by mortgagee in winding up.] — See Sect. 30, 
sub-sect. 11, E. (6), post. 

(d) Reissue. 

Sec, now, 1908 Act, s. 104. 

4797. Power to reissue — After purchase by com- 
pany.] — ^The effect of a co, purchasing its own 
debentures is to extinguish the debt, for the co. 
cannot be at the same time both mtgor. A mtgee. 


Bociulty for tlio payment by the co. 
for the construction of a railroad 
imdertakoii hy contractors was really 
raising money for the prosecution of 
the undertaking, — Wixnipkcj & Hud- 
son’s Bay Ry. Co. v. Mann (1890), 
7 Man. L. R. 81.— -CAN. 

PART III. SECT. 34, SUB-SECT. 3. - 

F. (0). 

n. Rower to issue — To directors at 
discount — Not ultra vires — Objection 
raised by other debenture-holders .] — 
The judgment in an action by a bank 
against a railway co., directed a 
reference as to who, other than pltfs., 
were the holders of bonds of deft. co. 
of the same class, & an account of 
what was due to such bondholders, A 


it appeared before the master that the 
mauaglng director of the co. liad 
issued a great number of debentures 
of the same class as those, hold by 
pltfs. to .T., G. & B., who were thciu- 
Hclvcs directors of the co., at a discount 
of twenty -live per cent, in satisfaction 
of their claims against the co. Pltfs., 
who had obtained their dobontures 
Hulisequontly, thereupon contended 
that those parties could only claim 
the amount actually advanced by 
them, A that they could not as directors 
sell the debentures to themsolvos at a 
discount : — //eld : inasmuch as the 
co. did not complain of the transaction, 
nor any shareholders, & inasmuch as 
the transaction was not ultra vires, 
it was not competent for the holders 
of the debenturo.s of the same class, 


such as pltfs. were, to Impugn tho 
position of J., G. & B. If the directors 
aliused their position so as to got an 
advantage at the expense of the co., 
it was for the corpn. or its corporators 
to complain, to permit pltfs. to attack 
them on this groimd would bo to 
recognise the validity of the transfer 
of a right of action to complain of 
a fraud, actual or constructive. — Bank 
OF Toronto v. Cobourg, Peter- 
nonouoH & Marmora Ry. Co. (1885), 
10 O. R. 376.— CAN. 


PART III. SECT. 34, SUB-SECT. 3.— 

F. (d). 

o. Rower to reissue — After redemp^ 
lion — Priorities.] — Cos. Act, 1907, 
s. 15, enabled a co. to keep its own 
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of its own property. Where therefore a co. had 
taken transfers to itself of its own debentures, & 
had registered them in its own name & had 
afterwards re-sold the debentures : — Held : the 
purchasers acquired no right to share with the 
other debenture-holders of the same series in tlie 
distribution of the proceeds of the security. — 
Me Routledge ((teorge) & Sons, I^td., Hummel 

V. Routledge (George) Sons, Ltd., [19041 
2 Ch. 474 ; 73 L. J. Ch. 843 ; 91 L. T. 288 ; 53 

W. R. 44 ; 48 Sol. Jo. 655 ; 1 1 Mans. 405. 
j4nnot<ition8 : — -Consd. He Tasker, Hoaro v. Taskor, f 190.5] 

2 Oil. 587 ; Rc Forth Electric Traunvays, LyoiiH v. Train- 

ways Syiiflicato, & Perth lOlotil-ric Tramway h, 11906] 

2 Ch. 216. 

4798. Transfer to nominee — Subse- 

quent cancellation & consolidation.] — Three yearns 
before Jan. 1, 1901, when (k)S. Act, 1900 (c. 48), 
s. Id, came into operation, a eo. convey(‘d 
assigncnl all its present & future real i3ersonal 
property, including uncalled capital, to trustees 
to secure an issue of debentures, each of which 
gave to th(^ i-egistered holder thereof a first charge 
on the fi’eehold & leasehold property of the co. 
& a floating charge on all its other assets. A few 
days after the execjution of the trust deed the 
debentures were sealed & issued, S(3ven of them 
for ClOO each, b(‘ing issued to A. In 1902 the co. 
purchased from A. the seven debentures & took 
a transha* of them to U. as its nomineii. U. at 
once deposit(*d th(‘ni a blank ti'ansfer with a 
bank to secure an ovc'rdraft. In 1905 the seven 
debent urt‘S were deliv(*r(!d up to the co. & cancelled, 
cSi. the co. issued one debent in*e foi* £700, but other- 
wise in the same form, to R. to s(‘cure a cash 
advance. This debent un* was never registered 
under sect. 1 1 of the Act. In Ja?i. 1907, a winding- 
up oi’der was made against the <‘o., & on Aug. 28 
there came into operation Cos. Act, 1907 (c. 50), 
s. 15, which retrospectiv(*ly validates the security 
of reissued d(*bt‘ntur(‘s under certain circumstances. 
In a debenturi'-holders’ action commenced on 
the same day, the question arose whether, having 
regard to thc^ non -registration of the*, debenture 
given to R., he liad any secuj’ity under either it 
or th(*. trust deed; — Held: (1) the winding-up 
order was not an ord(U‘ pronounced before Mar. 7, 
1907, “ as between the parties to the proceedings 
in which the order was made ” within Cos. Act-, 
1907 (c. 50), s. 15 (5) ; (2) there had been a keeping 
alive reissue of the original debentures within 
sect. 15, sub-sect. 1 ; (3) as the charge claimed by 
R. was created on the execution of the trust deed 
before Jan. 1, 1901, & not when he advanced 
money to the co., non-registration of the debenture 
did not affect his security. — Re Nr:w JjONDon & 
Suburban Omnibus Co., Appleyard v. New 
London <te Subui ban Omnibus Co., [1908] 1 Ch. 
621 ; 77 L. J. Ch. 358 ; 98 L. T. 663 ; 15 Mans. 
151. 

Annotation : — to (3) Consd. EHbergor v. Capital Ik. Counties 

Bank, [1913] 2 Cii. 366. 

4799. After redemption.] — A co. issued a 


series of debentures to rank pari passu os a first 
charge, the co. not to be at liberty to create any 
mtge. or charge on the security in priority to or 
pari passu with those debentures. Certain of the 
debentures having been issued tis security for 
loans were, on repayment of the loans, returned 
to the co. with blank transfers, Thest^ debentures 
were subsequently assigned to fresh holders for 
value by completing the transfers ; — Held : on 
payment off of tht*. loans for which they wen* 
issued as security the debentures were paid off, 
& thtj liolders of these debentures could not/ rank 
pari passu with th(^ other debenture-holders. — 
Re Tasker (W.) & Sons, Ltd., IIoare v. Tasker 
(W.) & Sons, Ltd., [1905] 2 Ch. 587 ; 74 L. J. Ch. 
643 ; 93 L. T. 195 ; 54 W. R. 65 ; 21 T. L. R. 736 ; 
49 Sol. Jo. 700 ; 12 Mans. 302, C. A. 

Annotations : — Consd. He Perth Electric TramwayH, LyoiiH 
T>. TramwayH Syndicate & Perth Electric Tramwayn- 
I190G1 2 Ch. 210. Folld. He TluHsian Pdroleum & Liquid 
Eu(‘l Co., London InvoHtmcnt Trust v. llussiau Petroleum 
k Liiiuld Fuel Co.. 11907] 2 Ch. 540. Refd. Manks v, 
Whiteley, [19P2] 1 Ch. 735. 

4800. — .] — Re Perth Eijcctric Tram- 

ways, Ltd., Lyons v. Tramways Syndicate, 
Ltd. Perth Electric Tramways, Ltd., No. 
4633, ante. 

4801. Further loan from same lenders.] — 

(1) A CO. issued a series of debentures as floating 
securities on the terms that they should not with- 
out the authority of the debenture -holders create 
any charge on the mortgaged assets ranking pari 
passu with or in priority to the charge created by 
the debentures. They defiosited £100,000 of 
these debentures with a bank as collateral security 
for a credit of £150,000, by the terms of which 
the bank wcto to acc(*T)t the co.’s drafts. This 
credit was not a current acc.ount, nor was any- 
thing advanced which was strictly speaking a loan. 
After this arrangement had been in operation 
for some time the amount due to the bank on the 
credit was paid off by the co. Immediately 
before this repayment the bank advanced £500 to 
the co. in order to avoid the deposited debentures 
being freed from all charges in favour of the 
bank ; & the debentures were not given back 

to the co. The other debenture-holders claimed 
iliat the deposited debentures were dead, & could 
not be re-charged with the £500 or any otlier sum : 
— Held : inasmuch as the whole amount for 
which the debentures were originally deposited 
as security had been iiaid off, the debentures 
themselves were spent, notwithstanding that 
they had not been handed back to the co., they 
could not be re-charged with the £500 or any 
fmtlKT sum. 

(2) Qu : whether such a re-charge would Ir; 
authorised by an art. which gave power Id the 
board to create, issue, make & give debentures 
for the purpose of borrowing money or for any 
other purpose. 

(3) The rule that if debentures are issued 
deposited as security, & the amount nominally 


clebonturos alive for the piu’pose of 
reissue from time to time, as security 
for advances from the co.’s bankers, 
without disturbing' their priority. The 
section was retrospective, ik operated 
upon past as well as futiu’o trans- 
actions, & It preserved the priority of 
such debentures as of tbe original date 
of issue, & not merely as of the date 
of reissue. A co., liofore tlio passing 
of the 1907 Act, deposited from time 
to time some of Its first debentures 
with Its bankers as security for an 
overdraft. The practice was to trans- 
ler the debentures from nominees of 
the eo. to trustees for the bank, &, 


upon reiia.yment of the overdraft, to 
retransfer the debcntiu*es to nojuinees 
of the CO. : — Held : the above sect . 
had the effect of preserving the 
original priority of these debentures. 

A eo., in 1901, invited subscriptions 
for an issue of second debentures by a 
prospectus which contained a state- 
ment that the issue was mode for the 
mrpose of repaying a tem])(>rary loan 
rom the co.’s bankers. It uas 
expressly stated in the prospectus, in 
the conditions on the second de- 
bentures, & ill the trust deed that the 
second debenture.s were to be subject 
to the whole of the first dcbentui^ 


issue. The loan from the bank was 
repaid out of the proceeds of the second 
debenture issue & some first de- 
bentures, which had been deposited 
with the bank, & transferred to trustees 
for the bank as security for the loan, 
were afterwards rctransfciTed from 
trustees for the bank to nomlnoos of 
the CO. : those first debentures 

wore not redeemed “ in pursuance of 
any obligation so to do ” within one 
of ‘ the exceptions contained in the 
above sect. & the priority of these 
first d(!bentures, as such, w’as not 
disturbed. — FrrzGTCUAij) r. Picrbsk, 
[19981 1 I. R. 279.~-IR. 
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Sect 34. — Borrowing and securing money : Sub*seat 
3, F. (d) iSc G. (a), " “ 

secured by them is advanced on that security & 
is then paid off, no further charge on them can 
be created without creating an additional charge 
which purports to rank pari passu with the 
debentures of the original issue, apx)lies to a 
current account. — lie Russian Petroi^um & 
Liquid Fuel Co., I/td., London Investment 
Trust, Ltd. v, Russian Petroleum & Liquid 
Fuel Co. I^d., [1907] 2 Ch. .540 ; 77 L. J. Ch. 21 ; 
97 L. T. 564 ; 23 T. L. R. 746 ; 51 Sol. Jo. 718 ; 
14 Mans. 318, C. A. 

4802. Order as between the parties to the pro- 
ceedings in which the order was made ” — Com- 
panies Act, 1907 (c. 50), s. 15 (5).] — Re New 
London &> Suburban Omnibus Co., Appleyard 
r. New London & Suburban Omnibus Co., 
No. 4798, ante. 

See, now, 1908 Act, s. 104 (5) (a). 

Cancellation of defective issue — Issue of fresh 
series.] — See No. 4789, a7de. 

G, Priorities. 

{a) In Oeyieral. 

4803. Determined by order of date.] -By an 

agrtM?in(‘nt in writing, dated Nov. 11, 1910, M. 
A ('O., Limited, agi'oed to supply & eiect upon the 
works own(xl by the lirm of J. Co. — ^the pre- 
decessors of deft. CO.- — a complete installation of a 
patent automatic sprinkler for tlu* protection 
of the premises from fire, at the price of JC237, 
})ayable by annual instalments. In the (‘\'ent of 
tiefault being mad(* in any annual instalment, or 
of any breach of the agreement by the purchasers, 
the whole unpaid balance of prineii>al & interest 
was immediately to become due. The agreement 
further provided that the basis of the contract 
was that the sprinkler installation I'emained the 
sol(*. Sl exclusive proi:)erty of the contractors until 
the whole sum of £237 liad been paid, in the 
event of default the contractors might ent<*r upon 
the premises ic'uiovc th(‘. installation. Dcdt, 
CO. was incorporated in 1911 took over the 
assets & liabilities of the firm of J. & Co., including 
their interest under the agreement. In I><‘c. 
1911, deft. CO. issued a series of first mtge. deben- 
tui’es containing a charge in tlu* usual form on 
the undertaking, sucJi charge to be a lU>ating 
security. On Oct. 18, 1912, a receiver A manager 
was appoint(*d in an action brought by t he deben- 
ture-holders to enforce their security. On 0<4.. 21 , 
the hist instalment under tlu; agrc*ement fell diu; 
A was not paid. The debenture-holders had no 
notice of the agreement. On an application by 
M. & Co., for liberty to enter upon deft, company’s 
premises <fc romovt* therefrom the sprinkler instal- 
lation : — Held : tlie effect of the hire-pvu’chase 
agi’eement was to confer \ipon appets. an interest 
in the land to which the sprinkler installation 


was affixed & to authorise them, in the events 
wliich had happened, to enter & remove it ; the 
interest of the debenture-holders being also 
equitable the ordinary principles of priorities 
applied ; «fe the interest being subsequent in 
date was therefore postponed to the interest of 
appets. 

What the co. did was this : they entered into 
this contract & they subsequently borrowed 
money on an equitable security creating only an 
equitable mtge. It is not disputed that equitable 
mtgees. without notice rank in order of date. 
In my opinion this contract does effectually create 
an equitable interest in land, & the result is that 
the parties entitled must rank according to the 
dates of their respective securities (Swinfen 
Eady, L.J.). — Re Morrison, Jones & Taylor, 
Ltd., Cookes v. Morrison, Jones & Taylor, 
Ltd., [1914] 1 Ch. 50 ; 83 L. J. Ch. 129; 109 
L. T. 722 ; 30 T. L. R. 59 ; 58 Sol. Jo. 80, (k A. 
AnnMation : — Consd. Hamer v. Loudon City & Midland 

Bank (1918). 87 L. J. K. B. 97;L 

4804. Statutory rights of gas company for gas 
supplied — As against debentures not secured by 
trust deed.] — At the date when a receiver was 
appointed in a debenture-holders’ action against 
a co., the co. owed a sum of money to a gas co. 
for gas supplied, which the receiver refused to 
pay. The debentures were not secured by a 
trust de(‘d & operated only as ai» e.quitable chai*ge 
on the co.’s property & assets. The gas co. 
obtained, under Gasworks Clauses Act, 1871 
(c. 11 ), s. 23, Si sect. 74 of their special Act, which 
provided that sums payable to the co. might b(j 
r(;cover(*d summarily or by action, an order & 
W'arranf- from justice's empowering them to levy 
a distress on the co.'s goods & chattels for the 
amount of the debt, & then applied in the deben- 
ture-holders’ action for leave to proceed with the 
distress : — Held : the statutory rights of the 
gas CO. overrode the equitable rights of the deben- 
ture-holders, & leave was granted them to proceed 
with the distress . — lie Adolphe (Iiosbie, Ltd., 
Johnson & IIucjhes v. Adolphe Crosbie, Ltd. 
(1909), 14 J. P. 25 ; 8 J.. G. R. 50. 

Preferential payments.] — aScc No. 4981, post. 

{h) Between Holders of Successive Scries of 

Dehentures. 

4805. Successive series issued & sealed on same 
day.] — IVo sets of mtge, debentures bearing the 
same date were issued & sealed by a. co. The 
debentures of each set were expressed to rank 
pari passu inter se. One set was numbered con- 
secutively from 501 to 600, the other from 601 
to 650. The dt'bentures were sealed on the same 
day in order of their nuinbei*s : — Held : the set 
sealed the earlier had priority. — Gartside v. 
BILKSTONE & llODWORTH COAL & IRON Co. (1882), 
21 Ch. 1). 762 ; 47 L. T. 76 ; 31 W. R. 36 ; sub 
noni. Gartside v. Silkstone Sc Bodbw^orth 


PART III. SECT. 34, SUB-SECT. 3.— 

G. (a). 

p. Between dehenturc'lwlders — Mori- 
uouee ■— Jn dement creditors — tC* lufui’ 
daior.] A co. iiiortKag’ed its pro- 
perly to IL, K. ]». is: ,S. held nilKc. 
dcbenliUTs. U'wo crediLors rcM;ovcrcMl 
judsmentH agaiiint the e.o. A', t)btuine<l 
an order for winding up, & ultimately 
the li(tuidator sold tlie assetH of the 
C‘o, In a eontest between the parties 
as to priority of their claims : — Held : 
the liquidator was entitled to priority 
for his expenses of realisation & pre- 
servation of the property, hut that 
subject to these expenses B.’s mtge. 
hud priority.— iie Tocgcoy (JoJ4) 


Mining C'o. (1900). 2 E. L. It. 39.— 

CAN. 

q. <!'• iudgment mortuaqccA — 

A CO. issued certain debentiucH pur- 
suant to the powers of their special 
Acts, by which the “ undertaking of 
the oo., tolls, etc., were pledged. A., 
a judgment crerlitor of the <‘o., (am- 
verted his judgment into a statutable 
mtge., binding certain lands vested in 
the CO. for the purpose of their under- 
taking. The co. became bankrupt, & 
an Act of Parliament was passed, 
enabling the assignees in bkpey. to 
sell the undertaking of the co., in- 
cluding n line of railway, & works, 8c 
all the lauds acquired by the co., the 


purchaser being declared bound, & 
empowered, to maintain the railway 
as such. The railway & lands were 
sold twjcordingly, & the pr(M;(wtd8 paid 
into the Ct. of Bkpey. : — Held : tlu; 
debenture holders were entitled to be 
paid out of the fund in ct. in priority 
to the judgment mtgee . — Be Bagnals- 
'J’OWN & WKXFOUP Bv. Co., Bx p. 
Smith (1867), I. II. I Eq. 275.— IR. 

PART HI. SECT. 34. SUB-SECT. 3.— 

G. (b). 

r. Sttccessive series issued on 
different dates — Second series alleged 
to constitute first charge — Part issotrd 
U8 eeeurily for past indebtedness — Bart 
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Collieries Co., Holden v. Silkstone & Dods- 
woRTH Collieries Co., 51 L. J. Ch. 828. 
Annotation : — Oonsd. James \\ Boythorpe Colliery Co. 

(1890), 2 Megr. 55. 

4806. Successive series issued on dilTerent dates 
— No provision as to ranking — First series cancelled 
& reissued for extended period.] — Re Wright 
(Joseph) Co., Ltd. (1887), 4 T. L. R. 105. 

4807. .] — A CO. issued debentures in 

two series, not secured on any specific property, 
but by way of equitable charge upon the whole 
undertaking. No special provision was made in 
them as to how they were intended to rank. The 
assets in the liquidation of the co. having proved 
insufficient to pay all the debentui’es in full : — - 
Held : the debentures did not rank pari passu but 
took priority according to their issue. — James p. 
Boyi'HORpe Colliery Co. (1890), 2 Meg. 55. 

4808. Second series alleged to constitute 

first charge — Whether notice of first series 
material.] — Smith v. English Sl Scottish Mer- 
cantile Investment Trust, Ltd. (189(5), 40 
Hoi. Jo. 717. 

4809. — ' — Second series alleged to rank with 
first series.] — A co. in 1894 created a series of 
debentures headed “ Issue of Debentures for 
£2,000.” By clause 5 of each debenture the co. 
charged, with payment of £100 interest, its under- 
taking all its propei4y both present futuiv, 

subject to any mtges. now afrccting or which 
may hereafter affect thti same or any part th(‘reof.” 
Clause fi stated that the debimture was one of a 
S(unos of twenty debentures for £100 eacOi, that 
“ all such debentures shall rank /n/n' pass a witlioiil/ 
I’egard to the date of issue thereof ” ; A clause 7 
provided that “ notwithstanding tlici charge 
hereby created, the co. may in the course of its 
business <S: for tli(^ purposi* of carrying on the same, 
deal with its property as it may tliink fit, in 
parflcular may mtge. sell the same or any part 
thereof.” In 1901 the co. created a second series 
of (iiibontures each in the same fonn as those of 
the first series, exc(‘pt that eacli debenture was 
headed “ Second Issue of Debenturt^s for £2,000,” 
iV: that clause 0 stated that the debenture was one 
of “ a second series of twenty debentures for £100 
each,” A that ” all of such debentures, of this & 
the first series, shall rank j)arl passa without 
regard to the dat(^ thereof ” ; — Held : the second 
debentures did not rank pari passu with tlic; first 
debentures, but after them. — Re Cope (Benjamin) 
A Sons, Ltd., Marshall r. Cope (Benjamin) A 
Sons, Ltd., [1914] 1 Ch. 800 ; 83 L. J. Ch. 099 ; 
110 L. T. 905 ; 58 Sol. Jo. 432 ; 21 Mans. 251. 

4810. Second series expressly postponed to 

first — Issue of debentures of second series before all 
of first series issued.] — The co. issued a series of 
debentures, wliich were expressed to be a first 
charge upon the undertaking A jiroperty of the 
CO. The principal money A interc*st were, accord- 
ing to the conditions of the debentures, to be paid 
to the holders “ ratably A equally, hifer se, A 
without any preference or priority one over 
another.” The co. afterwards issued a second 
series of debentures, which were a charge on the 

08 Hecurily for present (idvaticcs,^ 

After a first Issue of its bonds a co. 
carried on business for a lime, but, 
prossiiif? cluiniH of creditors arisiiiK, 
liy the action of tbo lioiidholders (S: 
sharoholdeitii a trust deed was executed 
to secure a second issue of bonds, 
which purported to bo in priority to 
the first issue. All proper proceedings 
were taken to give effect to this 
arrangement for the express purpose 
of borrowing a certain sum upon the 
credit of the co. :—Heh1 : those 
creditors to whom the second issue 


same property as the debentures of the first series, 
A were similar to them in all respects, (ixcept that 
they were stated by the conditions to bo subject 
to the debentures which had been ah*eady issued, 
or such of them as were then out standing. Some 
of the debentm'es of the se(;ond seriijs were issued 
before some of the debentures of the first series ; 
also, some of the first debentures wiiich were 
issued before any second debentures weiT, after 
the issue of some of those debentures, paid ulT, A 
new debentures, bearing the same numbers as 
those paid olX, were issued to persons other than 
the holders of the former ones, fi^liere was no 
debenture trust deed for either scries. The first 
series was never fully issued : — Held : the con- 
ditions of the second debentures postponed the 
whole of them to the whole of the fli'st debentures 
whenever issued, but not to debentures issued in 
the place of paid-olT debentures. — L ister v. 
Lister (Henry) A Son, Ltd. (1893), (52 L. J. Ch. 
5(58 ; 68 L. T. 826 ; 41 W. R. 330 ; 9 T. L. R. 
296 ; 37 Sol. Jo. 285 ; 3 R. 363. 

4811. Reissue of debentures of first 

series subsequently to issue of second series. 
Lister v. Lister (Henry) A Son, Ltd., No. 4810, 
an/c. 

4812. Set off of present debt against 

second mortgage.] — Deft., who was the holder of 
second mtge. debentures issued by pltf. co,, gave* 
a bill of exchange jiayahle to tlie co. When the 
bill became due th(^ debentures had become pay- 
able, A deft, dishonoured ( he bill. In an action 
on th(^ bill d(‘ft. claimed 1o be entitled to si^t olT 
th{^ debt due on the dtfixuituro against the amount 
of the bill. The second mtge. debentur(‘8-hold<‘rs 
wei*e not entitled to payment until the first S(Ti(*s 
of debeniur(‘s had been redeemed : — Held : deft, 
was not cmtitled to tlu^ set-otY, as the effect of it 
would be to give him a preferimcc over the first 
debenture-holders. — W ujvINS (H.) A Elkington, 
Ltd. V, Milton (191(5), 32 T. L. K. 618. 

(c) Between Sahse(fuenl Perfected Chanjc and Prior 

U n perfected Cliarge, 

4813. Company with property in Italy —Creation 
of obligations — Subsequent mortgage in form 
required by Italian law to bank — Bank’s mortgage 
registered In Italy.) — A co. with an office in Lon- 
don A having house property at Floi’ence laised 
under powers in their arts, a sum of money by the 
issue of “ Obligations ” payable to bearer whereby 
they purported to “bind tluuusclves their suc- 
cessors A assigns A all their estate property A 
effects ” reserving the right t<i redeem a certain 
part of tlie obligations in eacli of 8 successive 
y cal's. Subsequently by a mtge. in tlie Italian 
form registered at Florence the co. mortgaged the 
property to a bank with a London office who had 
notice of the obligations. The hank having taken 
proceedings in the tribunal at Florence to enforce 
their mtge., an action was brought on behalf of the 
holders of the obligations against the co. A the 
bank claiming to be rntgeiis. of the P^lorence 
propeHy in minority to the bank. On motion to 

j.\\i> ('EiNiKN'T iX)., Ltd. (IIHJK J1 
W. L. li. 22 B. C. B, 143. (;AN. 

PART III. SECT. 34. SUB-SECT. 3.— 

G. (c). 

rjerutiioi tty H/irriff -- 
dvtienturcH — Goods d* 
chattels. J — Traxspokt Trading & 
AoKNX'Y Co. OF W. A., Ltd. v. Smith 
(1906), 8 W. A. L. 11. 33.— AUS. 

t. Lien agreement — Failure to 
renew registration — Subsequent un^ 
registered debenture .] — Duff, in 1913 
suJil uuOcr ii lieu uKivuniciit Huuie 


boiidH were isHUod & delivered as 
collate ral security for the co.’h past 
indebtedness to them, even thoLM^h 
l.hoy bcoaiiio Judders wftiiout any 
aetuul kiif)wle<lfxc of any alleged 
irregularity iu respecl. to the issuaiuxi 
thereof, were not entitled to priority 
over the original bondholders as there 
was no authority given to use the 
bonds as such collateral security, but 
holders of the second Issued bonds 
pledged to them for present advances, 
were entitled to priority over (he first 
issued . — ]ie British Cudumria ' 


S. Uriirren 
anreyisterid 
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Sect. 34 . — Borrowing and securing money : Sx(h~sect. 
(c), (d) (e), ' 

restrain the sale of the property : — Held : (1) the 
debentures were mere bonds & not mtges. ; (2) if 
the obligations created a charge on the co.'s 
roperty they could not be enforced as against the 
ank claiming under a registered mige. at Florence. 
— Nokton r. Floiience Land & Public Works 
Co. (1 877), 7 Ch. D. 332 ; 38 L. T. 377 ; 26 W. R. 123. 

Annotations : — As to (1) Refd. British India Steam Navigra- 
tion Co. r. I. it. Comrs. (1881), 50 L. J. Q. B. 517. As to 
(2) Distd. lie Uloronce Laud & Public Works Co., Kx 
Moor (1878), 10 C^h. D. 580. Reid. Re Maudslay, Sous & 
Field, Maudslay v. Maudslay, Sons & Held, [1900] 1 Ch. 
602. 

4814. Debentures creating floating charge with 
restrictive clause — Subsequent mortgage of debt 
due — Notice by mortgagee to debtor — Constructive 
notice of restrictive clause.] — English & Scottish 
Mercantile Investment Co. v. Brunton, No. 
4738, ante. 

4815. Deposit by debenture-holder of debentures 

with banker to secure loan — Payment off of deben- 
tures in debenture-holders* action — Call in winding 
up on ordinary shares held by same debenture- 
holder — Right of company as against bank to set off 
call against money due on debentures.] —A deben- 
ture-holder, who was also a holder of ordinary 
shares in a co., deposited debentures with a bank 
as a security, A executed a memorandum of deposit 
& a blank transfer, but no notice of the deposit or 
transfer was given to the co. On Nov, 3, 1800, a 
resolution was i)assed by the directors for a call 
payable on Nov. 20, at the same bank ; under the 
arts, this call was deemed to have been made at 
the date when the resolution was passed. On 
Nov. 4, notice of the call was given to the hank. 
On Nov. 6, the bank gave the co. formal notice of 
the deposit, <fc this notice was entei’cd on the 
register of debentures. On Nov. 12 a debenture- 
hoider’s action was brought ; & on Nov. 13 

resolutions for a voluntary winding up were passed 
A confirmed. On Dec. 5, a call was made in the 
winding up. Phe bank clahned as assignees to 
be paid in full the amount secured by the deben- 
tures ; & the co. contended that they were 

entitled to set off against this claim the amount 
due by the assignor on Ids shares in respect of the 
call made on Nov. 3 & also that made in the 
winding up : — Held : the co. were entitled to set 
off the call made on Nov. 3, but not that made in 
the winding up. — Christie v. Taunton, Delmard, 
Iane & C'o., He Taunton, Delmard, Lane Co., 
[1893J 2 Ch. 175 ; 02 L. J. Ch. 385 ; 08 L. T. 038 ; 
41 W. R. 475 ; 37 Sol, Jo. 304 ; 3 R. 404. 

4816. Mortgage of ships under trust deed to 
trustees — Subsequent legal mortgage in statutory 
form under Merchant Shipping Acts.] — The M. S. 
Act, 1854 (c. 104), must be read as if it included 
sect. 3 of the Act of 1802, & ell’ect must be given 
to every word of the former Act as explaiiu'd 
by that sect. Equitable interests must not be 
ignored ; but on the other hand, the words of 
sect. 09 of the Act of 1854, “ notwithstanding any 
express, implied, or constructive notice, must 
not be disregarded. Therefore a statutory regis- 
tered mtge. of a ship lias priority over an unregis- 
tered incumbrance wliich is earlier in point of date, 
A of which the mtgee. had notice. 

An intending mtgee. of a ship belonging to a 


CO. had notice that the co. had issued debentures, 
but not, as was the fact, that the debentures 
affected the ship in question : — Held : he was not 
affected by constructive notice of the debenture - 
holders* title. — Black v. Williams, [1895J 1 Ch. 
408 ; 04 L. J. Ch. 137 ; 43 W. R. 340 ; 11 T. L. B. 
77 ; 2 Mans. 80 ; 13 R. 211. 

AnnotatUms : — -Refd. The BenwoII Tower (1895), 72 L. T. 
664 ; Barclay v, Poole, [1907 J 2 Ch. 284. 

See, generally, Sihpping and Navigation. 

4817. Priority between equitable mortgagees — 
Equitable mortgage by way of floating charge — 
Subsequent deposit of title deeds with bank without 
notice of former charge — Possession of title deeds 
gives priority .] — lie Castell & Brown, Ltd., 
Roper r. Castell A Brown, Ltd., No. 4735, ante. 

Debentures creating charge on unpaid capital — 
Call made but not paid — “Arrestment” by 
Scottish law on shares held In Scotland .! — Sec 
Ohoses in Action, Vol. VIII., p 476, No. 400. 

4818. Unregistered mortgage — Subsequent regis- 
tered mortgage debenture with notice of prior 
charge.] — 1908 Act, s. 93, avoids an unregistered 
mtge. as against a subsequent r(igistered incum- 
brancer even though he had express notice of the 
prior mtge. at the time when lie took liis own 
security. — Re Monoiathic Building Co., Tacon 
V. Monolithic Building Co., [1915] 1 Ch. 043 ; 
84 L. J. Cli. 441 ; 112 L. T. 010 ; 59 Sol. .To. 332 ; 
21 Mans. 380, C. A. 

Annotation :■ — ^Mentd. Barrou v. fl915J 8 K, B. 509. 

(d) Where Cotnpany's Interest in charged Assets 

Qualified. 

4819. Whether company’s Interest qualified — 
Purchase of business by company — Undertaking 
by company to pay business creditors — Business 
conveyed to company “ subject to ” such debts.] 

— He Harden Star, etc. Co., Ltd., Morris v. 
The Co. (1903), 47 Sol. Jo. 308. 

4820. Property vested in trustee on behalf of 
company — Trustee’s right to indemnity.] — The right 
of a trustee to be indemnified out of tlio trust yiro- 
perty is the first charge thereon, A it has priority 
to any charge cu’cated upon it by the ceshiis qne 
trust. Consequently^ the right of a trustee of a 
public co. to be indemnified out of the property 
has priority over the debenture creditors. 

The debenture-holders can only claim tlio pro- 
perty belonging to the co. aftei’ payment of the 
charges previously A properly attaching thereto, 
of which I tliirik the indemnity of the trustees is 
one. The debenture-holders can only take all 
that the co. could give, the co. could only give the 
net produce of the property, after discharging 
the charges properly attaching thereto, A, in my 
opinion, the first chai’gc on the properly is the 
indemnity of the trustees (Lord Romilly, M.R.). 
— He Exhall Coal Co., J.td., He Bleckley 
(1800), 35 Bcav. 449 ; 11 Jj. T, 280 ; 12 Jur. N. 8. 
757 ; 55 E. R. 970. 

Anrwtations : — Expld. Re Pooloy Hall Colliery Co. (1869), 
21 L. T. 690. Mentd. St. Thomas’s Hospital v. Richard- 
son, [1910] 1 K. B. 271 ; lie Pain, Gustavson v. Havlland, 
[1919] 1 Ch. 98. 

4821. Floating charge — Subsequent purchase of 
property — Simultaneous equitable mortgage.] — A 

CO. issued debentures creating a floating charge 
upon their undertaking A all their property 
present A future, one of the conditions of the 


prill tinjjr niaohineH to a eo. ’J'he affreo- 
ment was duly registered but was not 
renewed in Oct. 1918, as it should 
have been under the amendment in 
1916 of Conditional Sales Ordinance. 
The CO. in 1915 gave to pltfs. as security 
for an advance a first mtge. debenture 
charging its undertaking & all its 


property botli present & future, the 
charge as to the lixotl assota & goodwill 
to be a specific charge & as to the other 
assets to be a fioatiiig security, but so 
that the co. was not to be at liberty 
to create any mtge. or charge on its 
property ranking in priority to or 
'part passu with the debenture. This 


document was never registered : — 
Held : the failure to reuow the registra- 
tion of deft.’s lien agreement lost its 
priority over the debenture A the 
latter had priority. — Foster v. Inter- 
national Ta'pesettino Machine Co., 
I1920J 2 W. W. R. 697 ; 51 D. L. R. 
229 ; 60 8 . C. U. 416.— CAN. 



Pabt III.' — Companies under Companies (Consolidation) Act, 1908, etc. 771 

debentures being that the co. should not be at 201 ; 83 L. J. Cli. 121 ; 107 L. T 33 • Sol To 
liberty to create any other mtge. or charge in 648; 20 Mans. 358, C. A. ^ . jo. 

priority to the debentures. All the debentures 4825. Subsequent specific mortgage takinc 

were duly registered under the Companies Act, priority over debentures — Compromise between 
1900 (c, 48). The co. desiring to purchase certain mortgagee & debenture-holders.] — A co. having a 
property, which they had not the money to pay lease of a brickfiold issued debentures creating a 
for, borrowed £1,000 from O. upon terms .that she floating charge & prohibiting the creation of any 
should have a charge upon f he property so pur- mtge. to have priority. Any debenture-holder 
chased. The co. then bought the property for was empowered to appoint a receiver with power 
£1,100 & paid a deposit of £150. Upon completion to make arrangements in the debenture-holders* 
of the purchase O. was present & gave her cheque interests. The co. requiring money, the deben- 
for £1,000 which was paid into the co.’s banking ture-holders agreed to the creation of a mtge. of 
account, the co. paying the balance of the purchase- the lease to have priority of the' debentures. By 
money to the vendor m cash. The same solr. that mtge. the co. assigned the premises comprised 
acted for all parties, & he took <& retained the title in the lease with erections & idant then or there- 


deeds of the property on behalf of O. A week 
later the co. executed in favour of O. a memo- 
randimi of equitable charge uj)on the property, 
'^rhe solr. did not investigate the title*, nor search 
the register of debentures on O.’s behalf. In an 
action to realise the debentures : — //c/d .* what 
the co. acquired ux)on the inirchasc* was only the 
equity of redemption in the ])roperty subject to 
the equitable charge of O., who was accordingly 
entitled to jiriority over tln^ debentures. — 
Connolly Bkothkiis, Ltd. (No. 2), Wood v. Thk 
Co., [191212 Ch. 25 ; 81 L. J. Ch. 517 ; 106 L. T. 
738 ; 19 Mans. 259, C. A. 

4822. Hire purchase agreement — Subsequent 
issue of debentures.] — i?c Mokkison, Jonkh A 
Tayi.or, Ltd., Cookes v. Morrison, Jones <fc 
Taylor, Ltd., No. 4803, 

(e) Effect of Charge over Epcelfic Assets subject to 

Ftoaibuj Charge, 

4823. No restriction to future specific charges — 
Specific charge on after-acquired property.] — lie 

C’AMDEN Brewery, Ltd., Korder v. Camden 
BREWEiiY, Ltd. (1911), 106 L. T. 598, n., C. A. 

-Refd. lie Stephenson, I’oolo v. StopluniKon 

(l‘jr2), 3 0(J L. T. 50.3. 

4824. Restriction as to subsequent charges — 

Specific charge on after-acquired property — Subject 
to first charge.] — By a debenture-stock trust deed 
a CO. gave a specific A a floating charge reserving 
power to deal with its assets but not t o create any 
further charge over its property g(*nerally to rank 
pari with or in priority to or otherwise than 

subject or in subordination to the security thereby 
created. After the date of this deed the co. pur- 
chased freeholds. By a subsequent debenture- 
stock tzust deed the co. granted to trustees & 
their heirs certain freeholds, including the after- 
acquired property, by way of mtge., upon the 
trusts th(U’einafter mentioned, subject to the izro- 
visions of the first deed. 'ITie second deed also 
contained a general charge on all the co.’s assets 
subject to the first issue. The secuidty con- 
stituted by the first deed was now crysfallised : — 
Held : the security of the debenture-stock holders 
under the second deed was postponed to that of 
the stockholders secured by the first deed. — Re 
Stephenson (IIobert) & Co., Ltd., Poole v. 
Stephenson (Robert) A Co., Ltd., 11913J 2 Ch. 


after thereon — so far as legal without registration 
as a bill of sale — for the residue of the term. The 
business not succeeding, the mtg(‘e., being also a 
debenture-holder, appointed a receiver for the 
debenturci-holders, who eventually had to close 
down the works, & an arrangement was entered 
into between the mtgee. — who was a solr. — <fe the 
receiver for the receiver to offer the loose & fixed 
plant tog(*ihor for sale, the proceeds of the formej* 
to go to tin* debenturc-liolders & those of the 
latter to tlie migee. In an action by a debenture- 
holder claiming tliat the debenture-holders were 
entitled to all the proceeds of sale in priority to 
the mtgee. : — Held : the co.’s interest in the 
fixtures as mtgor. continued only so long as it had 
an interest in the term, & ceased on a sale by the 
mtge(*. ; the right, which the mtge. carried, of the 
mtgee. to remove the* fixtures as against the co.’s 
lessor at the end of the leaser did not render the 
mtge. obnoxious if) the Bills of Sale Acts ; the 
receiver was under no duty to insist tliat the 
removal should be delayed till the end f)f the tfUTri ; 
the aTTangom(‘nt between the receiver A the mtgee. 
was beneficial to the dcb<*nture-holders, A the 
mtgee. had obtained no undue advantage ; A the 
action must, bo dismissed . — Rc Rooerstone 
Brick A Stone Co., South at j. r. Wescomb, 
[1919] 1 Ch. 110 ; 88 L. J. Ch. 49 ; 120 L. T. 33, 
C. A. 

H, sudatory Rights of JJehcnture-Holdcrs. 

Right to inspect register of debenture-holders & 
have copies.] — See 1908 Act, 102. 

Compare Sect . 13, sub-sect. 4, ante. 

Right to balance-sheets.] — See 1908 Act, s. 114. 

I. Transfer of Debeniures. 

4826. The contract for sale — Whether enforce- 
able — Floating charge on land — Compliance with 
Statute of Frauds, s. 4.] — An aftiion was brought to 
rcf.over damages for breach of an t)ral contract 
to sell debentures issued by a limited trading co., 
incorporated under 1862 Act. These debentures 
charged the undertaking of the co. A all its pro- 
perty whatsoever A wheresoever, both present A 
future. The conditions indorsed on the deben- 
tures provided that the charge thereby created 
should be a “ floating security,” A accordingly, 
until the appointment of a i*eceiver or the 


PART III. SECT. 34, SUB-SECT. 3.— H. 

a. Jiiuht to vole in respect of rail- 
way bonds.] — If the lioJclern of railway 
LondB deslro to acquire thts right of 
voting thereon under 37 Viet. c. 63, 
s. 25, all the transfern must he evi- 
denced in such a way as to enable the 
CO. to register them in the same manner 
as they register shoi'es. No Hpeclal 
provieion by bye-law for the registra- 
tion of such bonds is requisite. It is 
enough that the bondholders on the 
application for a mandamus should 


make out a primd facie title, & th(^ 
mere fact that they were directors of 
the CO. is no objection, when they have, 
done what was necesBary to entitle 
them to become holders. — fie Thomson 
& Victoria Ky. Co. (1881), 9 I*. IL 
119.— CAN. 

PART in. SECT. 34. SUB-SECT. 3.— I. 

b. Heyisiraiion — Debentures field by 
trustee to secure creditors — Transfer 
to creditors on default beiny made fry 
company. y— A. trust oc liekl certain 


debentures of a co. on trust to secure 
certain crcditf)i‘s of the co. for advances 
made by them, wldcJi debenture.s 
wcTC to be handed over to the creditors 
for sale, upon the co. making default 
iu payment of the advances. The co. 
made default, & the debentures were 
delivered over to the creditors : — Held : 
the creditors wore entitled under 
34 Viet. c. 43, s. 33, to ho registered as 
iiolders of the debentures, to enable 
I them to qualify & vote for directors ; 
vC’ a mandamus should issue to compel 
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Sect, 34. — Borrowing and securing money : Svh-scct. 

3, /. t/, (a) J 

commencement of a winding up, that the co. was to 
be at liberty, in the ordinary course of its business, 
to sell, deal with, & dispose of the property 
charged ; & that in the event of default by the 
CO. in payment of principal or interest, or in the 
event of a winding up, a receiver might be ap- 
pointed by the debenture-holders, who was to 
have power to sell the mortgaged property. The 
co. was at the time, both of the issue of the 
debentures & of an oral contract for the sale of 
certain of them by a holder, possessed of leasehold 
property : — Held : the contract was a contract 
for an intei‘est in land within Stat. of Frauds, 
sect. 4, & pltf. could not recover.— Driver v. 
Broab, [1393] 1 Q. B. 744 ; 03 L. J. Q. B. 12 ; 
09 D. T. 109 ; 41 W. R. 483 ; 9 T. L. K. 440 ; 
4 R. 411, C. A. 

Aniwiafioiis : — Consd. He l^awHon, PattisHOJi v. Uathurst, 

11915 J 1 rh. 626. Refd. Jarvift r. JarviH (1898), 63 

L. J. Ch. 10 ; Wallace v. Kverehcd, [1899] 1 Cli. 891. 

See, generally, 8 ale op Band. 

4827. What constitutes a transfer — Equitable 

assignment — Deposit of debenture Indorsed In 
blank with creditor.] — A trader deposited a de- 
benture of a mining co., which he had indoinse^d in 
blank, with a creditor as a security for a debt. 
The trader became bkpt. Prior to th(‘ act of 
bkpcy., no notice of the deposit had been given 
to the CO., <fe the bkpt.’s name was on the list of 
debenture-holders .* there was a good 

equitable assignment to tin; creditor. — Be Prycp:, 
Bx p. Rknsburo (1877), 4 Ch. 1). 985 ; 30 L. T. 
117 ; 25 W. H. 432. 

Aiinotatum : — Mentd. lie Joiikiusoii, Ex p. NoPiiinhaiii & 

Nottii 4 rlium«liiro Bank (1885), 15 Q. B. IL 441. 

4828. Voluntary gift — Retention of life 

interest.] — Some time before his death a testator 
informed his daughter’s companion that he in- 
tended to give her a debenture bond for £1,000 in 
a railway co. Shortly afterwards he signed the 
following memorandum : “1 wish to communicate 
to my exors. that I have to-day given to Miss F. P. 
my £1,(]00 debenture bond of the M. S. & B. Ry. 
Cu. ; but, as 1 shall recpiire the annual dividends 
to meet my necessary expenses, 1 letain the 
document in my own possession for my lifetime, 
reiiuesting you, on my decease, to hand it over to 
Miss F. P., A- communicate to the secretary of the 
railway co. at the Manchester oOfice, rehitive to 
the transfer of the said bond being entered in 
their books. Cdven under my hand this 9th day 
of Feb., 1882. As witness my hand — Cl. S. — P.S. 
You will lind the bond in my deed-box attached 
to this memorandum.” After testator’s death a 
certilicate of debenture stock for £1,000 in the 
M. 8. 1j. Ry. C’o. was found with the memo- 

randum in the deed-box ; — Held : the memoran- 
dum was an ineffectual attempt to assign the 
debenture-stock, did not amount to a good 
declaration of trust, & F. P. had no interest in the 
debenture stock. — Be Shield, Pethypridge r. 
Bitrrow (1885), 53 B. T. 5, C\ A. 

See, generally, Gifi'S. 

4829. Effect of registered transfer — Transferee 
with notice of prior unregistered transfer.] — In 

1893 forty-five debentures of a limited co. 
seemed by a trust deed were settled by 


registered owner upon trusts for herself for life, 
with remainder to her three sons in equal shares, 
& she executed a deed of transfer of the debentures 
to C., who was the sole trustee of the settlement, 
& he had possession of the transfer & of the de- 
bentures, but he did not register his transfer in 
the books of the co. He was also the sole trustee 
of the debenture trust deed. In 1894 one of the 
sons assigned his one-third share, or fifteen of the 
debentures, to P. for value. 

In 1911 the settlor, who was a director of the co. 
& in some way then had possession of the forty- 
five debentures, deposited them with the bankers 
of the co. as security for the co.’s overdraft & 
signed the usual declaration of charge. Before 
taking the charge the bank ascertained that the 
settlor was the registered owner of the debentures 
in the books of the co. The bank gave notice of 
their charge to C., as the trustee of the debenture 
trust deed, which he acknowledged, but made no 
reference to the settlement. 

In 1914, after Ck’s death, the hank first had 
notice of the settlement & Ck’s deed of transfer, 
& they at once took a transfer of the foi*ty-flve 
debentures from the settlor & were registered as 
the owners in the books of the co. In an action 
by F. & the executors of C. claiming fifteen of the 
debentures in priority to the bank : — Held : that 
neither G.’s omission to register his transfer nor 
liis silence when he received notice of the bank’s 
charge estopped the i)ltf8. from asserting their 
title ; & also that F.’s assignment, being prior in 
date to tlie hank’s charge, was the better in equity. 
Ck)LKMAN V. J.ONDON COUNTY & WESTMINSTER 

Bank, I.td., [1910] 2 Ch. 353 ; 85 B. J. Cli. 052 ; 
115 B. T. 152. 

4830. Action for rescission on ground of mis- 
representation — PlaintifPs lien for purchase- 
money.] — Imperial Ottoman Bank v. Trustees, 
Executors & Securities Insurance Corpn., 
No. 5120, post, 

4831. Forged transfer — Forgery by one of three 
co-trustees.] — One of three trustees, being in pos- 
session with the consent of his co-trustces, of 
railway debenture's executed to the three, sold 
them to a bond fide imrchaser, & forged the names 
of his co-trustees to the deed of transfer, which 
was regulaily entered in the hooks of the co. 
Upon a bill, filed by the other trustees praying 
that the alleged transfer might be declared void 
with consequential relief ; — Held : the possession 
of the debentures by one trustee gave him no 
implied authority to deal with them, & the transfer 
was void. — Cottam v. Eastern Counties Ry. Co. 
(1860), 1 John. & H. 213 ; 30 B. J. Ch. 217 ; 3 
B. T. 405 ; 0 Jur. N. H. 1307 ; 9 W. R. 94 ; 70 
E. R. 737. 

Anfwlalions : — Refd. Johnston v, Bontoii Johnston v, 

rorsev (1869), L. K. 9 Kij. 181. Mentd. Stackhouse v. 

Jersey (1861), 30 L. J. Ch. 421 ; Carshore i\ N. E, Ry. 

(1885), 54 L. J. Ch. 760 ; Barton e. L. & N. W. Ry. (1888), 

38 Ch. 1). 144 ; Sheffield Corpn. v. Barclay, [1903] 2 K. B. 

580. 

See, now, Forged Transfers Acts, 1891 (c. 43), & 
1892 (c. 30). 

4832. After voluntary winding up begun — 
Assignment by shareholder — Subject to calls.]— 

After a resolution to wind up a co. voluntarily has 
been made, a debenture issued by the co. & in the 


tlie eo. NO lo register them. — J^c 
Thomson Vktokia Ry. Co. (1881), 
8 P. R. 423.— CAN. 

c. Proof of title — Production 

of inierrmdiate transfers.] — O., being 
the holder of fourteen bonds of a oo., 
re(jneBted the secretary of the co. to 
register the bonds under 38 Viet. 


c. 56 (U). This the sw^retary i*efused 
to do unless the intermediate transfers 
were produced & registered at the same 
time : — -Held : the secretary was bound 
to register the bonds without the 
production or registration of the trans- 
fers, &: a summons for a ruatidamus was 
nuido absolute with costs . — lie 


V . Toronto, Obey & Bruce Ry. Co. 
(1881), 8 P. R. 506.— CAN. 

d. .] — A bank re- 

ceived bonds of a railway co., repre- 
sented as belonging to different persons 
named, & tendered them for registra- 
tion at the railway office, in order that 
these persons might vote tJiercou, 
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hands of a shareholder can only be assigned subject 
to future calls. — Be China 8.S. Co., Ex p. Mac- 
kenzie (1869), L. R. 7 Eq. 240 ; 38 L. J. Ch. 199 ; 
19 L. T. 667 ; 17 W. R. 343. 

AiinotaHons : — Consd. Christie r. Taunton Dehnurd Lane, 
J7e Taunton Delinard Lane, {IKUli] 2 C'l\, Ha. Retd. J(r 
Milan Traill. Co., Kx p. 'IMieys (18S2), 22 C'li. D. 122. 

4833. judgment in debenture-holder’s 
action — Right to registration.] — After resolutions 
for the voluntary winding up of a co. had been 
passed & a liquidator appointed, & judgment had 
been given in a debenture-holder’s action against 
the CO., R. became transferee, by way of security 
for a loan, of certain debentures from 0., who had 
been a director of the co. The conditions of the 
debentures provided that transfers must be 
delivered at the registered office of the co. with a 
fee, A such evidence of identity or title as the co. 
might reasonably require, k. thereupon the trans- 
fers would be registered ; & that the principal k 
interest secured by the debentures would be paid 
without regard to any equities between the co. k 
the original or any intennediate holder. After R. 
had taken his transfer it was discovered that C. 
liad been guilty of misfeasance, k he was ordered 
to pay a sum of money to the liquidator in I'espect 
thereof. R., who had had no notice of any cross- 
claim by the co., duly sent; his transfer to the 
liquidator, who was also receiver in the action, for 
registration, but the liquidator dendined to register 
it, k claimed to deduct (’.’s debt to the co. from 
the amount due on his debentures : — Held : the 
right to transfer k to have the transfer registered 
was not alTected either by the winding up or by 
the judgment in the action, k consequently R. 
was entitled to receive without deduction any 
dividend payable in respect of <!.’s debentures. — 
Be Goy k ('o., Ltd., Farmer v. Cioy k Co., lyri)., 
[1900] 2 Ch. 149 ; 69 L. .1. Oh. 481 ; 8:5 L. T. 309 ; 
48 W. U. 42.^3 ; 16 T. L. R. 310 ; 8 Mans. 221. 
AnmHniifyn^ : — Distd. lif Brown (iregory, Shepbeard r. 

Brown & (Irc'ffory, AndrewH v. Brown & (irejifory, 11904j 
1 Ch. 027 ; Jtf Palmer’s Decoration Sc FiirniHliing: Co., 
[1904] 2 Ch. 74 9. Consd. Jtie Jlhodesia (iold/ields, Part- 
rid^re r. Bliodesia Coldhelds, |1910] 1 (di. 299. Refd. Be 
National Dive Stock Imhch;., Be National (kmeral Inseo., 
I1917J 1 (9i. 028. Mentd. Bainford Keith & Blackman 
C'o,, 11905] 1 (di. 290 ; 7iV Peruvian Jty. Cunhtmction Co. 
(1915), 85 L. J. Ch. 129. 

Whether transferee takes subject to equities.] — 

See Sub-sect. .3, J., po.s/, 

J, Equities offeefing Dehen lures. 

{a) In Hands of Transferee. 
i. Equities affecting Transferor. 

4834. Debentures transferable by Instrument — 
Bon& tide purchaser for value without notice.] — 

Debentures under the common seal of a joint- 
stock co. incorporated under 1844 Act, were given 
to P. in July, 1854, in pursuance of an arrangement 
made between P. k the chairman of the directors, 
which was a fiaud on the co. These debentures 
were afterwards bought by L. in the market in the 
ordinary course of business. The transfer to L. 
was registered in the books of the co., k interest 
was paid to July, 1855, inclusive, but the matter 


was not made knowm to the shareholders till Dec. 
in that year, when an investigation of the affairs 
of the co. took place, in consequence of which the 
directoi’S resigned, & the further pa^mient of 
interest was refused ; — Held : L., though a piir- 
ohasor bond fide for value without not ice, yet being 
only the purchaser of a chose in action not assign- 
able at law, mikst take it .subjei t to ilie equiti(‘s 
attaching to it ; k, under the above circumstances, 
neither the registration nor the payment of iiiterc‘st 
had the effect of a confirmation of L.’s title, k he 
ought to be restrained from suing at law upon 
the debentures. — Athenaeum Life Assurance 
Society v. Poolky (1858), 3 De G. & J. 294 ; 28 
D, .1. Gh. 119 ; 32 L. T. O. S. 247 ; 5 .Jur. N. S. 
120 ; 7 W. R. 167 ; 44 E. R. 1281, L. J J. 

Avnotafi-ons : — Distd. lie South Essex GaHlig-lit & Coke Co., 
Hulotts Case (1862), 2 John & H. 906 ; Re, Nortlurii 
Assam Tea Co.tRx p. Universal Life Assco. (1870), L. R. 

10 Eq. 458. Dbtd. South Essex Estuary Co., t'arey's 
Claim, [1879] W. N. 17 ; Re Heivudes Inse(‘., Brunton.s 
Claim (1874), L. R. 19 Kq. 902. Retd. Aberaman Iron- 
w'orks r. Wiekens (1868), L. R. 5 Eq. 485 ; Re Romford 
('anal t’o., I’ocock’s Claim, TrlcketCs Claim, Carc‘w*H 
(.'IiiJiri (1889), 21 Ch. D. 85. 

4835. - -Tlie arts, of assocn. of a co. 

contained no provisions as to th(‘ issue of negotiable 
instruments, but the objects of the eo. were sikJi 
that a power to issui^ tliem was to Ik* implied. 
The directors gave to If. for value an instniment 
under the seal of thc' co., lieaded “ debont.uiH*,” k 
stamped as a deed, by which the co. undcq't-ook to 
pay to the order of fJ., on .Tiily J, 1867, £1,000, 
with interest half-yearly, on presiRitation of the 
annexed interest wari'ants : — Held : Urj indorsee 
k transferee for valiui of this instrument was 
entitled to prove on it against the co. frtio from 
equities between II. k the eo . — Re Genehal 
Estates Go., Ex p. Gity Bank (1868), 3 Ch. App. 
758; 18E. T. 894; 16 W. R. 919, L. ,1 J. 

AnnotaiionR : — Folld. Re Imperial Lund Co. of MarHeillcH, 
Kx J). Colborno & Straw hr id^ro (1870), Ij. JL 11 Kii. 47 8 ; 
Re .South Essex Estuary Co., Ex (diorley (1870), L. R. 

11 Kq. 157 : Re Henmles Insee., IJnmlou’H Claim (1874 ), 
L. It. 19 Eq. 902. Refd. Hijfscs r. Assam Tea Co. (1>^69), 
J.«, R. 4 Exch. 987 ; ('roueh r. Credit Eoneier of Enprlaml 
(187 9), Tj. R. H Q. B. 974 ; British India Steam Navia:aliou 
Co. V. J. R. Comrs. (1881) 7 Q. li. D. 165 ; Re llomford 
('anal Co., Poe(>ek’H Cluhn, Triekett’s Claim, C’arew's 
Claim (1889), 24 Cli. D. 85. 

4836. Special condition in debenture .] — Re 

Goy k Go., i/n>., Faumkr v. CJoy k tki.. Ltd., 
No. 4833, ante. 

4837. — - Unregistered transferee.] — • 

Debentures obtained from a co. by mi-srepresenia- 
tion were, after the co. had gone? into voluntary 
litpiidation, transftn'red for value to a i)erBon 
having no notice that the transferor’s tit/le wa.s 
open to dispute. The transferee gavi? notice of 
the transfer to tlie liquidator, but did not demand 
registration. J^'he debentures contained a cove- 
nant for payment by the co. to the register'd 
holder ; k indorsed conditions provided that the 
registered holder or his personal representative 
would bo regarded as exclusively entitled to tlie 
benefit, that a transfer would be registered on 
delivery at the registered office of the co. with tlie 
prescribed fee k evidence of title or identity, k 
that the principal k interest would be paid without 


The secretary of the co. reglHlcred such 
of the bonds as stood In the names of 
the original holders, but refused to 
register the others unless written 
t-ransfers from the original holders wore 
produced : — Held : the co. should 
register the bonds without the pro- 
duction of the transfers, the proof of 
title in the alleged owners was suf- 
ficient, & a mundxmivs to register the 
bonds was granted. — Re Jounhox & 
Touonto, Grey & Brik’e Ry. Co. 
(1881), 8 P. K. 535.— CAN. 


PART III. SECT. 34, SUB-SECT. 3. 

J. (a) i. 

e. Transfer without consideration — • 
Hy indorsenwnt — Claims of credUrs's 
oS transferor. The holder of a de- 
benture issued by the trustees of a 
Methodist church, transferred it with- 
out consideration, by signing an in- 
dorsement as follows : — “ Pay to J. G. 
or order ’* — & delivered the same to 
the indorsee: — Held: such transfer 
did not vest ttie debt in the transferee 
so as to prevent the claims of the 


creditors of the original holder at- 
taching upon it. — G oti' i>. Govr (1862), 
9 Gr. 165.— CAN. 

f. Deheniare deposited wUh hank— 
No transfer exc.caied — Depositor in- 
ddited to company. ] — -The registered 
holder of debentures issued by a eo. 
deposited them with a bank to secure 
advances, but no transfer was executed, 
nor any notice of the deposit given 
to the CO. At the date of the deposit 
& of the winding up the registercfl 
liolder w'as indebted to the co. in a 
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Sect, 34 . — Borrowing and securing money : Sub-sect. 

3, J, {a) i, ^ ii,^ & (b) i. <&: ii,'] 

regard t-o equities between the eo. & the original 
or any intermediate holder, the receipt of the 
registered holder should be a good discharge : — 
Held : the transferee was not entitled to hold the 
debentures free from equities between the co. & 
the transferor. 

Semble : even if the transferee had demanded 
registration, the co. would liave been entitled to 
enforce its equities. 

Conditions such as those indorsed are only a 
protection to the transferee when he has got upon 
the register . — Be Palmeh’s Decoration & Fur- 
nishing Co., [1904] 2 Ch. 743 ; 73 L. ,T. Ch. 828 ; 
91 L. T. 772 ; 53 W. R. 142. 

Annotation : — Refd. Rainford v. Keith & Rlackrnaii Co., 

[1905] 1 Ch. 290. 

4838. Assignment to trustee for 

creditors of debenture-holder.] — Debentures in a 
limited co. were assigned by a firm, with other 
property, to P. as the trustee of% creditor’s deed, 
& P. was registered as the holder of these deben- 
tures. The conditions on the debentures provided 
that the money thereby secm’ed should be paid 
without reg.ard to any equities betwecm the co. & 
the original or any intermediate holder, & that the 
registered holder would bo regarded as exclusively 
entitled to the benefit of the debenture, & that the 
CO. should not be bound to enter in the register 
notice of any trust, or to recognise any right in 
any other person. The firm owed the co. £1,60(1, 
& the master had certified that the property com- 
prised in the debentures included this debt. On 
application by the debenture-holders for the dis- 
tribution of a fund in ct. in this action in payment 
of a dividend to the debenture-holders ; — Held : 
P. as assignee of the firm was in no better position 
than his assignors, being simply general assignee 
in trust for creditors — neither the co. nor the 
debenture-holders having come in under (lie deed — 
& he could only be entitled to the debentures 
subject to the same equities as his assignors were 
subject to ; the conditions in the debentures did 
not jirev^ent the co. or the debenture-holders from 
insisting upon their rights against 1*., just as they 
could have insisted against liis assignors, & P. 
must therefore bring into account the £1,666 before 
he could share in the fund now ready for distribu- 
tion. — Re Brown & Gregory, IjTD., SiiEPHEAitD 
V. Brown & Gregory, Ltd., Andrews v. Brown 
4 fe Gregory, Ltd., [1904] 1 Ch. 627 ; 73 1j. 3. Ch. 
430 ; 62 W. R. 412 ; 11 Mans. 218 ; suljsequerit 
proceed'higs, [1904] 2 Ch. 448, C. A. 

Annotations : — Consd. Re Rhodesia Goldfields, Partridgo 

Rhodesia Goldholds, [1910] 1 Ch. 239 ; Peruviau Uy. 

Construction Co., [1915] 2 Cii. 144. 

4839. No special provision in debenture.] — 

Where an estate is being administered by the ct., 


or a fund distributed, a party cannot take anything 
out of the fund until he has made good wiiat he 
owes to it, whether his indebtedness is actu^y 
ascertained or not at the date of distribution. 
The application of tliis rule is general & wider than 
that of the doctrine of set off. So where the assets 
of a co. in liquidation consisted partly of an un- 
ascertained claim against a director for moneys of 
the CO. come to liis hands : — HeM : in a distribu- 
tion of assets in ct. the director could not receive 
anything in rosi3ect of debenture-stock for which 
his name was on the co.’s register until the amount 
of liis indebtedness was ascertained ; persons 
to whom he had transferred the stock since the 
liquidation commenced, but who had not been 
registered as owners, were in no better position, 
the trust deed not containing a provision that 
transferees sliould be recognised as entitled free 
from any equity, set off, or cross-claim of the co. 
against their transferor. — Re Rhodesia Gold- 
fields, Ltd., PAimuDGE v. Rhodesia Gold- 
fields, Ltd., [1910] I Ch. 239 ; 79 L. J. Oh. 133 ; 
102 L. T. 126 ; 54 Sol. Jo. 135 ; 17 Mans. 23. 

Annotation.^ ; — Consd. Re Peruvian Ry. Construction t-o., 
[1915] 2 (-h. 144 ; Re Smeltinsr Corpn., Seaver v. Smel(in«: 
Corpn., 11915] 1 Ch. 472. Apld. Re National Live Stock 
Jiisce., Re National (general Insce., [1917] 1 Ch. 62S. 
Consd. Re Melton. Milk r. Towers, [1918] 1 Ch. 37. Mentd. 
Re .lewell's Settlnit. Watts v. Public Trustee, [1919] 2 
Ch. 101 ; Re Pain, Uustavson HaviJand, [1919] 1 C'h. 38. 

4840. Debenture to bearer — Debentures In- 
validly issued.] — Mowatt v. Castle Steel & Iron 
Works Go., No. 4791, anie. 

See, generally. Bills of Fxchange, Promissory 
Notes & Negotiable Instruments, Vol. VT., 
pp. 499, 450, Nos. 2877-2882. 

Estoppel of company.] — See Hub-sect. 3, J. (?>), 


ii. Equiiles not affecting Tratusferor. 

4841. Issue of debentures to company’s agents — 
Claim by company to set off against debenture 
sums due from agents.] — Debentures were issued 
by a limited co., tSc certain sliips were assigned to 
trustees upon trust to secure “ to the holders for 
the time being” of tlie debentures the amount 
therein expressed to have been lent to the co. 
Some of tliese df^bentures were issued to agents 
of the co. who had incurred expense on its account. 
An assignee for value from the agents now sought 
to have the debentures })aid out of the proceeds 
of the sale of the ships. The co. alleged that there 
were outstanding accounts between themselves & 
their agents, on which a large balance would be 
found due to them, they claimed to set olT 
this balance against the amount payable on the 
debentures : — Held : even without reference to 
the peculiar form of thti trust deed, the co. had no 
such equity against the parties to whom they 
issued the debentures, «fe therefore they had none 


larger sum than the amount of the 
debentures, & was also indebted to 
the bank in a less sum for advances. 
The conditions of the del)entnres pro- 
vided that the registered holder would 
bo T'Ogarded as exclusively entitled to 
the benefit of tlie det)enture8, & that 
all persons might act accordingly, that 
t he CO. should not be bound to enter in 
the register notice of any trust, or to 
recognise tlie right of any other person, 
save as therein provided ; that the 
money secured by the debentures 
would be paid witlvout regard to any 
equities between the co. & the original 
or any Intermediate holder thereof. Sc 
the receipt of a registered holder for 
such money should be a good discharge 
to the co. : — Held : the oo. was en- 
titled to sot off the amount due to it 
from the registered holder as against 


the amount of the dehen t u res payable 
to him, tlie co. was not hound to 
have regard to tlu'i claim of the bank as 
against the registered holder . — Re 
Smith (Richard) & Co., [1901] 1 I. It. 
73.— IR. 

g. Ronds transferable by „ 

Charyed to company by oriyinal holder.] 
• — By 34 Viet. c. 47, s. 13, defts. were 
empowered to issue bonds or de- 
bentures in such form & amount. Sc 
payable at such times & places as the 
dircjctors might, from t,imo to tiiiie 
appoint, etc. ; it by 35 Viet. c. 12 , s. 2, 
the bonds or debentures of corpns. 
made payable to bearer, or any person 
named Therein as bearer, may be 
transmitted by delivery, & such trans- 
fer sliould vest the jiropcrty thereof 
ill the holder, t(» enable him to maintain 
an action in Ids own name. Defts. 


issued bonds or debentures, with 
coupons attached for the i)ayniCTit of 
the interest half-yearly, payable to 
bearer. Sc delivered them to C. Sc Oo., 
the contractors for the Iniilding of the 
road. The coupons for the first 
instalment of interest not having been 
paid, the pltf. brought an action 
thereon, alleging an assignment to 
him, Sc that ho was the lawful holder 
thereof : — Held : the pltf. held the 
coupons freed from any equities arising 
between the defts. & Cl Sc Co. under an 
agreement creating a charge upoTi such 
instruments, Sc a pica setting up the 
forfeiture of such debentures under 
suoli agreement, was hold bad. — 
McKenzie v. Montreal (City) & 
Ottawa Junction Ry. Co. (1873), 
29 C. P. 333.— CAN. 
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against the assignee. — ^A slatt v , Fakquuarson 
(1862), 10 W. R. 458. 

Annotaiion : — Consd. Re Imperial Land Co. of Marsoilles, 
Ex p. Colborne & Strawbridgo (1870), L. R. 11 Eq. 478. 

4842. Debenture alleged to be improperly issued 
— Properly issued as against original holder.] — Re 
Renshaw & Co., Ltd., [1908] W. N. 210. 

4843. Transfer by cestui que trust for value — 
Subsequent transfer by registered owner — Trans- 
feree with notice of prior unregistered transfer.] — 
Coleman London County & Westminster 
Rank, Ltd., No. 4829, ante. 


(6) Estoppel of Company from Seltiny tip 

Equities. 

i. In General. 

4844. Who may take advantage of estoppel — 
Original holder.] — Where a co. has power t-o issue 
legally transferable securities an irregularity in 
the issue cannot be set up against even the original 
bolder if he has a right to presume omnia rile acta. 
If such securities be Legally transh'rable such an 
irregularity & a fortiori any equity against the 
original holder, cannot be asserted by the co. 
against a bond fide transferee for value w'ithoui 
notice. Nor can such an equity be set up against 
an equitable transferee, whether the securities 
were transferable at- law or not, if by the original 
conduct of th(i co. in issuing the securith^s or by 
th(ur subs(‘(iuent dealing with the transferee he 
has a superior etjuity. If the original conduct 
of the co. in issuing debenl ures was sutdi that the 
public. wej*(* justified in treating it as a r(‘presenta- 
tion that- tlu'y were h'ga-lly transferable, there 
would b(‘ an equity on tlu' part of any person who 
had agreed for valine to take a transfer of thes(^ 
debentures to restrain tlie co. fr-om pleading their 
invalidity, althougli that might be a defence at 
law to a-n action by the transferor. 

A CO. liaving, subje(;t to the conditions in the 
1815 Act , the power of borrowing, issued, after 
j'esolutions passed at a meeting at- which an 
insufficient number of shareholdei's were pr(‘sent, 
debentures to tin* contractoi* P., who was present 
at the nie(ding & knew of tlie irregularities of the 
CO. 1*. tj’ansferred some of the debentures to Y., 
a sub-contractor, for a nominal consideration, & 
som(.‘ to C. for value. Y. had a bill against P., & 
P. discounted it took as security a deposit of 
some of the debentures which had been registered 
in the name of P. These debentures were not 
transferred to P. & the transfer to Y. was not 
registered. T. took a transfer of other debentures 
from Y. for a nominal consideration which had 
not bt‘(;n r<*gistered in th(^ name of I^., but the 
transfer to Y. had been registered & T. alleged that 
he gave value to Y. Registration of the transfer 
to T. was refused. lie brought an action against 
tlie CO. for payment & for registration, but it was 
stopped by tlie winding up. C. had a transfer 
for full value & registered: — Held: (1) C, had a 
valid clahn to be paid his debentures, the co. 
were estopped from setting up the irregularity in 
the issue of them ; (2) P. & T. must be treated 
as equitable transferees only, but without reason 
to suspect any irregularity in the issue, &, they 
could be allowed to recover only such a sum as 
each of them might be able to prove he bond fide 
advanced iipon the securities which he received. — 
Re Romford Canai. Co., Pocock’s Claim, 


Irickett's Claim, Cauew’s Claim (1883), 24 
Ch. I). 85 ; 52 L. J. Ch. 729 ; 49 L. T. 118. 

4845. Equitable transferee.]— Rc Rom- 

ford Canal Co., Pocock’s Claim, Trickett’s 
Claim, Carew’s Claim, No. 4844, ante. 

4846. Against whom estoppel operates — Liqui- 
dator.] — Re South Essex Estuary Co., E.r p. 
(,’IIORLEY, No. 4850, jtost. 

See, iicneratty. Estoppel. 


ii. What operates as Estoppel. 

4847. Registration of transfer — & payment of 
interest.] — ATHENisuM liiFE Assurance Society 
V. PooLEY, No. 4834, ante. 

4848. & Issue of certificates In name of 

transferee.] — Pltf., having sold an estate to defts., 
a limited co., received from them in part-payment 
of the purchase-money a large number of deben- 
tures for £100 each, expressed to be payable 
to him or his assigms. Some of these debent ures 
ho afterwards assigned to C. & S., transfers to 
whom were duly registc^rod. Defts. also issued 
certificates to (’. & S. describing them as 

“ registered proprietors ” A; in other dealings 
witli them treated them as being in fact such 
proprietors. After* the assignment, but pi'ovious 
to the day fixed for payment of the debentures 
l>revious to some of the dealings with C’. S. above 
mentioned, pltf. became indt'btod to defts. for 
unpaid calls on shai'es lield by him in their co. 
Defts., undtT their arts, of assocn., had a jrrimary 
lien on tlie debentures of any member of the co. 
who might be absoluti^ly or c(3nting('ntly liable 
to the CO. in any amount or on any account what- 
soever ; & the d(‘bentures assigned to C. & S. 

having become du(‘, defts. sought in actions brought 
against them in the name of pltf., to recover the 
amounts due to (J. eSc S. respectively, to s(*t off the 
d(-‘bt duo f-o them from ])ltf. : — Held : defts. liad 
by their original contract with x^ltf. so contracted 
<te hy their suhs(‘quont dt‘alings with ('. & S. so 
conducted th(‘ms(*lv(‘s as to liave lost in equity 
the right to s(‘f- off xdf-f.’s debt against the claims 
of (I & S.— IJiCrGs V. Assam Tea (’o. (1809), 
L. R. 4 Exch. 387 ; 28 L. J. Ex. 233 ; 21 L. T. 
330; 17W. R. 1125. 

Annotations : — Folld. lie Northern AsHam Tea Co., Ex p. 
UiiivciKal Life Ahkoo. (1S70), L. U. 10 Eti. 4.08. Consd. Re 
Soutli Essex Estuary (U)., Exp. C'hoilcy (1870), L. 11. 11 
E(]. 157 ; Re Hercules luHce., Bruntoii's Claim (1874), 
L. JL 10 Eq. ;i02 ; Pe Romford Canal Co., I’ocoek’s Claim, 
Trickett's Claim, Curew's Claim (1888), 24 Ch. D. 85. 
Reid. Re Imperial Land Co. of IVlarHeilles, Ex p. Colborne 
& Strawbridgre (1870), 2.1 L. T. 51.5 ; Kankey Brook C'oal 
C!o. V. Marsh (1871), L. 11. 6 Exoh. 185 ; (Touch v. (Jredit 
Foneier of England (1878), 1 j. R. 8 Q. B. 374 ; I’ellas v. 
Nej)ture Marino Iiisce. (1879), 42 L. T. 35. 

4849. .] — A. sold lands to a co. in which 

be was a sliareholder, r(*ceivcd in jiart.-payment 
of the fiui'cLase -money debentures payable to 
him, his exors., administrators, or assigns. He 
transferred some of those debentures in Aug. 1865, 
<fc tli(‘. transferees were I'egistered as jiroprietors 
of the debentures, & the co. issued certilicates 
to them, describing tlnun as “ registered pro- 
Iu*ietors.” In 1866 iSc 1867 calls wi‘re made upon 
A.’s shares, & were not paid, & the co. w^as after- 
wards oidered to be wound up. iiy the arts, of 
a.ssocn. of the co., it was provided that the co. 
sljould liave a primary lien on the debentures 
of any member of the co. who might be either 
absolutely or contingently indebted to tlx^ co. in 


PART III. SECT. 34, SUB-SECT. 3.-— 

J. (b) ii. 

k. Negligence in leaving etignxd 
lyrmds in hands of president — Bond fide, 
holder for value withimt iwiice .] — A 


certain number of bonds were liandod 
to H., president of the co., by trustee 
D., after ho had slgriied them. H. 
borrowed money for his own use from 
R., & gave bonds as collateral security. 


also doi)OHiting sixteen of them with 
R. for safe keeping. R. used all the 
i)onds as collateral security for a loan 
HubsequQiii.ly obtained hy him for his 
own asc. The holders of these bonds 
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Sect. 3i . — Borroivlnd and ftccnrinr/ money : Snh-seri, 
3, J, (b) ii, & K. (a) i, <£; ii.] 

any amount or on any account whatsoever, & 
that the directors might, after such debt became 
actually payable, sell &; transfer any debentures 
of any member so indebi-(Ml. On a)i a})plication 
by the transferees for leave t/O prove in the winding 
up for the full amount of the deb(*ntures wliich 
liad become payable : — Held : the co. had by 
their course of conduct released the equities sub- 
sisting between themselves &; A., & they were, 
therefore, not entitled to set off the calls due from 

A. against the claim of the transferees of the de- 
bentures . — lie Northern Assam Tea Co., Ex />. 
Universal Life Assurance Co. (1870), L. It. 10 
Eq. 458 ; 39 L. J. C\u 829 ; 23 L. T. 039. 
Annoiatio'iia :• — Refd. Saiikey ni'ook (V»h 1 Ck). r. Marnli (1 S71 ), 

L. H. G ExoJk IHT) ; lie Hercules Insee., Bruiiloii’H Case 

(1874), L. T. 747. « 

4850. Consent judgment In action on 

security.] — Lloyd’s bonds payable in ihree years, 
with interest in the meaufune, were given by a 
co. to their confTaclor as comiiensation for the 
surrender of the contract. Two of these bonds 
were j)urchased for value from the contractor, 
without notice of the arrangement between him 
A the CO. The bonds 4fc fhe transfers were 
i*egistered in tlie co.’s books. Tlie transferee sued 
the co. for eighteen months’ interest, A ree.overed 
the amount due. Subsequently proceedings at/ 
law were taken against the co, to recover principal 
<fe int erest, judgment, was entered up by consent 
against the co., winch was then ordered t o be wound 
up : — Held : upon adjourned summons, whether 
t he bonds were valid or invalid in the hands of 
the contractor, the otlhnal liquidator was jire- 
cludod by the subsequent, conduct of tlve co. 
from questioning their validity in the liands of a 
])urchas(T for value without, noticcL — He South 
Essex Estuary C'o., Ex p. Cuorley (1870), 
L. It. 11 Eq. 157 ; 40 L. J. Ch. 153 ; 19 W. E. 
430. 

-Folld. lie. South Ehhox Kstiiary Co., Carey’s 

Claim, (1S78J W. N. 17. Refd. AV Hercules liisce., 

Hrunton'h Claim (1874), b. 11. H> Eq. :102. 

4851. Of one of two bonds held by trans- 
feree — Whether company estopped as to both.] 

Ee South Essex Estuary Eauey’s Claim, 
[1873] W. N, 17. 

Annotation -Refd. lie Hercules Insco,, Hrufiton's Claim 

(1874), L. 11. Ih Eq. 302. 

4852. .] — Re Romford Canal Co,, 

Pocock’s Claim, Trickeit’s Claim, ('arew's 
Claim, No. 4844, ante, 

4853. Notice of assignment accepted —Trans- 
feree not registered.] — A bond issued by an 
insurance co, to 8., tlie condition of which was that 
it should be void on payment to 8., his exors., 
administrators, & assigns, of a sum of money on 
a future day, W’as assigned for value by 8. to B. 

B. made no enquiry as to the validit y of the bond 
before taking the assigmiient, but gave noti<*e 
of the assignment to the co. The co. accepted 
notice of the assignment but did not register it. 
Before the money secured by the bond became 
payable, the co. was ordered to be wound up : — 
Held : upon the application of the representatives 
of B. for leave to prove in the winding up against 
the CO., the co., & not pei*sons dealing with it, 
were answerable for the neglect of its officers to 
register the assignment of the bond, wliatever 
equities might have existed between the co. & 
the original obligee of the bond, the co. by accept- 


ing not, ice of the assignment had precluded them- 
selves from setting up those equities as against 
the assignee for value . — Re Hercules Insurance 
Co., Brunton’s Claim (1874), L. R. 19 Eq. 302 ; 
44 L. J. Ch. 450 ; 31 L. T. 747 ; 23 W. R. 286. 

4854. Representation to transferee that deben- 
tures validly issued — Request for time for payment 
of interest. [ —Although (hibontures issued by a 
joint-stock co. to a director in payment for work 
contracted to be done by him for the co. are invalid 
in his hands under 1841 Act, their invalidity will 
not affect a hand fide assignee for valuable con- 
sideration without notice, if the co. liavo 
encouraged him in the belief that they were valid, 
asking for time for payment of arrears of interest 
on the debenture. — Re 8outh Essex CAS-laaHT 
A Coke Co., IIulett’s ('Ase (1862), 2 John. II. 
306 ; 31 L. J. Ch. 293 ; 5 L. T. 668 ; 8 Jur. N. 8. 
,357 ; 10 W. R. 226 ; 70 E. R. 1073. 

FoUd. Tie Sontli Kshcx EHtuary, Kx i7. ( ‘hork'y 

(1870), J,. H. 11 Eq. 157. 

4855. Negotiation for loan by company’s agent— 
Ostensible authority.] — If a co. entrusts its agent 
with a certificate of debenture -stock issued by 
itself, it will be assumed in favour of a purchaser 
or mt,gee., in wliose name the certificate is made 
out, A; who has no nol-ico to the conti'ary, that the 
agent liad authority to deal with it to tht‘ full 
extent of its face value. 

A. CO. being desirous of borrowing £3,000, 
recnuested its brokers to nt‘gotiato the loan. TIh' 
brokers applied to C. to advance not £3,000, 
but £6,000, which he agreu'd to do upon having a 
debenture-stock certificate for £8,000 d(q>osited 
at his bank by way of secuiity. Th(^ i^ert ideate 
was made out in the name of (1., statt^l tha,t 
lie was f-h(‘ registered holder of £8,000 d(*bentm*e- 
stoek in th(‘ eo., (». advanced the £6,000 A paid 
the same to the brokers, buf, only £3,000 of this 
sum was banded to tlu" (lo. : — field: (h was not 
bound to enquire what werc‘ the relations between 
the bickers A the t;o., buf had a right to assume 
that the brokiu’s liad autlvority from fhe c,o. to 
deal with the cerflfieate ; fliorefore he was, as 
regards tlu; co. A of, her debenture-holders, in the 
position of a bond fide purchaser foi* value to the 
extent of his advance, A- entitled in the licpnilatiori 
of the CO. to prove for the full amount of £{S,009 
until he obtained dividends not exceeding tlie 
amount due in respect of his loan of £6,000. — 
Robinson c. MoNTaoMEiiYsuiRE Brewery Co,, 
[1896] 2 Ch. 841; 65 L. J. Ch. 915; 3 Mans. 
279. 

4856. Implied representation by company that 
debentures legally transferable —Debentures irregu- 
larly issued.]— 7^0 Romford Canal Co., Pocock’s 
Claim, Tricket’J'’s Claim, Carew’s Claim, No. 
4844, ante, 

SeCf (jcneralhp Estoppel. 

K, Modification of Rights, 

{a) Modification Clause, 
i. In General, 

4857. Exercise of voting powers by holders — 
Whether fiduciary.] — Smith v, Kent Collieries, 
Ltd. (1908), Times, Apr. 3. 

4858. Bribe.] — The power conferred 

by a trust deed on a majority of debenture-holders 
to bind a minority must be exercised bond fide, &, 
the ct. will interfere to prevent unfairness or 
oppression; subject to tliis, each debenture - 


for value & without notice made 
claim ’- Held : they were entitled to 
recover aifainst the eo, on tlie ground 
that the co. had hy their negTlgetice 


in allowing H. to have the bonds 
under his control made it possible for 
the bonds to find their way into the 
hands of band fide purchasers. — R ail- 


ways & OANAIiJ MIXISTKR V. QUEBEC 
SourHERN Ry. Co. & Soirm Shore 
Ry. Co., Pillinq’s Claim (1908), 12 
Exch. C. R. 152.— CAN. 
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holder may vote with regard to his individual 
interests, though those interests may be peculiar 
to hi m self & not shared by other debenture- 
holders. 

A secret bargain by one dcbcntui*e-holder for 
special treatment might be considei'cd as corrupt 
& in the nature of bribery, but there can be no 
question of bribery, where a scheme openly 
provides for the separate treatment of persons 
witli special interests, & such persons are not 
incapacitated from voting on the scheme. Where, 
liowever, there ai*e diverse intei*ests, & none the 
less where those diverse interests are specially 
provided for, the ct. ought to consider carefully 
the fairness of any scheme by which a majority 
seeks to bind a minority. — Goodpellow v. 
Nelson Line (Liverpool), Ltd., [1912] 2 Ch. 
324 ; 81 L. J. Ch. 564 ; 107 L. T. 344 ; 28 T. Ti. R. 
461 ; 19 Mans. 265. 

ii. Co)istruc{ ion of Clause, 

Power of majority to bind minority.] — See 

Nos. 4850—4873, post, 

4859. Powers given by clause — Not exercisable 
in manner inconsistent with right under trust deed.] 

— Hay V, Swedish & Norwpigian Ky. Co., Ltd. 
(1889), 5 T. L. R. 460, C. A. 

Ayinotatiimft : — Consd. Pol I it v. EddvRtono Grauito Quarries, 

[1H921 :i (3h, 7r>. Mentd. lie Hyderabad (Deccan) Co. 

(J896), 75 L. T. 

4860. General powers to modify — Not cut down 
by earlier express powers.]— Hpicer v. Hillingdon 
(1908), Times, May 20, C. A. 

4861. What amounts to a modification or 
compromise — Postponement of security.] — Re 
Dominion op Gan ad a h'uEEiiOLD Estate & 
'J^iMBER Co., Ltd., No. 4878, post. 

4862. — A CO. issued debentures, 

oacli of which, under the provisions therein, or 
in tlie debenture-holders’ covering deed contained, 
constituted a first charge upon the underi/aking 
^ jiroperty of the co., & was held upon the con- 
dition that a general meeting of the debenture- 
liolders should have the power, by extraordinary 
general i*esolution passed by a certain majority, 
to sanction any modification or compromise of 
the rights of the debenture-holders, against the 
eo. or against its property, so as to bind oil the 
debenture-holders, wliether present or not. A 
meeting of the debenture- holders was afterwards 
lield, at wliiclx an extraordinary resolution was 
duly passed sanctioning a loan to the eo. of £5,000, 

resolving that such loan should take priority 
over the existing debentures, & should be a first 
charge upon the co.’s properties. A similar 
resolution was then passed by the shareholders, &, 
in pursuance of these resolutions, a mtgo. was 
executed whereby the co. charged all its property 
to secure £5,000 advanced by O., & the trustees 
for the debenture-holders postponed their security 
in favour of O.’s mtge. i—lleld : the resolution 
sanctioning the loan, & giving priority to the mtge. 
by which it was secured, was valid. Sc the trans- 
action a modification of the rights of the de- 
benture-holders within the condition Sc binding 
upon a dissentient minority. — Follit v, Eddy- 
stone Granite Quarries, [1892] 3 Ch. 75 ; 61 
L. J. Ch. 667 ; 40 W. R. 667 ; 8 T. L. R. 535 ; 36 
Sol. Jo. 503. 

4863. Exchange of debentures for shares.] 


— The holders of the debentures of a co. had power 
by special resolution to sanction any modillcation 
or compromise of the rights of debenture-holders 
Jigainst the co, or gainst it« pi-opcriy. The assets, 
business, Sc liabilities of this co. \v'cre aftorw^ards 
1 tra^ferred to another co., & subsequently a 
majority of the debenture-holders passed a reso- 
lution approving of a scheme t-o excliange the 
debentures for shares in the new co. The riglits 
of the debenture-holders were undisputed Sc 
capable of being enforced without diificulty ; — • 

I Held : no question of compromise iiad arisen ; Sc 
the resolution did not bind a dissentient minority 
of the debenture-holdei*s. — M ercantii.e Invest- 
ment Sc General Trust Co. v. Internationat, 
Co. OP Mexico (1891), [1893] I Ch. 484. n. ; 68 L. T. 
603, n. ; 7 T. L. R. 616, 0. A. 

Arirudations : — Apld. Follit. V. Eddystouo Grauito Quarrh^H, 
11802] Ch. 75. PoUd. Sneath v. Valley Gold, 

1 Ch. 477. Consd. He Hyderabad (Docoau) i'o. (1800), 
75 L. T. 2S. Folld. Re SUicks, Willey v. Slockn (1000). 
11012] 2 Ch. 134, n. ; Northern Assoe. v. Farnham Unitxxl 
Breweries, [1912] 2 Ch. 125. Consd. He Guardian Ahscc., 
11017] 1 Ch. 431. Rsfd. Mercantile Investment General 
Trust C’o. r. River liate Trust, Loan & AffcncyCo., [1S01| 
1 Ch. 578. 

4864. .] — A CO. issued certain de- 

bentures whicli were a charge on all its ])roper(;y. 
It was provided by a clause in the debentures 
that a general meeting of delienturt'-holdors 
should have power by special resolution to sanction 
any modification or compromise of tlie riglits of 
the debenture-holders against the cix. oi* against 
the property. The co. was afterwards wound uj) 
voluntarily, Sc its assents were tmnsfio’red to a 
new CO. subject tt> the debentures. In Aug. 1892, 
the now co. passed resolutions for a voluntary 
winding up with a view to reconstruction. Its 
property consisted of certain mining rights wliioli 
would be forfeited unless a large sum in fees was 
paid by the end of 1892, Sc tlien' was no money to 
make these payments. A scheme was formed for* 
the constitution of a new cu>., <fe, amongst other 
things, it provided that, the debenture-holders 
sliould accept ordinary shares in the new co. in 
place of their debentures. Tliis scheme was duly 
sanctioned by the shareholders & also by a special 
resolution at a meeting of debenture-holders : — 
Held : what was proposed to be done was a com- 
promise of the rights of tlui debenture-holders 
within the clause, & a majority of the debenture- 
holders had power to bind the minority. — S neath 

V, Valley Gold, Ltd., [1893] 1 Ch. 477 ; 68 
L. T. 602 ; 9 T. L. R. 137 ; 2 R. 292, C. A. 

Annotation: — Folld. Mercantile luviwtment & General TriiHt 
Co. V. River Plat-e Trast, Loan & Agency (Ve., [18011 I 
Ch. 578. * 

4865. — — .] —X. Co., having issued de- 

bentures charging all its property, sold its land 
in M. subject to the debentures to Y. Co., whicli 
undertook to indemnify X. Co. against all (4 aims. 
A majority of the debenture-holders of X. C’o. 
subsequently passed a resolution that the de- 
bentures be exchanged for shares in Y. Co. : — 
Held : the resolution was a bond fide exercise of 
a power to consent to “ any modification or com- 
promise of the rights ” of the debenture-holders. 
Sc was binding upon the minority. — M ercan'jtle 
Investment Sc General Trust Co. River 
Plate Trust, Loan Sc Agency C^o., [1891] 
1 Ch. 578 ; 63 L. J. Ch. 366 ; 70 L. T. 131 ; 42 

W. R. 365 ; 10 T. L. R. 186 ; 8 R. 791. 


PART III. SECT. 34, SUB-SECT. 3.— 
K. (a) ii. 

4868 i. Wlioi. amounts to a modification 
or comproviiae — Exchange of deberUures 
for shares ,] — The holders of threc- 
fourthfl In value of certain debentui*e8 
issued by a oo. were empowered to 
modify the rights of all the debenture 
J. — VOL. X. 


holders, by sauctioning any modifica- 
tion proposed by the co., or any com- 
promise or arrangement which wouhl 
under the Cos. Act Amendment Act, 
1889, be such as the ct. would have 
Jurlsdiotion to sanction : — Held : an 
arrangement that the debenture holders 
should accept fully paid-up shares 


in a now co. in satisfaction of the 
debenture debt was a compromise 
which the ot. would have jurisdiction 
In sanctioning, & having been band fide 
agreed to by tlio roquirc^d majority was 
binding on all the debenture holdei’s. — 
IsLEH V. Daily Mail Newspaper 
(1912), 14 C. L. R. 193.— AUS. 
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Sect Zi^^Borroiving and securing money : Suh-sect 

4866. — By a trust deed to secure 

debenture -stock in a co. the stockholders had 
power to sanction any (jompromise or arrange- 
ment proposed to be made between the company 
& the stockholders provided it was one which the 
ct. would have jurisdiction to sanction under the 
Joint-8tock Companies Arrangement Act, 1870 
(c. 104), if the co. were being wound up & the 
requisite majority agreed thereto, & also power 
generally to sanction any modification or com- 
promise of the rights of the stockholders against 
the CO. or its property. A scheme of recon- 
struction proposed to make over the undertaking 
of the CO. to a new co. & to give £1 fully-paid 
preference shares in the new co. for each £1 of 
debentm’e-stock to the debenture-stockliolders, 
with power to the new co. to create an issue of 
debentures : — Held : the debenture-stockholders 
had power to sanction the scheme so as to bind 
dissentient stockholders . — Me Babitan Borneo, 
Ltd., Peirson v, Labuan & Borneo, Ltd. (1901), 
18 T. L. II. 216. 

4867. Exchange of debentures for deben- 

tures of purchasing company.] — The debenture- 
stock deed of a co. contained a majority clause 
giving a general meeting of the stockholders 
power to agree to accept any other properly or 
securities instead of the stock, & in particular 
any debentures or debenture-stock of the co., & 
power to sanction any scheme for the recon- 
struction of the co. or for the amalgamation of the 
co. with any other co. The co. agreed to sell its 
assets to anotlier co., the debenture-stock of the 
vendor co. to be exchanged for debenture-stock 
of the purchasing co., ^ tlie agreement being 
conditional on its approval by the stockholders. 
A resolution of approval was passed by them : — - 
Held : the proposed scheme came within the 
majority clause the trustees of the deed could 
properly act on it . — Me Hutchinson (W. II.) & 
Sons, Ltd., Thornton v. Hutchinson (W, H.) & 
Sons, Ltd. (1915), 31 T. L. R. 324. 

4868. Postponement of date of payment.]- 
A trust deed securing debentures i)rovidcd by 
clause 15 thereof for their redemi)tion, but so as 
that in every case overdue debentures should be 
redeemed before debentures not overdue, & those 
maturing at an earlier date before those maturing 
at a later date ; but as between debenture's matur- 
ing at the same date, then by a drawing in the 
manner therein prescribed. The deed contained 
a power to a general meeting of debentiu’c-holders 
to sanction any modilication or comxjromise of 
the rights of the debenture-holders. Pltf. was 
the holder of a debenture which became due in 
1895. By a general meeting a i-esolution w^as 
passed, clause 2 of which ijrovided that, subject 
to the provisions of clause 15 of the trust deed, 
the outstanding debentures wore to be redeemed 
at dates not earlier than 1898, & by clause 3, 
no debenture becoming due before Dec. 31, 1907, 
was to be payable unless & until it was drawn for ; 
— Held : clauses 2 & 3 of the resolution must be 
read together ; their effect was to postpone all 
debenture-holders till 1898, but to preserve the 
Iirivilege given by priority of date, & the resolution 
was within the scope of the authority conferred 
upon the genei'al body of debenture-holders by 
the trust deed.— Fini^ay v. Mexican Investment 
Corpn., fl897] 1 Q. B. 517 ; 66 L. J. Q. B. 151 ; 
76 L. T. 257 ; 13 T. L. II. 63. 

Annotations: — Reid. Shaw v. Iloyco, 11911] 1 Ch. 1.38; 

He Law Guarantee Trust & Accident Soc., Liverpool 

Moritfag^e Iubco. Caeo, [1914] 2 Oh. 617. Mentd. Seaton 

V. Heath, Seaton v. Burnand, 11899] 1 Q, B. 782 ; Parrs 

Bank v. Albert Mines Syndicate (1900), 5 Com. Cas 110. 


4869. .] — By one of the conditions 

as to the issue of the debenture-stock of a co. 
it was provided that a meeting of the holders 
might, by a resolution of three -fourths, agree to 
any compromise or adjustment of any claim by 
the holders against the co,, or for the settlement 
of any question in dispute, or the giving of time to 
the CO. for the payment of any principal or interest 
or the release of the property or any portion thereof 
charged to secure the stock ; & that such resolution 
should bind all the holders. Debenture-stock to 
the extent of £75,000 had been issued by the co., 
which was redeemable on Oct. 1, 1901. The 
directors had endeavoured to raise funds to redeem 
the stock, but the negotiations were unsuccessful. 
The co. therefore was not in a position to redeem 
on Oct. 1, 1901, &> the redemption could not bo 
carried out without prejudicing the stockholders 
themselves. The co. convened a meeting of the 
stockholders under the above condition, at which 
two resolutions were passed by a majority present, 
one extending the i)eriod for redemption of the 
stock until July 1, 1904, &. the other authorising 
the increase of the stock up to £100,000 by the 
issue of £25,000 further stock to rank pasmi 
with the existing stock : — Held : the condition 
was not limited to cases where disputes had arisen 
within the strict meaning of that term, but was 
applicable to a case whore difficulties had to be 
met & the majority of the debenture-stockholders, 
acting honestly &, bond fide^ & with a view to the 
preservation & imfirovement of their sec’iirity, 
had power to bind the minority under the language 
of the condition when yiassing the resolutions. — 
Walker v. Elmore’s German <fe Austro- 
Hungarian Metal Co., Ltd. (1901), 85 L. T. 
767, O. A. 

Annotation : — Consd. Norlhoru Assco. v. Fanihain United 

Breweries, [1912] 2 CIl 125. 

4870. “.] — By a trust deed, dated in 

1898, & made between a co. & trustees, cei*tairi 
debenture-stock was charged on the assets &; 
property of the co. & was to be redeemed on 
Oct. 1, 1907. The deed gave to a certain majority 
in value of debenture-stockholders i)rcsent at a 
meeting wide powers, including a power to sanction 
any modification or comi>romiso of the rights of 
stockholders as against the co. At a meeting of 
the debenture-stockholders held in 1904 a resolu- 
tion was jiassed by a large majority that the 
debenture-stockliolders consented to the con- 
version of their existing 4 per cent, mortgage 
debenture-stock, redeemable at par on Oct. 1, 1907, 
into or for 4^ x>er cent, irredeemable debenture- 
stock, interest on the new stock to commence as 
from Oct. 1, 1904 : — Held : the resolution was a 
modification of the rights of the debenture-stock- 
holders ; it was competent for the majority in 
meeting to make such modification ; the true 
meaning of the resolution was that the debenture- 
stock which by the trust deed was to be paid off 
on Oct. 1, 1907, was to be replaced by stock which 
was not so Liable. — Me Stocks (Joseph) Co., Ltd., 
Willey v. Stocks (Joseph) & Co,, Ltd. (1909), 
[1912] 2 Ch. 134, n. ; 26 T. L. R. 41 ; 54 Sol. Jo. 
31. 

A7i7u>iation : — Refd. Northern Assce. v, Farnhaiu United 

Breweries, [1912] 2 Ch. 125. 

4871. Reissue of redeemed debentures- 
To rank pari passu with existing debentures.] — A 

co. issued debentures which were to rank pari 
passu with each other, & which were secured by 
a trust deed. By the deed the registered holders 
of the debentures were entitled to vote at any 
meeting of debenture-holders, & each voter at 
a poll was entitled to one vote in respect of every 
principal sum of £10 secured by his debentures. 
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The deed also gave power to a meeting, by extra- 
ordinary resolution, to modify the rights of de- 
benture-holders & the provisions of the deed ; &> 
extraordinaiy resolution was defined as meaning 
a resolution passed by a majority consisting of 
holders of not less than three-fourths in value 
of the debentures represented at the meeting. 
At a meeting of debenture-holders called for the 
purpose of modifying the trust deed so as to enable 
the directors to reissue paid-off debentures, a 
bank, to whom the co. had issued debentures for 
£55,000 as security for an over-draft of £25,000, 
voted in respect of the face value of their 
debentures : — Held : the bank were entitled to do 
so under the provisions of the trust deed ; 
the trust deed might be modified so as to 
empower the company to issue debentures in the 
place of those paid off in such a way as to make 
them rank pari passu with the outstanding 
debentures. — Re Kent Collieries, Ltd., Day 
V, Kent Collieries, Ltd. (1907), 23 T. L. K. 559 ; 
51 Sol. Jo. 498, C. A. 

4872. Conversion of redeemable to irre- 

deemable debentures.] — A debenture trust deed 
conferred upon a general meeting of the debenture- 
holders a power, exercisable by extraordinary 
resolution passed by a majority of not less than 
three-fourths of the number of persons voting 
thereat, to sanction any modification or com- 
promise of the rights of the debenture-holders 
against the co. or against its property, whether 
arising under the debentures, or tlie trust deed 
or otherwise, & i3rovided that an extraordinary 
resolution duly passed should be binding upon 
all the debenture-holders : — Held : the conversion 
of redeemable debentures into irredeemable or 
perpetual debentures was a modification of the 
righf^s of the debenture-holders within the meaning 
of the power, & the existence of some serious 
or si>ecial circumstances was not a condition 
lirecedent to the excircise of the power. — Northern 
Assurance (k)., T^td. v, Fai^nham United 
Breweries, Ltd., 11912] 2 Cli. 125 ; 81 L. J. Ch. 
358 ; 10(5 L. T. 527 ; 28 T. L. B. 305 ; 50 Sol, Jo. 
360 ; 19 Mans. 178. 

4873. Sale of assets charged by debentures 

— Use of proceeds to redeem debentures at lowest 
price offered.] — Rc New York Taxicab Co., Ltd., 
Sequin v. New York Taxicab Co., Ltd., No. 4999, 
post* 

{h) By Scheme Sa,7iciio7ied by Court. 

4874. What court may sanction — Exchange of 
debentures for fully-paid shares — Or cash.] — A 

railway co. incorporated under 1802 Act, is.sued 
debentures to a large amount, the payment of 
which was secured by a mtge. of the railway to 
truste(?s on behalf of the debenture-holders, & 
the mtge. deed empowered the trustees, in case 
default should be made in payment of the 
debentures & interest, to sell the railway with the 
sanction of three-fourths in number & value of 
the debenture-holders present at a meeting, of 
which the quorum was to be fifty persons holding 
not less than a moiety of the outstanding de- 
bentures. The CO. went into voluntary liquida- 
tion, which was afterwards continued under the 
supervision of the ct., & a bill was filed for the 
administration of the trusts of the mtge. deed. 
At a meeting held for the purpose, 29 out of 31 
debenture-holders then present, & holding a moiety 
of the outstanding debentures, agreed to a scheme, 


whereby it was proposed that a new co. should 
be formed to take over the railway, that in 
exchange for their debentures, the debenture- 
holdei*s should receive certain paid-up shares in 
the new co., or should be paid off in cash at a 
fixed sum which was estimated to bo the value 
on the debentures. IVo out of the 31 dissented 
from the scheme : — Held : the ct. had power in 
the suit for administering the trusts of the mtge. 
deed & to sanction the scheme, as it really 
amounted to a sale under the power contained in 
the deed . — Re Tunis Kys. Co., Ltd., Tolm6 v. 
Tunis Rys. Co., Ltd. (1874), 31 L. T. 204, L. JJ. 

4875. J — Re North Western, etc. 

Co., Ltd. (1882), Palmer’s Company Precedents 
3rd. ed., p. 603. 

Annotatio7i ; — Folld. lie Alabama, N('w Orleans, 1’cxas 8c 

Pacific Junction Ry., [1891] 1 Ch. 213. 

4876. .] — The power given to the ct. 

by the J oint-Stock Companies Arrangement 
Act, 1870 (c. 104), to sanction a scheme between 
a CO. & its creditors, extends to debenture-holders, 
& the ct. has jurisdiction to deprive dissentient 
debenture-holders of their security, & to sanction 
a scheme which provides that they shall accept 
fully-paid shares in satisfaction of their claims. 
The ct. will not sanction a scheme merely because 
it has been approved by a large majority of 
creditors ; it will require to bo satisfied that the 
proposed arrangement is fair k> equitable — 
Re Empire Mining Co. (1890), 44 Ch. D. 402 ; 59 
L. J. Ch. 345 ; 02 L. T. 493 ; 38 W. R. 747 ; 2 
Meg. 191. 

Annotations : — Folld. lie Alabama, Now Orleans, Texas 8c 

Pacific Junction Ry., [1891] 1 Ch. 213. Apld. Sneath v. 

Valley Gold, [1893] 1 Ch. 477. Folld. He Labuau & 

Borneo, Peirson v. Labuan 8c Borneo (1901), 3 8 T. L. R 

2](>. Refd. lie Guardian Awsce.. [1917] I Ch. 431. 

4877. Receipt of less than full amount due.] 

—Re Madras Irrigation Co. (1882), cited, [1891] 
1 Ch. 228. 

A7i.noiaiion : — FoUd. Re Alabama, Now Oiic'ans, Ti^xas & 

Pacific Junction Ry., [1891] 1 Ch. 213. 

4878. — Creation of prior charge.] — A co., 

I’egistered in 1881 issued debentures to the extent 
of £60,000 which did not charge its property, but 
were secured by a trust deed, made between the 
CO. Sc trustees for the debenture-holdej*s. The 
trust deed expressly provided that tlie debenture- 
holders might assent to any modification of the 
provisions thereof by passing resolutions to that 
effect. Such resolutions were to be passed at 
meetings summoned by tlie trustees of the deed, 
notice whereof was to bo given by means of 
advertisements. A meeting of the debenture- 
holders was duly called, & resolutions were passed 
for the purpose of creating a rentcharge of £720 
per auuum. So the debenture-holders gave to the 
holders of the rentcharge priority over the de- 
bentures. Subsequently the co, determined upon 
a voluntary winding up. In the course of the 
winding-up proceedings, the liquidator prepared 
a scheme of arrangement, pursuant to the Joint- 
Stock Companies Airangement Act, 1870 (c. 104), 
under which the assets of the co. were, in the first 
place, to he charged with the payment of the sum 
of £20,000, whereof £12,000 was to represent the 
claims of the holders of the rentcharge & £8,000 
certain fresh moneys obtained, & in the second 
place, with the payment of the £60,000 debenture 
moneys. The scheme having been approved by 
the statutory majority both of the debenture- 
holders & the rentcharge security holders, a petition 


PART HI. SECT. 84, SUB-SECT. 3.— 

K. (b). 

L What court may aanciion — Con- 
veraion of dehenturc'Vonds into de- 
henture^stock. ] — - On a petition under 


Coe. (Consolidation) Act, 1908, b. 120, 
at the instance of a co. which was not 
belngr wound up. the ct. sanctioned an 
arransrement whereby debentures 8i 
debenture bonds, repayable at periods 
of from three to five years, were 


converted into debenture stock, re* 
payable .only on the occurrence of 
certain contlnsroncles . — He Suandon 
Hydropathic Co., L-td., [1911] S. C. 
1153 ; 48 Sc. L. R. 943 ; 2 S. L. T. 
267.-^SCOT, 

F 2 



780 


Companies. 


Sect. 34 . — Bonoiving and securing money: Satb-scci. 

was presented to the ct. for its sanction thereto. 
One of the debenture-holders ox>posed the petition 
on the ground that the proposed scheme was not 
fair to the debenture-holders ; that the majority 
of the debenture-holders liad no power to bind 
the minority ; &. that if they liad such power 
the resolution of the debenture-holders approving 
the scheme was invalid, because the notice sent 
to the debenture-holders did not state that there 
was a question of priority between the secured 
creditors of the co. : — Held : the scheme was 
within the scope of the authority given by the 
ti*ust deed, & was a fair scheme such as the ct. 
ought to sanction under the above Act . — lie 
Dominion of Canada Fiieeiiold Estate & 
Timdeu Co., Ltd. (1880), .55 L. T. .S47. 

Annoiaiion : — Apld. Follit V. Eddywlone Oranito Quarries 
118921 3 Ch. 7.'). 

4879. — — Deprivation of part of security.] — 

The power given by the .Toint-Stock Companies 
Arrangement Act, 1870 (c. 104), s. 2, to sanction 
u. scheme of ari’angement between a co. in liquida- 
tion & its creditors extends to debenture-holders 
A otlier seciii'cd creditors, enables the ct. to 
sanction a scheme, although it deprives debenture- 
holders of their security wholly or in paid). In 
(‘xercising the power of sanctioning a scheme of 
arrangement conferred on it by the Act, the ct. 
will not only ascertain that all the statutory 
conditions have been complied with, but will 
also considcu* whether the class of creditors 
summoned to the meeting was fairly represented 
by those wlio attended, whether the statutory 
majority who approved of the scheme were acting 
bond fide or were socking to promote intyorests 
advei'se to those of the class whom they professed 
to respresent, &: generally whether the arrange- 
ment is such as a man of business would reason- 
ably ax)prove. — Re Alabama, New Orleans, 
Texas & Pacific Junction Uy. Co., [l^^^l] 1 
Vh, 213; 00 L. ,T. Oh. 221 ; 04 L. T. 127; 7 
T. L. U. 171 ; 2 Meg. 377, O. A. 

A nfwtationa : — Apld. He EngliHh, ScottiHh & Australian 
Chartered Bank, 11893] 3 Ch. 385 ; Sneath v. Valley 
Gold, 11893] 1 Ch. 477. Coiisd. Re London Chartered Bunk 
of Australia, [1893] 3 Ch. 540. Folld. Re Labuau & 
Borneo, Poirson v. Labuan & Borneo (1901), 18 T. L. It. 
210. Reid. Walker r. Eln\t)ro’s German & Austro- 
HuiiKarian Aletal Co. (1901), 85 L. T. 707 ; Re Guardian 
Ahmoc., 11917] 1 Ch. 431. Mentd. Re A Debtor, Rx p. 
Peak Hill Goldflold, [1909] 1 K. B. 430. 

4880. — — Release of guarantors of issue — 

Increase In rate of interest.] — An arrangement 
whereby the guarantors of an issue of debentures 
are released from their guarantee, the interest 
on the debenture debt is increased, new trustees 
of the trust deed securing the debentures are 
appointed, & the sinking fund discontinued, is 
an arrangement or compromise wliich the ct. 
has jurisdiction to sanction under the Joint- 
Stock Companies Arrangement Act, 1870 (c. 

104).— Shaw v. Royoe, Ltd., [lOllJ 1 Oh. 138; 
80 L. .1. Ch. 103 ; 103 L. T. 712 ; 55 Sol. Jo. 
188 ; 18 Mans. 159. 

Antmtation : — Befd. Re Law, Guarantee, Trust & Accident 
Soc., Liverpool Mortfrago Insce. Case, [1914] 2 Ch. 617. 

4881. How far absent parties bound — Sum set 
aside to meet claims of dissentients.] — ^A scheme 
for the distribution of a fund in the hands of 
trustees in this country, representing money sub- 
scribed for mt^e. bonds in a foreign railway co., 
such distribution being rendered necessary by 


the failure of the co. t/O comiiletc the railway, 
was sanctioned by the ct. in the interest of absent 
bondholders, many of whom resided abroad k> 
could not easily he ascei*tained, the ct. being 
satisfied that the compromise was for the benefit of 
the absent parties ; but a sum was set apart to 
provide for the maximum amount which could bo 
I required to meet the claims of the dissentient 
bondholders. — Oollingham: v. 8i.oper, Foreign, 
American & General Investments Trust Co. 
V, Sloper, Foreign, American & General 
Investments Trust Co. v. Sloper, [1894] 3 Ch. 
710 ; 04 L. J. Ch. 149 ; 71 L. T. 450 ; 12 11. 87, 
C. A. 

Ammiaiion : — Mentd. Collingham v. Sloper, [1901] 70 

L. J. Ch. 361. 

4882. Limitation of time to come in or be 

excluded from scheme.] — An action having been 
brought on behalf of the holders of bonds, payable 
to bearer, issued by a railway co. against the 
tmstees for the bondholders & the co., the ct. 
in 1894 sanctioned a scheme for the compromise 
of the action under wliich all the bondholders 
should receive a certain sum in respect of eacli 
bond delivered up to be cancelled &; ordered that 
the scheme should bo binding on all the bond- 
holders who were not parties to the proceedings : — 
Held : the ct. had jurisdiction to make an order 
on the holders of outstanding bonds, whose names 
& addresses had not been discovered, to come in 
within a i>eriod of six montlis &; accept the sum 
per bond or be excluded from the benefit of the 
scheme. — S aragossa & Mediterranean Ky. Co. 
V. Oollingham, 1 1904] A. (L 159 ; 73 L. J. Ch. 568 ; 
52 W. R. 609 ; 20 T. L. R. 351 ; sub nom. Com- 

PANIA DE LOS FERROCARRILES DE ZARAGOZA V, 
OoLLlNiniAM, 90 L. T. 212, if. \u ; revsy. S. O. 
sub no7n. (Oollingham p. Sloper, [1901 J 1 Ch. 
769, C. A. 

7.. Redemplion of Debentures » 

{a) Right of Company to Redeem. 
i. In General. 

4883. Meaning of “ redeemable.”] — Debentures 

issued by a co. provided that the co. should carry 
to the credit of a sinking fund in each half-year 
the sum of £2,500 which should be apiJied in 
redeeming at a specified premium, on .Jan. 1 
July 1 in each year, so many of the dehenturi^s 
issued as the sum from time to time standing 
to the credit of the sinking fund should suffice 
to pay off, the particular debentures to be redeemed 
on each occasion being determined by half-yearly 
drawings. The prospectus which the co. had 
X)reviously issued, inviting subscriptions for the 
dtibentures, stated that they were to be “ redeem- 
able within seventeen years by lialf-yearly draw- 
ings on .Jan. 1 & July 1 in each year by the 
ai)plication of a sinking fund of £5,000 per annum 
—Held : even if the prospectus could be looked 
at in order to ascertain the contract between the 
co. & the debenture-holders, the word “ redeem- 
able ” meant only that the debentures were to be 
liable to redemption during the seventeen years, 
but there was no obligation upon the co. that 
they should all be redeemed within that period. — 
Re Chicago & North West Granaries Co., 
Ltd., Morrison v. Chicago &; North West 
Granaries Co., Ltd., [1898] 1 Ch. 263 ; 67 

L. J. Ch. 109 ; 77 L. T. 677. 

AmiotcUions : — Consd. Stocks. Willey v. Stocks, [1912] 

2 Ch. 134, n. Reid. Re Tewkesbury Gas Co., Tysoe v. 

Tewkesbury Gas Co., [1911] 2 Ch. 279. 


3. 

L. (a) i. 

m. Wheiher company may redeem 
— By sinking fund .] — A co. desirous 
of boiTOwiug ou the security of 


terminablo debentures, entered into 
an agreement with a trustee for the 
establishment of a sinking fund to 
redeem the debontureH within ten 
years. It was iigreed that tiie co. 
should pay to the trustee 25 per cent 


of its free amiual profits, payment to 
be made in cash or discliarged de- 
lientures of equal value. A number 
of cash pajTnents were made by the 
CO. to the trustee who Invested these 
sums : — Held : the interest of the sums 



4884. Whether company may redeem — Interest 
on debentures of similar class in arrear.] — A rail- 
way CO. had issued certain debentures, which 

E rovided that they should be redeemed by the co. 

y annual drawings. The debentures further 
provided that the holder’s should be treated pari 
passu, & without any priority or preference of one 
over the other. The interest on the debentures 
had fallen into arrear for seven half-years, during 
which time it had been the practice of the co. to 
hold drawings of a certain number of debentures, 
& to pay off the same, together with the interest 
on them which was in arrear. The co. by means of 
an additional traffic increased its revenue to a 
amount more than sufficient to pay the annual 
interest on the debentures, but not enough to pay 
off the arrears of interest & also provide foi* the 
payment of drawn bonds : — Held : the co. could 
not pay off any debentures while any interest on 
like debentures was in arrear ; it was obligatory 
on the CO. after the arrears of interest had been 
discharged to provide a sinking fund in order to 
pay off’ the drawn debentures ; the co. could not 
capitalise the interest in arrear &> give interest- 
bearing bonds for the amount in such a way as to 
interfere with the interest or capital due on any 
of tJieir debentures ; they ought to suspend their 
drawings & sinking fund until the i)ayinent of 
arrears had been effected. — Hale v. Ottoman ItY. 
Co. (1885), 2 T. L. K. 197. 

4885. Against wish of debenture-holder.J — 

Where debentures bccamtj enforceabhi on th(‘ 
happening of certain events, the debenture- 
holders have a right to require i)ay]nent on the 
happening of those events, but they do not j)ut 
the debenture-holders in a position of being eoin- 
I^elled to accept payment. Where the events are 
entirely within the (control of the co. to detc^rniiue 
wiiether they shall happen or not, the (;o. cannot 
by detei'mining the event comi)el the debenture- 
holder to accept his money at a moment’s notice. — 
Jle General Motor Cab Co., Ltd. (1912), 5(3 
►Sol. Jo. 579. 

Annotation : — Expld. CVmyolidatcd (3oldflcldrt of 

Africa V. SiiuiiK'r & Jack East (11)13), JS'J L. J. Ch. 2H. 

4886. — — .] — Where the principal moneys 

secured by debentures have become immediattdy 
payable according to a condition indorsed on the 
debentures on the ground that an order has been 
made for the winding up of the co., the co. or 
the guarantors of the loan are entitled to redeem 
the security, & the debenture-liolders have no 
option to refuse payment unless the debenture 
itself so provides. — Consolidated Goldfields 
OF 8outii Africa v. Simmer & Jack East, Ltd. 
(1919), 82 L. J. Ch. 214 ; 20 Mans, 214 ; sub 7 iom, 
lie Simmer & Jack East, Ltd., Consolidated 
Goldfields of South Apru-a v. Simmer Jack 
East, Ltd., 108 L. T. 488 ; 57 Sol. Jo. 358.. 

4887. .] — On Apr. 30, 191L a limited 

co. issued a first mtge. debenture for £2,000 
charging its proiierty & undertaking in favour of 
X. Bank. On Aug. 4, 1914, the co. issued a 
second mtge. debenture upon the same security 
in favour of a Swiss lirm, but subsequent to tiie 
first debenture. On May 19, 1915, X. Bank gave 
notice to the co. demanding ri'payment of the 
money duo from the iirst d(‘bent-ur(!. Pltf., who 
was chairman of the co., iiaid off* tJie debenture 
& took a transfer of the same to himself. He then 
commenced a debenture-holder’s action against 
the CO. & gave notice of motion to the co. <fe the 
second debenture-holder for the appointment of 
a receiver & manager on the ground that his 


security was in jeopardy. The co. then tendered 
payment to pltf. of his debenture »fe requested a 
transfer to their nominee. Pltf. reJused on the 
ground that the consent of the second debenture - 
holdei*s was necessary, & no reply had been 
received as yet from them stating their wishes : — 
HeM : pltf. was justified in refusing to accept 
payment from the co. without the consent of the 
second debenture -holders of whoso charge he had 
notice. — Re Magneta Tlme Co., Ltd., Moijien 
V, Magneta Time Co., Ltd. (1915), 84 L. J. Ch. 
814 ; 113 L. T. 986. 

Effect of clogging the equity.] — Sec Sub- 
sect. 3, L. {a) ii., post. 

4888. Exercise of right — Advertisement of in- 
tention to redeem — Must clearly identify debenture 
to be redeemed.] — First National Bank of 
Chicago r. Orinoco Shipping & Trading Co., Ltd. 
(1904), 21 T. L. R. 39. 

4889. Place of payment — Duty of company 

to seek out debenture-holders.] — Whore the regis- 
tered debenture of a co. does not contain any 
provision appointing a particular place for pay- 
ment, it is the duty of the co. to seek the debenture- 
lioldcr, if he is within the realm, & make legal 
tender of the money on the due date without 
request ; <fe in a case where no such legal tender 
lias been made the holder of such a debenture, who 
from oversight, carelessness, or oilier cause has 
neglected to present his debenture for payment 
off on the due date, can recover from the co. 
interest on the principal moneys tiiereby secured 
down to the date of actual payment — Fowler v. 
Midland Electric Corpn. for 1’ower Distri- 
bution, Ltd., [1917] 1 Ch. 656 ; 86 L. J. Ch. 472 ; 
117 L. T. 97 ; 33 T. L. R. 322 ; 61 Sol. Jo. 459, 
C. A. 

ii. Clog on the Equity. 

See, gejierally, Mortgage. 

4890. Whether doctrine of clogging applies to 
debentures secured by floating charge.] — By an 

agreement made between pltf. co. & deft, co., 
after reciting lliat pltf. co. contemplated an 
issue of mtge. debentures, it was agreed that an 
existing advance made by deft. co. to pltf. ct). 
under u prior agreement should remain out- 
standing until tlio issue of the debentures 
that debentures for the amount of the adyanctj 
should be accepted by deft. co. in satisfaction of 
the debt ; that the debentures should be secured 
by a floating charge on pltf. co.’s undeHaking ; 
that deft. co. should make a further advance of a 
fixed amount to pltf. co. against debentures for 
that amount ; & that in consideration of the 

assistance thus rendered & to be rendered pUf. co. 
should grant to deft. co. an exclusive right to work 
in perpetuity all the diainondiferous ground in th(5 
territories of pltf. co. The further advance was 
made debentures in accordance with the agrc'c- 
ment were issued by pltf. co. to deft. co. for the 
total amount of the advances. These debentures 
had since been paid off, but deft. co. insisted upon 
the grant of the mining licence, Pltf. co. im- 
peached the validity of the stipulation for a 
licence on the ground that it was a clog on the 
equity of redemption under tlie debentures : 
JJeld : the agreement imposed upf>n pltf. co. an 
absolute it immediate obligation to griint a 
licence but no absolute or immediate obligation to 
issue debentures ; the stipulation^ for the licence 
was not part of the mtge. transaction & was not a 
clog on the equity of redemption. , . 

Qu. : whether the doctrine against clogging t he 


iavosted by the trustee were aocumula- credit in estimating the 25 per cent 
tions of the sinking fund, & not profits payable into the sinking fund l>y 
of the CO., for wliicli the co. could take them. — Arizona Copceu Co. v. Lon • 


PON Scottish 
(1897), 21 H. 
he. L. It. 482 ; 


•American Trust, Ltd. 
(Ct. of Hess.) 658; 3 4 
4 S. L. T. 330.— SCOT, 
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equity of redemption applies to debentures 
secured by a floating charge. — De Beers Con- 
solidated Mines, Ltd. v. British South Africa 
Co., [1912] A. C. 62 ; 81 L. J. Ch. 137 ; 105 L. T. 
683 ; 28 T. L. R. 114 ; 56 Sol. Jo. 175, H. L. ; 
revsg, 8. C. suh nom, British South Africa 
Co, V. De Beers Consolidated Mines, Ltd., 
[1910] 2 Ch. 602, C. A. 

AnnotaHoris : — Reid. Kroglinger v Now Patagonia Meat & 
Cold Storage Go.. [1914] A. C. 25. Mentd. lie MacKonzie, 
MacKenzie v. Edwards -Moss, [1911] 1 Ch. 678 ; He Smith, 
Lawrence r. Kitson, [191fi] 2 Ch. 206 ; Jenkln v. Phar- 
maceutical Soc. of Great Britain, [1921] 1 Ch. 392. 

4891. -.] — ^By an agreement dated Aug. 24, 
1910, a firm of woolbrokers agreed to lend to a co. 
carrying on the business of meat preservers a sum 
of £10,000 at 6 per cent. If the interest was 
punctually paid the loan was not to be called in 
until Sept. 30, 1915, but the co. might pay off at 
any time on giving one calendar month’s notice. 
The loan was secured by a floating charge on the 
undertaking of the co. The agreement provided 
that for a period of flve years from the date thereof 
the co. should not sell sheepskins to any person 
other than the lenders so long as the latter were 
willing to buy at the best price offered by any other 
person & that the co. should pay to the lenders a 
commission on all sheepskins sold by the co. to 
any other person. The loan having been paid off 
by the co. in Jan., 1913, in accordance with the 
agreement, the lendei’S claimed to exercise their 
option of pre-emption notwithstanding the pay- 
ment off of the loan : — Held : the stipulation for 
the option of pre-emption formed no part of the 
mtge. transaction, but was a collateral contract 
entered into as a condition of the co. obtaining the 
loan ; it was not a clog on the equity of redemption 
or repugnant to the right to redeem & the lenders 
were entitled to an injunction restraining the co. 
from selling sheepskins to any person other than 
the lenders in breach of the agreement. 

Semble : the equitable doctrine against clogging 
applies to a floating charge as much as to any other 
mtge. security. — Kreglinger r. New Patagonia 
Meat & Cold Storage Co., Ltd., [1914] A. C. 
25 ; 83 L. J. Ch. 79 ; 109 L. T. 802 ; 30 T. L. R. 
114 ; 68 Sol. Jo. 97, H. L. 

Annotations : — Apld. Re Rainbow Syndicate, Owen v. 
Rainbow Syndicate, [1916] W. N. 178 ; Hopkineon v. 
Mortimer, Harley, [1917] 1 Ch. 646 ; Re Cuban Land Co., 
[1921] 2 Ch. 147. 

4892. What constitutes a clog — Collateral agree- 
ment to purchase mortgaged property,] — Applt. 
agreed to make an advance to resp. co. upon the 
security of first mtge. debenture stock of the co. 
with an option of purchasing the whole or any part 
of the stock so pledged at an agreed price at any 
time within twelve months. The co. were desirous 
of paying off the loan before the expiration of the 
twelve months, & applt. gave notice that he 
intended to exercise his ojition of purchasing. 
The co. thereupon brought an action claiming a 
declaration that the agreement was not binding 
on them, & for consequential relief, & applt. 
counterclaimed for specific perfoimance or 
damages : — Held : the case came within the rule 
that a mtgee. is not allowed at the time of making 
the loan to enter into a contract for the purchase 
of the mtged. property, the option of purchasing 
could not be enforced. — Samuel v, Jarrah 
Timber & Wood Paving Corpn., Ltd., [1904] 
A. C. 323 ; 73 L. J. Ch. 626 ; 90 L. T. 731 ; 62 


W. B. 678 ; 20 T. L. E. 536 ; 11 Mans. 276, H. L. ; 
affg. S. C. svb nom. Jarrah Timber & Wood 
Paving Oorpn., Ltd. v. Samuel, [1903] 2 Oh. 1, 


A. 

Annotations : — Consd. Kreglinger v. New Patagonia Moat Sc 
Cold Storage Co., [1914] A. C. 25. Reid. De Beore Con- 
solidated mnes v. British South Africa Co., [1912] A. C. 
52. Mentd. Haji Abdul Rahman v. Mahomed Hasson, 


[1917] A. C. 209. 

4 g 93 . Separate agreement to grant licence 

to mine.] — De Beers Consolidated Mines, Ltd. 
V. British South Africa Co., No. 4890, ante. 

4894. Separate agreement of option to 

purchase output.] — Kreglinger v. New Pata- 
gonia Meat & Cold Storage Co., Ltd., No. 4891, 


ante. 

4895. Agreement to pay bonus out of 

annual profits.] — Be Rainbow Syndicate, Ltd., 
Owen v. Rainbow Syndicate, Ltd., [1916] W. N. 
178. 

4896. Right to share of surplus assets in 

winding up.] — A private co. in 1912 created an 
issue of £20,000 6 per cent, debenture-stock 

secured by a deed-poll which gave the debenture- 
holders a right in a winding up to 50 per cent, 
of the surplus assets. This debenture stock, of 
which £15,950 was issued, could be i)aid off at any 
time by the co. on six months’ notice. In 1913 
the debenture-stockliolders by extraordinary reso- 
lutions sanctioned the issue in j^riority to the 
existing debenture-stock of £20,000 perpetual 
Prior Lien Debenture Stock, carrying 6 i^er cent, 
interest payable out of profits only & the right to 
one-third of the surplus assets in a winding up ; 
they resolved that the interest on the 6 per cent, 
debenture-stock should only bo payable out of 
profits & that they should be entitled to only one- 
third of the surplus assets in a winding up. 
£10,000 Prior Lien Debenture Stock were issued 
accordingly. In Apr. 1920, the co. sold its 
principal asset, & out of the purchase-money 
paid off the two debenture stocks. In Oct. 1920, 
it was resolved by special resolution that the co. 
should bo voluntarily wound up : — Held : as to 
both debenture stocks, the holders were entitled 
to share in the surplus assets, as there was nothing 
in the bargains inconsistent with or repugnant to 
the right of redemption. — Re Cuban Land Co., 
[1921] 2 Ch. 147 ; 90 L. J. Ch. 440 ; 125 L. T. 
792 ; 65 Sol. Jo. 680 ; [1921] B. <te C. R. 108. 

.] — SeCi generally^ Mortgage. 


(6) Right of Holder to Require Redemption. 

4897. On resolution to wind up — Before time 
for payment arrived.] — Hodson v. Tea Co., No. 
4744, ante. 

4898 . .] — Wallace v. Universal 

Automatic Machines Co., No. 4745, ante. 

4899 . For purposes of amalgamation.] — 

Certain debentures of a co. contained a condition 
that “ if the co. commenced to be wound up other- 
wise than for the purposes of reorganisation or 
reconstruction,” the principal should become 
immediately payable. The co. afterwards pro- 
ceeded to wind itself up for the purpose of carrying 
out an agreement for its amalgamation with 
another existing co. that was carrying on business 
on a larger scale : — Held : the principal secured 
by the debentures became payable when the 
resolution for winding up took effect, & the deben- 
tures therefore were payable off at par. — Hooper 
V. Western Counties & South Wales Tele- 
phone Co., Ltd. (1892), 68 L. T. 78 ; 41 W. R. 84 ; 
9 T. L. R. 17 ; 37 Sol. Jo. 10 ; 3 R. 58. 


PART m. SECT. 84, SUB-SECT. 8.— 

L. (b). 

n. On resolviion to wind up — - 
Right to bonus — Payable on paymerU 


after twHcc.] — A oo. iBSued deben- 
tures of the value of £100 each upon 
the condition that the principal should 
immediately become i)ayabIo (a) if an 


order was made or an effective resolu- 
tion was passed winding up the co., 
or (6) if the co. gave six months* notice 
in writing to the holder of a debenture 
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4900 . For purposes of reconstruction.]- 

Ee Crompton & Co., Ltd., Piayer v, Crompton 
& Co., Ltd., No. 4749, ante. 

4901 . On default of payment of interest — Place 
of payment provided for — Duty of debenture holder 
to apply for payment.] — Where there is a condition 
for pajrment of a sum at a time & place certain, 
the condition is not broken by non-payment at 
the time unless the demand is made at the specified 
place. 

A principal sum payable at a future date & 
half-yearly interest was secured subject to con- 
ditions that if default for fom’teen days should be 
made in payment of any interest the principal 
should be immediately payable, & that principal 
& interest should be paid at one of two places. A 
half-year’s interest was not paid within fourteen 
days of the time stipulated for, but the creditor 
did not appear at either place at the time named for 
payment : — Held : the iirincipal was not immedi- 
ately payable. — Thorn v. City Rice Mills (1889), 
40 Ch. D. 357 ; 58 L. J. Ch. 297 ; 00 L. T. 359 ; 
37 W. R. 398 ; 5 T. L. R. 172. 

Annotations FoUd. Re Escalcra Silver Lead Mining' Co., 

T woody V. Escalera Silver Load Mlninf? Co. (1908), 25 

T. L. R. 87. Oonsd. Re Harris Calculating Machine Co., 

Sumner v. Harris Calculating Machine Co., 11914] 1 (‘h. 

920. Befd. Shrewsbury v. Shrewsbury (190(i), 23 T. L. K. 

277. 

4902. .] — By the conditions 

endorsed on a debenture it was j)rovided that the 
principal money should become payable “ if the 
CO. makes default for a period of six months in 
l>aymcnt of any interest hereby secured,” & it 
was further provided that “ the princii^al moneys 
iV} interest hereby secured will be paid at the 
registered ofTice of tlic co.” Interest was payable 
on Aug. 1 & Feb. 1, & had not been paid since 
Aug. 1, 1907, but the debenture-holder had not 
since tlien presented himself and demanded pay- 
ment at the co.’s oilice at the dates fixed for 
payment. On an application by the debenture- 
holder for the appointment of a receiver of the 
assets of the co. upon the ground that the principal 
money secured by the debenture was due : — 
Held : as the debenture-holder had not given the 
co. the opportunity of performing the obligation 
of jjaymeut at its registered oftice, there had been 
no default by the co., & the debenture-holder’s 
application failed. — Re Escalera Silver Lead 
Mining Co., Ltd., Tweedy v. Escalera Silver 
Lead Mining Co., Ltd. (1908), 25 T. L. R. 87. 
AnnotatUm : — Consd. Re Harrla Calculating Machine Co., 

►Sumner V. Harriw Calculating Machine Co., [1914] 1 Ch. 920. 

4903. Waiver of default by subsequent 

receipt of interest.] — In 1895 a co. issued debentui’e 
stock which was secured by a debenture trust 
deed. The deed provided that the security 
sliould become enforceable in the event of default 
by the co. in the payment of interest on the stock 


for a period of three months after such interest 
ought to have been paid. In 1890 the co. made 
default in payment of the interest on the deben- 
tures. Thereupon a petition was presented by a 
debenture-stockli older to wind up the co., but 
was withdrawn by him on certain terms which 
included the payment to him of the interest due 
on his debentures. A petition was now presented 
by the same debenture-stockholder, who had 
received payment of all interest due on his deben- 
tures, to wind up the co. alleging that the co. 
was only able to pay the interest on the debenture- 
stock by borrowing the amount required ; that 
default had been made in payment of the interest 
on the debentures ; and that the principal of his 
debenture-stock had thereupon become due & was 
payable to him : — Held : petitioner, by receiving 
the interest on his debentures, had waived the 
default by the co. in 1890, <fc could not now take 
advantage of it, Sc as no interest was due to him 
Sc the debentures were not repayable until 1994, 
there was no debt presently duo to liim in re.spect 
of which he could petition, Sc the petition must 
be dismis.sed. — Re Melbourne Brewery & 
Distiu.ery, [1901] 1 Ch. 453 ; 70 L. J. Oli. 198 ; 
84 L. T. 228 ; 49 VV. R. 250 ; 17 T. L. R. 173 ; 
8 Mans. 403. 

4904. No place of payment provided for.] — 

A co. having borrowing powers limited to £3,000, 
procm'ed an overdraft from their bankers on the 
guarantee, up to £3,000 of pltf. & two others. 
When the overdraft was nearly £3,000, each 
guarantor at the reque.st of the co. gave the co. liis 
cheque for £1,000, Sc the co. afterwards paid olf 
the overdraft with these cheques. The co. issued 
to each guarantor a debenture for £1 ,000 Sc interest 
with conditions which made the principal payable 
if the holder should serve a notice on the co, 
requiring payment of principal Sc interest Sc the 
co. should make default for tliree days in payment 
of any i)art thereof Sc that the principal should 
be paid at Lloyds Bank, 222, Strand. Pltf. Sc 
another debenture-holder gave the co. notice to 
pay off the principal Sc interest ; the co. made 
default for tliree days Sc thereupon pltf. brought 
this action to enforce the debentures, asking the 
usual relief. The principal defence pleaded was 
that the limit had been exceeded. No demand 
for payment had been made at Lloyds Bank. 
This objection was not pleaded, but was raised at 
the hearing: — Held: (1) the conditions for pay- 
ment at Lloyds Bank ax>plied only to principal, Sc 
as the co. had made default in payment of interest 
for three days after pltf.’s demand, the principal 
had become due ; (2) the money was advanced 
by pltf. Sc the others for the purpose of, Sc was 
applied in, paying off the overdraft at the bank, 
& therefore the limit on the directors’ borrowing 


of Its Intention to pay it olf, “ but so 
that in such case a bonus of ,*£5 shall 
be paid along with such principal 
moneys.” The co. having sold all 
its assets, a resolution was passed & 
conllrmed placing it in voluntary liqui- 
dation : — Held : the debenture holders 
were not entitled t-o claim the bonus 
of £5. — Cape Peninhui^ Liohtinq 
Co., Ltd. (In Liquidation) v. Deben- 
I’URE-UOLDERS TRUSTEE (1912), 3 

C. P. D. 709.— S. AF. 

o. On amalgamation of companies 
— Neiv bonds issued to retire old bonds 
— Hissentient bond holders.)- — Deft. co. 
took over the property of three other 
cos., subject to certain outstanding 
bonds. The bonds of deft. co. were 
issued to retire the bonds of the other 
cos., & by this moans all the outstanding 
bonds were retired except certain bonds 
of two of the ooa. respectively. Tho 
liolders of these bonds contended that 
tho bonds retired by deft. co. had been 


paid & cancelled by such retirement, 
& that these bonds should bo paid in 
full out of a fund In ct. : — HeJd : the 
redemption of tho bonds by deft, co., 
by the issue & substitution therefor of 
bonds of its own, did not operate as a 
payment of tho bonds so redeemed, but 
that the bonds so redeemed con- 
tinued to be subsisting socuritios & 
entitled to share in the fund in ct. 
proportionately with the bonds not so 
redeemed. — Pratt v. Consolidated 
Elecituo Oo. (1894), 34 N, B. R. 23. — 
CAN. 

p. Proof of iille. of holder — Ronds 
destroyed — Payment of interest for 
twenty j/rars.l—A cori’n* issued deben- 
tures, charging the rates, duties & 
revenues under its control with pay- 
ment of the interest half-yearly, but 
not mentioning any date for payment 
of the principal. Five of those bonds 
were destroyed in a fire, which occurred 
accidentally in tho owner’s residence. 


Tho corpn. paid interest for twenty 
years on tho debentures. No claim 
to the debentures had been made by 
any other party, notwithstanding the 
publication of advertisements : — Held : 
the owner of the debentures was en- 
titled to require payment of the 
principal money thereby secured. — 
Waiah V. Dublin Port Sc Docks 
Board (1881), 7 L. R. Ir. 533. — IR. 

q, Bearer debentures — De- 

jyosited with bank .) — In an action 
brought against tho liquidator of a 
CO., pltf. claimed to bo a <Teditor in 
respect of certain debentures payable 
to bearer whicli had boon Issued by the 
CO., as being the legal holder thereof. 
Pltf. was not in possession of the 
debentures, but they were produced in 
ct. by an official of the A. Bank, who 
stated that he did not recognise pltf. 
as the legal holder. It appeared that 
the A. bank held tho debentures on 
account of its London office, wliich bad 
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powers had not been in substance exceeded. — Re 
IlAiiRis Calculating Machine Co., Sumner v, 
n ARRIS Calculating Machine Co., [1914] 1 Ch. 
920 ; 83 L. J. Ch. 645 ; 110 J.. T. 997 ; 68 Sol. Jo. 465. 

4905. Seizure of goods under distress.] — A deben- 
ture issued by a co. contained a condition that the 
principal moneys should become payable if any 
of the property of the co. should be seized under a 
distress. A bailift’ called at 10 a.m. at the co.’s 
shop with a warrant to collect a sum of £10 due 
for rent. The seci*etary of the co. tendered a 
cheque for £20 which was refused. The secretary 
then said that he would go 4&. pay some rates & 
thus obtain change. Wliile he was gone the bailiff 
& his man remained in the shop. The secretary 
returned in a few minutes, saying that the collector 
would not take the cheque, & he left again to get 
it cashed at the bank, liuring liis absence the 
bailiff went home, leaving liis man in the shop. 
The bailiff returned at 2 p.m. & was paid the £10. 
He did not ask for any exj^enses : — Held : there 
had been no seizme under a distress, & the principal 
moneys secured by the debentures had not become 

due. CENTIIAL PlGNTlNG WORKS, LtD. WALKER 

4fc Nicholson (1907), 24 T. Jj, K. 88. 

See, generallyi Distress. 

4006. Proviso for repayment by ballot — Failure 
to hold ballot.] — A co. issued a series of debentures 
each of which contained a covenant by the co. that 
it would “ on or after ” Jan. 1, 1898, pay to the 
registered holder of the debenture the principal 
sum thereby seemed. The debenture then stated 
as follows ; “ The debentui'es to be paid off will 
be determined by ballot, & six calendar months’ 
notice will be given by the co. of the debentures 
drawn for payment.” The co. never paid off' any 
of the debentures or lield any ballot, but after 
Jan. 1, 1898, one of the debenture-holders gave 
the CO. six calendar months’ notice to pay off her 
debenture, &, at the expiration of the notice, 
commenced iin action to enforce her security : — 
Held : on the construction of the covenant & in 
the events that had happened the principal money 
secured by pltf.’s debenture was presently due & 
payable. & if the provision as to balloting & notice 
meant that the co. was never to be bound to pay 
off any debenture unless it elected to do so <5fc 
ballottid tV gave notice accordingly, the provision 
was void for repugnancy. — Re Tewkesbury Gas 
G o., TySOE V, I'EWKESBURY Gas Co., [1912] 1 Gh. 
1 ; 80 Ij, J. Gh. 723 ; 105 D. T. 509 ; 28 T. D. K. 
40 ; 56 Sol. Jo. 71 ; 18 Mans. 395, C. A. ; affg, 
[1911] 2 Gh. 279; 80 L. J. Gh. 590 ; 105 L. T. 300 ; 
27 T. D. It. 511 ; 55 Sol. Jo. 616 ; 18 Mans. 301. 
Auiiotation :■ — ^Refd. Wylie v. C^rlyoii, 11922] 1 Oh. 51. 

M, Duties and Stamps, 

4907, Stamp Act, 1870 (c. 97), s. 2 (10) — 
** Marketable security — Equitable charge upon 
debentures.] — Read v, Eley, [1900] W. N. 57. 

4908. Stamp Act, 1891 (c. 39), s. 82 (1) (b)— 
Foreign marketable security — Reconstruction of 
English company by transfer of business to foreign 
company.] — Under a binding scheme of arrange- 
ment for reconstruction the property assets of 
an English co. were transferred to a new American 
CO., &- it was agreed that the debenture-holders of 
the old CO. should receive bonds of the new co. in 
exchange for their debentures. The holder of a 


debenture in England received a circular from the 
London office of the new co., signed by its London 
agent, saying : “ Your debenture will have to be 
sent to Chicago to be exchanged there for the new 
bond. I shall be pleased to forward your deben- 
ture to Chicago free of all cost to yourself if you 
will lodge the same at this office, taking my 
receipt for the same.” The debenture-holder sent 
his debenture to the I-ondon agent, who sent it to 
the officials of the new co. in America ; a bond of 
the new co. was transmitted by them to the 
Ix>ndon agent, who delivered it to the debenture- 
holder in England : — Held : the bond was not 
“ issued,” or ” offered for subscription & given or 
delivered to a subscriber,” or “ assigned or trans- 
ferred,” in the United Kingdom, within the above 
sub-sect. — C hicago Railway Terminal Eiji:- 
VATOR Co. V, Inland Revenue Comrs. (1896), 
75 L. T. 572 ; 45 W. R. 242 ; 13 T. L. R. 124, C. A. 

Annotations : — Distd. Brown v. I. R. Comrs., Gordon v. 

I. R. Comrs. (1899), 16 T. L. R. 94. Refd. 8peyer v, 

I. R. Comrs. (1902), 66 J. P. 551. 

4909. Stamp Act, 1891 (c. 39), Sched. I. — 
Principal repayable with premium — Whether duty 
payable on premium.] — A co. issued a series of 
debentures of £100 each, each debcntm‘e con- 
taining an undertaking by the co. to pay to the 
registei'ed holder upon a specified date “ £100, 
together with a premium thereon at £7 lO.v.’' 
The debentures were marketable securities not 
transferable by delivery within the meaning of 
the above sched. : — Held : each debenture was a 
security for the payment by the co. of £107 10.9., 
the amount of the principal & the premium, & was 
liable to ad valorem stamp duty upon that amount. 
— Rowp:ll V, Inland Revenue (^omrs., [1897] 
2 Q. B. 194 ; 66 L. J. Q. B. 528 ; 13 T. L. R. 321 ; 
41 Sol. Jo. 407. 

Anmitaiion : — Consd. Knitflits Deep r. 1. R. Comrs., 11900J 

1 Q. B. 217. 

4910. J -A limited co. issued a 

series of debentures for £100 each redeemable at 
par by annual drawings on after July 1, J902. 
Each debenture contained a stipulation that the 
co. might, at any time after July 1 , 1900, on giving 
six months’ previous notice in writing to the 
registered holder, redeem the debenture at £103, 
wliich sum, at the expiration of the six months, 
should become payable, as if the same were the 
amount of the princii>al moneys thereby socm’cd : — 
Held : ad valorem stamp duty was chargeable on 
each debenture under the head of “ marketable 
security ” in the above sched. upon £100 only, as 
being the ” money secured ” by the debenture 
within the meaning of the sched. — K nights Deei% 
Ltd. V. Inland Revenue Gomrs., [1900] 1 Q. B. 
217 ; 69 L. J. Q. B. 66 ; 81 L. T. 625 ; 48 W. R. 
198 ; 16 T. L. K. 68 ; 44 Sol. Jo. 99, G. A. 

4911. “ Additional or substituted security ” 

— Trust deed securing stock raised to pay oft 
previous issue.] — A limited co. issued in 1892 
£500,000 4 per cent, debenture stock, secured by a 
trust deed duly stamped, by wlxich freehold & 
leasehold propeiLy of the co. were conveyed to 
trustees to secure payment of the amount of the 
stock & interest as provided for by the deed. By a 
subsequent trust deed for securing debenture 
stock made in 1897, the trusUjcs of which were the 
same as those of the deed of 1892 after I'eciting 
that the £500,000 debenture stock was still out- 
standing ^ that the co. were intending to issue 
further irredeemable 3J i>er cent, debenture stock, 


received tltem from the L. & C. Bank. 
The latter bank had given an under - 
taking not to part with the delK^ntuiVB 
without the consent of pit f. : — Held : 
the undertaking of the L. & C. Bank 
wa» not an acknowledgment that the 


debentures were held on behalf of 
pltf., & in the absence of proof that 

S ltf. was the Ic^al holder of the 
obentures, the action must fail, — 
Walkku V . Grand JuNtrnOxV Rys., 
Ltd. (Liquidator) (1909), 26 S. C. 


66.-— S. AF. 

PART HI, SECT. 34, SUB-SECT. 8,— M. 

r. Stamp Act, 1870 (c. 97), 

ff. 2 (10 ) — Marketable security — Dc- 

henturee of land dt cattle co/njtany .] — 
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it was provided that the amount of stock to be 
issued was limited in the first instance to £300,000, 
the CO. acknowledging in the deed that they were 
indebted to the trustees in that sum carrying 
interest at 3 J per cent, per annum ; that the co. 
should be at liberty to issue further irredeemable 
3J per cent, debenture stock not exceeding 
£540,000 making a total of £840,000, but only for 
the purpose of redeeming or paying off the £500,000 
4 per cent, stock at the rate of not more than £108 
of the new stock for every £100 of the stock 
redeemed or paid off : — Held : in respect of the 
£540,000 as weU as the £300,000 the deed of 1897 
was chargeable with the ad valorem duty specified 
in the above sched. under the heading “ Mtge., 
Bond, Debenture, Covenant,” <fe, not being an 
“ additional ” or substituted ” security within 
the meaning of those words in the sched., it was 
cliargeable with the full duty of 28, 6d. per cent. — 
City of London Brewery Co. v. Inland Keve- 
NtTE CoMRS., [1899] 1 Q. B. 121 ; 08 L. J. Q. B. 
(52 ; 78 L. T. 39, 648 ; 47 W. R. 216 ; 15 T. L. R. 
49 ; 43 Sol. Jo. 61, C. A. 

Amiotatwns : — Consd. Mount Lyell Mining' & Ry. Co. r. 

I. R. Conirs., [1904] 1 K. B. 757. Reid. Underground 

Electric Rys. of London & Glyn, Milla, Currie v. I. .R. 

Comrs., [1916] 1 K. B. 30C. 

4912. Conveyance of additional pro- 

perty In substitution of property withdrawn.] — By 

a trust deed made between a joint-stock co. & 
trustees for the debenture-holdei*s, the former 
stipulating that they might redeem the debenture 
stock after giving certain notice, covenanted that 
after giving such notice they would redeem at 
nominal value, plus 10 per cent. By fuKher 
clauses of the deed certain freeholds leaseholds 
wove assured to the trustees to secure payment of 
all princix^al moneys, bonuses, & interest which 
might become payable in respect of tlie debenture 
stock, & a floating charge on all the co.’s property 
was created for tlie same purpose. There was a 
clause giving the co. powder to withdraw any of the 
freeholds or leaseholds assured to the trustees & 
substitute other propei’ty of equal value. By a 
subsequent indenture a small part of the lease- 
holds so assured was withdrawn & other leaseholds 
belonging to the co. assured to the trustees to be 
held on the trusts of the earlier indenture. This 
second indenture contained no covenant for pay-' 
ment of the debenture principal money or interest, 
A no express declaration of the trusts on which the 
property acquired was to be held : — Held : the 
second indenture was a ” mtge.” wdthin sect. 86, 
sub-sect. 1 of the above Act, & a “ substituted 
security ” within tlie above sched. & heading 
” Mtge., Bond, Debenture, Covenant ” of that 
Act, & the Comrs. of Inland Revenue were right 
in holding that the stamp duty was to be calculated 
at the rate of (id, per cent, on the whole principal 
money of the debenture stock. — Gartsims 
(Brookside Brewery), Ltd. v. Inland Revenue 
Comrs. (1900), 82 L. T. 686, D. C. 

4913. Debentures of purchasing com- 

pany exchanged for existing debentures.] — Applt. 
CO., incorporated under the laws of Victoria, was 
formed to take over the assets & liabilities of two 
existing cos., one of which was a co. registered in 
England liaving an issue of debentures. The 
holders of these debentures by agreement delivered 
them up, &; accepted in lieu thereof debentures 
of an equivalent amount issued by applt. co. ; — 
Held : the debentures of applt. co. wore not 
“ given in substitution for a like security ” within 
the meaning of sub-head 4 of the heading “ Market- 

Debentures of a laud & cattle co. 
incorporated under Cos. Act, fall within 
the definition of marketable security 
contained in the above Act & (Jnstoms 


able Security ” in the above sched., & were liable 
to bear stamp duty to the full amount. — Mount 
Lyell Mining & Railway Co. v. Inland 
Revenue Comrs., [1905] 1 K. B. 101 ; 74 L. J. 
K. B. 4 ; 92 L. T. 134 ; 53 W. R. 225 ; 21 T. L. R. 
112 ; 49 Sol. Jo. 117, C. A. 

4914. “Auxiliary security” — Conveyance 

in pursuance of consent contained in trust deed.] 

— A limited co., upon the issue of debenture stock, 
by deed entered into with trustees for the holders 
of the stock, acknowledged that the co. was 
indebted to the trustees to the amount of the 
stock, & agreed to convey to the trustees certain 
freehold property, not at the time in the possession 
of the CO., & power was given to the trustees to 
enforce payment by foreclosure. The co. sub- 
sequently acquired the propeHy & conveyed it to 
the trustees upon the trusts & purposes & subject 
to the provisions of the trust deed. Stamp duty 
was paid on the trust deed under the above sched. 
on the amount of the debenture stock. The 
comrs. assessed the duty on the second deed undej* 
the same sched. clause 2, at 6d. per cent., on the 
amount of the debenture stock. On appeal ; — 
Held : the deed of conveyance was liable, to the 
duty assessed by the comrs. as a mtge. ” being an 
auxiliary security or by way of further assurance ’ ’ 
for the repayment of money “ where the principal 
or primary security is duly stamped.” — British 
Oil & Cake Mills, Ltd. v. Inland Revenue 
Comrs., [1903] 1 K. B. 689 ; 72 L. J. K. B. 312 ; 
88 L. T. 526 ; 67 J. P. 145 ; 51 W. R. 388 ; 19 
T. L. R. 262, C. A. 

4916. Conveyance to trustees upon 

the trusts of former indenture between the parties.] 

— By an indenture dated May 28, 1897, certain 
freehold & leasehold hereditaments were by direc- 
tion of a brewery co., respectively conveyed & 
demised to trustees. The indenture contained a 
covenant to surrender to the use of the trustees 
certain copyholds, & an assignment to them of a 
goodwill & other matters. By the indenture it was 
agreed that the trustees should stand possessed of 
the hereditaments & premises upon the trusts con- 
tained in an indentm’o dated May 20, 1897. The 
indenture of May 20, 1897, after reciting that the 
co. had determined to issue certain debenture 
stock, to be constituted & secured as therein 
provided, contained a covenant by the co. with 
the trustees that the co. would cause the heredita- 
ments to be forthwith conveyed to & vested in thfj 
tnistees for securing the payment by the co. of the 
debenture stock & the dividends thereon, with a 
provision for reconveyance to the co. upon proof 
that all the stock-holders had been paid off or 
satisfled & upon payment of all costs incurred by 
the trustees in relation to the indenture. Tlie 
indenture also created a floating charge upon all 
the property & assets for the time being of the co. 
In addition to other provisions for the maintenance 
& enforcement of the security thereby created, the 
indenture contained a provision that if default 
should be made in keeping the mortgaged premises 
in a good state of repair Sc working condition, & 
so insured as in the indenture specified, the trustees 
might from time to lime repair or renew, or insure 
the mortgaged premises or any part thei’oof , & the 
CO. would on demand rejiay to the trustees every 
sum of money expended by them for the above 
purposes, with inl^rest at the rate of 5 per cent. 
per annum from the tune of the same liaving been 
expended, Sc until such repayment the same should 
be a charge upon the mortgaged premises. The 


Inland Revenue Act, 1888 (o. 8), & 
instcrs on sale Iheroof are liable 
der sect. 13 of the 1888 Act to a 


price as conveyances on sale. — T exas 
Land & Caitlk Co., Ltd. v. Inland 
Revenue Comiis. (1888), Ki R. (Ct. of 

\ Sir. D Afl. ROOT. 
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Sect, Borrowing and securing money : Suh-sed, 

indenture was stamped with 2s. 6d. per cent, upon 
£230,000, the amount to which the stock was 
limited, ^ £23,000, the premium at which the 
stock was redeemable at the co.’s option. Deben- 
ture stock to the amount of £2213,200 was subse- 
quantly issued by the co. upon the security of the 
indentmes : — Held : the indenture of May 20, 
1897, was the primary security & the indenture of 
May 28, 1897, a mortgage by way of fm-ther 
assurance, within the meaning of the head of the 
above sched., Sc, in addition to the duty to which 
the indenture of May 28, 3 897, was liable as a 
conveyance on sale, duty at the rate of 6d. per 
cent, upon £223,200, the amount of the debenture 
stock issued, was payable upon it. — Suffiei.d 
(Lord) v, Iniand Kevenue Comie., [1908] 
1 K. B. 805 ; 77 L. J. K. B. 746 ; 98 L. T. 405 ; 
24 T. L. II. 371 ; 15 Mans. 233, D. C. 

4916. “Discharge'*^ — Indorsement by 

trustees that stock has been redeemed.] — On an 
indenture securing redeemable debenture stock 
an instrument was endorsed, which was signed by 
the trustees for the debenture-holders, acknow- 
ledging that all the debenture stock was secured 
by the within written indenture & all interest 
thereon had been redeemed, paid off, <fc satisfied : — 
Held: this was not a “discharge” within the 
meaning of that term in sub-heading 5 of the 
heading Mtge.” in the above sched. Sc it was not 
chargeable with ad valorem duty, but it was 
merely a receipt, Sc being indorsed on a duly 
stamped instrument it was exempt from duty 
under the eleventh exemi)tion to the lieading 
“ Beceipt ” in the same sched. — FniTii Sc Sons, 
liTD. V, Inland Revenue (’omrs., [1904] 2 K. B. 
205 ; 73 L. J. K. B. 632 ; 91 L. T. 138 ; 52 W. B. 
022 ; 20 T. L. R. 447 ; 48 Sol. Jo. 460, D. C. 

4917. “ Sale transfer or other disposition ” 

of interest in ship — Ship mortgaged to trustees as 
security for issue of debentures.] — A limited co. 
moidgaged certain ships to trustees for debenture- 
holders as security for* the sums borrowed on the 
issue of debentures : — Held : a debenture, one of 
the above issue, was not an instrument “ for the 
sale, transfer, or other disposition ” of an interest 
in any shix) within the second general exemption in 
the above sched. inasmuch as no interest was 
thereby disposed of that had not already been 
disposed of by the mtges. — D eddington S.S. Co., 
Ltd. V. Inland Revenue Comrs., [1911] 2 K. B. 
1001; 81L. J. K.B. 75 ; 105L. T.482; 18 Mans. 
373, C. A. 

Sub -SECT. 4, — Regisitiation op Mortgages and 

Charges. 

A, Registration at Company's Office, 

{a) In General. 

See, now, 1908 Act, ss. 100, 101. 

4918. What mortgages must be registered — 
Mortgage created before formation of company.] — 

An equitable charge over certain leasehold proi)erty 
had been given in 1879 to B. by A. On Mar. 18,1880, 
A. formed a co., of which B. acted as the solr. On 
Mar. 17, 1880, A. agreed to sell to a trustee for the 


CO. the property in question, free from incum- 
brances. The purchase-money, if paid, would have 
been sufficient to have paid oft aU the then incum- 
brances in full. The agreement was adopted by 
the co., but it was unable to carry out the same, 
Sc in Jan. 1881, A. agreed to waive his vendor’s 
lien until the co. sliould pay a certain dividend. 
Before it was able to do so it had been wound up. 
No register of mtges. had ever been kept by the 
CO. B. claimed the property in question under 
his equitable charge. It was contended by the 
official liquidator, that B. was an officer of the co., 
that by 1862 Act, s. 43, the equitable charge 
“ specifically affected ” property of the co., & 
ought to have been registered, Sc that in default 
of registration it was void : — Held : the words 
“ if any property is mortgaged ” in sect. 43 had a 
future meaning, Sc referred to any mtges. Sc charges 
created by the co. itseK ; the equitable charge in 
question tliereof did not require registration. Sc 
was a valid one which could bo enforced & the 
contention of the official liquidator failed. — Re 
General Horticultural Co., Wihteuouse’s 
Claim (1885), 53 L. T. 699. 

4919. What is sufficient registration — Registra- 

tion after seven years — In book wrongly described.] 
— In 1874 a limited co. moidgaged their i)roperty 
to a paitnei’sliip consisting of three persons, of 
whom two were directors of the co. mtge. was 

made for a term of seven years. It was not 
registered as required by 1862 Act, s. 43. In 1876 
the partner who was not a director assigned his 
interest in the mtge. to the other two. In 1881 it 
was arranged that the mtge. should be continued 
for another seven years. The directoi's having 
been then infoimed that the mtge. ought to be 
registered, the secretary entered the particulars 
required by sect. 43 on a blank page in the co.’s 
register of transfers, altering the headings accord- 
ingly. The book in which the entries were made 
was marked on the outside “ Register of Trans- 
fers.” No other mtge. was ever made by the co.. 
Sc the secretary deposed that no one had ever 
inquired for the register of mtges. The co. being 
in liquidation : — Held : there had been a sufficient 
registration of tlie mtge. in comi3liance with sect. 
43, & the mtgees. were entitled to enforce their 
mtge . — lie Underhank Mills CouroN Spinning 
Sc Manufacturing Co. (1885), 31 Ch. 1). 226 ; 
55 L. J. Ch. 255 ; 53 L. T. 957 ; 34 W. U. 181 ; 

2 T. L. R. 109. 

Annotation : — Mentd. Re Printinj^ Tolcprraph & Construction 

Co. of Ag’enco Havas, Eoc p. Caminull, [1894] 2 Ch. :i92. 

4920. Effect of omission to register — Whether 
charge avoided — As against officer of company — 
Solicitor.] — A solr. not usually emi)loyed by a 
co. was employed by them to act in a particular 
matter, Sc, having required security for costs, they 
gave him a charge on certain debts due to them. 
About five weeks after this a winding-up petition 
was x->resented, on which an order was shortly 
afterwards made. The charge had not been 
registered : — Held. : though, under 1862 Act, s. 43, 
the want of registration did not make the charge 
void, yet the solr. could not avail liimself of the 
charge, for it was his duty, as being the solr. of 
the co. in this transaction, to see that the directions 
of the Ijegislature as to registration were obeyed. — 

properly registered, as required by 
Companies Act, 18G2, s. 43 ; & it 

they knowingly Sc wilfully oiult to do 
MO, tlicy not only subject tbemselvoH 
to the penalty Imposed by that sect., 
but they forfeit their unregistered 
securities as against the general 
creditors of the co. — Re Dublin 
Drapery Co., Ex p. Cox (1884), 13 
L. 11. Ir. 174.— IR. 


PART III. SECT. 34. SUB-SECT. 4.— 

A. (a). 

4920 i. Effect of omission to register — 
Whether ef targe avoided — As against 
officer of company.] — Upon the tine 
construction of the explanation to 
Indian Cos. Act, 1882, s. C8, when a 
charge specifically affecting property 
of a CO. has been granted In favour of 
an officer of the co., ho cannot avail 
himself of it unless It is registered in 


accordance with the above sect., oven 
though he has ceased to bo an officer. — 
Krishna Ayyangar v. Nallaperumal 
PiLLAl (1919), 47 L. li. Ind. App. 33.— 


4020 ii. .]-— Directors, 

managers, & other pci'sons, standing 
in a fiduciary relation to a co., holding 
securities aifccting its property, ai'c 
bound to see that their securities are 



Part III.-~Companies under Companies (Consolidation) Act, 1908, etc. 787 


Be Patent Bread Macjhinery Co., Ex p. Vaij>y 
& Chaplin (1872), 7 Ch. App. 280 ; 26 L. T. 228 ; 
20 W. R. 847, L. JJ. 

Annotations : — Consd. Ite General Provident Asece.* Ex p. 
National Bank (1872), L. II. 14 Eq. 607 ; lie International 
Pulp & Paper Co., Knowles' Morterafiro (1877), 6 Ch. D. 
656 : He dlobo New Patent Iron & Steel Co. (1870), 
48 L. J. Ch. 295 ; Ee South Durham Iron Co., Smith’s 
Case (1879), 11 Ch. D. 679 ; He Underbank Mills Cotton 
Spinning & Manufacturing Co. (1885), 65 L. J. Ch. 256 ; 
Wright V. Horton (1887), 12 App. Cas. 371. Befd. lie 
Native Iron Ore Co. (1876), 2 Ch. D. 346 ; jRc Great 
Western Forest of Doan Coal Consumers Co., Carter’s 
Case (1886), 31 Ch. D. 496. Mentd. Ee General South 
American Co. (1876), 34 L. T. 706 ; Withingt-on L. B. v. 
Manchester Corpn. (1893), 62 L. J. Ch. 393 ; Be Kingston 
Cotton Mill Co. (1895), 44 W, B. 210. 

4021. .] — Where a director or 

officer of a limited co. advances money upon mtge. 
or charge, specifically affecting any property of the 
co., the entry in the register, pursuant to 1862 
Act, 8. 43, must contain a short description of the 
property charged, in order to give such <jhargo 
priority over the general creditors in a winding up. 
— Be Native Ikon Ore Co. (1876), 2 Ch. D. 315 ; 
45 Jj. J. Ch. 517 ; 34 L. T. 777 ; s‘ub nom. Re 
Native Iron Ore Co,, Ex j). Elphinstone, 24 
W. R. 503, C. A. 

Annotations : — Oonsd. Re Tiitcrnational Pulp & l^aper Co., 
Knowles’ Mortgage (1877), 6 C3i. D. 556 ; Re Globe New 
Patent Iron & Steel Co. (1879), 4 8 L. J. Cli. 295; Rc 
South Durham Iron Co., Smith’s Case (1879), 11 Ch. D. 
579 ; Wright v. Horton (1887), 12 App. Cas. 371. Mentd. 
Rc Kingston Cotton Mill Co. (1895), 44 W. 11. 210. 

4922. Neglect by secretary to 

carry out instructions of directors.] — A co. mort- 
gaged chattels to two of the directors, who fur- 
nished the secretary with the necessary particulars 
for entering it in the register of mtges., &> directed 
liim to register it, but he omitted to do so. The 
directors put in force the j^owers in their mtge. 
realised their security & subsequently the co, was 
ordered to be wound ui) : — Held : as the directors 
had not “ knowingly &> wilfully authorised or 
permitted the omission ” of the entry of the mtge. 
on the register, & had realised their security before 
the commencement of the winding up, the liquid- 
ator could not compel them to refund the proceeds 
of the security. — Be Hackney Borough News- 
paper Co. (1876), 3 Ch. D. 669. 

Annotut ions : — Refd. Re Globe New Patent Iron & .‘^teol Co. 
(1879), 48 L. J. Ch. 295 ; Wright v. Horton (1887), 12 
App. Can. 371. 

4923. .] — A CO. conveyed nearly 

all its property to trustees by deed, in trust to 
secure the repayment of money lent to the co. In 
pursuance of the terms of the deed, debentures 
for the amounts lent by them were issued to the 
lenders. Neither the trust deed nor any of the 
debentures were registered in manner provided by 
1862 Act, 8. 43. Some of the debenture-holders 
were directors of the co. The co. was afterwards 
wound up : — Held : notwithstanding the want of 
registration, the directors were entitled to claim, 
as against the other creditors of the co., payment 
of the amount due on the debentures held by them. 
— Re Globe New Patent Iron & Steel Co., Ltd. 
(1879), 48 L. J. Oh. 295 ; 40 L. T. 380 ; 27 W. R. 424. 

Annotations : — Consd. Wright v. Horton (1887), 12 App. Cas. 
371. Befd. Re MonoUtliic Building Co„ Tacoii v. The Co., 
11915] 1 Ch. 643. 

4924. ,] — The firm of S. & Co., 

consisting of tlu’ee partners, of whom S. was the 
managing partner, advanced a sum of money to 
the D. Co., Ltd., of which S. was one of the 
directors, the co. accepting the bill of exchange 
drawn on them by S. Co. This bill was sub- 
sequently renewed in the name of S. alone, but it 
was known to the co. that the debt remained a 
debt due to the firm. When the renewed bill 
became due the co. deposited with S. certain iron 
as a security, which he held on behalf of his firm. 


The register of mtges. kept by the co. contained no 
notice of this transaction. The co. having after- 
wards been ordered to be wound up, the liquidator 
claimed to have the iron delivered to him, on the 
OTOund that as S. was a director the security was 
bad for want of registration : — Held : the rffie in 
Re Native Iron Ore Co., No. 4921, ante, did not apply 
to a case where the mtge. was made to partners 
who were not all directors of the co . — lie South Dur- 
ham Iron Co., Smith’s Case (1879), 11 Ch. D. 579 ; 
48 L. J. Ch. 480 ; 40 L. T. 572 ; 27 W. R. 845, 0. A. 

Annotations : — Consd. Re Underbank Mills Cotton Spinning 
& Manufacturing Co. (1885), 31 Ch. D. 226 ; Dublin City 
Distillery v. Doherty, [1914] A. C. 823. Refd. Wright v. 
Horton (1887), 12 App. Cas. 371.; Freeman v, Laiiig, 
[1899] 2 Ch. 355. Mentd. Re Kingston Cotton Mill Co., 
Ex p. Pickering & Peasegood (1895), 73 L. T. 482. 

4925. .] — The omission to regis- 

ter, as required by 1862 Act, s. 43, debentures of a 
limited co. held by a director does not render such 
debentures invalid against the creditors of the co. — 
Wright v. Horton (1887), 12 App. Cas. 371 ; 
56 L. J. Oh. 873 ; 56 L. T. 782 ; 52 J. P. 179 ; 


36 W. R. 17, U. L. 

Annotations : — ^Refd. Re Monolitliio Building Co., Tacon v. 
The Co., [1915] 1 Ch. 643. Mentd. Withiugton L. B. v. 
Manchester Corpn. (1893), 62 L. J. Ch. 393 ; Pearks, Gun- 
ston & Tee v. Thompson, Tahney (1901), 17 T. L. K. 2o0; 
llandallr. British & American Shoe Co., [1902] 2 Ch. 354. 


4926. As against person claiming 

under officer of company.] — The rule that where 
a director or other officer of a limited co. fails to 
register a mtge. made to him of the co.’s property, 
his security becomes void against the creditors of 
the co., is not to be extended to the case of a 
person claiming title under such du’ector or officer 
who is unconnected with the co . — Re Inter- 
national Pulp & Paper Co., Knowles’ Mort- 
gage (1877), 6 Ch. D. 556 ; 46 L. J. Ch. 625 ; 37 
L. T. 351 ; 25 W. R. 822. 

Annotations : — Dbtd. Re Gi’cat Western Forest of Doan Coal 

Consumers Co., Carter’s Case (1880), 31 Ch. D. 496. Refd. 

Wright V. Horton (1887), 12 App. Cas. 371. 

4927. As against shareholders.] — A 

CO. having power to borrow money by debentures, 
charging “ all or any of the i:»roperty ” of the co., 
issued debentures charging “ all the property of 
which the co. was or should at any time during 
the continuance of that security become pos- 
sessed,” with rei)ayment of the money borrowed 
by instalments at specified times, with interest 
in the meantime. Before the first instalment 
became due the co. was wound up : — Held : the 
debent iu*e -holders acquired a charge upon all the 
property of the co., past & future, & they were 
entitled to be paid out of the property of the co. 
at the commencement of the winding up in priority 


to the general creditors. 

The register of mtges. kept by the co. stated 
the amount of the charge & gave the name of the 
mtgee., but gave no description of the “ property 
charged.” All the debenture -holders but one were 
also shareholders : — Held : these shareholders, 


not being officers of the co., were not alTected 
by the insufficient registration, although 1862 Act, 
5 . 43, had not been complied with,^ as it was no 
part of their duty to sec that the register was duly 
ls:ept. — Re General South American Co. (1876), 
I Ch. D. 337 ; 34 L. T. 706 ; 24 W. R. 891, C. A. 

dnnotations : — Consd. Re Globe New Patent Iron & Steel 
Co. (1879), 48 L. J. Ch. 295 ; Rc SouGi Dudiam Iron Co.. 
Smith’s Case (1879), 11 Ch. D. 579 Refd. Be Native Iron 
Ore Co. (1876), 2 Ch. D. 345 ; Anderson n Butler s Wharf 
Co. (1879), 48 L. J. Ch. 824. Mentd. Be FJoronce La 
I’ublic Works Co.. Exp. Moor (1878), 10 Ch. 1). 530 ; Re 
Pvle Works (1890). 38 W. H. 674. 


{h) Inspection of Register, 

See, now, 1908 Act, ss. 100, 101. 

4928. Who may Inspect — Solicitor of share- 
holder.] — In opposition to a petition presented by 
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Sect. 34. — Borrowing and securing money : Snh-secL 
4, A. (6 ), B, (a) cfe (6).] 

a shareholder whose shares were fully paid-up, 
for a compulsory winding-up order, the managing 
director filed an affidavit, in which he stated what 
were the liabilities & assets of the co. as shown by 
the co.’s books. The solr. of petitioner gave 
notice in writing to the solr. of the co. that he 
would attend at the co.’s office upon the morrow 
morning to inspect the books which had been 
referred to, & on his attending in pui-suance of the 
notice given the previous afternoon, the secretary 
of the co. refused inspection of the register of 
mtges. Upon motion : — Held : the refu^ to 
allow the solr. to inspect was a refusal to petitioner ; 
as regarded the register of mtges., petitioner, his 
solr. or agent, was under 1 862 Act, sect. 43, entitled 
to inspect it. — Re Credit Go. (1879), 11 Ch. D. 
256 ; 48 L. J. Ch. 221 ; 27 W. R. 380. 

Anmitation : — Consd. Bevan v. Webb, [19011 2 Ch. 69. 

4929. Right to Inspect Includes right to take 
copies.] — The right of a creditor or member of a 
co. to inspect the register of mtges. under 1862 
Act, s. 43, includes a right to take copies of the 
j'egister. — Nelson v, Anglo-American Land 
Mortgage Agency Co,, [1897] 1 Ch. 130 ; 66 
L. J. Cli. 112 ; 75 L. T. 482 ; 45 W. R. 170 ; 13 
T. L. R. 77 ; 41 Sol. Jo. 112. 

Aniwiaiionti : — Expld. lioord V. African Consolidated Land 
Tradinir Co,, [18981 1 C!h. 59(5. Distd. lie Balaghat 

(iold Mining C’o. (1901), 49 W. 11. 625. Consd. Bevau v. 

Webb, [19011 2 Ch. 59. 

4930. Right of court to order inspection — After 
order for winding up or under supervision.] — The 

word “ books ” in 1862 Act, s. 156, includes the 
register of mtges, required to be kept by sect. 43. 
When an order has been made for w^inding up a 
CO. by or imdor the supervision of the ct., the 
liowor given by sect. 43 In order inspection of the 
ivgister by any creditor or member of the co. no 
longer exists, & the only right on inspection which 
a creditor contributory has is such as he obtains 
“ in conformity with the order of the ct.” under 
sect. 156. — Somerset v. Land Securities Co., 
[1897] W. N. 29. 

B, Registration at Office of Registrar. 

(a) In General. 

Sec, non), 1908 Act, s. 93. 

4931. Filed with the registrar — 1900 Act, 

s. 14 (1).] — Tlic certificate of the Registrar of 
Joint-Stock C-os. under Companies Act, 1900 (c. 48), 
s. 14, is conclusive evidence that all the require- 
ments of the sect, as to the registration of deben- 
tures have been complied with, where such a 
certificate has been granted the ct. will refuse to 
go into the question whether such requirements 
have in fact been comidied with. 

In sect. 14, sub-sect. 1, which requires every 
mtge. or charge of the kind therein mentioned to 
be filed with the Registrar for registration, the 
expression “ filed with the Registrar ” means 
” supi^lied or furnished to the Registrar for regis- 
tration.” — lie Yolland, Huhson & Birkett, 
Ltd., Leicester xk Yolland, Husson & Birketi', 
I/TD., [1908] 1 Ch. 152 ; 77 L. J. Ch. 43 ; 97 L. T. 
824 ; 14 Mans. 346, C. A. 

Anmdai ion : — Apld. Cunord 8.S. Co. r, Hopwood, [1908] 

2 t:ii. 561. 

See, now, 1908 Act, s. 93 (1). 


4932. Certificate of registrar — Whether con- 
clusive that formalities complied with .] — Re 

Yolland, Husson & Birkett, Ltd., Leicester v. 
Y'olland, Husson Birkett, Ltd., No. 4931, axite. 

4933 . Due registration — Particulars 

of property charged insufficiently entered.] — 
National Provincial & Union Bank op Eng- 
ijilND V. Oharnley, [1923] W. N. 315, C. A. 

4934. Memorandum of satisfaction filed by 
Inadvertence of company — Cancelled on applica- 
tion of company — 1908 Act, s. 96.] — Where a 
mtge. had been registered under 1908 Act, ^ there 
had been a subsequent sale of the equity of re- 
demption with a covenant by the purchasers to 
indemnify against the debt, &> the co. without 
legal advice executed a memorandum of satisfac- 
tion & caused the same to be registered, on an 
application by the co. under 1908 Act, s. 96, the 
memorandum of satisfaction & the entry of such 
memorandum on the register should be cancelled. 
— Re Light (C.) & Co., Ltd. (1917), 61 Sol. Jo. 337. 

(6) Necessity for. 

Sec, now, 1908 Act, s. 93. 

4935. Charges created before Companies Act, 

1900 (c. 48) — Issued after.] — Debentures “ created,” 
that is, sealed by the co. before the above Act came 
into operation, but not actually issued until after 
that date, do not requii‘e to be registered under 
sect. 14 of the Act . — Re Spiral Globe, Ltd. 
(No. 2), Watson v. Spiral Globe, Ltd., [1902] 
2 Ch. 209 ; 71 L. J. Ch. 538 ; 86 L. T. 499 ; 18 
T. L. R. 532. ^ 

Anrudalions : — Folld. Re New Lonilon & Suburban Omnibus 

Co., Appleyarcl v. New London ife Suburban Omnibus Co., 

11908J 1 Ch. 621. Refd. Esbertfcr v. Capital & Counties 

Bank. [1913J 2 Ch. 366. 

4930, ,] — lie New London Sub- 

urban Omnibus Co., Appleyard v. New London 
& Suburban Omnibus Co., No. 4798, ante. 

When charge created, see Sub-sect. 4,B. {c),post. 

4937. Debentures roistered as serles—Part of 
series subsequently issued.] — Undtu* Cos. Act, 
1900 (c. 48), s. 14, mtges. or charges being floating 
charges or otfier securities specified in sub-sect. 1 
must be registered within 21 days from their 
creation, unless there is registration under sect. 14, 
sub-sect. 4. The ” creation ” of the charge is not 
by tlio resolution, but takes place when the dti- 
benture is issued to the holder. The registration 
of each debenture within 21 days is required even 
when the debentures form a series, if registration 
under sub-sect. 4 is not effected. Wfion registra- 
tion under sub-sect, 4 is effected, the time-limit 
of 21 days does not apply except to this extent, 
that the registration protects debentures issued 
within 21 days prior to such registration. The 
registration therefore protects all debentures of 
the pari passu scries whenever subsequently 
issued, this is the case whether the charge is 
created by the covering deed or by the debentures, 
or by both . — Re Harrogate Estates, Ltd., 
[1903] 1 Ch. 498 ; 72 L. J. Ch. 313 ; 88 L. T. 82 ; 
51 W. K. 334 ; 19 T. L. R. 246 ; 47 Sol. Jo. 298 ; 
10 Mans. 113. 

Annotation : — Consd. Cuuard S.S. Co. v. Hopwood, I10()8J 

2 Ch. 564. 

4938. Agreement to issue debentures.] — 

Re Fireproof Doors, Ltd., Umney v. Fireproof 
Doors, l/rv., No. 4630, ante. 


PART III. SECT. 34, SUB-SECT. 4.— 

B. (a). 

8 . Description of property mort' 
gaged — Whethernecessary. ]-~A co. ifisued 
debentures wiilch created a charge upon 
all its property without dopcrlbing 
the propcity : — field: the debentures 
werc^ <;ai>able of registration under 
Land Bcgistiy Act . — Rc Heois- 


TRY Act (1904). 10 B. C. Ji. 370 ; 24 
C. L. T. 259.— -CAN. 

t. Non-registration — Who may take 
advantage of .\ — ^It is only purchase i-s, 
mtgees. or creditors in relation to 
the mtgor. who are entitled to the 
benefit of Companies Act, 1911, s. 102, 
requiring mlgos. or charges created by 
a co. to bo filed with the rogi«»trar 


of Joint-stock coe. — D alton w. Do- 
minion Trust Co,, [1918] 3 W, W. K. 
42.— -CAN. 


PART III. SECT. 34, SUB-SECT. 4.— 

B. <b). 

a. Assignment of future debt — 
Under erccutory contract.] — Assign- 
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4939* Sale by company of property charged Sc 
purchase of other property with proceeds — Sub- 
demise of new property to trustees.] — Debenture- 
stock was secured by a covering deed made in 1897, 
luider which the proceeds of s^e of any specilically 
mortgaged property & the property on which the 
same should be invested were to be held by the 
trustees upon the trusts of the covering deed. A 
leasehold public-house was subsequently pur- 
chased out of the proceeds of sale of certain of the 
specifically mortgaged property, & was in Aug. 
1902, sub-demised by the co. to the trustees to be 
held by them upon the trusts of a covering deed t — 
Held : the sub-demise was a “ mtge. or charge ” 
created by the co. upon the property thereby sub- 
demised, Sc required registration under Cos. Act, 
1900 (c. 48), s. 14 (1). — CORNBROOK Brewery Co., 
IjTD. V, Law Debenture Corpn., Ltd., [19041 1 
Ch. 103; 73 L. .1. Ch. 121; 89 L. T. 080; 52 
W. R. 242 ; 20 T. L. R. 140 ; 48 Sol. Jo. 154 ; 10 
Mans. 00, A. 

Annotation: — Consd. Cimaid. S.8. Co. v. Hopwood, [1908] 

2 Ch. 561. 

4940. Sale by trustees of part of property & 
purchase of other property — Company not party to 
conveyance.] —Where property is conveyed by a 
CO. to trustees to secure debentures or dc^benture- 
stock, <fc the trust deed empowers the tmstees to 
sell anj^ I^art of the property conveyed before the 
security is enforceable, <te with the i)roceeds to 
I>urchase other property which is to be held upon 
the like trusts, the trustees sell part- of the pro- 
I)erty, Sc with the proceeds of sale purchase other 
property which is conveyed by the vendor to tliem 
upon the trusts of the trust deed, the co. not being 
a part y to the conv(yance, the conveyance is not 
a mtge. or charge requiring registration under 
Companies Act, 1900 (c. 48), s. 14 . — Buistou 
United Breweries (.'o., Ltd. v. Abbot, [1908] 
1 Ch. 279 ; 77 L. J. Ch. 13(5 ; 98 L, T. 23 ; 21 
T. L. R. 91 ; 52 Sol. Jo. 59 ; 15 Mans. 82. 

4941. Subsequent mortgage of same or sub- 
stituted assets — To secure debt already registered.] — 
(1) Debenture-stock of a co. secured by a trust deed 
6c having the benefit of a cliargo on assets of the 
CO. is equivalent to a s<^ries of debentures contain- 
ing a charge within (Jos. Act, 1900 (c. 48), s. 11 (1). 
Therefore, where particulars have been registered 
under that sub-sect. & a copy of the Registrar’s 
certificate of registration indorsed on the deben- 
ture-stock certificates, no subsequent mtge. for 
securing tlie same debt, either of the same assets 
or of others substituted for them under a power in 
the trust deed, requires registration under sect, 1 4. 

(2) It is not a convenient way of deciding whether 
a mtge. requires registration under Cos. Act, 1900 
(c. 48), s. 14, to make a motion under sect. 15 of 
the Act for leave to extend the time for registra- 
tion. Even if such an order is made on such a 
motion it does not decide that registration of the 
mtge. is in fact necessary. Such a point ought to 
be decided in an action properly constituted. — 
CuNARD S.8. Co., Ltd. r. Hopwood, [1908] 2 Ch. 
5(54 ; 77 L. J. Ch. 785 ; 99 L. T. 549 ; 24 T. L. R. 
8(55 ; 11 Asp. M. L. C. 147 ; 15 Mans. 353. 

4942. Deed charging all proAts with bonus to 
allottees of debenture-stock,] — Hoare v, British 
Columbia Development Assocn., No, 4694, ante, 

4948. Letters of hypothecation on goods or 
proceeds thereof.] — Deft. co. consigned goods to 
their customers, Sc, in order to obtain advances 
from pltfs., who were bankers, wrote to pltfs. 
enclosing for their acceptance the co.’s drafts 
drawn in respect of specified shipments then being 


made Sc copies of the bills of lading Sc of the 
invoices relating thereto, Sc stating that deft. co. 
hypothecated the goods or the proceeds thereof 
to pltfs. As between deft. co. Sc their customers 
the terms of sale were such that the i)roperty 
in the goods passed on shipment to the customers 
to whose orders the bills of lading were drawn. 
Pltfs. having accepted draits in the above circum- 
stances, Sc deft. CO. having gone into liquidation, 
pltfs. claimed to be entitled to the proceeds of the 
goods as against the liquidator : — Held : the 
effect of the transaction was that deft. co. had 
created a charge on the co.’s book debts within 
1908 Act, s. 93 (1) (e), which charge, not having 
been registered as required by the sect., was void 
as against the liquidator, Sc pltfs.’ claim failed. — 
Ladenbuhg Sc Co. v. Goodwin, Ferreira Sc Co., 
LrD., Sc Garnett, [1912] 3 K. B. 275 ; 81 L. J. K. B. 
1174 ; 107 L. T. 587 ; 28 T. L. R. 541 ; 56 Sol. Jo. 
722 ; 18 Com. Cas. 16 ; 19 Mans. 383. 

Anrudation : — Distd. He AUestcr, [1922] 2 Ch. 2H. 

4944. .1 — A limited co, pledged bills of 

lading with a bank to secure an overdraft. When 
it was iimf‘ to sell the goods, tlie co. in accordance 
with th(* well-established mercantile practice 
obtained the bills of lading from the bank for 
realisation on the terms stated in the usual letter 
of trust given by the co. to the bank, to wit that 
the co. received thii bills of lading in trust on the 
bank’s account Sc undertook to hold the goods 
when received Sc the proceeds when sold as the 
bank’s trustees Sc to remit the entire net proceeds 
as realised ; — Held : as the letter of trust merely 
recorded tlie terms on which the co. was authorised 
to realise tlu‘ goods on the bank’s behalf, Sc did 
not really create any charge at all, it did not 
require registration under 1908 Act, s. 93 (1), 
either as a bill of sale within danse (c) or a charge 
on book debts within clause (e). — Re Allester 
(1).), Ltd., [1922) 2 Ch. 211 ; 91 L. Ch, 797 ; 
127 L. T. 434 ; 38 T. L. R. (ill ; 06 Sol. Jo. 186 ; 
[19221 B. Sc C. R. 190. 

4945. Assignment of trade debt to banker.] — 

A limited co., in consideration of an advance from 
their bankers, executed an assipnnment which, after 
reciting that the co. wore entitled to £80 7s. from 
deft., that it had been agreed that that debt should 
be assigned to the bankers, Sc that by a letter of 
even date deft, had been directed by the co. to 
pay the debt in question to the bankers, assigned 
unto the bankei^s so much of deft.’s debt “ as may 
be necessary to indemnify the assignees ” for the 
amount advanced by them to the eo. After 
(‘xecuting that deed the co. wrote to deft, request- 
ing him to pay the debt due to them t-c) t lie bankers. 
A few days later the co. went into voluntary 
liquidation. The assignment to the bankers was 
not registered. The liquidator claimed to recover 
the debt from deft, on the ground that thcj assign- 
ment to the bankers, being unregistered, was void 
as against him, but deft, insisted upon paying the 
debt to the bankers ; — Held : the liquidator was 
entitled to recover, inasmuch as, by 1908 Act, 
s. 93, the unregistered assignment was void as 
against him. — Saunderson Sc ('o. r. Clark (1913), 
29 T. L. R. 579. 

4946. Debentures creating fioating charge on 
general assets of company.] — A co. issued deben- 
tures which purported to create a fioating charge 
on the general assets of a co., & were further 

' secured by a trust deed. The debentures were not 
i registered under Cos. Act, 1900 (c. 48), s. 14 ; — 

I Held : the debentures were void for wajit of 


uients of certain moneys to become 
duo under paving contmets ai'e ebargos 
or mtges. within 11. S« B* C. 1911, 


8. 102, c. .*59, & requires registration as 
against the liquidator of the assignor 
CO, & others. — Nickson Co., Ltd. v. 


Dominion Crkosoting Co., [1917] 2 
W. W. 11. 330. — CAN. 
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Companies. 


Sect, 34. — Borrotoing and securing money : Sub-sect, 
4, B, (6) cfc (c), & C, (a), (6), (c) i, sub- 

sect, 5, A,] 

registration so far ais they purported to create a 
general floating charge on tlie general assets of the 
CO., but the holders were entitled, as cestuis que trust 
under the trusts deed, to a valid lien on the de- 
bentures, so far as they affected the freehold & 
leasehold properties comprised in that deed, for 
the amount of the advances made by them. — 
Dublin City Distillery, Ltd. v, Doherty, 
[1914] A. C. 823 ; 83 L. J. P. C. 265 ; 111 L. T. 
81 ; 58 Sol. Jo. 413, H. I., 

Anjwtations : — Oonsd. Wrij?litsori v. McArthur Sc Hutchisons, 
[1921] 2 K. B. 807. Distd. Re Allester, [1922] 2 Ch. 211. 

4947. Procedure to ascertain — Whether by 
motion for extension of time.] — Cunard S.S. Co., 
Ltd. V, noPWOOD, No. 4941, ante, 

(c) Time for. 

See, now, 1908 Act, s. 93. 

4948. When charge created ” — Date of Issue 
of debenture.] — Ue Harrogate Estates, Ltd., 
No. 4937, ante, 

4949. .] — JR-e Defiiies (N.) & Co., 

Ltd., Bowen v. Defries (N.) & Co., Ltd., No. 
4789, a?ife, 

4950. Not date of agreement to 

advance.] — Be Columbian Fireproofing Co., 
Ltd., No. 4708, ante. 

4951. Date of execution of Instrument of 

charge — Not date of advance of money.] — The date 
of the creation of a mtge. or charge by a co., 
within 21 days after wliich registration is required 
by 1908 Act, s. 93, is the date when the instrument 
of mtge. or charge is executed not the date when 
any money is subsequently advanced on it. — 
Esberger Sc Son, Ltd. v. Capital & Counties 
Bank, [1913] 2 Cli. 306 ; 82 L. J. Ch. 576 ; 109 
L. T. 140 ; 20 Mans. 252. 

C. Extending Time for Registration, 

(a) In General, 

4952. Right to apply to court under Companies 
Act, 1900 (c. 48), s. 15 — Preserved by Interpreta- 
tion Act, 1889 (c. 63), s. 38 (2).] — Cos. Act, 1900 
(c. 48), s. 15, empowered tlie ct. to extend the time 
for the registration of debentures in certain cases. 
1908 Act, s. 286, repealed 1900 Act : — Held : the 
right given by sect. 15 of the 1900 Act to apply to 
the ct. for an extension of time was preserved, 
notwithstanding the repeal of tliat Act, by 
Interpretation Act, 1889 (c. 63), s. 38 (2). — Be 
Lush & Co., I/td. (1913), 108 L. T. 450; 57 
Sol. Jo. 341. 

(6) Grounds for Granting or B(f using. 

See, now, 1908 Act, s. 96. 

4953. “Inadvertence” — Ignorance of pro- 
visions of Act.] — Re Mendip Press, Ltd. (1901), 
18 T. L. II. 38. 

4954. .] — Re Beattie (E. & F.), Ltd. 

(1901), 45 Sol. Jo. 671. 

4955. .] — Re Almond (T.) Sc Son, 

I/FD. (1905), 49 Sol. Jo. 283. 

4956. Of secretary of company — On notice 


to principal creditor.] — Re Herts Sc Essex Water- 
works Co., Ltd., [1909] W. N. 48. 

4957. “ Other sufficient cause ” — ^Transaction 
being carried to completion abroad — When Act 
passed .] — Rc Tingri Tea Co., Ltd., [1901] W. N. 
165. 

4Q5g. Delay at stamp office.] — Be Bootle 

Cold Storage & Ice Co., [1901] w. N. 64. 

4959. Part of issue not registered.] — The 

directors of a co. resolved in 1899 to raise £85,000 
on debentures. The debentures were secured on 
property included in a covering deed & by a charge 
on all the property of the co., including its uncalled 
capital, for the time being as a floating charge, Sc 
were stated to form one series all of which were to 
rank pari passu. Some of the series were issued 
before Cos. Act, 1900 (c. 48), came into operation, 
Sc, therefore, did not require registration. 327 of 
the remmning debentures were issued after that 
date, but were not registered. The holders of 
those debentures Sc the co. applied for an extension 
of time to enable them to carry out the registration. 
The ct. extended the time, but added to the order 
the qualification introduced by Re Joplin Brewery 
Co., No. 4963, post, for the protection of creditors. 
On appeal : — Held : the order must be varied in 
such a way as to preserve the rights of equality 
of the debenture-holders inter se. — Re Johnson 
(I. C.) Sc Vo., Ltd., [1902] 2 Ch. 101 ; 71 L. .1. Ch. 
576 ; 86 L. T. 791 ; 50 W. R. 482 ; 46 Sol. Jo. 
498 ; 9 Mans. 307, C. A. 


Anuoiations : — Consd. Re Anj^lo-Oriciital Carpet- Mauiifactur- 
iu^JT Co., [1903] 1 Ch. 914 ; Re Khnnanti, Albert v. 
Ehrmann, tl90()] 2 Cli. C97. Extd. Re CardilT Workmen's 
Cottage Co., [1906] 2 Cli. 627. 

4960. .] — The directors of a co. in 

1898 re.solved to raise £5,500 on debentures of 
£100 each charging the co.’s assets, including its 
uncalled capital. Sc ranking pari passu. Before 
Jan. 1, 1901, fifty of the dtibentures were issued. 
Tlie remaining five debentures were issued to D. 
in July, 1901. D. never registered his debentures, 
having been advised by his solr., wlm had con- 
sidered the provisions of Cos. Act, 1900 (c. 48), 
(hat registration was unnecessary. In Oct. 1901, 
the CO. passed an extraordinary resolution for 
voluntary winding up, Sc substMiuently D. applied, 
under sect. 15 of the Act, for an order extending 
tlie time for registi'ation of hi.s debentures. The 
assets were valued at £5,030 without providing 
for costs : — Held : although tlie omission to 
register was not “ accidental ” or “due to in- 
advertence ’’ within sect. 15, it was due “ to some 
other sufficient cause ” ; but it would be unjust 
to the other creditors to grant the extension of 
time without qualifying the order as in Re Joplin 
Brewery Co., No. 4903, post, Sc to make an order 
in that form in a case where the winding up of the 
CO. had commenced could not benefit any one. — 
Re Abrahams (S.) & Sons, [1902] 1 Ch. 695 ; 71 
L. J. Ch. 307 ; 86 L. T. 290 ; 50 W. R. 284 ; 18 
T. L. R. 330 ; 46 Sol. Jo. 281 ; 9 Mans. 176. 
Annolations Consd. Re Ehrmann, Albert v. Ehrmann, 

[1906] 2 Ch. 697. Refd. Re Aiiiflo -Oriental Carpet 
Manufacturing Co., [1903] 1 Ch. 914. 

4961. Where winding-up order already made.]— 

Re Abrahams (S.) Sc Sons, No. 4960, ante. 


PART III. SECT. 34, SUB-SECT. 4.— 

C. (a). 

b. After winding up — Power of 
liquidator to prevent — Priority of liqui- 
dator.] — Re PEoriJfis’ Trust Co., Ltd., 
& Century Insukanije Co., [1918] 
1 W. W. H. 343 ; 25 B. C. R. 138.--CAN. 

0 , Liquidator*8 costa.] — Regis- 

tration of ratgo. with the roglstmr 
of joint-stock cos. under Companies 
Act Amendment Act, 191G, c. 10, s. 4, 


allowed without being subject to 
liquidator’s costs. — Re Winding-up 
A crr & Companies Act & Dominion 
Trust Co. (in Liquidation) & Alvo 
von Alvensleren (in Liquidation), 
[1919] 3 W. W. R. 209.— -CAN. 

PART III. SECT. 34, SUB-SECT. 4.— 

C. (b). 

d. “ Inadvertence.**] — Where a co. 
issuing debentures under a resolution 


g assed before the coming into force of 
ompanies Act, 1900, omitted to 
register some of the debentures issued 
after the passing of the Act, the ot., 
on being satislled that such omission 
was Bol^y due to inadvertence, made 
an order under sect. 15 of the Act 
extending the time for such registra- 
tion . — Re Cork Electric Tramways 
Sc LiaiiTiNG Co., Ltd. (1902), 36 
I. L. T. 187.— IR. 
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(c) Practice and Procedure, 

i. In General, 

4962. Application in Chancery Division — As- 
signed to Judge by ballot .] — Pe Legal & General 
Investment Co., [1001] W. N. 72. 

ii. The Order, 

4963. Form of order — Whether words inserted 
to protect rights of parties acquired prior to actual 
registration.] — An order under Cos. Act, 1900 
(c. 48), s. 15, extending the time for registration 
of debentures ought to contain the words : “ but 
that this order be without prejudice to the rights 
of parties acquired prior to the time when such 
debentures shall be actually registered.” — Re 
doPLiN Brewery Co., Ltd., [1902] 1 Ch. 79 ; 71 
L. J, Ch, 21 ; 85 L. T. 411 ; 50 W. K. 75 ; 40 
Sol. Jo. 51 ; 8 Mans. 420. 

Anrmiaiions : — FoUd. Abrahams, fl902] 1 Ch. 695. Apld. 

Re Spiral Globe, [1902] 1 Ch. H96. Consd. Re .Johnson, 

[1902] 2 Ch. 101 ; Re Anglo -Oriental (;arpet Manufactur- 
ing: Co., [1903] 1 Ch. 914 ; Re Cardiff Workmen's Cottage 

Co., [1906] 2 Ch. 627 ; Re Eiirmann, Albert v. Elirmann, 

[1906] 2 Ch. 697. 

4964. .] — Where the omission to 

register debentures was due to inadveihence, & the 
assets of the co., wliich was in voluntary liquida- 
tion, were insulTicient to satisfy the general 
creditors without recourse to the pi*operty charged 
by the debentures, the ct., in extending tlie time 
within which registration might be effected, 
qualified the order by the words : “ Tliis order to 
be without prejudice to the rights of parties 
acquired prior to the time when such debentures 
shall be actually registered.”-— S piuat. Globe, 
Ltd., 11902] 1 Ch. 29(3; 71 L. J. Ch. 128; 85 
L. T. 778 ; 50 W. ii. 187 ; 18 T. L. 1C 154 ; 9 
Mans. 52 ; sul)sequcnf sub nom. Re 

Spiral Globe, T/pd. (No. 2), Watson v . Spiral 
Globe, Ltd., [1902] 2 Ch. 209. 

Annotations FoUd. Rc Abraliams (1902), 71 Ij. J. Ch. 307 ; 

Re Ehrmann, Albert r. Ehrmann, [1906] 2 (9\. 697. Refd. 

Enlx'rgor v. Capital & Counties Bank, (191.3] 2 (Tii. .366. 

4965. .] — Re Abrahams (S.) & Sons, 

No. 4900, ante. 

4966. Preservation of right of deben- 

ture-holders inter se.] ~Rc Johnson (T. O.) & Co., 
Ltd,, No. 4959, ante, 

4967. .J — A CO. issued debentures, 

but failed to register them under C'os. Act, 1900 
(c. 48), s. 14. On an application for an extension 
of time for the registration of the debentures, an 
order was made extending the time without in- 
sei*ting any words for the jnotection of unsecured 
creditors of the co. — Re Cardiff Workmen’s 
Cottage Co., T.td., [1906] 2 CJi. 627 ; 75 L. J. Ch. 
769 ; 95 L. T. 669 ; 22 T. li. R. 799 ; 50 Sol. Jo. 
696 ; 13 Mans. 382. 

Annotations .—Refd. Esbergor v. Capital & Counties Bank, 

[1913] 2 Ch. 366 ; Rc Monolithic Building Co., Tacon v. 

Monolithic Building Co., [1915] 1 Ch. 643. 

4968. Effect of order — How far creditors pro- 
tected — Resolution to wind up voluntarily passed 
before actual registration.]— A co. in June, 1901, 
executed a trust deed & issued debentures creating 
a charge which required registration within 21 
days under Cos. Act, 1900 (c. 48), s. 14. The 
charge was not registered within 21 days, but on 
Nov. 1, 1901, an order was made under sect. 15 
of the Act extending the time for registration 
until Nov. 15, but ‘‘ without prejudice to the 
rights of parties acquired prior to the time when 
such trust deed & debentures shall be actually 
registered.” The charge was registered on Nov. 15, 
1901, but on Nov. H, the co. passed an extra- 
ordinary resolution for voluntary winding up : — 


Held : the rights of the general body of creditois 
under the winding up were protected by the saving 
words of the order, & the debcntiu’e -hoi del’s were 
not as against them secured creditoi's. — Rc Anglo - 
Oriental Carpet Manufacturing Ck)., [19031 
1 Ch. 914 72 L. J. Ch. 458 ; 88 L. 1\ 391 ; 51 

W. R. 034 ; 10 Mans. 207. 

Annotation : — Distd. Rc Ehrmann, Albert v. Ehrmann. 

[1906] 2 Ch. 697. 

4969. .] — ^Vliere debentures are in- 

advertently omitted to be registered within the 
21 days prescribed by Cos. Act, 1900 (c. 48), & are 
subsequently registered under an order extending 
the time for registration, & the order contains the 
usual proviso that it is to be without prejudice to 
the rights which may have been or may be acquired 
against the holders of the debentures in question 
prior to the time when they shall be actually 
registered, an ordinary unsecured creditor of the 
co. at tlie date when the debentures are registered 
is not entitled to rank pari passu with such 
debenture-holders unless he has taken steps to 
enforce his debt, or unless a winding up has inter- 
vened. — Re Ehrmann Brothers, Ltd., Ai^bert 
V, Ehrmann Brothers, I/td., [1906] 2 Oh. 697 ; 
75 L. J. Ch. 817 ; 95 L. T. 664 ; 22 T. L. R. 734 ; 
13 Mans. 368, C. A. 

Anwdation : — Consd. Re Cardiff Workmen 's Col/tag:e Co., 

[1906] 2 Ch. 627. 

4970. Not decision that registration neces- 

sary.] — Cunard S.S. Co., Ltd. v, Hopwood, 
No. 4941, ante. 


Sub-sect. 5. — Enforcement of Remedies under 

Security. 

A, In General, 

4971. Appointment of receiver — Power given 
to one debenture-holder — Must be exercised for 
benefit of all ranking pari passu.] — A power for a 
debenture-holder of a co. to appoint a receiver, 
conferred by a debenture wliich states that all the 
debentures are to rank “ pari passn,'' is a fiduciary 
power, & must be exercised for tlie benefit of all 
the debent ure-holders. 

If such a power is (‘xercisi’d by a debenture- 
holder not in the interests of all the debenture- 
holders, but with a view to the benefit of the 
shareholders of the co., the (’.t. has jursidiction to 
appoint & will appoint its own receiver . — Rc 
Maskelyne British Typewriter, Ltd., Stuart 

V. Maskelyne British Typewriter, liTD., [1898] 
1 Ch. 133 ; 67 L. J. Oli. 125 ; 77 L. T. 579 ; 46 

W. R. 294 ; 14 T. L. R. 108 ; 42 Sol. Jo. 112, O. A. 

4972. Power given to majority — ^Majority 

must be beneficial holders.] — A receiver tfe manager 
was appointed, in accordance with the terms of a 
condition in the debentures that such receiver & 
manager might be appointed with the consent in 
writing of the holders of a majority in value of the 
debentures, but tliis majority was, in fact, obtained 
by the consents of holders, who liad executed 
equitable mtges. of their shares. On a motion 
for the api^ointment of a receiver by the ct. to 
supei’sede such receiver appointed as afore.said : — 
Held : as the beneficial interest in the shares 
equitably mortgaged had been parted with, a true 
majority had not been obtained in accordance 
with the terms of the condition, & the ct. accord- 
ingly appointed a receiver & manager . — Re 
Slogger Automatic Feeder Co., Ltd., Ho are 
V. Slogger Automatic Feeder Co., Ltd., [1915] 
1 Ch. 478 ; 84 L. J. Ch. 587 ; 112 L. T. 579 ; 59 
Sol. Jo. 272 ; [1915] H. B. R. 138. 

4973. Getting in uncalled capital — Debenture- 
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Sect. 3‘1 . — Borroivlng (md securing money : SuJ}-secL 
6, A., B,, C. cfc D.; sub-secL 6, A. <&: B, (a) <£: 
(b) i., it* iU.] 

holders may not nominate person to recover.] — 

A debentiire-holder, whose security was upon un- 
called capital, applied in the liquidation alone of a 
CO. that a person nominated by himself with the 
appiT)val of the owners of subsequent mtges. com- 
l>rising uncalled capital, might be allowed to re- 
cover the calls : — IleM : there was no precedent 
for such an order, & there were senoua objections 
to the proposed innovation . — lie Westminsteb 
Syndicate, Ltd. (1908), 99 L. T. 924 ; 25 T. L. R. 
95. 

B, The Receiver as Agent. 

4974. Receiver appointed by trustees — Deed 
providing receiver agent for company — Liability 
of receiver.] — A trading co. executed a trust 
deed to secure the payment of debentures issued 
by them. The deed empowered the trustees, on 
the* happening of certain events, to enter into 
I)ossession of the property therein comprised, & 
to carry on the co.’s business, to appoint managers, 
clerks, etc., <fc t-o use the name of the co. It was 
also provided that, at any time after the right of 
the trustees to enl/cr upon the mortgaged premises 
should have arisen they might appoint a receiver 
of the property thereby charged, in like manner 
as if the trustees wei'e mtgoes. within the meaning 
of Conveyancing Act, 1881 (c. 41). Every 

receiver so appointed was to have all the powers 
conferred by that Act, &, in particular, power to 
exercise any of the powers previously by the deed 
confen'ed upon the trustees, & he was to be deemed 
to be the agent of the co., & as such to be in the 
same position as a receiver duly appointed by 
a mtgee. under the Act : — HeM : a receiver 
appointed by the trustees under this deed, & carry- 
ing on the co.’s business in their name, was a mere 
agent, & in so doing he did not incur any personal 
liability.— O wen A (^o. v. Cronk, 11895] 1 Q. B. 
205 ; 04 L. J. Q. B. 288 ; 11 T. L. K. 70 ; 2 Mans. 
115 ; 14 R. 229, C. A. 

yImiMativns : — CoDSd. Burt, Boulton & Hayward v. Bull, 
1189.')] 1 Q. B. 276; Re Glasdlr Copper Mines, EnKli^h 
EIectrf)-Metal Inimical Co. r. Glasdir Copper Mines, 119061 
1 Ch. 30.5. Apld. Bissell v. Ariel Motors (1906) Ltd. & 
Walker (1910), 27 T. L. R. 73. Reid. Re Hale, LilJey v. 
Foad, [1899] 2 (Jh. 107 ; Robinson ITlntins: Ckj. v. Chic, i 
1 1905] 2 Ch. 123; Pluinpton r. Burkinshaw, [1908] 2 

K. B. 672 ; Whinney v. Moss Lino S.S. Co. (1910), 79 

L. J. K. B. 1038 ; Deyos v. Wood, [1911] 1 K. B. 806 ; 
Dyson v. Peat, [1917] 1 Ch. 99. 

4975. — .] — A limited co, mort- ' 

gaged all its assets to trustees for debenture- 
holders to secure payment of the debentures, & 
by the deed it was provided that the tioistees 
might in writing appoint a receiver who should 
carry on the business of the co., & that any re- 
ceiver so appointed should be the agent of the co. 
who alone should be liable for liis acts & defaults. : 
The trustees appointed a receiver under the deed, 

& he took possession of the assets & carried on the ! 
business of the co. Soon after his appointment I 
the co. was ordered to be compulsorily wound up. i 
The receiver continued to can^y on the business & i 
in so doing ordered goods from resps. In an action i 
against tlie trustees for the price of the goods ; — 
Held : though after the winding-up order the j 
receiver ceased to be the agent of the co. he did i 
not thereby or at any time receive any implied ! 
authority from the trustees to a/ct as their agent, I 
&> as the trustees never gave liim any authority i 
in fact they wore not liable for the goods. — | 
Gosling v. Gaskell, [1897] A. C. 575; 66 j 

L. J. Q. B. 848 ; 77 L, T. 314 ; 46 W. R. 208 ; : 
13 T. L. R. 644, H. L. ; revag. S. C. aub nom. i 
Gaskell v. Gosling, [1896] 1 Q. B. 669, C. A. i 
Annoiaiions : — ConB^. Deyee v. Wood, [1911] 1 K. B. 806 ' 


Refd. Patterson v. Gas Llglit & Coko Co. (1896), 74 L. T. 

640 ; JU Hale, LlUey v. Poad (1899), 68 L. J. Ch. 617 ; 

Robinson Printing Oo. v. Chic, [1906] 2 Ch. 123. 

4976 . Receiver appointed by debenture-holders — 
Agent of debenture-holders.] — Debentures gave 
power to the holdei^ to appoint a receiver to 
realise the assets of the co., without stating what 
he was to do with the surplus, or that he was Id 
be the agent of the mtgors. A receiver appointed 
under this power claimed to retain surplus assets 
as Ills remuneration, & the liquidator of the co. 
applied by summons in the winding up for an 
order fixing the remuneration, & that the balance 
should be paid over to him : — Held : the receiver 
was the agent of the mtgee., not of the co . — Re 
ViMBOS, Ltd., [1900] 1 Ch. 470 ; 69 L. J. Ch. 209 ; 
82 L. T. 597 ; 48 W. R. 520 ; 8 Mans. 101. 

Annotations : — Consd. Robinson Printing Co. v. Chic, [1905] 

2 Ch. 123. FoUd. Deyes r. Wood, 11911] 1 K. B. 806. 

Refd. Cully r. Parsons, [1923] 2 Ch, 612, Mentd. Rc 

Palace Restaurants, [1914] 1 Ch. 492. 

4977 . .] — Debentures gave power to 

the holders to appoint a receiver to take possession 
of the assets, carry on the business, sell the pro- 
perty, make any arrangements he should think 
expedient in the interest of the debenture-holdei*s, 
A apply in a specified way the moneys received ; 
but they did not pi'ovide that the receiver was to 
be the agent of the mtgors. : — Held : a receivt^r 
appointed under this power was the agent of the 
debenture-holders. — Robinson Printing Co., 
Ltd. V. Chic, Ltd., [1905] 2 Ch. 123 ; 71 L. J. Ch. 
399 ; 93 L. T. 262 ; 53 W. R. 681 ; 21 T. L. li. 
446 ; 12 Mans. 314. 

A/ifKjtations .-—FoUd, Deyes r. Wood, [1911] 1 K. B. 806. 

Reid. Cully Parsons, [1923] 2 Ch. 512. 

4978 . *.] — By debentures issued by a 
co., its undertaking & all its property were charged 
with payment of the debenture debts, by a 
condition indoi'sed on A forming part of the de- 
bentures it was provided that “ at any time afku' 
the principal moneys hereby secured become 
payable, the registered holder of this debenture 
may, with the consent in writing of the holdei's of 
the majority in value of the outstanding deben- 
tures of the same issue, appoint by writing any 
person or pei'sons to be a leceiver or receivers of 
the property charged by the debentures and such 
appointment shall be as ell'ective as if all the 
holders of debentures of the same issue had con- 
curred in such appointment. The principal 
moneys secured by the debentures having become 
payable, a receiver was appointed by holders of 
the majority in value of the outstanding debentures 
under the condition. In an action by the receiver 
against the debenture-holders by whom he was 
appointed for remuneration in respect of services 
rendered by him as such receiver : — Held : upon 
the terms of the condition in the debentures, in 
rendering those services, the receiver was acting 
as agent of the debenture-holdei’s by whom he was 
appointed &- not of the co., & he was entitled to 
remuneration from the debenture-holders. — Deyes 
V. Wood, [1911] 1 K. B. 806 ; 80 L. J. K. B. 553 ; 
104 L. T. 404 ; 18 Mans. 229, C. A. 

Annotation Diatd. Cully v. Parsoua, [1923] 2 Ch. 512. 

4979 . Proviso in debenture excluding lia- 

bility.] — Wliere a debenture provided that “ the 
holder of this debenture shall not in making or 
consenting to such appointment, i.e. of a receiver, 
incur any liability to the i*eceiver for his remunera- 
tion or otherwise ” : — Held : this referred, not 
only to liability for acts of the receiver, but also 
of third parties, &; the receiver was the agent of 
the co. & not of the person appointing him. — 
Cully V. Parsons, [1923] 2 Ch. 512 ; 67 Sol. Jo, 750. 

4980 . Receiver appointed under mortgage deben- 
ture — Payment Into receivership account without 
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notice of claim — Whether personally liable]. — A 

receiver who has been appointed under the terms 
of a mtge. debenture issued by a co. is the agent 
of the CO. & not of the debenture-holder, &, in 
the absence of notice of a claim against the co. he 
is under no personal liability to refund moneys 
which he has paid into a receivership account. — 
Bissell V, Ariel Motors (1906), Ltd. & Walker 
(1910), 27 T. L. R. 73. 

Receivers generally, see Receivers. 

C. Preferential Payments. 

4981. Preferential payments In Bankruptcy 
(Amendment) Act, 1897 (c. 19) — Whether applic- 
able — Though no liquidator appointed.] — Re 

Barney’s, Ltd,, Fallows v. Barney’s, Ltd., 
[1899] W. N. 103. 

yinnotation — Befd. Wo.stmin8ter Corpn. Cliapman, [1910] 

1 Oh. 161. 

4982. Payment by receiver after notice of 
preferential claim — Liability of receiver.] — A re- 
ceiver &> manager appointed by debenture-holders, 
who, after notice of any claim that is preferential 
under 1908 Act, s. 107, pays away the co.’s assets 
to ordinary creditors in the process of carrying on 
the co.’s business without making or attempting 
to make any provision for that preferential claim, 
is guilty of a breach of that sect. & is liable in 
damages accordingly. — Woods v. Winskill, [1913] 
2 C^h. 303 ; 82 L. J. Ch. 447 ; 109 L. T. 399 ; 57 
Sol. Jo. 740 ; 0 B. W. C. C. 934 ; 20 Mans. 201. 

1>. Position of Receiver, 

4983. Liability as trespasser — Carrying on busi- 
ness transferred to company — Transfer set aside 
as act of bankruptcy.] — Where the transfer of a 
debtor’s business to a co. is subsequently set aside 
as an act of bkpey. to which the title of the trustee 
in bki:)cy. relates back, the business of the co. 
has in the meantime been cfirried on by a receiver 
appointed by the debenture-holders of the co., the 
receiver is liable as a trespasser to account to tin*, 
trustee for the assets, if any, of the debtor which 
may have come to his hands or for the value of 
them. — Re OoLDBURCf (No. 2), Ex p. Page, [1912] 
1 K. B. 606 ; 81 L. J. K. B, 663 ; 106 L. T. 431 ; 
19 Mans. 138. 

Sec, generally, Receivers. 

Sub-bect. 6. — Enforcement op Remedies by 
Applic ation to Court. 

A. lyi General, 

4984. Nature of debenture-holder’s action.] — A 

debenture-holder’s action in the Vh, Div. for the 
appointment of a receiver & lor consequential 
relief is not a claim for payment of the money 
secured by the debenture, & therefore does not 
cover the same ground as, &; is no impediment to, 
the prosecution of an action in the K. B, Div. by 
another debenture-holder on the covenant con- 
tained in his debenture for the payment of arrears 
of interest. — Cleary v. Brazil Ry. Co. (1915), 85 
L. J. K. B, 32 ; 113 L. T. 96. 

4985. Condition precedent in debenture to taking 
proceedings — Notice to trustees.]— Certain deben- 
tures were issued by defts. by which they acknow- 
ledged they wei»e bound to pay the registered 
holder the sum of £100 & interest, &. by which they 
charged their property with such £100 & interest. 
These debentures were issued subject to the con- 
ditions indorsed on the back, of which one was as 
follows : “ The holder hereof shall not commence 
any action or take any proceedings to enforce the 
security hereby created, or to procure the appoint- 
ment of a receiver, or to procure a sale to be ordered 
of the pioperty subject thereto or for foreclosure ” 

J. — VOL. X, 


unless he had served a notice on the trustees re- 
quiring them to do certain acts, which they had 
neglected to comply with for six months : — Held : 
this condition prevented the registered holder 
from bringing an action on the covenant to enforce 
the security, or on the covenant contained in the 
security, until such notice had been given. — 
Rogers & Co. v, British & Colonial Colliery 
Supply Assocn. (1898), 68 L, J. Q. B. 14 ; 6 
Mans. 305 ; sub noni, Stewart, Rogers &; Co. v. 
British & Colonial Colliery Supply Assocn., 
79 L. T. 494. 

49 g 0 , Consent of majority of holders.] — 

Pethybridge V, Unieipocal Co., Ltd., [1918] 
W. N. 278. 

B, Appointment of Receiver, 

(a) In General, 

Receivers generally, see Receivers, 

4987. Receiver on behalf of creditor already 
appointed — Appointment annulled & duties trans- 
ferred to receiver for debenture-holders.] — (1 ) Where 
the appointment of a receiver on behalf of a creditor 
of a limited co. is rendered immediately necessary 
by exceptional circumstances, the ct. has jurisdic- 
tion to make the order upon an ex p, application. 

(2) The appointment of such receiver may be 
annulled & his duties transferred to the receiver 
in a debenture-holders’ action subsequently ap- 
pointed in order to save unnecessary expense pro- 
vided that the existing rights of the parties are 
not prejudiced thereby. — Minter v, Kent, Sussex, 
& General Land Society (1895), 72 L. T. 180 ; 

59 J. P. 102 ; 11 T. L. R. 197 ; 39 Sol. Jo. 230 ; 
14 R. 236, C. A. 

Amiohil ion Retd, Tilling r. Blythe (1899), 80 L. T, 44. 

Form of order.] — Sec Nos. 5022, 5023, post. 

When Appointed, 

i. lyi General, 

4988. Discretion of court — Interference by Court 
of Appeal.] — The Ct. of Appeal will not, except in 
very special circumstances, interfere with the dis- 
cretion of the ct. in the appointment of a receiver 

6 manager in a debenture-liolder’vS action. — Rc 
New Zealand Midland Ry. Co,, Smith v, 
Lubbock (1897), 13 T. L. R. 212, C. A. 

ii. Interest In Arrear. 

4989. Principal immediately due.| — Bissill v, 
Bradford Tramways Co., Ltd., [1891] W. N. 51. 

iii. Security in Jeopardy, 

4990. What constitutes Jeopardy — Insolvency of 
company.] — A mtgec. being entitled to have his 
security protected, the ct. will, on the application 
of a debenture-holder, appoint a receiver of the 
property comprised in the security in all cases 
where the security is in jeopardy through the in- 
solvency of the co., although tlie principal sum 
secured is not immediately payable, & default has 
not been made in payment of interest. — Mc^Mahon 
V, North Kent Ironworks Co., [1891] 2 I-h. 148 ; 

60 L. J. Ch. 372 ; 64 L. T. 317 ; 39 W. R. 319 ; 

7 ’r. L. R. 303 ; 35 Sol. Jo. 298. 

A7i noUiiion^ -Polld. Edwards r. Btaiidiuff oil 114? Syiidi- 

oata (1892), 37 Sol. ,lo. 132. Clonsd. Thom Nino Roofs 

(1892), 67 Ij. T. 93 ; Kc London PrcHsed HinK© C^>., 

(Jampboll V, London Pressed Hin^fo Co., [1905] 1 C)h. 576. 

ReM. Jic. Mersey Ry., Gibbs v. Mersey Ry. (1895), 11 

T. L. II. 390 ; Wallace v, Evorshed, [1899] 1 Ch. 891. 

4991. .] — Burn AY v, Ambaca Rail- 

way Construction Co. (1891), 7 T. L. R. 545. 

4992. .] — Murrietta v, Nevada 

Land Co. (1892), 36 Sol. Jo. 778. 

4993 . ,] — Upon the principle that a 

mtgec. is entitled to the protection of his security, 
the ct, will at the instance of a debenture-holder 

u 
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SecL 34. — Borrowing and securing money : Svb-sect. 

6, B, {h) Hi, & iv,, (c), (d) <fc (e).] 

of a limited co., where the debenture creates a 
floating charge on the property of the co., appoint 
a receiver of the property so charged, if the security 
is in jeopardy through the insolvency of the co., 
even though the principal secured by the debenture 
is not immediately payable, & default has not yet 
been made in payment of interest for the period 
prescribed by the debenture. — Thorn v* Nine 
KEEPS, Ltd. (1892), 67 L. T.93; 8T. L. R. 490,0. A. 
Annotation. : — Reid. lie London Pressed Hinge Co., Campbell 

V. London Pressed Hinge Co., [1905] 1 Ch. 576. 

4994 . .] — There is jeopardy entitling 

to the appointment of a receiver where at a direc- 
tors’ meeting the auditor’s unchallenged statement 
was that if the amount of the principal secured by 
the debentures could be realised after clearing off 
the co.’s liabilities, that was as much as could be 
hoped for. — Re Braunstein & Marjorlaine, 
I/TD. (1914), 112 L. T. 25 ; sub nom. Re Braun- 
BTEiN «fc Marjolaine, Ltd., Philtpson V. Braun- 
stein & Marjolaine, Ltd., 68 Sol. Jo. 755. 

4995 . Impossibility of carrying on business.] 

— Lathom (Earl) v. Greenwich Ferry Co. 
(1892), 36 Sol. Jo. 789. 

4996 . .] — In 1888 a co. under the 

powers of its memorandum & arts, of assocn. 
acquired certain mines, & created a debenture 
issue of £80,000, which was a floating charge in 
common form protected by the usual trust deed. 
In 1912 the mines were worked out, the land, 
plant & machinery at the mines were worthless, 
the co.’s issued share capital was exhaust/cd, & 
practically its only asset was a reserve fund of 
£10,000, representing accumulated profits, which 
the co. proposed to distribute amongst its share- 
holders. The debenture interest had been regu- 
larly xiaid, Sl no event had happened which either 
under the provisions of the debentures or of the 
trust deed entitled the debenture-holdei’S to en- 
force their security : — Held : the case came within 
the principle of jeopardy, & the debenture-holders 
were entitled to have a receiver appointed. — Re 
Tilt Cove Copper Co., Ltd., (1913] 2 Ch. 588 ; 
sub nom. Re Tilt Cove Chopper Co., Trustees, 
Executors, & Securities Insurance Corpn. 
V. Tilt Cove Copi’er Co., 82 L. J. Ch. 545 ; 
109 L. T. 138 ; 57 Sol. Jo. 773 ; 20 Mans. 288. 
Annolaiion : — Folld. lie BrauD stein & Marjorlaine (1914), 

112 L. T. 25. 

4997 . Judgment creditor about to levy 

execution.] — Where judgments have been recovered 
against a co. & execution is likely to issue, the 
appointment of a receiver may be made in a 
debenture holder’s action on the ground of jeo- 
pardy. — Grigson V. Taplin & Co. (1915), 85 
L. J. Ch. 75 ; 112 L. T. 985 ; [1915] 11. B. K. 226 ; 
sub nom. Gregbon v. Taplin (George) & Co., 
Ltd., 59 fSol. Jo. 349. 

4998 . Actions pending against company.] — 

Re New Publishing Co., Ltd., Brig^tock v. 
New Publishing Co., Ltd. (1897), 41 Sol. Jo. 839. 

4999 . Security inadequate.] — (1) Wlierc a 

CO. is not being pressed or threatened hy outside 
creditors, Sc there is no risk of its assets being 
seized on their behalf, the mere fact that the 
security of the debenture-holders is very inade- 
quate IS not a sufficient reason for appointing a 
receiver on the ground of jeopardy. 

(2) Debentures were issued under a trust deed 
providing for their payment pari passu. The pro- 
visions of the trust deed might be modifled by a 
resolution passed by a three-fourths majority of 
the debenture-holders in general meeting : — 
Held : it was not competent for such a majority 
to sanction a sale by the co. of all its assets & a 


division of the proceeds not ratably amongst all 
the debenture-holders, but amongst those willing 
to accept the lowest price for their debentures. — 
Re New York Taxicab Co., Ltd., Sequin v. 
New York Taxicab Co., Ltd., [1913] 1 Ch. 1 ; 
82 L. J. Ch. 41 ; 107 L. T. 813 ; 57 Sol. Jo. 98 ; 
19 Mans. 389. 

Annotaiiona : — As to (1) Distd. JRe Tilt Cove Copper Co., 
[1913] 2 Ch. 688. Consd. Grigson v. Taplin (1915), 85 
L. J. Ch. 75. 

iv. Other Cases. 

6000. On sale of undertaking by company — 
Company ceasing to be going concern.] — Hubbuck 
V. Helms, No. 4750, ante. 

5001. On improper exercise of power to appoint 
under security.] — Re Maskelyne British Type- 
writer, Ltd., Stuart v. Maskelyne British 
Typewriter, Ltd., No. 4971, ante. 

5002. .] — Re Slogger Automatic Feeder 

Co., Ltd., Ho are v. Slogger Automatic Feeder 
Co., Ltd., No. 4972, ante. 

5003. On passing resolution to wind up for 
purpose of reconstruction.] — Re Crompton & Co., 
Ltd., Player v. Crompton & Co., Ltd., No. 4749, 
ante. 

(c) Who may be Appointed. 

5004. Liquidator — General rule.] — A receiver 
was appointed in a debenture-holders’ action after 
a winding-up petition had been presented, but 
before a winding-uj) order was made. Subse- 
quently an official liquidator was appointed. The 
debentures included all the property of tlie co. 
except certain real & leasehold property. At the 
date of the winding up substantially the whole of 
the capital had been called up ; — Held : the 
official liquidator was not entitled to be substituted 
as receiver in the action, on the ground that the 
liquidator had no special duties to perfoim. 

Under ordinary circumstances, where an appli- 
cation is made to the ct. by dcbcnture-holdtu’s to 
appoint a receiver, Sc an aiii)licatioii is also made 
to appoint a liquidator, the same person ought to 
be appointed rc'ceiver <fe liquidator. — Re Joshua 
Stubbs, Ltd., Barney v. Joshua Stubbs, Ltd., 
[1891] 1 Ch. 475 ; 00 L. J. Ch. 190 ; ()4 L. T. 306 ; 
39 W. K. 017 ; 7 T. L. K. 220, C. A. 

Annotations : — Consd. BriliRjt Linen To. v. South America 
Sc Mexican Co., LJH04] 1 Ch. 108. Mentd. Engel v. Sontli 
Metropolitan Brewing & Bottling Co., 11892] 1 Ch. 442 ; 
Strong V. Carlyle PrcBs, [1893] 1 t/h. 2C8. 

5005. To save expense.] — An order having 

been made for continuing under supervision the 
voluntary winding up of a co. under wliieli a 
liquidator had been appointed, an equitable mtgee. 
of jiroperty of the co. filed a bill to enforce his 
security Sc obtain(;d an order for a receiver. The 
CO. proposed the liquidator as receiver, but the 
judge in chambers appointed another j^erson who 
had been jiroposed by pltf. :—~Held : the liquidator, 
inasmuch as no personal objection was alleged 
against him, ought to have been appointed 
I’eoeiver, since the appointment of another peinson 
would cause great & unnecessary expense. — Perry 
V. Oriental Hotisls Co. (1870), 5 Ch. Ai)p. 420 ; 

23 L. T. 525 ; 18 W. K. 779, L. J. 

AnnoUxtions : — Distd. Boyle v. Bettws Llantwit< Colliery Co. 
(1876), 2 Ch. D. 726. FoUd. Tottenham v. Swannea Zinc 
Ore Co. (1884), 53 L. J. Ch. 776. Consd. BritiBli Linen 
Co. 15. South American & Mexican Co., [1894 J 1 Ch. 108. 
Reid. lie Poimd & Hutchins (1889), 4 2 Ch. 1). 402 ; lie 
Joshua Stubbs, Barney v. Joshua Stubbs, [1891] 1 Ch. 475. 

5006. Though receiver already ap- 

pointed.] — It is more convenient, & a saving of 
expense, that the official liquidator appointed in 
a winding up should be the sole receiver of the 
co.’s assets. Where, therefore, before a winding-up 
order is made a receiver is appointed in an action 
pending against the co., the ct. will, as a general 
rule, appoint the liquidator sole receiver in the 
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place of the receiver appointed in the action, even 
although leave be given to proceed with the action. 

CaMPBEIX V. COMPAGNIE G6n6RALE DE BeLLE- 

GARDB, Re COMPAGNIB G6n6RALE DE BEIXEGARDB 
(1876), 2 Gh. D. 181 ; 45 L. J. Ch. 386 ; 84 L. T. 
64 ; 24 W. B. 673. 

Annotations : — Folld. Tottenham v. Swansea Zinc Ore Co. 

(1881), 63 L. .1. Ch. 776. Befd. Boyle v. Bettws Llantwit 

Colliery Co. (1876), 2 Ch. D. 726 ; British Linen Co. v. 

South American & Mexican Co,, [1894] 1 Ch. 108. 

5Q07. .] — Where a co. is being 

wound up, the principle of the ct. is, not to sanction 
the continuance both of a receiver & a liquidator 
unless it is absolutely necessary, the latter being, 
except in special cases, the proper & sufficient 
officer of the ct. 

A CO. mortgaged property to trustees to secure 
nitge. debentures. On Sept. 13, the trustees com- 
menced an action against the co. to carry the deed 
into execution, & for a receiver. On Sept. 10, a 
receiver was appointed. On Sept. 11, a petition 
for the compulsory winding up of the co. had been 
presented, & on Nov. 10, a winding-up order was 
made, a liquidator being appointed shortly after- 
wards. It appeared that questions might arise 
as to the scope of the trust deed. The liquidator 
moved that the receiver might bo discharged, & 
that he might be appointed in his stead : — Held : 
the application must be granted, on the principle 
above stated, inasmuch as the questions which 
might ari.se as to what was receivable by the 
receiver what by the liquidator would cause 
expense & diiliculty.— Tottenham v. Swansea 
Zinc Orb Oo., Ltd. (1884), 53 L. J. Ch. 776 ; 51 
L. T. 01 ; 32 W. R. 716. 

Annotations : — Refd. He Joshua Stubbs, Barney v, Joshua 

Stubbs, [1891J 1 Ch. 475 ; British Linen Co. v. South 

American & Mexican t.’o., 11894] 1 Ch. 108. 

5008. .] — In an action brought 

against a co. to enforce a charge on certain calls 
due from shareliolders, pltfs. were, in Aug. 1884, 
appointed as receivers. In Oct. the co. went into 
voluntary liquidation, & on Nov. 15, an order was 
made for carrying on the winding up under the 
supervision of the ct. The ct., on June 3, 1885, 
removed pltfs. from being receivers, & appointed 
tlie liquidators of the co. to be receivers in their 
place, on the ground that the liquidators could 
collect tlie outstanding calls more (ixpeditiously & 
less expensively than jjltfs. On appeal : — Held : 
the ct., without laying down that a receiver 
already appointed should bo displaced by the 
liquidatoi*, would not interfere with the exercise 
of the discretion of the judge. — Bartlett v. 
Nortoumberland Avenue Hotel Co., Ltd. 
(1885), 53 L. T. 611 ; 1 T. L. R, 663, C. A. 
Annoialions : — Consd. British Linen (Jo. v. South Auiorlcan 

ik. Mexican Co., 11894] 1 Ch. 108. Refd. Re Joshua Stubbs, 

Barney v. Joshua Stubbs (1891), 1 Ch. 187. 

5009. .] — British Linen Co. v. South 

American Mexican Co., No. 5012, potit. 

5010. .] — A motion for a receiver in an 

action by a debenture-holder came on for hearing 
on the same day as a creditor’s winding-up 
petition. The ct. made the winding-up order, but 
declined to appoint a receiver, on the ground that 
the appointment of a liquidator would bo a suffi- 
cient protection to the debenture-holders. On 
appeal : — Held : the debenture-holders were en- 
titled to special protection, & the official liquidator 
was appointed receiver, ho not objecting.— Will- 
Morr V. London Celluloid Co. (1885), 62 L. T. 
642, C. A. 

5011. Not appointed where only few assets 

to get in.] — Re Joshua Stubbs, Ltd., Barney v, 
Joshua Stubbs, Ltd., No. 6004, ante. 

Q012* Of part of assets — Special receiver 

to get in special assets.] — An order to wind up a co. 
was made, & on the same day a receiver was 


appointed in an action by debenture-holders. The 
estmiated value of the assets was sufficient to 
cover the debentures, leaving only a small margin. 
The Official Receiver applied to have the receiver 
discharged & to have himself appointed receiver. 
The ct. below held that when both a receiver’s 
action Sc a winding up by the ct. wex'e pending, 
the ct. would, in the absence of special circum- 
stances, appoint the official receiver or liquidator 
to be receiver in order to avoid unnecessary ex- 
pense Sc the possibility of conflict. The receiver 
was discharged Sc the official receiver appointed 
to be receiver, lie undertaking to keep a separate 
account on behalf of the debenture-holders. 

The debenture-holders aiipealed, Sc adduced 
fresh evidence which satisfied the ct. that a con- 
siderable part of the assets consisted of securities 
which could not be realised in the ordinary way of 
business, but could only be advantageously got in 
by a commercial liquidator ; — Held : the ct. had 
proceeded on correct i)riuciples, but having regard 
to the special nature of the above securities, the 
receiver approved by the debenture-holders ought 
to be appointed to get them in, the ofiicial receiver 
being appointed receiver of all the other assets. — 
British Linen Co. v. South American Sc Mexican 
C o., [1804] 1 Ch. 108 ; 10 T. L. R. 48 ; aid) nom. 
Industrial Sc General Trust, Ltd. v. South 
American & Mexican Co., Ltd., 63 L. J. Ch. 160, 
C. A. 

(d) Receiver of Property abroad. 

5013. Appointment of attorney to act for 
receiver.]— Morton, Rose Sc Co. v. Barbadoes 
Water Supply Co. (1803), 37 Sol. Jo. 720. 

5014 . .] — Smith v. Mortgage Co. op 

Mexico, Ltd. (1895), 30 Sol. Jo. 742. 

6015. .] — Re Huinac Copper Mines, Ltd., 

Matheson Sc Co. v. Huinac Copper Mines, Ltd., 
[1010] W. N. 218. 

See, also, Conflict of Laws, Vol. XI., p. 353, 
No. 379. 

5016. Effect of appointment — Requirements of 
foreign law must be complied with to perfect title.] 

— A receiver is not put in possession of foreign 
property by the mere order of an English ct . The 
requirements of the law of the country where the 
property is situate must also be comiflied with. 
Until this is done, a person not a party to the 
action taking procecdiiigs in the foreign country 
is not guilty of contempt of ct. either on the ground 
of interfering with the receiver’s possession or 
otherwise . — Re Maudslay^, Sons &- Field, Maud- 
slay V. Maudslay, Sons Sc Field, [1900] 1 Ch. 
602 ; 69 L. J. Ch. 347 ; 82 L. T. 378 ; 48 W. R. 
568; 16T. L. R. 228; 8 Mans. 38. 

Anrwiaiicnis : — Distd. He Deiweiit Hollin#? Mills Co., York 

City & County Banking Co. v, Denvent Bolling Mills Co. 

(1904), 21 T. L. R. 81. Mentd. Bank of Africa v. Cohen, 

[1909J 2 Ch. 129; The Krouprinz OJav, 11921] P. 52; 

New York Life Insce. v. Public Trustee (1923), 39 T. L. 11 

720. 

5017. ,] — lie Derwent Rolling 

Mills Co., Ltd., York City Sc County Banking 
Co., Ltd. v. Derwent Rolling Mills Co., Ltd. 
(1905), 21 T. L. R. 701, C. A. 

Annotation : — Mentd. Cohen v. Bothflold, 11019] 1 K, B. 410. 

(e) Security by Receiver. 

5018. Necessity for security — On appointment.] — 

Oppebt V. London Joint Stock Assocjn. (1802), 
36 Sol. Jo. 789. 

Annotation : — Apld. He, Hampsliii'c Land Co. (1894), 1 Mans. 

428. 

6010. When appointment continued after 

Judgment.] — Brinsley v. Lynton Lynmouth 
Hotel & Property Co., No. 5141, post. 

See, also. No. 6024, post. 

5020. What security will be accepted — Guarantee 

G 2 



796 


Companies. 
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society.] — The secunty of a guarantee society may 
be accei>ted in the case of a receiver in a cause, 
as well as in that of an official liquidator in a 
winding up under 1862 Act. — Colemore v. North, 
COLEMORE V. Kadclipi^e (1872), 27 L. T. 405, 
L. C. & L. JJ. 

5021. What security must cover — Where attorney 
appointed to get in assets abroad.] — Morton, Rose, 
& Co. V, Barbadoes Water Supply Co. (1893), 37 
Sol. Jo. 729. 

5022. Time within which security must be given.] 

— The order appointing a receiver & manager, or 
receiver or manager, with liberty to act at once, 
should be drawn up in the Ch. Div. in such form 
that, if security is not given within 21 days there- 
after, the appointment will automatically lapse. — 
Rowley v. Desborough (1916), 60 Sol. Jo. 429. 

5023. -.] — In future, wherever a receiver, or 

receiver & manager, is appointed by any judge of 
tlie Ch. Div., & ordered to give security within a 
specified time, the appointment is to be drawn in 
such a form that the receivership, or receivership 
& managership, is to lapse unless the security is 
given within that time, or unless in the meantime 
an extension of time is obtained from the judge 
in chambers . — Re 8ims & Woods, Ltd., Woods v. 
Sims & Woods, Ltd. (1916), 60 Sol. Jo. 539. 

( / ) Effect of Appointment. 

5024. Order amounts to entry into possession — 
No order as to security.] — An action was brought 
by debenture-holders to realise their security. 
On Jan. 10, 1883, A. was appointed interim 
receiver, with power to take possession of the 
property of the co. On Jan. 12, 1883, he was 
continued as receiver. In neither order was there 
any direction as to his giving security. The 
receiver entered into possession & remained bi 
was in possession on Mar. 18, 1888, when a judg- 
ment civ^ditor of the co. levied execution on tlie 
goods & chattels of the co., then in the jjossession 
of the receiver. Tlie receiver gave notice of his 
claim on behalf of the debenture-holders, & an 
interpleader issue was directed. On Apr. 21, 
1888, the ordinary judgment in a debenture- 
holders’ action was taken, the receiver was 
continued A was directed to give security : — 
Held : tlie receiv^er had been duly appointed with 
directions to take possession ; he was therefore 
validly in possession, & the judgment creditor was 
not entitled to the goods. — Morrison v. Skeiine 
Ironworks Co., Ltd. (1889), 60 L. T. 588. 

5025. Whether company’s assets covered by 
debentures distrainable — Poor rate — General district 
rate.] — Goods belonging to the co., but covered by 
debentures issued by the co. & in the possession 
of a receiver appoint/cd by the trustee of the cover- 
ing deed securing the debentures, under a power 
contained in such deed, arc not distrainable for 
payment either of a poor rate assessed against the 
CO., or of a general district rate assessed against 
the co., which rates the co. has left unpaid. — 
Richards v. Kidderminster Overseers, 
Richards v. Kidderminster Corpn., [1896] 2 


Ch. 212 5 65 L. J. Ch. 502 ; 74 L. T. 483 ; 44 W. R. 
505 ; 12 T. L. R. 340 ; 4 Mans. 169. 

Annotatiom .•—Diitd. Re Marriage, Neave, North of England 
Trustoo, Debenture & Ansets Corpn. v. Marriage, Neave, 
[1896] *2 Ch. 663 ; National Provincial Bank v. United 
Electric Theatres (1915), 86 L. J. Ch. 106. 

5026. Whether appointment amounts* to new 
occupation — Electric Lighting Act, 1882 (c. 56) .I™ 

Under sect. 19 of the above Act, no person within 
the area supplied with electric cun’ent by an elec- 
tric lighting co. is entitled to a supply of current 
by the co., unless & until he has entered into a 
contract with the co. for the purpose. Therefore, 
upon a change in the occupation of premises to 
which current is being supplied by an electric co., 
there being a debt due to the co. from the outgoing 
occupier in respect of current already supxdied to 
him, the co. are entitled to discontinue the supply 
until the new occupier has entered into a contract 
with them for a supply to him. 

At the instance of debenture -holders of an hotel 
CO. the ct. appointed a receiver of the undertaking 
& property of the co. The order directed the co. 
to deliver to the receiver possession of the hotel 
“ so far as is necessary for the purpose of such 
receivership,” <fe the receiver at once took posses- 
sion of tlie hotel. At this time electric current for 
lighting the hotel was being supplied by an electric 
lighting CO., & a large sum was due to them from 
the hotel co. for current already supplied : — Held : 
the electric co. were entitled to discontinue the 
supply of current until the receiver had entered 
into a new contract with them for its supply. — 
Husey V. London Electhio Supply Corpn., 
[1902] l(^h.411 ; 71 L. J.Ch.313 ; 86L.T. 166 ; 50 
W. R. 420 ; 18 T. L. R. 296 ; 46 Sol. Jo. 265, C. A. 

AnnotaHmi : — Mentd. l(r Ne\vdiu:at<) C’olliery, Nowdogato r, 
Newdigate Colliery, [1912] 1 C3i. 468. 

Compare No. 4697, ante^ No. 5062, post. 

{g) Position of Receiver. 

5027. Officer of court.] — The ct. will not permit 
its receiver to be ink‘rfered with or dispossessi^d 
of the ])ropcrty, nor will it allow payment to him 
to be intercepted althougli the older appointing 
him may be iierfectly erroneous. An application 
must first be made to the ct. for leaA^e. — Ames v. 
Birkenhead Docks Trustees (1855), 20 Beav. 
332 ; 24 L. J. Ch. 540 ; 25 L. T. O. S. 121 ; 1 
Jur. N. S. 529 ; 3 W. R. 381 ; 52 E. R. 630. 

Awtwtuiione Reid. Re ManchcHtcr Sc Milford Ily., P'x jt. 
(^ambrimi Ry, (1880), 14 Ch. I). 045 ; Duvien r . TIioiiuiH, 
11900] 2 Ch. 462. 

5028. .]-- -A disjmto as to tlie conduct of a 

receiver is a dispute as to the conduct of an ofiicer 
of the ct. in respect of which the ct. is entitled Id 
claim exclusive jurisdiction, & it will not allow 
its own officer to be sued in another ct. in respect 
of acts done in discliarge of his oftico , — Re Maid- 
stone Palace of Varieties, Ltd., Blair v. 
Maidstone Palace op Varieties, Ltd., [1909] 

2 Ch. 283 ; 78 I.. J. Ch. 739 ; 101 L. T. 458 ; 10 
Mans. 261. 

(7<) Righbi and Powers of Rseeiver. 

5029. Right to custody of books of company 
As against liquidator — When not specifically 
included in charge.] — A co. issued debenturf\s 


PART III. SECT. 34, SUB-SECT. 6.— 

B. (f). 

f. On serrnnis.] — f'ltf. was en- 
gaged as accountant of deft. co. The 
debenture-holders seized the property 
& put in charge a receiver & manager, 
to whom pltf. delivered the books 
of account, pltf. himself having actually 
niudo the seizure. Ho aft^srwards con- 
tinued in the same position as before 
the seizure, but was paid by the 
receiver : — Held : the appointment of 


a rocoivor & manager operated as a 
discharge of the servants of the co. — 
RoLris V. Canadian Timber & Saw 
Mills (1906), 12 B. C. K. .363.— CAN. 

g. On jfosUion of trustees for de- 
bemure-holders.] — The mere appoint- 
ment of a receiver on behalf of the 
debenture-holders of a co, does not 
oust the trustoo for such debenture - 
holders. — B alk WILL v. Burra no Saw 
MIL1.S C^»., Ltd., [1921] 3 W. W. U. 
831.— CAN. 


PART III. SECT. 34, SUB-SECT. 6.— 

B. <h). 

k. Pirwer U> Jjorroiv in prioritu to 
dehenlures — Where result would injure 
debenture securities.] — I’ltfs. as judg- 
ment creditors of deft, co., having 
obtained a deci-eo for the appointment 
of a rooeivor of the railway, & a 
roe>clvor having been appoinUHl who 
was in possession of the pn^porty, 
joined with dofts. in an application 
for an order authorising the receiver 
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wliich were a charge on the whole of the co.’s 
propeii:y & assets, including the uncalled capital. 
In an action by the holder of the debentures a 
receiver & manager was appointed. An order 
was afterwai'ds made for the winding up of the co. 
The co. had ceased to be carried on as a going con- 
cern : — Held : the official liquidator was entitled 
to the custody of such of the books & docunients 
of tlic CO. as related to its management & business 
& were not necessary to support the title of the 
holder of the debentures. — -Engel v. South 
Metropolitan Brewing & Bottling Co., [1892] 
1 Ch. 442; 61 L. J. Ch. 369; 66 L. T. 155; 40 
W. H. 282 ; 8 T. L. B. 267 ; 36 Sol. Jo. 217. 

5030. Right to custody of title deeds — As against 
trustee for debenture-holders .] — Re Ind, Coope & 
Co., Ltd., Fisher v. Ind, Coope & Co., Ltd., 
No. 4676, aiite. 

5031. Power to borrow in priority to debentures — 
In case of emergency — With leave of court.] — 

CoppiNGER V . Santa & Cordova Railway 
Construction Co, (1891 ), cit^d in [1894] 2 Ch. 207. 

Annotation :• — Folld. Greenwood v. Algeeiras (Gibraltar) 

lly., Saino v. Same, [18941 2 C'li. 205. 

5032. .j — In a debenture- 
liolder's action the ct. will, in a case of emergency, 
empower tlie leceiver to borrow money as a first 
chaige on the undertaking with priority over the 
debentures, for the preservation of the property. — 
(iREENWOOD V, ALGESIRAS (GIBRALTAR) Ky. Co., 
(JREENWOOD V . AliGESIBAS (GIBRALTAR) Ky. CO., 

11894] 2 Ch. 205 ; ()3 L. J. Ch, 670 ; 71 L. T. 133 ; 
1 Mans. 455 ; 7 li. 620, C. A. 

5033. Power to charge assets — For debt incurred 
before appointment — Without leave of court.] — 
Pltf,, wlio by an order of ct. liad been apiiointed 
receiver of a co. on belialf of the debenture- 
holders, without obtaining the leave of the ct. 
shipped by defls.’ line of steamships a consign- 
ment of goods under a bill of lading which named 
the CO. care of t-heir agents abi*oad as consignees, 
A. provided that defts. should have a lien on the 
goods in respect of any previously unsatisfied 
freight due eitlier from the shippers or consignees 
to defts. Unsatisfied freight was due from the co. 
Id defts. for shipments from the co. to their 
agents before pltf. had been appointed receiver : — 
Held : defts. were not entitled to a lien on the 
goods for the unsatisfied freight due from the co., 
on the grounds (1 ) that pltf. in making the contract 
comprised in the bill of lading & granting the lion 
was acting not as agent of the co., but as receiver 
on behalf of the debenture-holders, from whom no 
unsatisfied freight was due ; pltf. as such receiver 
was the consignor of the goods, & he was also the 
consignee, the descriiition of the co. as consignees 
meaning the co. by jiltf. as such receiver ; (2) that 
pltf. as such receiver could not without the leave 
of the ct. bind the debenture-holders by granting 
a lien on the goods in respect of previous unsatisfied 
freight due from the co. — Moss S.S. Co., Ltd. v, 
Whinney, [1912] A. C. 254 ; 81 L. J, K, B. 674 ; 
105 L. T. 305 ; 27 T. L. K. 513 ; 55 Sol. Jo. 631 ; 
12 Asp. M. L. C. 25 ; 16 Com. Cas. 247, H. L. ; 


affg- S. C. s'td) nom, Whinney v. Moss S.S. Co. 
I/TD., [1910] 2 K. B. 813, 0. A. 

Annotaiion : — As to (1) Refd. PareoDs v, Sovureicfii Hank of 
Canada, [1913] A. C. ICO, 

5034. Power to make calls in winding up — In 
name of liquidator.] — Fowler v. Broad’s Patent 
Night Light Co., No. 4597, ante. 

5035. .] — Harrison v. St. Etienne 

Brewery Co. (1893), 37 Sol. Jo. 562. 

5036. Power to take proceedings — Discretion of 
court.] — Wliere a receiver has been appointed by 
the ct. neither mtgor. nor mtgee. has any right U> 
say whether proceedings shall be carried on by the 
receiver or not. The matter is in the discretion 
of the ct., & in sanctioning proceedings by th(^ 
receiver the ct. will have regard to the interests of 
all parties. — Viola v. Anglo-American Cold 
Storage Co., [1912] 2 Ch. 305 ; 81 1.. J. Ch. 58L ; 
107 L. T. 118 ; 19 Mans. 287. 

(i) Liabilities of Receiver. 

5037. Payment of rent — Leaseholds sub-demised 
to trustees.] — Where in an action by mtgees. or 
debenture- holders to enforce their security, in- 
cluding leasehold property mortgaged by sub- 
demise, a receiver has been appointed who enters 
into possession of the mortgaged property, the 
ct. will not order the receiver to pay out of the 
assets in his hands rent or moneys payable in 
respect of breaches of covenant which neither the 
mtgees. nor the receiver are liable at law or in 
equity to pay to the head landlord. The mere 
fact that the head landlord, owing to the ai^point- 
ment of a receiver, cannot re-enter or distrain 
without first obtaining leave from the c!t., is not 
sufficient to raise such an equity in }iis favour. — - 
Hand v. Blow, [1901] 2 Ch. 721 ; 70 L. J. Ch. 
687 ; 85 L. T. 156 ; 50 W. R. 5 ; 17 T. L. R. 635 ; 
45 Sol. Jo. 639 ; 9 Mans. 156, (\ A. 

Annotations : — Apld. Re Abbott, Abbott v. Abbott. (1913), 
30 T. L. 11. 13. Consd. Re Wostminster Motor GaroRiN 
Boyers v. Wostminster Motor Garage Co. (1914), 84 
L. J. Ch. 753; Re Levi, 11919] 1 Ch. 416. Refd. He 
British Fullers’ Earth Co., Gibbs r. British Fullers’ Earth 
Co. (1901), 17 T. L. U. 232 ; Re Griffiths Cycle Corpii., 
Dunlop Pneumatic Tyro Co. r. Griffiths Cycle tiorpii. 
(1901), 85 L. T. 675. 

5038. After beneficial occupation ceased.] — 

Tlie receiver of a co.’s assets, who has been 
appointed in a debenture-holders’ action, is not 
liable, where premises have been leased to the co. 
& he has sold the assets, including the tenancy, to 
pay rent for the period subsequent to that during 
wMch he has been in beneficial occupation. — Re 
Abbott (J. W.) & Co., Abboit v, Abbott (.1. W.) 
& Co., Ltd. (1913), 30 T. L. R. 13 ; 58 Sol. Jo. 30. 

Antudaiion : — CoDSd. Re West.nuuster Motor Garago Co., 
Boyers v, Westminster Motor Garage Co. (1911), 84 
L. J. Ch. 753. 

5039. Judgment recovered against head lessor.] 

— An under-lease was granted to E. as trustee for 
a CO. The co. issued debentures to B. to secure 
money advanced, & gave him an equitable mtge. 
of the property. B. brought a debenture-holder’s 
action, in which a receiver was appointed, who 
took possession. The lessor brought an action 
against the lessee for possession rent, & obtained 


to boiTow ou the security of the rail- 
way &, its oariiings, in priority to all 
other charges thereon, a laiife sum of 
money i-eqnired to pay working 
exponditui-c. Certain bond -holders hav - 
ing a first incumbrance & charge 
on 180 miles of the railway & its 
i-ovenues, who were not parties to 
the suit, wore notitled of the applica- 
tion & opposed the making of tho 
order. It was contended on behalf of 
appets. that the bond-holders’ lion did 
not attach upon revenues required 
for working expenses : — Held : tho 
question whether it did or not could 
npt be decided [n this suit, ^ au oyder 


authorising tho loan as do.sirod could 
not be made without showing on its 
face that it would not injure a security 
which would take precedence over the 
claim of the bond-holdoi-s. — Allan r. 
Manitoba & North Western Ky. Co. 
(1894), 10 Man. L. R. 14.3. — CAN. 

1. Power to take jjroccedings — Bu 
authority of tntard of inspcAMon.] — ■ 
Whore a receiver of a oo.'s o-ssets who 
is required to act under the direction 
& supervision of a board of inspectors 
appointed by tho ct. bos the authority 
of such board for tho institution of an 
action in tho name of tho oo. it cannot 
ba said that tho aption has bqen 


brought improperly. A receiver has 
no right to sue in his own name for a 
debt duo to the co. — P'ranco-Bel- 
niTTM Investment Co. v. Dubuc, 11918] 
2 W. W. R, 684.— CAN, 

PART III. SECT. 34, SUB-SECT. 6.— 

B. (i). 

m. Payment of rent — Tjeave of cour* 
not Jiecessary.] — ^The primary duty of 
a receiver over a leasehold is out of 
the sub -route to discharge tho head- 
rent Sc this he is bound to do without 
an order of the ct. for this purpose. — 
Balfb V, Blake (1850), 1 I. Ch, R, 
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Sect. 34. — Borrowing and securing ynoney : Sub-sect. 

0, i?. (i), A- CJa), (&), (c) (d).] 

judgment. The judgment was stayed upon temis 
which were not complied with, & the I'eceiver 
remained in possession for some time. The lessor 
applied in the debenture-holder’s’ action for an 
order that the receiver should pay the rent for the 
period during which he was in possession, either 
out of assets in liis hands or personally as a 
trespasser : — Held : the effect of the judgment 
while subsisting was to prevent the lessor from 
asserting any rights agtiinst the persons in pos- 
session, & the receiver was not liable for the rent. — 
Re Westminster Motor Garage Co., Boyers v. 
WESTMTNaTER MOTOR Garaqe Co. (1014), 84 
L. J. Ch. 753 ; 112 L. T. 393. 

5040. Right to deduct payments made in 
respect of landlord’s property tax.] — By a lease 
dated in 1907, certain premises were demised to 
a CO., & the co. thereby covenanted to pay the 
rent & taxes in respect thereof, except land tax & 
landlord’s property tax. The co. never paid any 
of the rent reserved, but made certain j^ayments 
in respect of landlord’s property tax. In 1911 a 
debentme-hol del's’ action was commenced & a 
receiver was appointed. Subsequently the lessor 
threatened to chstrain for the rent in arrear, & in 
order to avoid distress the receiver signed an under- 
taking by which he undertook to pay an occupation 
rent, ^ also to pay the “ arrears of rent ” then 
owing out of a particular fund. The receiver paid 
one year’s landlord’s property tax, subsequently 
made a pa>Tnent of occupation rent without de- 
ducting anytliing for i)roperty tax : — Held : the 
joint effect of Income Tax Act, 1842 (c. 35) 
sched. A., No. IV., r. 0, & Income Tax Act, 1853 
(c. 34), was to treat the payment by a tenant of 
landlord’s pi'oporty tax as a pro lanio X)ayment of 
rent ; therefore, the receiver was entitled to de- 
duct the payments made by the co, ik, himself in 
respect of landlord’s property tax from any future 
payments of rent to be made by liim under liis 
undertaking.— /fc Sturmey Motors, Ltd., Rat- 
tray V. Sturmey Motors, I/ro., [1913] 1 Ch. IG ; 
82 L. .1. Oh. 68 : 107 L. T. 523 ; 57 Sol. ,Jo. 44. 
Annotaiimis : — Folld. lie Hayman, C^hrihty & Lilly (No. 2), 

(Jliristy i>, Hayman, Clirlnty & Lillj' (No. 2), [1917] 1 (/h. 

545. Mentd. Ur Fifes Settlement Trustn, [1922] 2 Ch. 348, 

5041. .]■ — On taking possession of an 

insolvent co.’s premises a receiver & manager 
appointed in May, 1916, in a debenture-holders’ 
action agreed with the landlord to pay rent during 
his occupation at the rate reserved by the leases. 
Being subsequently required to pay the landlord’s 
property tax for the financial year 1915-6, anterior 
to his appointment, for which year no rent had 
been paid, the receiver paid the tax & deducted 
it from liis first payment of rent in the current 
financial year 1916-7 : — Held : the deduction 
was lawful under Income Tax Act, 1842 (c. 35), 
s. 60, sched. A., No. IV., r. 9, & Income Tax Act, 
1853 (c. 34), s. 40, & it was not precluded by the 
agreement . — Re Hayman, Christy & Lilly, 
Ltd. (No, 2), Christy v. The Co., [1917] 1 Ch. 
545 ; 86 L. J . Ch. 389 ; 116 L. T. 4671 

5042. Payment of rates.] — On Nov. 9, 1898, 
holders of debentures of a co. commenced an 
action to enforce their security, & a receiver was 
appointed. The debentures were a charge on the 
undertaking of the co. & its property present & 
future. On Hoc. 1, 1898, the co. went into liquida- 
tion. In Jan., 1899, the receiver paid poor rate & 
district rate made in Oct., 1898, & water rate, 
which was payable according to meter. He 
claimed to be recouped these payments as preferen- 
^1 payments under Preferential Payments in 

\ Act, 1888 (c. 62), Preferential Paymentgi 


in Bkpcy. Amendment Act, 1897 (c. 19) : — Held : 
the question being one between mtgor. & mtgee., 
not between successive occupiers, & the poor rate 
& district rate being due from the co. at the date 
of the commencement of the winding up, the 
liquidators must pay the whole amounts out of the 
general assets of the co. ; but the water rate was 
not due until the water was supplied, & must be 
apportioned, the liquidators paying only so much 
as was due at the date of the commencement of 
the winding up. — Re Mannbsmann Tube Co., 
Ltd., Von Siemens v. Mannesmann Tube Co., 
Ltd., [1901] 2 Ch. 93; 70 L. J Ch. 565; 84 
L. T. 579 ; 65 J. P. 377 ; 8 Mans. 300. 

C. Appointment of Receiver and Manager. 

(a) In General. 

See, generally. Receivers. 

5043. Jurisdiction of court to make interim 
order.] — In an action by debenture-holders of a 
mining co. against the co. for foreclosure the ct. 
has jurisdiction to make an interim order for the 
appointment of a manager. — Peek v. Trinsmaran 
Iron Co. (1876), 2 Ch. D. 115 ; 45 L. J. Ch. 281 ; 
24 W. R. 301. 

Annotations :■ — Folld. Campbell v. Lloyds Bank (1889), 58 
L. J. Ch. 424. Dbtd. Makina v. Ibotson, [1891] 1 Ch. 133. 

5044. Application for — Whether leave necessary 
under Courts Emergency Powers Act, 1914 (c. 78), 

s. 1 (1) b.] — The above sub-sect., wliich forbids any 
person to “ foreclose ” excej)t after api^lication to 
the ct., does not apply to the commencement of a 
foreclosure action or a debenture-holders’ action ; 
nor does the sub -sect, preclude the ct. from 
appointing a receiver & manager if no such applica- 
tion has been made. — Re Parnol Eades Irvine 
& Co., Ltd., Carpenter v. Parnol Eades 
Irvine & Co., Ltd., [1915] 1 Ch. 22 ; 84 L. J. Ch. 
129 ; 112 L. T. 151 ; 21 Mans. 395. 

Annotations: — FoUd. Behaj?g’ v. l*almer, [1914] W. N. 416. 
Apprvd. Nosh O’Neil, [1916] 1 K. B. 706. Refd. Rc A 
Company, [19151 1 Ch. 320; Hosack v. Kobins, [1917] 
1 Ch. 332 ; Reversionary Jntcrest Soc. v. IJnurn (1917), 
87 L. J. Ch. 235 : Holt v. A. E. G. Electric Co., [1918] 
1 Ch. 320. Mentd. Bray brooks v. Whaley, [1919] 1 K. B. 
435. 

{h) Wheyi Appointed. 

5045. Where all property present & future 
charged — With a view to sale as going concern.] — 

By the arts, of assocn. of a limited co., the manage- 
ment of the business & the control of the co. were 
vested in the directors. Under a power in the 
memorandum of assocn. the co. issued debentures 
purporting to charge all the co.’s property, both 
present A future, including its uncalled capital. 
Upon a motion by pltf., who was the only de- 
benture-holder, in an action by him against the 
co. to enforce his security, the managing director 
of the CO. was appointed receiver of its property 
& also manager of its business pending realisation, 
with a view to enabling the co.’s business to be 
sold as a going concern, x>ltf. undertaking to provide 
a sum for wages & current expenses & also to be 
answerable for the receipts of the receiver &. 
manager, pending his giving security, & to procure 
the realisation of the property as soon as possible. — 
M AKINS V. Ibotson (JPeroy) & Sons., [1891] 1 Ch. 
133 ; 60 L. J. Ch. 164 ; 63 L. T. 515 ; 39 W. R. 
73 ; 2 Meg. 371. 

Annotuticm : — FoUd. Edwards v. Standard Rolling Stock 
Syndicate, [1893] 1 Ch. 674. 

5046. Where business included in security — By 
implication.] — County of Gloucester Bank v. 
Rudry Merthyr Steam & House Coal Colliery 
Co., No. 4625, ante. 

5047. Where goodwill Sc business included in 
security J — Re Leas Hotel Co., Salter v. 
Hotel Co., No. 4648, ante. 
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5048. Where security in Jeopardy — ^Though 
principal not due — & interest not in arrear.] — A 

CO. issued debentures, by which they charged 
their undertaking, & all their property, present & 
future, such charge to be a “ floating security.” 
In an action by the debenture -holders to enforce 
theii* security, which was in danger of being 
impaired by the acts of judgment creditors, the 
ct. appointed a receiver of the j)roperty coni- 
prised in the debentures, & a manager of the co.’s 
business, though no principal had yet become 
due, <fe there was no interest in arrear. — Edwards 

V, Standard Rolling Stock Syndicate, [1893] 
1 Ch. 574 ; 02 L. J. Oh. 005 ; 08 L. T. 033 ; 41 

W. R. 343 ; 37 Sol. Jo. 132 ; 3 R. 220. 

Amwtationa : — Consd. Taunton v. Warwicksliire Sheriff, 

[1895] 1 Ch. 734. PoUd. Re Victoria Steamboats. Smith 

V Wilkinson, [1897] 1 Ch. 158 ; Re London Pressed Hinge 

Co., Campbell v, London Pressed Hinge Co., [1905] 

1 Ch. 676. Refd. Re Mersey Ry., Gibbs v. Mersey Hy. 

(1895), 11 T. L. R. 390 ; Wallace v. Everslied, [1899] 1 

Ch. 891. 

5049. Company consenting.] 

Re London Pressed Hinge Co., Ltd., Campbell 
V. London Pressed Hinge Co., Ltd., No. 4703, 
ante. 

5050. Interest in arrear — Several 

actions pending against company.] — Re New 

PUBLISH! NO Co., liTD., BrIGSTOCK V. NeW PUBLISH- 
ING Co., Ltd. (1807), 41 Sol. Jo. 839. 

5051. Company practically insolvent 

— Winding-up petition pending.] — In an action hy 
dcbenture-liolders of a limited co. to enforce their 
security, the ct. has jurisdiction to appoint, not 
only a receiver of the co.’s property but also a 
manager of its undertaking & biisiness where the 
security is in jeopardy, as, for instance, where the 
CO. is practically insolvent & there is pending a 
winding-up petition, notwithstanding that the 
security has not yet “ crystallised ” by the de- 
benture-debt having become actually due ; but 
as the appointment of a manager is made only 
with a view to the probable necessity of realisation 
it should extend for a limit/Od period only. — 
Re Victoiha Steamboats, Ltd., Smith v, 
Wilkinson, [1897] 1 Ch. 158 ; 66 L. J. Ch. 21 ; 
75 L. T. 374 ; 45 W. R. 134. 

Annotaiiuns :• — Distd. Re New York Taxicab Co., Sequin v. 

Now York Taxicab Co., [1913] 1 Ch. 1. FoUd. Re Brauustcin 

& Maijorlaine (1914), 112 L, T. 25. 

5052. Where security not in Jeopardy — Principal 
due — But interest not in arrear.] — The ct. has 

jurisdiction to appoint a receiver & manager of 
the undertaking <fe assets of a co. on the application 
of the holder of a debenture issued by the co., 
secured by a floating charge, if the principal money 
thereby secured has become due before th6' time 
when the application is made, although at the date 
of the issue of the writ no default had been made 
in payment of interest, the money was not payable, 
<fc the security was not in jeopardy. 

The holder of a debenture secured by a floating 
charge on the assets of the co. issued a writ in an 
action claiming an account, execution of the trusts 
of the debenture trust deed, realisation of the 
security, & the ai)pointment of a receiver & 
manager. At the date of the issue of the writ 
the principal money secured was not due & no 
default had been made in payment of interest. 
Pltf. moved for the appointment of a receiver & 
manager, but the motion was refused on the 
ground that the money was not due, no default 
had been made, & the security was not in jeopardy. 
After the money became due pltf. served another 
notice of motion for the appointment of a receiver 
& manager. This was opposed on the ground 
that pltf. had no cause of action when he issued 
his writ & that the action could not be maintained : 


— Held : pltf. as the holder of a floating security 
had a right to issue his writ before the money 
became payable & the ct. had jurisdiction, inas- 
much as the money was now payable, to appoint 
a receiver & manager. — Re Carsualton Park 
Estate, Ltd., Graham v. Carshalton Park 
Estate, Ltd., Turnell v. Carshalton Park 
Estate, Ltd., [1908] 2 Ch. 62 ; 77 L. J. Ch. 550 ; 
99 L. T. 12 ; 24 T. L. R. 547 15 Mans. 228. 

6053. On application by mortgagee in posses- 
sion.] — County op Gloucester Bank ik Rudry 
Merthyr Steam & House Coal Colliery Co., 
No. 4625, ante, 

6064. With a view to preservation of business. — 
To avoid disturbance of trade as whole.] — Re 

Becker & Co., National Provincial & Union 
Bank op England, Ltd. v. Becker & Co. (1923), 
58 L. Jo. 540. 

(c) Who may be Appointed, 

5055. Plaintiff or his nominee— Mortgagee.] — 

After resolutions for the voluntary winding up 
of a colliery co. had been duly passed & registered 
& a liquidator had been appointed, an action was 
commenced against the co. by their mtgees. to 
enforce their mtge. security. The mtgees. then 
applied for the appointment of a receiver & 
manager, & the ct., on evidence showing that the 
liquidator had no funds to carry on the colliery, 
& that unless it were carried on the property would 
be ruined, appointed the mtgees. receivers & 
managers without sticurity & without salary. — 
Boyle v, Biottws Llantwit Colliery Co. (1876), 
2 Ch. D. 726 ; 45 L. J. Ch. 748 ; 34 L. T. 844. 
Annotation : — Refd. Re Pound & Hutchins (1889), 42 Ch. D. 

402. 

5056. Managing director.]— Makins v, 

Ibotson (Percy) & Sons, No. 5045, ante, 

5057. Director.] — This was an action by a 

debenture-holder, on behalf of himself & all 
other the debenture -h 01681*8 of the co. claiming 
an account, foreclosure, or sale, &- the appointment 
of a receiver & manager. Pltf., who was a director 
of the co., now moved that he might be appointed 
receiver of the property comprised in, & subject 
to, the debentures, & manager of the business of 
the CO. The co. liad been served, but did not 
appear. The ct. made the order subject to an 
affidavit being produced to the registrar that all 
the other debenture-holders consented to the 
appointment of pltf. as receiver & manager. 
Budgett V. Improved Patent Forcejd Draught 
Furnace Syndicate, Ltd., [1901] W. N. 23. 

5058. .] — Stubber V. Daniel & Co., Ltd. 

(1892), 36 Sol. Jo. 744. 

5059. Liquidator — Though receiver & manager 
already appointed — If more convenient.]— There 
is nothing whatever against W. [the liquidator]. 
It is purely a question of convenience. The 
county ct. judge having appointed the liquidator 
in the winding up, it is more convenient that ho 
should also act as receiver & manager. Having 
regard to the circumstances of the case & to the 
small amount duo to the debenture-holders, there 
will be an order in terms of the notice of motion 
(Byrne, J.).— Savory v. Victory Cycle Manu- 
facturing Syndicate, Ltd. (1897), 41 Sol. Jo. 
765. 

{d) Effect of Appointment, 

6060. As regards servants of company — Opera- 
tion as discharge.] — The appointment of a manager 
& receiver of a co. by the ct. at the suit of de- 
benture-holders, has the effect of ffischargmg the 
officers & servants of such co. so as to entitle t^in 
to bring an action against the cck for '^ongful 
dismissal. — Reid v* Explosives Co« (1oo7)j 19 
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Sect. 34 . — Borrowing and securing moneu : Suh-secL 
6, a id), (e) , if) d: (g),] 

Q. B. D. 264 ; 56 L. J. Q. B. 388 ; 57 L. T. 439 ; 
35 W. K. 509 ; 3 T. L. li. 688, C. A. 

JnnoiaiionB : — Befd. De Qrolle v. Bull & Ward (1894), 10 
T. Ij. R. 198 ; Midland Counties Disti'iot Bank v. Attwood, 

1 1905] 1 Ch. 357 ; Measiiros v. Measures, fl910] 2 Ch. 248 ; 
Whinney v. Moss fcJ.S. Co.. [1910] 2 K. li. 813 ; Parsons 
V. Sovereign Bank of Canada, 11913] A. C. 100; Jie 
Vulcaan Coal Co., Harrison v. Harbottle, [1922] 2 Ch. 00. 
Mentd. Turner v. Goldsmith (1891), 60 L. J. Q. 13. 247 ; 
Robinson Printing Co. v. Chic, [1905] 2 Ch. 123. 

5061. Power of receiver & manager to annul 

contract of service.] — Re Markiage, Neave <& Co., 
North of England Trustee, Bebenture & 
Assets Oorpn. v. Marriage, Neave & Co., No. 
6062, post. 

5062. Whether made servants of receiver 

& manager.] — (1) In an action by debenture- 
holders against a co. to enforce their security, the 
appointment of receivers & managers of the co.’s 
property, by an order which does not direct the 
co. to give up possession, does not cause a change 
of occupation of tlie <^o.’s property within Poor 
Kate Assessment Collection Act, 1869 (c. 41) 
s. 16; & the co.’s goods cliattels can therefore 
be distrained on for rates, notwithstanding any 
equitable charge of the debenture-holders. 

(2) A receiver &- manager of a eo. cannot annul 
the contracts of the co. ; & the servants of the co. 
do not ipso facto become his servants on his 
appoiniment. — Re Marriage, Nb:ave & Co., 
North of England Trustf:e, Debenture A 
A.SSETS CvORPN. V. Marriage, Neave <to Co., 
11896] 2 Ch. 663 ; 65 L. J. Ch, 839 ; 75 L. T. 1(>9 ; 
60 J. P. 805 ; 45 W. Ji. 42 ; 12 T. L. R. 003 ; 40 
Sol. Jo. 701, C. A. 

Annotations : — As to (1) Apld. Re CroHbie, Johnson & Hughes 
r. Crosbio (1909), 74 J. 1*. 25. Consd. National Provincial 
Bank v. United Electric Thcatitis (1915), 85 L. J. Cii. 
lOfi. As to (2) Consd. Whinney v. Moss 8.8. Co., [1910] 
2 K. B. 813. 

5063. Whether operates as change of occupa- 
tion — Poor Rate Assessment & Collections Act, 
1869 (c. 41), s. 16.] — Re Marriage, Neave & Co., 
North of England Trustee, Debenture & 
Assets Corpn. v. Marriage, Neave & Co., No. 
6062, ante, 

5064. Or Public Health Act, 1875 

(c. 55), s. 211 (3).] — National Provincial Bank 
OF England, Ltd. v. United Electric Thp:atiies, 
Ltd., No. 4697, ante. 

Compare No. 6026, ante. 

(e) Position. 

5065. Officer of the court.] — (1) Ileceivers & 
managers, appointed by the ct. at the instance of 
the debenture-holders t)f a limited co., to receive 
& manage the assets & business of the co., are 
officers of the ct., (2) are not, by virtue of their 
appointment, the agents of the co. to make con- 
tracts on the co.’s behalf. 

Semhle : they are not the agents of the de- 
benture-holders, 

(3) They may be personally liable on their 
contracts made as receivers & managers. (4) If 
they pu^ort to contract on the co.’s behalf, they 
may be liable for breach of warranty of authority. — 
De Grelle & Co. v. Bull & Ward (1894), 10 
T. L. B. 198 ; 1 Mans. 118 ; 10 R. 97. 

5066. .] — The receiver & manager of a 

co. appointed by the ct. in a debenture-holder’s 
action is an officer of the ct. put in to discharge 
ceilain duties, & is not the agent either of the 
debenture-holders or of the co., which still remains 
in existence. — Parsons v. Sovereign Bank op 
Canada, [1913] A. C. 160; 82 L. J. P. O. 60; 
107 L. T. 572 ; 29 T. L. K. 38 ; 20 Mans. 94, P. C, 


5067. As agent— Of company.] — De Grelle 
C o. V. Bull & Ward, No. 6065, ante. 

5068. Of debenture-holders.] — De Grelliii 

& Co. IK Bull & Ward, No. 5065, ante. 

5069. .] — Parsons v. Sovereign 
Bank of Canada, No. 5066, ante. 

5070. Of court.] — (1) Whore advances for 

tlio preservation of a limited co.’s assets are made 
to a 1 ‘eceiver & manager by a party to a debenture- 
holders’ action under an order of ct. which directs 
that the sum advanced shall be a first charge 
on the assets in priority to the debenture-holders, 
the receiver & manager is nevertheless entitled 
to take his costs & expenses properly incurred 
out of the assets in priority to the sums advanced, 
if it appears that the true bargain was that the 
assets should be realised by the receiver & manager 
for the benefit of all concerned. 

Qu. : whether the same rule applies where the per- 
son making the advance is a stranger t/O the action. 

An order was made in a d<ibenture-holders’ 
action against a mining co. appointing a i*eceiver 
ik> manager. Successive orders w(tc tlum made 
on the application of pltfs. giving the i-eceiver 
A- manager liberty to borrow on the security 
of first choiges to bo created by him, certain 
sums of money for tlie purpose of preserving thci 
co.’s property A cai'rying on the business. The 
receiver tSi manager borrowi^l the money from 
pltfs. themselves on the security of deeds executed 
by him & creating fust cliarges in their favoui* 
on the property of tlu^ tu). comprised in the d(*- 
bentures. By (^ach of those chai“ges th<^ receiver 
A manager exju'essly stipulated that he should 
not be i)ersonalJy liable t o repay the sums advanceui 
out of Ills own moneys ; but he made no express 
reservation of liis right to be indemnified out of 
the assets in respeutt of his costs A expenses 
properly incuired. lie then continued to carry 
on the co.’s business, but it proved a failure, & he 
eventually realised the assets, but the proceeds 
were insufficient to satisfy botli his costs A expenses, 
including liis remuneration allowed by the ct., 
& also pltfs.’ charges : — Held : inasmuch as, 
in the circumstances, tlie receiver <fc manager 
had. acted in the preservation A realisation of 
the assets for the benefit of every one concerned, 
he was entitled to indemnity out of tlie assets in 
priority to pltfs. & all other persons for whose 
benefit he had so acted. 

(2) A receiver manager, although appointed 
by the ct. & for the benefit of tlie debenture- 
holders, is not the agent to contract, either of the 
ct. or of anybody else, but is a principal. — Re 
Gi^sdir Oopppjr Mines, Ltd., English Electro- 
Metallui^gical Co., Ltd. v. Glasdir Copper 
Mines, Ltd., [1906] 1 Ch. 365 ; 75 L. J. Ch. 109 ; 
94 L. T. 8 ; 22 T. L. R. 100 ; 13 Mans. 41, 0. A. 
AJinotaiions : — As to (1) Consd. Re Boynton, Hollmau v. 

Boynton, [1910] 1 Ch. 619. Refd. -Kf? British Power 

Traction & Lighting Co., Halifax Joint- Stock Banking 

Co. V. British J*ower Traction & Lighting Co., [1906] 1 

Ch. 497 ; Re Hawkins, Brieba v. Hawkins (1916), 31 

T. L. 11. 247 ; He Kastnor, Auto-Piano Co. v. Kastner, 

11917] 1 Ch. 390. 

( / ) Power to Borrow. 

5071. Power to borrow — When authorised by 
court — When necessary for preservation of busi- 
ness.] — Masson v. Ottoman Paper Manufactur- 
ing Co., Ltd. (1892), 36 Sol. Jo. 801. 

5072. Proposed expenditure beneficial 

to company.] — In a debenture-holder’s action, in 
which, with a view to the sale of a theatrical co.’s 
business as a going concern, a receiver & manager 
had been appointed, the ct. refused to direct the 
receiver manager to borrow money as a first 
charge upon the co.’s assets in priority to the 
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debentures for the purpose of carrying on a 
pantomime which was being performed in the 
co.’s theatre, being of opinion that the proposed 
expenditure was not likely to bo beneficial to any 
one concerned, &> was not justifiable on the footing 
of salvage. — Securities & Properties Corpn., 
T/fD. V. Brighton Alhambra, J^td. (181)8), (52 
J.. .(. (Ui. 5(50 ; OS L. T. 210 ; 8 R. 802. 

5073. _ -.J— The ct. will not 

sanction a bon*owing by the receiver & manager 
of a CO. by means of a rntge. or charge on the 
undertaking & assets of the co. to be put in front 
of the debenture-holders’ security for the purpose 
of completing a contract where there is no evidence 
that any direct or indirect profit will enure to the 
co. by the completion of such contract. Re 
Thames Ironworks, Shipbuilding & Engineer- 
ing Co., Ltd., Farrer v, Thames Ironworks, 
Shipbuilding & Engineering Co., Ltd. (1912), 
10(5 L. T. 674 ; 28 T. L. li. 273 ; 56 Sol. Jo. 413. 

5074. Limit of borrowing imposed — 

Advance subsequently repaid —Borrowing power 
not exhausted.] — When a receiver <fe manager in a 
debenture-holder’s action is authorised to borrow 
to a fixed amount, e.g. £700, & borrows a part, 
e.g. £500, from a bank which he afterwards repays, 
such repayment does not exhaust pro ianto the 
borrowing power, i.e, reduce it to £200. — Milward 
V. Avill & Smart, Ltd. (1897), 4 Mans. 403. 

5075. Limit exceeded without leave 

of court — Personal liability of receiver & manager.] 
- Orders were made in a debenture-holdei‘s’ action 
appointing a leceiver & manager, & authorising 
him to borrow £3,000 for the general purposes of 
the business, the sum to be a first charge on the 
assets, ’.rhe co. was ordered to be wound up. 
The manager carried on the business & incurred 
debts beyond the £8,000, but made no further 
application for leave to I'aise money. He i\‘(lred 
from his ofiice, A pltfs. in the action ai3plied for a 
declarat ion that he was not entitled to any indemnity 
in respect of liabilities incurred beyond the £8,000, 
or that if he was so entitled, he had by his conduct 
forfeited his rights : — Held : (1 ) the order authoris- 
ing liim to borrow for the general i)urposes of the 
business liad not deprived the manager of his light 
to be indemnified out of the assets ; (2) if without 
any application to the ct.. he had incurred further 
liabilities, he would only be entitled to be 
indemnified in resj^ect of them so far as he could 
show that having j’egard to all the circumstances 
lie was justified in incurring them without leave ; 
(3) tills must be separately determined in each 
particular case ; & (4) it would not bo enough 

for him to show that the further liabilities had 
been incurred bond fide & in the ordinary course 
of business. — Re British Power Traction 
Lighting Co., Ltd., Hajjfax Joint Stock 
Banking Co., Ltd. v, British Power Tjiaction 
& Lighting Co., Ltd., il906] 1 Ch, 497 ; 75 

L. J. Ch. 248 ; 94 L. T. 479 ; 54 W. R. 387 ; 22 
T. L. R. 268; 50 Sol. Jo. 257; 13 Mans. 74; 
subsequent proceedings^ [1907] 1 Ch. 528 ; sub- 
sequent proceedings, [1910] 2 Ch. 470. 

Annotation : — Aa to (1) Refd. He llawkiiiH, Brioba v. Hawkins 

(1916), 31 T. L. R. 247. 

5076. — — -.] — The matter {see 

No. 6075, ante) then went back to chambei*s on 
inquiries which had been directed by a previous 
order, & questions now came before the ct. whether 
the receiver was entitled to be indemnified (a) 
in respect of bodies supplied for motor-cars which 
had been ordered by customei’s either before 
or after his appointment ; (6) bodies supplied 

to him for cars which had been prepared for a 
motor show ; (c) rent of business premises ; & 

£1,500 overdrawn with the bank: — Held; 


(1) inasmuch as the receiver had reasonable 
ground for believing that he would be able to 
discharge the liabilities out of the purchase- 
money of the cars, &. it would not have boon 
practicable to apply to the (d., he ought to be 
indemnified in respect of (a) A (c) ; (2) the motor 
bodies supplied for the show w<u*e ordered as a 
speculation, so there should be no indemnity in 
respect of (6) ; (3) although the £1,500 overdraft 
had all been spent on payments which were 
necessarily made to keep the business going, 
there was no reason why the receiver should not 
have applied to the ct. for leave to make these 
payments, & he was therefore not entitled to an 
indemnity in respect of (d ). — Re British Power 
Traction & Lighting Co., Ltd., Halifax Joint 
Stock Banking Co., Ltd. v, British Power 
Traction & Iaeghting Co., Ltd., [1907] 1 Ch. 
.528 ; 76 L. J. Ch. 423 ; 97 L. T. 198 ; 14 Mans. 
349 ; subsequent proceedings, [1910] 2 Ch. 470, 

5077. Limit exceeded to knowledge of 

creditor.] — In a debenture-holders’ action against 
a CO. a receiver manager was appointed, <Sc he 
was empowered by an order made in the action 
to borrow not more than £300 to carry on the 
business. He gave an order for goods on the 
understanding that he was not to be personally 
liable. In giving this order lie was contracting 
in excess of the sum of £300. During the pro- 
ceedings in the action a summons was taken out 
by the credit^)!* for an order tliat the receiver 
manager should pay him out of the assets or out 
of his own moneys. JJie creditor knew that it 
was doubtful whether his ik> similar debts could 
be paid in full out of the assets : — Held : the 
creditor was not entitled to an order for payment 
on the summons . — Rc Hawkins (Ernest) & Co., 
Ltd., Brieba v, Hawkins (Ernest) & Co., Ltd. 
(1915), 31 T. L. R. 247. 

Power to repudiate contracts.] — See Nos. 5088, 
5089, post, 

5078. Duty to preserve assets & goodwill.] — Re 

Newdigatk Colliery, Ltd., Newdegate v, 
Newdigate Colliery, Ltd., No. 5088, post. 

{g) Right of Indemnity. 

5079. Advances made by party to action — 
Priority of costs & expenses of receiver & manager.] 

— A joint-stock co. for building operations, which 
had some uncompleted contracts, got into 
difficulties. An action against the co. was brought 
by a debenture-holder, a petition for winding 
up was presented by an unsecured creditor. By a 
consent-order in the windmg-up petition it was 
ordered that £5,000 should be raised by pltf. in 
the action 6c the unsecured creditors in order to 
complete the contracts, which sum was to be a 
first charge on the assets of the co. in priority 
to all the debentures, that all the unsecured 
creditors should have second debentures given 
them, that two receivers 6c managers should be 
appointed, one of whom was nominated by the 
unsecured creditors, to carry on the business, but 
the CO. was to incur no fresh debts or liabilities. 
£4,250 was accordingly raised ; but the receivers 
6c managers in completing the contracts incurred 
considerable fui'ther expenses, for which they 
claimed to be indemnified : — Held : the receivers 
6c managers were entitled to be indemnilied out 
of the assets of the co. in priority to the persons 
who advanced the £4,250, as well as to the holders 
of debentures. — Strapp ik Bull, Sons 6c Co., 
Shaw v. London School Board, [1895] 2 Ch. 1 ; 
04 L. J. Ch. 658 ; 72 L. T. 514 ; 43 W. R. 641 ; 
2 Mans. 441 ; 12 R. 387, C. A. 

Annoiaiimia : — ^Consd. He British Power Traction & Lighting 

Uo., Halifax Joint Block Banking Co, v, British Power 
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Traction & Lighting Co., [1906] 1 Ch. 497. Expld. Be 

Glasdir Copper Mines, English Electro -Metallurgical Co. 

V. Glasdir ^pper Mines, [1906] 1 Ch. 365. Befd. Lathom 

V. Greenwich Ferry Co. (1895), 72 L. T. 790; He Boynton, 

Hoffman v. Boynton, [1910] 1 Ch. 519 ; He Hawkins, 

Brieba v. Hawkins (1915), 31 T. L. K. 247 ; He Kastner, 

Auto-Piano Co. v. Kastner, [1917] 1 Ch. 390. 

5080. .] — Re Glasdir Copper Mines, 

Ltd., English Electro-Metallurgical (]o.,Ltd. 
V. Glasdir Copper Mines, Ltd., No. .5070, ante. 

5081. Priority of costs of realisation.] — A 

ferry co., which was in occupation of works in 
the bed of the Thames, under a licence from the 
conservators, which reserved an annual payment, 
were unable to meet their liabilities. An action 
was commenced agidnst it by the debenture- 
holders to enforce their security, which comprised 
all the assets of the co., & a receiver & manager 
was appointed. The receiver, who continued to 
maintain & use the works with a view to the 
realisation of the assets, under an order of the ct. 
giving him leave to rai.se money to carry on the 
co.’s business, borrow’ed £1,000 from a corpn., 
who were debenture-holders of the co., giving 
them therefor a charge on the assets in priority 
1-0 the existing debentures, (-ertain other de- 
benture-holders also adv^anced £100 to the receiver 
for the same purpose. Under an order of the ct. 
the receiver sold the assets & paid the proceeds 
into ct. Claims being made by summons against 
the fund : — Held : (1) the co., having continued 
in benclicial occupation, the conservators, although 
only licensors, & having no power of distress, 
were entitled in priority to the sums due under 
their licence as costs of realisation ; (2) the 

receiver was next entitled to his costs of realisation, 
but such costs only included costs of actual sale, 
& not the costs of preserving the propeHy ; (3) 
the corpn., although debenture-holders, having 
advanced their £1,000 under an entirely separate 
contract, were entitled next in priority to the 
existing debentures ; (4) those who advanced the 
£190, having done so in their character of de- 
benture-holders, could only come in with the other 
debenture-holders after payment of the expenses 
of the litigation. — IjAthom v. Greenwich Ferry 
Co. (1895), 72 L. T. 790 ; 2 Mans. 408 ; 13 E. 503. 

5082. Priority of costs of realisation.] — (1) 
Where a receiver & manager appointed by the ct. 
properly incurs debts in carrying on the business, 
the ct. will see that such debts are satisfied either 
by the receiver, or if the receiver becomes bkpt. 
or there is any other reason wliich makes it 
advisable, by payment direct to the creditors 
of the business out of the funds in ct. available 
for that purpose. 

(2) In a debenture-holders’ action a receiver 
& manager was appointed. In carrying on the 
business of the co. he incurred considerable debts 
without the leave of the ct. or the consent of the 
debenture-holders &; subsequently became bkpt. 
The funds in ct. were the only assets of the co., 
& were insufficient to discharge pltfs.’ costs of 
realisation &; the receiver’s costs of carrying on 
the business. The trustee in bkpey. of the 
receiver claimed that the funds in ct. less the costs 
of realisation ought to be paid out to him for 
distribution amongst the receivership creditors, 
whilst pltfs. contended that the receiver, having 
acted impropeily, was not entitled to be indemnified 
out of the assets & that the funds less costs of 
realisation ought to be paid to the debenture- 
holders : — Held : the funds in ct. must be applied 
first in payment of the costs of realisation ; & 
then in payment of the receiver’s costs. — Re 
Ix)NDON United Breweries, Ltd., Smith v. 


London United Breweries, Ltd., [1907] 2 Ch. 
511 ; 76 L. J. Oh. 612 ; 97 L. T. 541 ; 14 Mans. 250. 

Compare No. 6170, post. 

5083. Balance due on receivership accounts — 
How far trade creditors entitled to benefit of 
indemnity.] — A receiver & manager in a de- 
benture-holders’ action gave the usual security by 
a bond with sureties. He properly incurred, & 
was entitled to be indemnified by the estate 
against, trade liabilities to the extent of £900 
for goods supplied to him on credit, of which the 
estate had the benefit, & his cash account was 
deficient by £400, which he was unable to pay : — 
Held : the trade creditors could only claim against 
the estate to the net amount of the receiver’s 
indemnity, i.e. £500, & they & not the sureties 
must bear the loss of the £400. — Re BRITISH 
Power Traction &. Lighting Co., Ltd., Halifax 
Joint Stock Banking Co., Ltd. v. British Power 
Traction & Lighting Co., Ltd., [1910] 2 Ch. 470 ; 
79 L. J. Ch. 066 ; 103 L. T. 451 ; 54 Sol. Jo. 749. 

5084. Extent of indemnity^ — Whether receiver 
& manager entitled to retain assets against possible 
future claims.] — The receiver appointed by de- 
benture-holders, wlio was also liquidator of a 
colliery co. & had become possessed of the pro- 
ceeds of sale of f-he colliery plant for which he was 
accountable to the debenture-holders, claimed the 
right to retain the moneys as an indemnity fund 
against any future claims which might be made 
against him for damages to the surface arising 
out of his working of the coal : — Held : he had 
no such lien at law, & no equitable lien either upon 
X^rinciple or authority. — D yson v . Peat, [1917] 
1 Ch. 99 ; 86 L. J. Ch. 204 ; 115 L. T. 700 ; 61 
Sol. Jo. 131 ; [1917] H. B. K. 97. 

(h) Liabilities. 

5085. Liability on contract — Contract entered 
into by company — For hire of chattels — Possession 
taken by manager.] — Hay v . Swedish & Nor- 
wegian liY. Co., Ltd. (1892), 8 T. L. li. 775 ; 36 
Sol, Jo, 712. 

Anrujiation : — Refd. Re Abbott, Abbott r. Abbott (1913), 

30 T. L. R. 13. 

5086. Contract adopted.] — Re 

Byland’s Glass Co,, York, etc., Bank v. 
Hyland’s Glass Co. (1904), 49 Sol. Jo. 67. 

5087. Subsequent repudiation — 

Right of set-off.] — A limited co. entered into a 
contract with defts. to supjily them with pit props 
to be delivered during the twelve months ending 
June 30, 1905. The co. became in arrears with 
the deliveries, & it was agreed that the time should 
be extended to June 30, 1906. In Nov. 1905, 
pltf. was appointed by the ct. receiver &. manager 
of the co. on behalf of the debenture-holders, & 
notice thereof was given to defts. Pltf. delivered 
a quantity of props at various times in pursuance 
of the contract, &; then gave defts. notice that he 
could not undertake to carry out their contract 
with the CO. In an action by pltf. to recover the 
price of the props supplied by him ; — Held : 
as pltf. delivered the props under tlie contract 
between the co. & defts., &; not under a new con- 
tract with him, he did so as assignee of the co., 
& he could only recover subject to the right of 
defts. to set off any claim which they might have 
arising out of the same matter; &; defts. were, 
therefore, entitled to set off as against pltf.’s 
claim, the difference between the contract price 
& the market price of the props not delivered. — 
Forster v. Nixon’s Navigation Co., Ltd. (1906), 
23 T. L. K. 138. 

5088. Whether manager bound — 

Power to repudiate.] — It is the duty of the re- 
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ceiver & manager of the property & undertaking 
of a CO. to preserve the goodwill as well as the 
assets of the business, & it would be inconsistent 
with that duty for him to disregard contracts 
entered into by the co. before his appointment. 

Where therefore a receiver & manager of the 
undertaking & property of a colliery co. had been 
appointed in a debenture-holders* action against 
the co., the ct. declined to authorise him to re- 
pudiate the co.’s forward contracts for the supply 
of coal, notwithstanding that, since those contracts 
were made, the price of coal had risen, & if the 
contracts were disregarded, a much larger sum 
would be obtained for the coal. — Re Newdigate 
O on^iEBY, X^TD., Newdegate V , Newdigate 
Colliery, Ltd., [1912] 1 Ch. 468 ; 81 L. J. Ch. 
235 ; 106 L. T. 133 ; 28 T. L. K. 207 ; 19 Mans. 
166, C. A. 

Annotaiiona : — Distd. Re Great Cohar, Boowon v. Groat 

Cobar, [1915] 1 (Jli, 682. Refd. Re Thamo« Ironworks, 

Shipl)iiiJdln|? & Enjflnoering Co., Farnir v. Thames Iron- 
works, Shipbuilding & Engineering C^o. (1912), 1 96 h. T. 674. 

5089. .] — A contract by 

a CO. to employ another co. as its sole agent for 
the sale of the products of its business does not 
bind a receiver & manager of the business ap- 
pointed in a debcnture-hol del's’ action on behalf 
of the debenture-holders, & he wall be allowed to 
disregard it, as his doing so will not affect the value 
of the goodwill of the business . — Rc Great Cobar, 
I.TD., Beeson v. Great Cobar, Ltd., [1915] 1 
Ch. 682 ; 84 L. J. Ch. 468 ; 113L. T. 226 ; [1915] 
H. B. R. 79. 


Effect of repudiation, after assignment of 
rights under contract, see CiioSES IN Action, 
Vol. VJIl., p. 494, No. 606. 

5000. Personal liability.] — 1 )e G belle & 

Co. V, Bctll & Ward, No. 5005, an/e. 

5091. Contract entered into as 

receiver & manager.] — A person who is appointed 
hy the ct. receiver &: manager to carry on a busi- 
ness is prhnd facie personally liable on contracts 
enter(»d into by him as receiver & managtir, & 
must look to the assets for an indemnity. 

Therefore, where, in an action in the Ch. Div. 
by debentiire-liolders of a co., the ct. appointed 
*^lefts. I’eceivers managers to carry on the 
business of tJie co., & defts. ordered goods of pltfs., 
for the purposes of the business, the order being 
expressed to be for the co., & defts. signing it as 
receivers & managers: — Held: defts. were per- 
sonally liable for the price of the goods so ordered. 
— Burt, Boulton A Hayward v. Bull, [1895] 

1 Q. B. 276 ; 64 L. J. Q. B. 232 ; 71 I.. T. 810 ; 
43 W. R. 180 ; 11 T. L. R. 90 ; 39 Sol. Jo. 95 ; 

2 Mans. 94 ; 14 R. 65, C. A. 

AnnpiaVimis : — Consd. Re Glasdir Copper IVIlnea, English 

Electro -Metal hirgical Co. v. Glasdir Copper Mines, [1906] 

1 Ch. 365. Reid. Rc Flowers, fl897] 1 O. B. 14 ; Justice 

r. James (1899), 15 T. L. R. 181 ; Re British Power Trao- 
lighting Co., Halifax Joint ytock Banking Co. v. 
Power Traction & Lighting Co., [1906] 1 Ch. 

497 ; lorster v. Nixon’s Navigation Co. (1906), 23 T. L. R. 

138; Plumpton v. Burkinshaw, fl908] 2 K. B. 572 ; 

NiohollB V. Knapman (1909), 101 L. T. 746 ; Boehm v. 

Goodall, fl911] 1 Ch. 155 ; Mos.s S.S. Co. v. IVhlnney, 

Hawkins, Brleba v. Hawkins (1915), 

31 T. L. R. 247. Mentd. The Achilles, 11919) P. 340. 

5092. Contract on behalf of company — 

Warranty of authority .]-~De Orelle & Co. v. 
Bull & Ward, No. 5065, ante. 

5093. Bill of exchange accepted.] — 

Re Ryland’s Glass Co., York, etc., Bank v, 
Ryland’s Glass Co. (1904), 49 Sol. Jo. 67. 

5094. Liability for rates — Property subject to 
debentures sold.] — A receiver & manager, ap- 
pointed in a debenture-holders’ action, of all the 
property comprised in the debentures of a co., 
sold the property under an order of th*i ct. The 
overseers of a parish, in which the property was 


situate, applied for an order tliat, in default of 
recovery by distress of the amount of a rate, the 
receiver might be ordered to pay th m the amount 
out of any money in Ixis hands ; — Held : the over- 
seers were not entitled to the order asked for. — 
Re British Fullers’ Earth Co., Ltd., Gibbs 
V. British Fullers’ Earth Co., I/fd. (1901), 17 
T. L. R. 232. 

{%) Rsmuneraiion . 

5095. Priority — Over money borrowed as first 
charge on assets.] — In an action by a debenture- 
holder on behalf of himself Sc all the other deben- 
ture-holders of a CO. to realise his security, the 
usual judgment in a debenture-holders’ action was 
pronounced & a receiver & manager was appointed. 
On the same day an order was made on the appli- 
cation of pltf. in the action authOTising the re- 
ceiver to borrow £500, to be secured by a first 
charge on the assets of the co. in priority to the 
debenture-holders. The receiver borrowed the 
money from a bank, & the deed containing the 
charge did not in express terms exempt the receiver 
from personal liability to repay the loan. The 
receiver realised the whole of the assets comprised 
in the debentures, there was in ct. a fund 
insufficient to satisfy all the claims upon it. The 
bank claiuKjd that, subject to the costs of realisa- 
tion in the strict sense, tJicy were entitled to be 
first paid out of the fund their charge, on the 
ground that the receiver, having borrowed the 
money from them, was their debtor, Sc that they 
wore entitled to be subrogated to him in respect 
of his indemnity against the fund ; — Held : (1) the 
proper inference to be drawn fiom the transaction 
was that the receiver did not intend to pledge liis 
credit Sc the bank did not rely upon it, Sc therefore 
there was no right of indemnity to which the 
principle of subrogation could apply ; (2) the 

fund -must be applied, first, in payment of the 
pltf.’s costs of tlie action as between solr. Sc client ; 
then in x)ayment of the receiver’s remuneration ; 
&, lastly, in repayment of the loan to the bank, 
so far as the balance of the fund would extend. — - 
Re Boynton (A.), Ltd., Hoffman v. Boynton 
(A.), Ltd., [1910] 1 Ch. 519 ; 79 L. J. Ch. 247 ; 
102 L. T. 273 ; 26 T. L. R. 29 f ; 54 Sol. Jo. 308 ; 
17 Mans. 36. 

5096. Appointment for fixed period — Manager 
continuing to act after fixed date — No remuneration 
allowed after fixed date.] — A person appointed in a 
debenture-holder’s action to be receiver Sc manager 
of the co.’s business with a direction that he should 
not act as manager beyond a fixed date, continued 
without obtaining an extension of time to act as 
manager after that date with a view to selling tlie 
business. The negotiations having failed, the ct. 
made an order that the co.’s business should be 
closed down fortliwith : — Held : on the passing 
of the accounts of the receiver Sc manager, he 
should be allowed no remuneration for acting as 
manager after the fixed date, Sc all items of ex- 
penditure by way of management incurred by him 
after the date of the order closing down the busi- 
ness ought also to be disallowed. — Rc Wood 
Green Sc Hornsey Steam Laundry, Trenchard 
V. Wood Green Sc Hornsey Steam IjAundry, 
[1918] 1 Ch. 423; 87 J., J. Cli. 171 ; 118 L. T. 
501 ; 02 Sol. Jo. 349. 

{j) Discharge. 

5097. Leave given to discontinue business — 
Assets insufficient to pay debentures.] — After the 
presentation of a winding-up petition Sc the 
appointment of a provisional liquidator, debenture- 
holders commenced an action to enforce their 
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Sect, 34, — liorroivhig and securing money : Sub-sect, 
6, C. {j) d:D, (a) cfc (&M 

secuiity, which extended over all the assets of the 
CO. In this action a receiver was appointed, with 
power to manage the business until the petition 
was disposed of. A winding-up order was made 
on the petition, & pltfs. obtained leave to go on 
with their action, the receiver being continued 
with powers of management. Subsequently leave 
was given to discontinue the business ; & the 

liquidator thereupon applied for the discharge of 
the receiver. The assets of the co. being insuffi- 
cient tx> pay the debentures : — Held : there was 
no ground for discharging the receiver.-— Strong 
V. Carlyle Press, [1893] 1 Ch. 268 ; 62 P. J. Ch. 
541 ; 68 L. T. 396 ; 41 W. R. 404 ; 9 T. L. B. 
135 ; 37 Sol. .To. 116 ; 2 B. 283, C. A. 

Annotation : — ^Expld. British Linen Co. r. South American 

fr. Mexican Co., [1894] 1 Ch. 108. 

5098. Receivers & managers appointed in two 
actions — No notice given of application in second 
action.] — Richardson v, Brinsmead (T. E.) &. 
Sons, Ltd., Presy v. Brinsmead (T. E.) & Sons, 
Ltd. (1896), 40 Sol. Jo. 800. 

5099. Appointment secured on misleading affi- 
davit.] — Tn a debenture-holders’ action by pltfs., 
S. had been, by order, appointed receiver 
manager of the property & assets of defts. In 
.an affidavit, C., described as a “ director of public 
cos stated that for five years past he liad known 
S., of No. 1, B. -street, A., “ accountant,” the pro- 
posed receiver A manager, that the accountant 
had carried on business as such for upwards of 
five years at No. 1, R, -street, & elsewhere in the 
C'ity of Tondon, & that S. was a person of respect- 
ability & a fit & proper i)er8on to be appointed 
receiver & manager of defts.’ property assets. 
8. ^ras, according to the evidence, secretary to a 
political league, had had an office at No. 1, 
11. -street for two months past, & there was no 
evidence that he had carried on business as an 
accountant. On motion to discharge S. from the 
receivership : — Held : the appointment had been 
procured by means of a miieading affidavit, & 
the receiver must be discharged. There was no 
reflection upon 8. personally. — Re Church Press, 
Ltd., Victoria House Printing Co., I.td. v. 
Church I^ess, Ltd. (1917), 116 L. T. 247. 

Z). Foreclosure and Sale, 

(a) Foreclosure, 

5100. Application — By originating summons.] — 

A foreclosme order can be made at the instance of 
debenture-holders on an originating summons, & 
a writ is not necessary in order to enable the ct. 
to make such an order. — Oldrey v, IJnion 
Works, Ltd. (1895), 72 L. T. 027. 

5101. Whether leave necessary under 

Courts Emergency Powers Act, 1914 (c. 78), 
s. 1 (1) (b).] — Re Farnol Eades Irvine & Co., 
Ltd., Carpenter v, Farnol Eades Irvine & Co., 
Ltd., No. 5044, ante, 

5102. What may be foreclosed — Uncalled 
capital.] — The remedy by foreclosure is applicable 
to the uncalled capital of a limited co. 

Therefore, when debentures were a floating 
security in the usual form charging all the property 
of the co., both present & future, including un- 
called capital, with a condition that on default in 
payment of interest or on a winding up the i>rinci- 
pal should inmediately become payable & the con- 
dition was fulfilled, an order was made directing 
the CO. at the debenture-holders’ request to assign 
the several items comprised in the debentures. 

Form of foreclosure judgment on a mtge. de- 
benture.— 8adlkr V, Worley, [1894] 2 Ch. 170; 


63 li. J. Ch. 551 ; 70 L. T. 494 ; 42 W. B. 176 ; 
10 T. L. B. 364 ; 8 B. 194. 

Annotations : — Folld. Halifax & Huddersfield Union Bank- 
ing Co. V. lladcllffe, [189.5] W. N. 63. Consd. Re Cou- 
iiuontal Oxygen Co., EUas v. Continental Oxygen Co., 
[1897] 1 Ch. 511. Mentd. Oldrey v. Union Works (1895), 
72 L. T. 627. 

5103. Whether period for redemption will be 
extended — Creditor who has obtained equitable 
execution applying to be added as defendant.] — 

Where in a foreclosure action a debenture-holder 
mtgee. had obtained a foreclosure order nisi, & 
subsequently a judgment creditor in another 
action, who had obtained the appointment of a 
receiver by way of equitable execution of the 
property of the mtgor., applied to be added as a 
deft, to the foreclosure action, & that the period 
for redemption might be extended, the ct. made an 
order adding appet. as deft, but refused to extend 
the period for redemption. — Re Parbola, Ltd., 
Blackburn v. Parbola, Ltd., [1909] 2 Ch. 437 ; 
78 L. J. Ch. 782 ; 101 L. T. 382 ; 53 Sol. Jo. 097. 

Who are necessary parties.] — Sec Sub-sect. 6, 

E. (c), post, 

(b) Sale, 

5104. Application of Conveyancing Act, 1881 
(c. 41), s. 19.] — The above sect, conferring on .a 
mtgee., where the mtge. is by deed, a power of 
sale, does not apply to the debentures of a joint- 
stock co. 

By a provisional order under Gas & Water 
Works Facilities Act, 1870 (c. 70), authorising a 
waterworks undertaking, two individuals, & ” the 
survivor of them A the exors. or administrators 
of such survivor, their or his assigns ” were de- 
clared to be “ undertakers ” for the purposes of 
the order, & power was conferred on the under- 
takers to acquire lands by agreement, but not 
compulsoioly, to construct waterwoiks, <fe to supply 
water to the inliabitants of a district, charge 
rates for such supply ; the amount of the capital 
of the undertaking was specified, A the amount 
of all moneys borrowed by the undertakers & 
” secured by mtge. of the undertaking ” was not 
at any time to exceed a specified sum. The under- 
taking was assigned to a limited co. formed for 
that purpose, & the co. issued debentures whereby 
they charged their undertaking lands, works, 
property, & effects both present <fc future, with 
repayment of the money borrowed, tiie charge 
being expressed to be a floating security not 
liindering any sale, exchange, or lease of the lands, 
or the receipt or payment of any moneys, or any 
other dealings in the course of the business of the 
co., but attaching to all the property for the time 
being, whether real or personal, of the co. By a 
subsequent provisional order further i^owers were 
conferred on the co., it only was recognised as 
undertaker for the purposes of that order. The 
co. afterwards made default in payment of the 
principal moneys secured by the debentures on 
the day named therein for jjayment. In an action 
by the debenture -holders claiming a sale of the 
imdei-taking & property comprised in the deben- 
tures as a going concern, & the appointment of a 
manager until sale; — Held: (1) the debentures 
did not confer upon the holders a i>ower to sell the 
undcisitking ; (2) the ct. ought not to direct a sale 
of the undertaking or the appointment of a 
manager.— Blaker v, Herts. Essex Water- 
works Co. (1889), 41 Oh. D, 399 ; 58 L, J, Ch. 
497 ; 60 L. T. 776 ; 37 W. B. 601 ; 5 T. L. B. 
421 ; 1 Meg. 217. 

Annotations : — As to (1) Consd. Re Barton -upon -Humber & 
District Water Co. (1889), 42 Ch. D. 586. J^ld. Deyes ik 
Wood, [1911] 1 K. B. 806. As to (2) Consd. Re Barton- 
upon-Humber & District Water Co. (1889), 42 Ch. D. 
585 ; Marshall v. South Staffordshire Tram. Co., [1895] 
2 Ch. 30, Settlor v, Worley, (18943 2- Cfi. I 70 , 
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5105. When sale ordered — Jeopardy — Principal 
not due & Interest not In arrear.] — (1) The ct., on 
motion for judgment on admissions in the plead- 
ings in a debenture-holders’ action, in which pltf. 
sued on behalf of himself & all other debentui‘e- 
holders, & the debenture-holders were entitled to 
a charge on the property of the co., directed a 
sale of the property of the co. under R. S. C. 
Ord. 51, r. 18, upon proof of the insolvency of the 
CO. & the jeopardy of the property comprising the 
debenture-holders’ security, although the principal 
moneys secured by the debentures were not due, 
no interest thereon being in arrear for six months, 
&; no resolution having been passed, or order made, 
for the winding up of the co. 

(2) In such a case the admitted allegations of 
the statement of claim should be verified by 
affidavit. — Re Day & Night Advertising Oo., 
Upward v. Day Night Advertising Oo. 
(1900), 48 W. R. 302. 

5106. Confirmation by court — Contract unfairly 
entered into.] — Re Tunisian Ry. Oo. (1880), cited 
in 16 Oh. D. at p. 569, 0. A. 

Annotation: — Consd. lie. Hartlott, Newman v. Hook (1880), 

16 Oh. D. 561. 

5107. Sale at less than reserve price by 

mistake of clerk in chambers.] — In a debenture- 
holders’ action an order was made for the sale of 
the assets included in the debentures, & two 
valuations were made for the purpose of fixing the 
reserves. The judge accepted the higher valua- 
tion & ordered a sale of the land by auction at 
reserves amounting to the higher figure. Through 
the mistake of a clerk in chambers the lower figure 
was given to the auctioneer as the amount of the 
reserves, <te the pi’operties were knocked down to 
1-he liighest bidder for a sum intermediate between 
the higher figure & the lower. When the facts 
were brought before the master he declined to 
grant the usual certificate allowing the purchaser. 
The debenture -holders took out a summons asking 
that iDroceediiigs might be taken to certify the 
result of the sale, or alternatively that directions 
might be given how to proceed in the matter : — 
IlcJd : notwithstanding Sale of I^and by Auction 
Act, 1867 (c. 48), s. 7, as the reserve price was that 
in fact fixed by the judge as the pui'chaser did 
not bid up to the reserve price there was nothing 
to compel the ct. to certify the highest bidder to 
be the purchaser, & he ought not to be so declared. 
— Rc Clayton (.Joseph), Ltd., Smith v. Clayton 
(Joseph), Ltd., f 1 920 J 1 Ch. 257 ; 89 L. J. Oh. 188 ; 
122 L. T. 517 ; 36 T. L. R. 109 ; fil Sol. Jo. 176. 

5108. Dissentient minority.] — (1) Pltfs., 

on behalf of holders of debenture -stock & mtge. 
bonds of the co. secured respectively by deeds of 
1905, 1910, & by sui)plemental deeds, had, on 
June 18, 1915, obtained the appointment of a 
receiver & manager, who had since made reports 
to the ct. & to the trustees. By clause 15 (2) of 
the third schedule to the deed of 1905 a general 
meeting of the stockholdei’s was empowered to 
agree that the stock should be ex hanged for the 
shares or obligations or debenture-stock of any 
co. taking over the co.’s business. On Nov. 18, 
1917, an order was made for sale of the co.’s 
undertaking, wif-h the approval of the ct. In his 
r(‘port of Mar. .31, 1920, the receiver proposed a 
scheme for realisation & reorganisation by which 
the trustees should offer the co.’s assets for sale 
in the Argentine by public auction for £480,000 
in cash, but if such offer was not forthcoming, the 
property was to be purchased by a new co. for 
£511,000, under an agreement with the receiver 
payable in cash <fc fully-paid shares of the now co. 
which would take over the assets & contracts &; 
discharge the liabilities of the vendor co. The 


holders of debenture-stock were to receive shares 
equal in nominal value to 100 per cent, of their 
present holding ; bondholders to receive in shares 
66 1 percent, of their holding. In Apr. 192fy, a 
majority of the holders of both classes of securities 
attended meetings at which the scheme & an agree- 
ment for carrying it out were approved, only 
three holders of £866 of the stock voting against 
the resolution. Deft, was the holder of £600 
debenture -stock, who had obtained liberty to 
attend the proceedings. Pltfs. now applied that 
the scheme might be authorised to be carried out 
& the CO. directed to concur. Deft, objected that 
there was no authority for the sanction of a scheme 
after the ct. has ordered a sale, &. that alienation 
by trustees pending suit is void : — Held : there 
were no grounds shown for realising the stock- 
holders’ & bondholders’ securities separately, 
for not selling the whole undertaking in one lot. 
Their interests had been considered by the re- 
ceiver whose views had been adopted by the stock- 
holders. The trustees’ powers under the trust 
deed of 1905 were not abrogated by the decree of 
the ct., but their exercise was rendered subject 
to the ct.’s sanction & approval. Clause 15 
remained operative & in force. The proposed 
transaction was hitra vb'es. The wishes of the 
committee, adopted by the majority of the share- 
holders, &; fortilied by the receiver’s conclusion, 
deft, putting forward no alternative proposal, 
ought to be carried out &; the scheme sanctioned, 
subject to verification of the receiver’s report. 

(2) When an action is brought by the holders 
of debenture-stock & mtge. bonds against a co. for 
the realisation of their security, it is the duty of 
all who are concerned in the conduct of the pro- 
ceedings to see that realisation is brought about 
at the earliest possible opi^oriunity. The ct. will 
not, therefore, refuse to sanction a sale merely 
because a minority of the creditors allege that the 
price to be paid is unsatisfactory if the only 
alternative is to continue the working of the 
undertaking indefinitely. — Re Buenos Aires Port 
& City Trajviways, United States Debenture 
C oRPN. V . Buenos Aires Port & City Tramways 
(1920), 89 L. J. Ch. 597 ; 123 L. T. 748 ; 64 
Sol. Jo. 667. 

5109. Restraint of sale — Mortgage to secretary 
authorised by directors after ceasing to hold office.] 

— A mtge. to the secretary of a co. was authorised 
by a resolution passed at a meeting of the directors, 
w'lio had ceased to be dii’ectors by being concerned 
in previous contracts with the co. : — Held : a sale 
by the mtgee. ought to be restrained until the 
hearing of the cause. — Southampton Boat Co., 
Ltd. V. Rawlings (No. 3) (1864), 9 L. T. 749 ; 12 
W. R. 331. 

5110. Jurisdiction of court to review order — 
After order perfected — Allegation of misrepresenta- 
tion.] — When an order has been perfected there is 
no jurisdiction to rehear the matter, & make a 
new order or alter the former one, although the 
order is wrong by reason of some misrepresentation 
or mistake of fact. 

An order was made in a debenture-holders’ 
action that the property comprised in the de- 
bentures should be sold out of ct., & L., one of the 
debenture-holders, afterwards applied that the sale 
& other proceedings under that order should be 
carried out under the direction of the ct. The 
application was granted subject to L. paying 
£250 into ct., as security for the costs, in default 
of which the application was ordered to be dis- 
missed with costs. L. did not pay in the money. 
On the sale of the iiropei-ty a sum was available 
for distribution among the debenture-holders, &: 
L. then applied that, notwithstanding that order, 
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the costs directed to be paid by him should be 
costs in the action, & that all further proceedings 
under the order should be stayed on the ground 
that when the order was made there had been 
misrepresentation as to the value of the assets : — 
Held : there was no jurisdiction to alter the former 
order & to make the order asked. — Preston 
Banking Co. v. Ai.t.sup (William) & Sons, 
[1895] 1 Ch. 141 ; 64 L. J. Ch. 196 ; 71 L. T. 708 
43 W. R. 231 ; 39 Sol. Jo. 113 ; 12 R. 51, 0. A. 
Amwtationa : — ^Expld. lie Scow by, Scowby v. Scowby, fl807] 

1 Ch. 741. Consd. CheRsum v. Gordon, fl901 ] 1 K. B. 

694. Befd. He Calgrary & Medicine Hat Land Co., Pi|?oon 

V. The Co., [1908] 2 Ch, 652 ; Re Pllliiifi:, [1909] 2 K. IL 

788. Mentd. Swoetland u. Turklwh Cigarette Co. (1899), 

80 L. T. 472 ; Rackliam r. Tabrum (1923), 129 L. T. 24. 

Property of company incorporated for public 
purposes.] — See Part IX., Sect. 14, sub-sect. 4, 
C. {d)f 'post. 

H. Practice in Debenture-Holders' Action. 

(a) In General. 

5111. Jurisdiction of court — Summons by 

strangers to action — Claims against receiver for 
working expenses.] — A summons in a debenture- 
holder’s action for an order directing the receiver 
in the action to pay claims by strangers to the 
action for working expenses was dismissed for 
want of jurisdiction. — B rocki.ebank v. East 
Eondon Ry. Co. (1879), 12 Ch. D. 839 ; 48 

L. J. Ch. 729 ; 41 L. T. 205 ; 28 W. R. 30. 
Annotaiione : — Mentd. G. E. By. v. East London Ry. (1881), 

44 L. T. 903 ; Hand v. Blow, [1901] 2 Ch. 721. 

(6) Form of Proceedings. 

5112. Summons empowering receiver to make 
calls In name of liquidator — Entitled in action & in 
winding up.] — Fowler v. Broad’s Patent Night 
Eight Co., No. 4597, ante. 

5113. Motion for receiver & manager — Notice 
of motion before one Judge — Motion heard before 
linked judge.] — A notice of motion [for a receiver 
manager, in a debcnture-liolders’ action] whicli 
states that the ct. will be moved befui-c a named 
judge is suPficitmt although the ot. is in fact moved 
before anoilicr judge, the judge before whom, 
owing to the system of linked judges adopted in 
the Ch. Div. the motions in actions assigned to 
the named judg(^ are made, notwithstanding that 
resp. to the motion docs not appear ; an order 
can properly be made on such a moiit^n by the 
judge before whom the motion is heard, in accord- 


ance with its terms. — Be Romney, Ltd., Stuabt 
V. Romney, Ltd. (1915), 60 Sol. Jo. 141. 

Form of order.] — See Sub-sect. 6, E. (/ ), post 

(c) Parties. 
i. In General. 

5114. Foreclosure action — All incumbrancers 
must be parties.] — Welch v. National Cycle Co. 
(1886), as reported in, [1897] 1 Ch. at p. 514. 
Annotation : — Gonsd. Re Continental Oxygen Co., Elias v. 

Continental Oxygen [1897] 1 Ch. 611. 

-.] — Where the equity of re- 
demption in a mtge. had been purchased by 
limited co., &. the co. had issued debentures to a 
large amount which wore a charge on the mort- 
gaged property : — Held : all the debenture- 
holders having an interest in the equity of redemp- 
tion, must be made parties to a foreclosure action, 
& not merely some as representatives of the whole, 
under R. 8. C., Ord. 16, r. 9.— -Griffith v. Pound 
(1890), 45 Ch. D. 553 ; 59 E. J. Ch. 522. 

AnywiatUni : — Refd. Wavell v. Mitchell (1891), G4 L. T. 560. 

5116. .] — A foreclosure order will not 

be made in an ordinary debenture-holder’s action 
without the concurrence of the holders of all 
the debentures. — Pe Continental Oxy(3EN Co., 
Elias v. Continental Oxygen Co., [1897] 1 Ch. 
511 ; 66 E. J. Ch. 273 ; 76 E. T. 229 ; 45 W. R. 
313 ; 13 T. L. R. 224 ; 41 Sol. Jo. 296. 

5117. .] — Wali^ce V. Eversiied, 

No. 4720, ante. 

5118. Order for sale — Subsequent incumbrancer 
not a party.] — Pltf. held the only first mtge. 
debenture in deft, co., & second debentures were 
held by deft. W. & C., who was not a party to the 
action. Pltf. moved for judgment as on a short 
cause, claiming an immediate sale with a pre- 
liminary declaration that pltf. wfis entitled to a 
charge on all tljo assets of the co. *. — Held : (1) a 
declaration of charge was the proper &; usual 
preface to the order according to the practice in 
the Ch. Div. ; (2) pltf. could not he treated as 
suing on behalf of the other debentui'o-holdcrs in 
the absence of (’., who must either bo made a deft, 
or consent to the order. — P arkinson v. Wain- 
WRiGiiT A Co. & Wain WRIGHT (1895), 64 L. J. Cli. 
493 ; 72 E. T. 485 ; 43 W. 11. 420 ; 2 Mans. 420 ; 
13 R. 407. 

5119. Trustees for debenture-holders.] -Mort- 
gage Insurance Corpn., I^td. v. (.’anadian 
Agricultural Ct)AL Colonisaiton (’o., l/ro., 
No. 4087, ante. 

5120. Who may intervene — Debenture-holders 
claiming rescission on ground of misrepresentation.] 


PART III. SECT. 34, SUB-SECT. 6.-— 

E, (a). 

n. Jurisdiction of court — To order 
repayment by overpaid debenture holder 
— Mistake in allocation schedule .) — 
In a dobenture-holdor’H action brought 
by trustees for debenture -holders 
against an insolvent co., the realised 
assets were insufficient to pay deben- 
ture-holders in fxill. The allocation 
schedule was, by mistake, framed on 
the basis tliat certain banking cos., 
who held debentures as security for 
advances mad© by them to the co. 
should receive dividends on the 
amounts of the debts duo to them 
instead of on the face value of their 
debentures. As a ivsult, the amount 
allocated to the banking cos. was less 
than it should have been, & certain 
debenture-holders, directors of the oo. 
& parties to the action, were conso- 
quontly overpaid. Upon motion by 
pltf., who had carriage of the suit, the 
directors were order^ to bring back 
Into ct. the amounts by which they 
had been overpaid. — Platt r. Caaby’s 
Drogheda Brewery Co., [1912] l 
I. R. 279.— IR. 


PART III. SECT. 34. SUB-SECT. 6.— 
E. (c) i. 

o. Actimi to restrain exercise of 
powers under trust-deed — All dehentnre- 
holdcrs must be before court. }~Tho 
prospectus of the N. B. Co. stated that 
it^ debentures W'ould bo issued on the 
security of the property of the co., 
real & personal, including its uncalled 
capital, revenues & income, & a trust- 
deed tsxecuted, of which the P. Co. 
would be trustee, for the debenture- 
holders. . Pltf. subscribed for deben- 
tures, of which the whole issue w’as 
taken up. The trust-deed, which was 
thereafter execute<l, provided that 
m^ey arising fiom colls, should, in 
certain events, bo paid to the P, Co. 
to be applied in sotlsfactitm of interest 
due on the debentures. Pltf. brought 
an action for an injunction restraining 
such apj)lication of tlio proceeds of a 
caJl, by the l\ Co., & allogerl that the 
dobenturo-bolders wore not consulted 
as to the form in which the trust-deed 
executed. Upon interlocutory 
application : — Held : until all the 

debenture -hold ora were before the 
ct., the ct. would not interfere. — 
V. North Sydney Inve.stmknt 


& Tjiamway Co. & Perpetual Trus- 
tee Co. (1892), 13 N. S. W. Kq. 1.— 

AUS. 


p. Action to enforce payment — 
Person to whom debenture origmally 
issue need not be party.]-- -A bill being 
filed by tlio holder of debentures, 
issued by defts. & payable to bearer, 
to enforce payment of the debenturt^s, 
the co. by answer objected that the 
person to whom the debentures were 
issued was a necessary partj' to the 
suit, but did not name the person : — - 
Held : the co. must bo presumed U) 
know who the person was ; there was 
no presumption that pltf. knew him ; 
Sc the person not being named in the 
answer, the objection could not bo 
Inslstea on at the healing. — W oodside 
V. Toronto Street Hy. Co, (1808). 
14 Gr. 409.~CAN. 


Q. Action w enjorce terms of dc^ 
benture-deed — Trustees of deed as 
defendants.) — ^A suit to enforce a trust 
mtge. to secure dobontuios may be 
brought in the name of the debenture- 
holders, the trustees being made 
defta. — S haughnessy v. Imperial 
Trusts Co. (1904), 3 N. B. Eg. Rep, 
5 ; 25 C. L. T. 07.— CAN. ^ 
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— In ascertaining whether pltfs. in an action to 
rescind an executed contract for the purchase of 
£70,000 debentures on the ground of misrepre- 
sentation are barred by laches, consideration is to 
be paid to the magnitude & difficulty of the 
interests & questions involved, & to the time that 
must necessarily elapse after an inquiry is com- 
menced before the truth of the facts can be 
sufficiently established to justify them in bringing 
forward serious charges. 

Pending such an action pltfs. have a lien on the 
debentures for the purchase-money, & are entitled 
to intervene in an action instituted by other de- 
benture-holders for the protection of all the de- 
bentures, in order to do all that is reasonable to 
protect & prevent the purchased debentures from 
being injured, so long as they do not thereby 
injure them, & they are entitled to oppose the 
vendors in such proceedings, jirovided they do so 
in good faith, & in the interests of those entitled 
to the purchased debentures. — Imperial Ottoman 
Bank v. Trustees, Executors, & Securities 
Insurance Corpn. (1896), 13 B. 287. 

5121. Representative action — Subsequent in- 
cumbrancers must be represented.] — Re Wilcox 
Co. (late W. H. Eox & Co.), Ltd., Hilder v. 
Wilcox & Co. (late W. H. Eox & Co.), Ltd., 
[1903] W. N. 64. 

.] — See Sub-sect. 0, E. (c) ii., post, 

ii. Representative Action. 

5122. Who may sue — Whether holder of sole 
first mortgage debenture — As representing holders 
of second mortgage debentures.] — Parkinson v. 
Wainwrioht & Co. & Wain WRIGHT, No. 5118, ante. 

5123. Plaintiff suing as representative — Dis- 
sentient debenture-holder — Application to be made 
defendant.] — Debenture Corpn. v. De Murrieta 
& Co., Ltd. (1802), 8 T. L. B. 496. 

5124. Added as defendant in repre- 

sentative capacity.] — Pltf., a bondhold( 3 r of a rail- 
way CO., sued on behalf of himself & all the other 
bondholders of the co. excejit B., who dissented 
from the course taken by pltf. in commencing the 
action. B., aftciwards, upon his own application, 
was added as a deft, in order that his interests & 
the interests of other dissenting bondholders 
might be represented : — Held : since B. was not 
added as a deft, in a representative capacity, & 
his consent to act in such capacity had not been 
obtained by pltf., T. was entitled to be added as a 
deft, for the purpose representing the dissenting 
bondholders. — E raser v. Cooper, Hall & Co‘. 
(1882), 21 Ch. D. 718 ; 51 L. J. Ch. 575 ; 46 L. T. 
371 ; 30 W. B. 654. 

Anihotaiion : — Refd. May v. Nowton (1887), 31 Ch. D. 317. 

5125. Cannot elect to take less than 

entitled to under trust deed.]— Be Calgary & 
Medicine Hat Land Co., Ltd., Pigeon v. Calgary 
& Medicine Hat Land Co., Ltd., No. 6193, post. 

5126. Right of debenture-holders to attend 

proceedings.] — Re Mate (W.) & Sons, Ltd., 
Wilkes v.Mate (W.)&Sons, Lto., No, 6 17], post. 

5127. Application of two of several plain- 

tiffs to be struck out — &; joined as defendants — 
Jiu‘isdictlon of court.] — Re Kent Coal Conces- 
sions, Ltd., Burn v. Kent Coal Concessions, 
Ltd., [1923] W. N. 328, C. A. 

5128. Defendant sued as representative — 
Necessity for order — Amendment of writ.] — Fair- 
field Shipbuilding Engineering Co., Ltd. 
V. London &; East Coast Express S.S. Co., Ltd., 
[18951W.N.64. 

{d) Practice on Application for Receiver, 

5129. Undertaking by plaintiff where receiver 
appointed to act at once — Includes all liabilities 


covered by security when completed.] — Deben- 
ture-Holders’ Actions (1900), 16 T. L. R. 256. 
Annotation : — ^Mentd. Woods v. Wloakill, [1913] 2 Ch. 303. 

5130. Ex parte application — Inquiry whether 
Board of Trade has intervened.] — ^Before an ex p. 
application is made by counsel for the appoint- 
ment of a receiver of a co, he must inquire whether 
the Board of Trade has intervened, under its 
emergency powers, to appoint an inspector or 
other officer to supervise <fc control the business of 
the co. — Re Denton (William), Ltd., Smith v. 
Denton (William), Ltd. (1916), 33 T. L. B. 88 ; 
61 Sol. Jo. 131. 

(c) The Hearing. 

5131. Hearing as short cause — Order for — Form 
— Provision for notice of trial.] — A debenture- 
holder’s action was set down by the master, for 
trial without pleadings to be heard as a short 
cause ; judgment to be applied for on minutes ; 
the evidence to be taken by affidavit. Two days* 
notice of motion was served on defts., & an 
objection was taken at the hearing that this was 
not in compliance with the master’s order, & that 
ten days’ notice of trial ought to have boon given 
under B. 8. C. Ord. 36, r. 14 ; — Held : the order 
was defective in that it did not give pltf. leave to 
serve notice of trial, but, assuming that leave 
to serve such notice was implied in the order, it 
remained that the order was to set down the action 
for trial, & ten days’ notice must be given. 

Two days’ notice has been given instead of ten 
days. That is not a good notice to bring an action 
on for trial, & the notice itself is not a notice that 
the action has been set down for trial. Tlierefore 
I cannot hear this action as a short cause. One 
of defts. is not here. If he had been here & had 
consented to its being heard as a sliort cause, I 
should not have felt any difficulty in making the 
order (Buckley, J.).— Be Pringle & Go., Ltd., 
Pawnallv. Pringle & Co., Ltd. (1903), 89 L. T. 
743 ; 48 Sol. Jo. 191. 

Annoiation : — CoDSd. lie Caclogan & Haas Place Estate 

(No. 2), Graham v. The Co. (190(5), 60 Sol. Jo. 499. 

5132. Order defective — Jurisdiction of 

judge to hear — Where all parties appear.] — Re 

Pringle & Co., Ltd., Pawnall v. Pringle 6c Co., 
Ltd., No. 5131, ante. 

5133. Made In company’s absence.] — 

Re Kitson Empire Iaghting Co., Ltd., Higgs v. 
Kitson Empire Lighting Co., Ltd., [1910] 
W. N. 154. 

5134. Whether statement of claim neces- 

sary.] — As a matter of general convenience, I 
think there should be a statement of claim on 
these applications. Wliere judgment is given on 
a motion [for judgment in a debenture-holders’ 
action] without pleadings, the judge has all the 
affidavits before him & the facts are fresh in his 
mind, but where, as in the present ease, the action 
comes on as a short cause so that there are no 
affidavits before the ct. it is more convenient to 
have a statement of claim. The case must stand 
over till a statement of claim is delivered (Swinfen 
Eady, J.). — Re Duport, Ltd., Duport v. Duport, 
Ltd. (1906), 50 Sol. Jo, 20(> ; as reported in, 
[1906] W. N. 14. 

5135. .] — Re Cadogan & Hans Place 

Estate (No. 2), Ltd., Grahaim v. Cadogan & 
Hans Place Estate (No. 2), Ltd. (1906), 60 
Sol. Jo. 499. 

See, generally, Practice 6c Procedure. 

5136. Evidence — ^Allegations In statement of 
claim admitted — Verification by affidavit.] — Re 

Day 6c Night Advertising Co., Upward v. Day 
& Night Advertising Co., No. 5105, ante. 

5137 . Sufficiency.] — Re Kitson Empire 
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Lighting Co., Ltd., Higgs v* Kitson Empire 
Lighting Co., Ltd., [1910J W. N. 154. 

5138. Judgment— In default of defence — 
Counsel’s minutes to be left with judge.] — Counsers 
minutes must always be l(3ft with the judge on 
these applications, even if the common form judg- 
ment is all that is asked for. The motion [for 
judgment in default of defence in a debenture- 
holder’s action] must stand over for this to be 
done (SwiNPEN Eady, J.). — Be Automatic 
Machines (Haydon & IJrry’s Patents), Ltd., 
Graafe V. Automatic Machines (Haydon & 
Urry’s Patents), Ltd., [1902] W. N. 230. 

5139. Declaring debentures a charge on 

assets — Consent by liquidator.] — Be Love 
(Gregory) & Co., Francis v* Love (Gregory) 
& Co., No. 4695, ante. 

( / ) Form of Order. 
i. Declaration of Charge* 

5140. Whether inserted — Plaintiff suing as repre- 
sentative — Form of declaration.] — Perry v. 
Clutton Coal Co., Ltd. (1876), Seton’s Judgments 
& Orders, 5th ed. p. 1685 ; Palmer’s Company 
Pi*ecedcnts, 5th ed., p. 618. 

Annotation Distd. Parkinson v. Wainwright & Wainwright 

(1895), 43 W. R. 420. 

6141. Court will not declare as to 

priorities.] — In an action by a debenture-holder, 
suing on behalf of himself & all other debenture- 
holders, & which is brought on as a short cause, 
the ct. can preface the judgment with a declaration 
“ that pltf. & the other holders of debentures 
issued by deft. co. are entitled to a charge ” on 
the property designated in the debentures as 
security for the moneys thereby secured, although 
it cannot declare priorities. 

A continuance of a receiver appointed until 
judgment or other order amounts practically to a 
new appointment, & security must be given. — - 
Brinsley v. Lynton Lynmouth Hotel & 
Propp:rty Co. (1895), 2 Mans. 244 ; 13 R. 369. 

5142. .] — Be Ehrmann 

Brothers, Ltd., Albert v. Ehrmann Brothers, 
Ltd. (1904), 48 Sol. Jo. 298. 

6143. Plaintiff suing on own behalf.] — 

Parkinson v. Wainwright & Co. &. Wainwright, 
No. 5118, ante, 

5144. Company in liquidation.]— In an 

action by debenture-holders of a co. to enforce 
theii* security, when the statement of claim asks 
for a declaration of charge, it is the practice of the 
Ch. Div. uijon a judgment in default or by consent, 
to make such a declaration. Wliere, however, 
the co. is in liquidation at the time when the 
order is asked for, the ct. will not make the declara- 
tion, or any order interfering with the property 
of the CO., until it has asceHained from the 
liquidator that he is satisfied as to the validity 
of the debentures. — Marwic’k v. Thurlow (Lord), 
( 1895] 1 Ch. 776 ; 64 L, J. Ch. 555 ; 72 L. T. 463 ; 
43 W. 11. 403 ; 11 T. L. R. 334 ; 39 8ol. Jo. 381 ; 
2 Mans. 310 ; 13 R. 480. 

5145. ,] — Charlwood v. Leasehold 

Investment Co. (1895), 39 8ol. Jo. 316. 

5146 . Holders of other series of deben- 

tures not parties.] — Be Prince & Baugh, Ltd., 
Bedell i;. Prince & Baugh, Ltd., [1902] W.N. 96. 

ii. Form of Judgment. 

6147. Form of judgment — Where no pleadings.] 

— Be British Railway Carriage Metal Fittings 
ET(;. <fc Co., Ltd. (1898), 43 Sol. Jo. 140. 

5148. .] — 8ADX.ER V. WORXJ3Y, No. 5102, ajitc. 


5149. .] — Be Wolverhampton District 

Brewery, Ltd., Downes v. Wolverhampton 
District Brewery, Ltd. (1899), 44 Sol. Jo. 74 ; 
7 Mans. 60. 

5150. Inquiry as to preferential creditors — 

Floating charge.] — A judgment in a debenture- 
holder’s action, where the debentures constitute 
a floating charge on the assets of the co., ought to 
contain an inquiry as to preferential creditors. — 
Be Meaby & Co., Ltd., Clarke v. Mbaby & Co., 
Ltd. (1899), 6 Mans. 303. 

6151. .] — Birmingham Breweries, 

Ltd., Ward v. Birmingham Breweries, Ltd. 
(1899), 43 Sol. Jo. 604. 

5152. .] — Debenture - Holders’ 

Actions (1900), 16 T. L. R. 256. 

6153. Accounts or Inquiries.] — Be Levison 

& Steiner, Li’d.,Wi88ner v. Levison & Steiner, 
Ltd. (1900), 44 Sol. Jo. 573. 

5154. .] — Be Addressograph, Ltd., 

Backhouse v* Addressograph, Ltd., [1909] 
W. N. 260. 

6165. Direction for manager to be con- 

tinued for limited period.] — Upon default being 
made by a co. in the payment of interest on the 
debentures issued by it, a debenture-holder com- 
menced an action on behalf of himself & all other 
debenture-holders gainst the co. for the enforce- 
ment of their security, for the appointment of a 
receiver & manager, A receiver & manager was 
duly appointed, A, on the co. subsequently going 
into voluntary liquidation, ho was continued as 
liquidator. The action came on as a short cause 
upon motion for judgment. The minutes provided 
for an account to be taken of what was due under 

by virtue of pltfs. security, & for a sale, & for 
the continuation of the receiver & manager until 
further order ; — Held : the minutes ought to 
contain a provision, not only for the continua- 
tion of the receiver mailager but also for his 
discharge, & therefore a direction should be 
inserted in the minutes that the business of th(i 
co. was not to be carried on by the receiver & 
manager for a longer period than six months 
without the leave of the judge in chamber's; &, 
if any further time should be required, an applica- 
tion for further time must be made before the 
expiration of the six months. — Day v. Sykes, 
Walker &- Co., Ltd. (1886), 55 L. T. 763. 

5156. .] — Where, on an interlocutory 

order, a receiver & manager has been appointed 
as receiver generally as manager until a fixed 
date, upon tire motion for judgment in the action, 
the minutes of judgment should not continue the 
receiver, but merely extend the time during which 
the receiver may act as manager, as he is still in 
ollice as receiver, by reason of the former order. — 
Davies v. Vale of Evesham Preserves, Ltd 
(1895), 73 L. T. 150 ; 43 W. R. 646. 

6157. Judgment in foreclosure action — Declara- 
tion not made in chambers.] — Halifax & 
Huddkrsi^teld Union Banking Co. v* Radcliffe, 
Ltd., [1895] W. N. 63. 

5168. Direction for liberty to apply for 

payment out of moneys in court.] — A judgment in 
a foreclosure action should contain a direction 
that moneys in ct., or in the hands of a receiver, 
shall on defts’. application be applied towards 
payment of the amount due. 

The following additional direction was ordered 
to be inserted in the minutes : “ Let defts. be at 
liberty at any time before foreclosure to apply 
to the judge in chambers for payment & transfer 
to pltf. on account of the moneys due to him of 
any money or securities in ct. to the credit of this 
action, or in the hands of the receiver.” — Gumming 
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th Metcat^fe’s London Hydro, Ltd. (1895), 2 
Mans. 418 ; 13 R. 501. 

6169. Must be made by Judge in person.] — 

Behagg V, Palmer, [1914] W. N. 410. 

See, also. No. 5102, ante, 

6160. Declaration that debenture-holders judg- 
ment creditors — Power for receiver to take all 
property not comprised in charge.] — In an action 
by a debenture-holder on behalf of himself & all 
other debenture-holders of the same series, the 
ct. will make a declaration that the debenture- 
holders are entitled to rank as judgment creditors 
of the CO. for the amounts due on their debentures, 
& will extend the powers of a receiver of all the 
propei’ty comprised in the debentures, appointed 
in the action, so as to include all property of the 
CO. not compiised in the debentures which could 
be taken in execution. — Hope (Croydon & 

Norwood Tramways Co. (1887), 34 Ch. 1). 730 ; 
56 L. J. Ch. 760 ; 56 L. T. 822 ; 35 W. R. 594. 
AnrwiaWnis : — Consd. C;1oary Brazil lly. (191.5), 85 

L. J. 3C. B. 82. Refd. Bartlett i\ We.st Miitropolitan 

Tram. Co., 11891] 2 (^h. 280; Marsliall v. South StatTord- 

8hiro Traru. Co., [1895] 2 Ch. 80. 

{g) Certificate in answer to Inquiries. 

5161. Inquiry as to property charged — Finding 
what uncalled capital due from shareholders.] — In 

an action against a limited co. by one debenture- 
holder on behalf of himself & all other debenture- 
holders, the chief clerk may, under an inquiry 
directed by the judgment as to the property 
charged by tlie debentures, find what uncalled 
capital is due fi'om the several shareholders, where 
uncalled capital is part of the security, notwith- 
standing that no calls c‘an actually be made in 
such an action ; where* jiltf. is himst^f a share- 
holder & is found indebted in a sum of uncalled 
capital, he, being a party to the a(;tion, is bound, 
by that finding, unless varied by the judge, the ct. 
having jurisdiction to d(‘cide in that action the 
question of pltf.’s liability without leaving it to 
bo decided by other proct*edings. — Madeley v. 
Ross, Hleeman ('O., [1897] 1 Ch. 505; 66 

L. .1. Ch. 233 ; 76 L. T. 321. 

(A) Stay of Proceedings, 

5162. Stay by plaintiff in representative capacity 
—After judgment.]— A pltf., expressed to be 
suing on behalf of Idmself all other debenture- 
holders of a co., who has had his claims satisfied 
after the decree in the action has been pronounced, 
is dominus litis & may discontinue further pro- 
ceedings, although this cannot be done by a pltf. 
suing in a similar manner in a creditor’s administra- 
tion action. — Re Alpha Co., Ltd., Ward v. 
Alpha Co., [1903] 1 Ch. 203; 72 L. .1. Ch. 91 ; 
87 L. T. 646 ; 51 W. R. 201 ; 47 Sol. Jo. 146 ; 10 
Mans. 237. 

5163. Stay by court — Delay in proceeding with 
action by plaintiff— R.S.C. Ord. 33, r. 9.] — Where 
a trustee of a debenture trust deed commenced 
the usual debenture-holders’ action, & on motion 
a receiver was appointed, Sc a summons to pro- 
ceed taken out but was ordered to stand over 
generally & pltf. did not proceed with the action 
for three years ; — Held : on the application of the 
olhcial solr. under the above rule, the action must 
be stayed, & pltf. must pay the costs of the applica- 
tion to stay . — Re Cornish Tin Lands, Ltd., 
Bastard v. The Co. (1918), 63 Sol. Jo. 166. 

{i) Costs. 
i. Plaintiff, 

5164. Scale of costs — Representative action.] — 

Industriat. & General Trust, Ltd. v. South 


American & Mexican Co. (1895), cited, [19001 
1 Ch. 792. 


Annotation : — Folld. Re Queen’s Hotel Co., 
Vernon Tin I*latc Co., [1900] 1 Cli. 792. 


(..’anlilV, Re 


5165. .]-— Pltf. in an action, brought 

to realise the security by one debenture-holder 
on behalf of all other debenture-holders of the 
same class against the co., is not entitled to costs 


as between solr. A client out of the property 
realised, whether it is or is not suflicient to pay 
all the charges upon it. — Re Queens Hotel Va\, 
Cardiff, Ltd., Re Vernon Tin Plate Co., Ltd., 
[1900] 1 Ch. 792 ; 48 W. R. 567 ; suh 7 tom. Re 
Queen’s Hotel (Cardiff) Co., London Sc 
Provincial Bank v. Queen’s Hotel (Cardiff) 
Co., Re Vernon Tin-Plate Co., London Sc 
Provincial Bank p. Vernon TiN-lh.ATE Co., 
69 L. J. Ch. 414 ; 82 L. T. 675 ; 7 Mans. 238. 
Annotations : — Distd. Re Now Zoaloiul Midland Hy., Smith 
V. Lnbbock, [1901] 2 Cb. 857. Refd. Re Horne, Horne 
V. Horne, [1906] 1 Cb. 271. 

5166. Assets Insufficient to pay deben- 

tures in full,] — In an action by a debenture- 
holder on behalf of himself & all other debenture - 


holders of a co. to enforce their security, where 
the assets are insufficient for the payment of the 
debentures in full, pltf. is entitled to be allowed 
costs as between solr. Sc client, Sc not as between 
party Sc party only . — Re New Zicaland Midland 
Ry. Co., Smith v. Lubbock, [1901] 2 tJu 357; 
70 L. J . Ch. 595 ; 84 L. T. 852 ; 49 W. R. 529 ; 
45 Sol. .To. 519 ; 8 Mans. 363, C. A. 

Annotations : — Consd. Re Horne, Homo e. Horne, [199(J 
1 Ch. 271. Apld. Re Boynton, HolTmami v. Boynlvon, 
[1910] 1 C’b. 519. Refd. Itc Glasdir Copper Mines, Eiifflihii 
Electro-lNIetallurgical Co. r. Glasdir Copper Mines, [190()J 
1 Cb. 365. 


5167. .] — Re Bristol Ck)LLiEHiE.s 

Co., Ltd., Williams v. Bristol Collieries Co., 
Ltd, (1909), 51 Sol. Jo. 376. 

' 5168. .] — Rc B oynton (A.), Ltd., 

Hoffman v, Boynton (A.), Ltd., No. 5095, mtfe. 

5169. Representative action — Payment into 

court accepted by plaintiff.] — In an atdion by one 
debenture-holder, on behalf of herself Sc otl\ers, 
for adiuinistration of the trusts of a deed securing 
the debentures, defts. paid money into ct. which 
was accepted by pltf. in satisfaction of her claim : — 
Held : she was not entitled of right to her costs. — 
Nichols v. Evens (1883), 22 Ch. D. 611 ; 52 

L. J. (]h. 383 ; 18 L. T. 6ii ; 31 W. R. 412. 

5170. Bankruptcy of plaintiff — Second 

debenture-holder substituted as plaintiff — Two 
plaintiffs entitled to costs pari passu.] — (1) In a suit 
instituted by a debenture-holder of a co., on 
behalf of himself Sc the other debenture-holders, 
against the co. Sc the trustees of a deed, by wliicli 
leasehold collieries Sc plant of the co. were assigned 
to trustees to secure the payment of the dt^bentures, 
to enforce the security, a receiver Sc manager was 
appointed. He worked the collieries for some 
years at a loss. Ultimately the property was sold, 
pltf. having the conduct of the sale. Sc the purchase- 
money was paid into ct. The fund was insufllcient. 
The original pltf. became bkpt. in tJie course of 
the proceedings. Sc another debenture-holder was 
substituted for him as pltf. On the further con- 
sideration of the suit : — Held : the costs Sc other 
expenses must be paid out of the fund in the fallow- 
ing order : («) pltf.’s costs of the realisation of the 
proj)erty, including the costs of an abortive attempt 
to sell ; \h) the balance due to the receiver Sc 
manager, including liis remuneration. Sc lus costs 
of the suit ; (c) the costs, charges. Sc expenses of 
the trustees of the deed ; (d) the two pltfs.’ costs 
of the suit, pari passu. 

(2) Two summonses taken out by pltf. were 
heard with the furtJier consideration of the suit. 
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& were dismissed with costs : — Held : these costs 
must be set off against the costs which pltf. was 
entitled to receive out of the fund. — Batten v. 
Wedgwood Coal <fe Ikon Co. (1884), 28 Ch. D. 
317 ; 54 L.J.Ch.OBtl ; 52 B.T.212 ; 33W.B.303. 

Amwiatiims : — As to (1) Consd. Lathom v. Greenwich Ferry 

Co. (181)5), 72 L. T. 790. Folld. London United BrewericH, 

Smith r. London United Breweries, 11907] 2 Ch. 511. 

Refd. Strapp v. Bull, Shaw v. IjOpdon School Board, [1895] 

2 Ch. 1 ; lie Boynton, Hoilman r. Boynton (1910), 79 

L. J. Ch. 217. Generally y Mentd. He Rapid Road Transit 

Co., [1909] 1 Ch. 96. 

5171. What Is included in plaintiff’s costs — 

Costs of sending out notices of judgment — Acknow- 
ledging & returning debentures sent.] — (1) Wliere 
the judgment in a representative debenture- 
holder’s action directs usual accounts inquiries, 
Ac pltf.’s solr. sends to every debenture-holder not 
a party to the action the usual notice of the judg- 
ment, “ pltf.’s costs of action ” pi'operly include 
not only Ids solr.’s charges for sending out the 
notices but also his charges for acknowledging, 
giving a receipt for & returning debentures sent 
him by debenture-holders for production in 
chambers in pursuance of the notice. This rule 
applies whether the assets of tlie co. are sufficient 
or insufficient to pay the debentures in full, & it 
also applies where there is a trust deed to secure 
the debentures, <fc the judgment directs execution 
of the trusts thereof. 

(2) It is not permissible for any debenture- 
holder served with the above notice to enter an 
appearance. A debenture-holder so served who 
desires to attend the proceedings must apply by 
summons for leave to do so . — Be Mate (W.) & 
SoN.s, L/ 1 ’d., AVilkes V. Mate (W.) & Sons, Ltd., 
[1920J 1 Ch. 551 ; 89 L. J. Ch. 184 ; 123 L. T. 91. 

5172. Assets insufllcient to redeem plaintiff’s 
security.] — O.aiirick v. Wigan Tramways Co., 
L1893] W. N. 98. 

5173. Charging order in favour of plaintiff’s 
solicitor — If plaintiff unable to pay solicitor & 
client costs.]— Re IIokne (W, C.) & Sons, Ltd., 
Horne v. Horne (W. C.) & Sons, Ltd., No. 5175, 
'post. 

5174. Costs of notices of judgment — May be 
assessed at gross sums — R.S. C. Ord. 65,r. 27 (38a).] 
— IL S. C., 1883, as to the costs of preparing & 
sending out notices, do not, expressly or by 
analogy, apply to notices of judgment in a deben- 
ture-holders’ action, or notices of meetings of 
creditors & members of a co. to agree to an 
arrangement under 1908 Act, s. 120. In the case 
of the notices of judgment & of meetings afore- 
said the taxing master may, under the above 
sub-rule, assess the costs thereof at gross sums, 
in that sub-rule the words “ other cause ” are not 
to be read as ejiLsdem generis with those matters 
which are expressly mentioned in it, but the 
taxing master may act on the sub-rule in cases 
where no misconduct or negligence on the part of 
the solrs. whose costs are being taxed is imputed. — 
Re Commonwealth Oil Corpn., Ltd., Pearson v. 
Commonwealth Oil Corpn., Ltd., [1917] 1 Ch. 
404 ; 8(5 L. J. Ch. 348 ; 116 1.. T. 402 ; 01 Sol. Jo 315. 

Annotation : — Refd. Re Wyatt’e Applri., [1918] 2 (^h. 293. 

.] — See, also. No. 5171, an/c. 


ii. Receiver. 

6175. Solicitor employed by receiver — Recover- 
ing <fe preserving assets — Charging order on balance 
of funds in hands of receiver.] — In a debenture- 
holder’s action a receiver was appointed, & the 
same solr. acted for the pltf. & for the receiver. 
In the course of realising the estate proceedings 
were taken at home & abroad with tlie sanction 
of the ct., & tlie solr. was employed by the receiver 
for these purposes. In the result property was 
recovered or preserved, & the funds paid into ct. 
were sufficient to pay all the debenture-holders in 
full & to leave a large surplus for the liquidator of 
the co. The pltf. being unable to pay the differ- 
ence between party & party solicitor & client 
costs of the action : — Held : (lie solr. was entitled 
to a charging order for such difference upon so 
much of the funds as belonged to the debenture- 
holders ; (2) the solr. was also entitled to a 

charging order upon the balance of the funds 
that would be payable to the liquidator for his 
costs of recovering preserving assets at home & 
abroad, which really were part of the receiver’s 
costs of administration <te might have been included 
in his accounts. — Re Horne (W. C.) Sc Sons, Ltd., 
Horne v. Horne (W. C.) & Sons. Ltd., [1906] 
1 Ch. 271 ; 75 L. J. Ch. 206 ; 54 W. K. 278 ; 13 
Mans. 165. 

Annotation: — As to {!) Refd. Re Cockrell’s Estate, [1911] 2 

Ch. 318. 

iii. Trustees. 

5176. Trustees & company appearing by same 
solicitors — Costs Incurred, except company’s separate 
costs, to be treated as trustees’ costs.] — Mortgage 
Insurance Corpn., I^td. v. Canadian Agricul- 
tural Coal Sc Colonisation Co., Ltd., No. 4687, 
ante. 

iv. Deheniar e-Holders. 

5177. Action by first mortgage debenture-holders 
— Costs of subsequent debenture-holders made 
defendants not allowed — Assets Insufficient to 
satisfy first series.] — In an action by first mtge. 
debenture-holders of a limited co., in which the co. 
& the second intge. debenture-holders were made 
defts., the assets proved insufficient to satisfy the 
claims of the first mtge. debenture-holders. On the 
further consideration of the action the question 
was raised whether the second mtge. debenture- 
holders made defts. ought to be allowed their 
costs ; — Held : the second mtge. debenture- 
holders made defts. were not entitled to costs. — ■ 
Re Clayi'ON Engineering Sc Electrical Con- 
struction Co., Ltd. (1904), 90 L. T. 283. 

6178. Costs of proof of debenture-holders’ title — 
Added to security.] — Re Ticp:hurst & District 
Water Sc Gas Co., Locke v. Ticehurst Sc Dis- 
trict Water Sc Gas Co. (1915), 139 L. T. Jo. 295. 
Annotation : — Distd. Re MaUi, Wilkew v. Klato, [1920] 1 C’h. 

551. 


Sub-sect. 7. — Ebtt:ct of Winding up. 

See, now, 1908 Act, s. 142. 

5179. Whether right to realise security affected.] 

— Liberty was refused to a mtgee, ponding a 
winding up to institute a suit for foreclosure, 
there being no special difficulty Sc it being com- 
petent to him to obtain the proper order in 


PART III. SECT. 34, SUB-SECT. 6.— 

E. (i) iv. 

r. Costs of winding vp — Whether 
payable out of assets heUmging to de- 
benture-holdcrs,] — In the wlndingr up 
of a CO. the ct. will refuse to order the 
payment of the general costs of the 
liquidation out of proceeds In the hands 
of the liquidator belonging to deben- 


ture holders, even although the costs 
were incurred in an examination of the 
officers of the co. by the express leave 
of the ct,, 8c although the co. was 
wound up on the petition of the 
debenture holders, 8c the liquidator was 
appointed at their request. — Re J. G. 
Ward Farmers' Assocn., Ltd., Ex p. 
Cook (1897), 16 N. iS. L. K. 322.— N.Z. 


PART in. SECT. 34, SUB-SECT. 7. 

s. On appointment of receiver — In 
action to enforce debenture security — 
Where vaiidity of mortgage questioned .] — 
In a suit to enforce a mt-ge. to secure 
debentures issued by deft, co., a re- 
ceiver was appointed. Subsequently a 
wlndlng-up order was made against the 
CO., & official liquidators were appointed. 
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chambers without the necessity of a suit . — Bs 
St. Cuthbbrt Lead Smelting Co. (1860), 35 
Beav. 384 ; 55 E. K. 944. 

5180. “.] — The shareholders of a co. resolved 

that it should, be wound up voluntarily. Subse- 
quently an equitable mtgee. commenced an action 
for foreclosure, & for the appointment of a receiver, 
&; some months later an order was made upon the 
petition of a creditor that the winding uj) of the 
co. should be continued under tJie supervision of 
the ct. On an application by the equitable mtgee. 
for leave to proceed with the action, notwith- 
standing the winding up proceedings : — Held : the 
equitable mtgee. ought not to be restrained from 
proceeding with the foreclosure action. 

As a general rule a mtgee. of a co. which is being 
wound up has a riglit to realise his security & to 
obtain leave from the ct. under 1862 Act, s. 87, 
to bring or proceed with an action for foreclosure 
unless special grounds are shown to induce the ct. 
Ui witlihold such leave. — Re Lloyd (David) & 
Co., IjLOyd V, Lloyd (David) & Oo. (1877), 6 
Oh. D. 339 ; 37 L. T. 83 ; 25 W. R. 872, O. A. 
Antwiationa FoUd. Re Longdondale Oottou Splimiijj? Co. 
(1878), 8 Ch. I). 150 ; He Hamilton’B Windsor Iron Works 
(Jo. (1879), 40 L. T. 509. Distd. He Cambrian Miuinj? Co. 
(1881), 4 5 L. T. 208. CODSd. He F‘onnd & Hutcdiins (1889). 
42 Ch. i>. 402; Re Stul^bs, Barney v. Stubbs, 11891 j 
1 CJh. 475. Refd. Andrew v. Swan.sea Cambrian Benoflt 
Bldg". Soc, (1880), 50 L. J. Q. B. 428 ; He Brown, Bailey 
& Dixon, FjX tK Roberts & Wright (1 881 ). 50 L. J. Ch. 738 ; 
Strong V. Carlyle I’ress, [1893J 1 (Jh. 268 ; British Linen 
Co. r. Sontli American & Mexican Co., [1894] 1 Ch. 108. 

mere fact that an order has 
been made for winding up a co. does not prevent 
a debenture-holder or mtgee. of the co. from 
bringing an action to realise his security . — Be 
JiONGDENDAI.E LOl'TON SriNNING CO. (1878), 8 
Ch. D. 150 ; 48 L. J. Ch. 51 ; 38 L. T, 776 ; 26 
W. R. 491. 

Annotation’. — Refd. Andrew v S\va,iiBea Cambrian Benefit 
Bldg. Soc. (1880), 50 L. J. Q.B. 428. 

5182. .] — In the winding up of a co. an 

order was made directing an inquiry what securities 
had from time to time bec'n given by the co., & 
what were the priorities of the incumbrancers. 
A mtgee., in whose presence tliis order had been 
made, & who had not appealed from it, but had 
subsequently obtained an order giving liim leave 
to attend all proceedings in the winding up, & 
directing that his costs of attending the proceed- 
ings should be costs in the winding up, appUed 
to the ct., under 1862 Act, s. 87, for leave to in- 
stitute a foreclosure action, notwithstanding the 
winding up order ; — Held : leave should be given 
to the mtgee. to biing such action as he might be 
advised to enforce his security, on his undertaking 
that, notwithstanding the order obtained by him 
in the winding up, his (osts of attending the pro- 
ceedings in the winding up should be in the dis- 
cretion of the judge. — Be Hamilton’s Windsor 
Ironworks Co., Ltd. (1879), 40 L. T. 569 ; 27 
W. R. 827, O. A. 

Annotatimi : — Refd. He Brow'ii, Bayley He Dixon, Ex p. 
Roberts & Wright (1881), 30 W. R. 5. 

5183. Proof of debt — Against general assets — 
When property charged insufficient.] — Re Colonial 
Trusts Corpn., Ex p, Bradshaw, No. 4(565, ante, 

5184. On right to appoint receiver under 


security.] — After the co. was ordered to be wound 
up compulsorily, debenture-holders, under an 
express power in their debentures appointed a 
receiver of all the co.’s property, & aiiplied to the 
ct. that such receiver might take i)osse8sion of the 
property notwithstanding the appointment of an 
official liquidator. The debentures conferred on 
the receiver, when appointed, very varied powers : 
— Held : the debenture-holders had a right to 
the order, the ct. did not possess the discretion 
as to the i^erson to be appointed receiver which it 
would have had if the debenture -holders were in 
an action asking the ct. to appoint a receiver. — 
Be Pound (Henry), Son, & PIutciiins (1889), 
42 Ch. D. 402 ; 58 L. .1. Ch. 792 ; 62 L. T. 137 ; 
38 W. R. 18 ; 5 T. L. R. 720 ; 1 Meg. 363, C. A. 

Anmdation.a : — Distd. He StubbH, Barney v. [1801J 

1 Oh. 475. Polld. Strongr v. (/arlylo PresH, [1893] 1 Oh. 

268. Consd. British Linen Co. v. South American He 

Mexican Co., [1894] 1 Oh. 108. Mentd. Davies v. Tlionias, 

[1900] 2 Ch. 462. 

5185. Irredeemable debentures— Become redeem- 
able.] — Be Southern Brazilian Rio Grande do 
Sul Ry. Co., Ltd., No. 4582, ayiie, 

5186. Assets subject to floating charge — Liable 
for preferential debts — If general assets insufficient.] 
—The effect of 1908 Act, s. 209, (1) («), (2) (/>), & 
(3), is that the costs expense's of the winding up 
of a co. are payable out of the assets of the co. not 
comprised in a debenture security, before any 
payment is made by the liquidator of preferential 
debts ; but if the general assets of the co., after 
discharge of the costs & expense's of winding up, 
are insufficient to make payment of the preferen- 
tial debts, then, to the extent to which they are 
insufficient, the amount must be made up by de- 
benture-holders holding a security creating a 
floating charge upon the property of the co., out 
of the property of the co. comprised in or subject 
to the charge. — Westminster Cdrrn. v. Chapman, 
[1916] 1 Cli. 161 ; 85 L. J. Ch. 331 ; 114 L. T. 63, 
80 .1. P. 71 ; [1916] H. B. R. 12. 

Fixing floating charge.] — See Sub-sect. 2, tu {e) i., 
ante. 

On transfer of debentures,] — Sec Sub-sect. 2, 
I., ante. 

Right to interest.]— Sect. 36, sub-sect. 11 
E. (d), posf. 

Debenture payable by instalments.] — Sec No. 

4787, ante. 


^ Sub-sect. 8. — Interest on Securities. 

5187. Accrues de die in diem — Though payable 
half-yearly.] — Interest payable on coupons to de- 
bentures, though payable half-yearly, accrues due 
de die hi diem, &■ is therefore subject to apportiuii- 
ment . — Be Rogers’ Trusts (1860), i X4rew. A Sin. 
338 ; 30 L. J. Cb. 153 ; 3 L. T. 397 ; 6 Jur. N. S. 
1363 ; 9 W. R. 64 ; 62 E. R. 408. 


5188. What may be proved for in winding up — 
To date of confirmatory resolution to wind up.] — 

Where a voluntary winding ux) had been ordered 
to be continued under supervision debenture- 
liolders were held entitled to prove for interest 
only up to the date c^f the confirmatory resolution 
to wind up the co, voluntajily, without x>rejudicc 
to their right to x>rove for further interi'st, if there 


The liquldator« diHimtud the validity 
of the mtgo. Hz, the extent of the 
property covered by it ; — livid : the 
receiver should not bo discharged ; 
but the order appointing a receiver on 
behalf of debenture -holders Hocured by 
the mtge. should be varied so as to 
limit It to property described in (,hc 
intgc. — Bank ok Montreal v. Mari- 
time SuunuTE Fibre Co. (1901), 22 
C. L. T. 37 ; 2 N. B. Eq. Rep. 328.— 
CAN. 


PART III. SECT. 34, SUB-SECT. 8. 

t. Payment of interest out of cer- 
tain fund — • Hesulling in breach of 
trust to plaintiJPs Jcnowledge — Whether 
defence to action for interc.st.] — In an 
action for the recovery of interest upon 
certain dcbcntui*e8 issued by defts. 
& held by the Crown, defte. set up that 
they had no authority to Itisue the 
debeiitiirefl ; that the application by 
them of moneys received from the aaJe 
of debentures to the payment of 


interest on other debentures, wan a 
misapplication of the trust fund Hz a 
breach of trust ; & that the Crown’s 
advisers km^w, when the debentures 
were acquired by it, that the proceeds 
were to be so misapplied : — Held : inas- 
much as defts. had authority to issue 
& dispose of the debentui'es, their acts 
in so doing were iiitra vires, He com- 
plicity by the Crown in a broach of 
trust committed by them could not be 
relied on as a dofeuoo to the action. — 

H 2 
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SccU 34 . — Borrowing and sccurmg money : Std}- 
sect. 8.] 

.should be found to be surplus assets. Payments 
of interest made since the above date to be brought 
into account by the debenture-holders . — lie 
Imperial Land Co. of Marseilles, Ex p. Col- 
borne Strawbridge (1870), L. K. 11 Eq. 478 ; 
23 L. T. 515 ; 24 L. T. 255 ; 19 W. K. 223 ; suh 
7ioin, lie Imperial Land Co. of Marsprlles, Ex /?. 
Debenture Holders, 40 L. J. Ch. 93. 

Annotations : — Mentd. lie South Ehhox Estuary & Rcclama- 
tioii Co., Ex p. C'horloy (1870), 19 W. R. 430 ; Crouch v. 
Credit Foncier of England (1873), L. R. 8 i). J3. 374: Rc 
lleixMiles liiHce., Bruiiton’s (Jlaim (1874), L. R. 19 Eq. 302 ; 
Ri‘ Imperial Jjand Co. of Marseilles, Exp. Larkirq? (1877), 

4 C'ii. 1). 560 ; British India Steam Navigation Co. v. 
1. R. Conns. (1881), 7 Q. B. D. 1G5 ; Re Western Counties 
Steam Bakeries & Milling Co. (1897), 45 W. R, 418. 

5189. Judgment recovered for principal^ — 

Interest at 4 per cent.] — A railway co., in 18()4, 
issued debentures by which it bound itself to pay 
a principal sum one year after the date of issue, 
with interest at (5 per cent., & charged the railway 
A undertaking with the payment of the iirincipal 
sum A interest. Soon after the expiration of the 
year a debenture-holder brought an action against 
the co., & recovered judgment for the principal 
debt, interest, A costs. The co. was ordered to be 
wound up in 1808, A the debenture-holder was 
admitted to prove for the judgment debt, A interest 
at 4 per cent. He claimed to prove for an addi- 
tional 2 per cent, on the original amount of the 
debenture from the date of the judgment : — Held : 
the original debt was merged in the judgment, A 
claimant was only entitled to interest on the judg- 
ment at 4 per cent. — lie European (^entral Ky. 
Co., Ex p. Oriental Financial (-orpn. (1870), 
4 Ch. D. 33 ; 40 L. J. Ch. 57 ; 35 L. T. 583 ; 25 
W. Jl. 92, C. A. 

Annotations : — Distd. Popple v. Sylvester (1882), 22 Cli. 1). 
98. Folld. Arbuthnol v. Bunsilall (1890), 62 L. T. 234. 
Expld. Ecoumuic Life Assce. Soc. v. Usborne, [1902] A. C. 
1 17. Refd. Re Sueyd, Ex p. Fovviiigs (1883), 25 C’h. D. 
338. 

See, further, Judgments A Orders. 

_,] — See, generally^ Sect. 30, sub-sect. 11, A. 

(70 ; Sect. 37, sub-sect. 8 ; Sect. 38, sub-sect. 0, post. 

5190. When debenture ceases to carry interest — 
Bonds drawn for repayment but not paid.] — By a 
deed for declaring the trusts of remittances to be 
sent from time to time to this country from Peru 
for the purposes of a i*ailway undertaking, after 
reciting that aiTangements had been made for the 
issue of a public loan of £1,000,000 in mtge. bonds, 
redeemable by half-yearly drawings in ten years, 
it was provided that the sums to be remittevl from 
1 iuK^ to time should be applied on the next follow- 
ing Dec. 1 A June 1, as the case might be, in pay- 
ment of the principal sums secured by such of the 
said mtge. bonds as should have been drawn on 
the preceding Nov. 1 A May 1, as the case might 
be, A of the half-yearly interest on such of the 
said mtge. bonds as should be outstanding A 
bearing interest, but no interest should be payable 
on any drawn bond after the day fixed for its 
redemption ; that the mtgors. might in any year 
r(‘deem any larger amount than 10 per cent, of 
thc! bonds, A for that j^urpose might cause any 
larger number of bonds than before i)rovided, to 
be drawn for redemption in any yeai*. ( laust* 3 
provided for the advertisement of drawn bonds 
on th(‘ assumption that the funds for xi^i-ymcRt 
were duly remitted, A clauses 8 charged all bonds 
on the undertaking ; A by clause 15, after giving 
power to the trustees to take i>ossession of the 
mortgaged ])rop(‘rty if d (‘fault were made in 


payment of principal A interest, it was proviiied 
that the trustees should, out of any money wliich 
should come into their hands, after certain 
necessary payments, apply the residue of the said 
moneys in or towards payment of the principal 
moneys A interest secured by the said mtge. bonds 
in the following order : first, in payment of all 
arrears of interest actually due on such of the said 
bonds as should be outstanding A bearing interest ; 
secondly, in redemption of such an amount of the 
said mtge. bonds as ought to have been redeemed 
on any previous June 1 or Dec. 1, but might not 
have been redeemed in consequence of default in 
jiroviding the necessary funds ; A lastly in the 
payment of the future interest on the bonds A the 
redemption of the same in any future half-year. 
The bonds issued in pursuance of this deed were 
for payment to the bearer of each bond of the 
principal sum secured on June 1 or Dec. 1, as the 
case might be, next following the day on which 
the bon cl should b(* drawn, A interest thereon at 
7 per cent, half-yearly on every .Tune 1 A Dec. 1, 
up to A including the day on which the principal 
sum should become payable ; A to each bond were 
attached coui>ons foi* the half-yearly interest ex- 
tending over ten years. D(‘fault having been 
made in the remittances, Hu‘ trustees took pos- 
session of the properly, A from time to time 
received various sums of money on account of the 
profits, but n(jt enough to pay in full the half- 
yearly interest A also the principal du(‘ upon the 
bonds, which wore from time to time drawn for 
repaym(*nt. In an action for determining the 
rights of the holders of the drawn A undrawn bonds 
respectively, it W'as held that, aft(‘r the day fixed 
for redtanption, interest on the principal sums 
secured by th(‘ drawn bonds was only I'ccoverable 
as damages, A was not , upon the construction of 
the deed, payable out of the mon(‘ys in the hands 
of the trustees on drawn bonds aft(‘r the day when 
they ought to have been jiaid. ihit upon appeal : 
— Held: (1) inter(‘st at/ 7 jxn* cent, was payable 
pari pa^ssu upon the drawn bonds until actual 
payment ; (2) as well the di’a-wn bonds, in payment 
of which default had been madt*, as the undrawn 
bonds, were outstanding A bearing interest within 
the meaning of the deecl, A interest upon them w'as 
payable pari passu witli the undrawn bonds. — - 
Gc)RD1LLo V . Wegi^elin (1877), 5 (Ji. I). 287 ; 4(5 
L. J. rh. 091 ; 30 L. T. 200 ; 25 W. K. 020, C. A. 

5191. Interest guaranteed — Guarantee subsist- 
ing after winding up of company.]^ A. guaranteed 
B. th(* regular payment of the interest payable 
under the debenture of a limited co. until the 
principal sum secured by the d(‘henture was repaid 
by the co. S(3me time afterwards the co. went 
into liquidation A was dissolved by virtue of 1802 
Act, s. 143. Subsequently A, bec'arne bkpt. : — 
Held : notwithstanding the dissolution of the co., 
B. was entitled to prove in A.’s bkpey. for the 
estimated value of the future interest payable 
under the guarantee. — He Eitzgeorge, Ex p. 
Hobson, |1905] 1 K. B. 402 ; 74 L. J. K. B. 322 ; 
92 L. T. 200 ; 53 W. K. 384 ; 49 Hoi. Jo. 204 ; 12 
Mans. 14. 

Annoiaiums : — Expld. & Distd. Re Moss, Ex j). Hallet , 

[1905 J 2 K. B. 307. Refd. Re Pyko, Davis v, Jeffreys 

(1910), 55 Sol. Jo. 109. 

5192. Appropriation of payments to principal 
or income.] — A debenture trust deed executed by 
a co. provided that the trustees should appropriate 
the proceeds of the realisation of the securities first 
towards payment of all arrears of interest on the 
debentures, A then tow'ards payment of the 


R. V . Quebec North Shore 'Iurnpikk 
Trustees (1904), 8 Exch. C. R. 390 ; 

38 S. C. R, 62.— CAN. 


a. JJehcntnres issved to hank sc- 
car big overdraft — Interest charged on 
overdraft — Whether inixrcsi payable on 


debentures as well .] — A co. Issued to a 
bank, as security for advances, 6 
debentures of the co. for £1,000 each. 
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rincipal. The co. made default, & an action was 
rought on behalf of the debenture-holders to 
enforce their security. The judgment in the 
action ordered that the trusts of the deed should 
be caiTied int/O execution, & directed that the 
usual accounts & inquiries should be taken & 
made. The securities were gradually realised, 
orders were from time to time made under which 
certain sums were paid to the debenture-holders 
on account of interest, after deducting income 
tax. When the order on further consideration was 
made there was evidence that the securities would 
prove insufficient, & that order directed that pltfs.’ 
taxed costs as between solr. client should be 
paid by the trustees out of the moneys in their 
hands. The subsequent orders for payment to 
the debenture-holders directed that the payments 
should be made on account generally of what was 
due for principal interest. The securities 
having been practically all realised, the trustees 
had in their hands a sum of money which they 
projiosod to pay to the debenture-holders. It was 
admitted that if the whole of the payments to the 
debenture-holdei's were attributed to firincipal 
they would be insufficient to discharge the full 
amount due. The Oommrs. of Inland Revenue 
claimed that- all the payments ma/<le on account 
gentirally ought to be attributed to inierest in tlu^ 
lirst place, & that income tax should be deducted 
from them. Upon a summons taken out by the 
trustees of tlu* deed to determine this question r — 
Held : ui)on tlie construction of the orders which 
directed payments on account generally, having 
regard to the circumstances of the case the ct. 
when making those orders had puri)Osely left 
open for future determination the question how 
the X)ayments were to be ultimately appropriated 
as between principal interest, it being now 
(dearly for the benelit of the debenture-holders 
that those payments should be appropriated to 
principal, they ought to be so appropriated, with- 
<^ut putting the debenture-hold(n*s to an election 
how the ay)pT*opriation should be made, & consc- 
qu(*ntly income tax ought not to be deducted. 

But the order was made without prejudice to 
the (yueslion wlndher the payments, or any part 
or parts thereof, ought, in the hands of the persons 
to whom payments had been made, to be treated 
as prirudpal or interest. — Smith v. Law Ouarantke 
Trust Soc iety, Ltd., jlUOI] 2 Uh. 5(39; 73 
L. J. (di. 738 ; 94 L. T. 545 ; 20 T. L. R. 789 ; 12 
Mans. 0(>, C. A. 

AntMtaiion : — Mentd. Tic Cal^rary & Medicine IJat Land Co., 

JMtreon v. The Co., {lOOSJ 2 CIi. 652. 

5193. .J — A debenture trust deed provided 

that the tr*ustees should, in cas(^ of default by the 
CO., apply the net proceeds of any realisation of 
the securities, first in payment of interest, secondly 
of the principal, due on the debentures. The co. 
made default, & a representative action was 
brought on behalf of the debenture-holders to 
enforce their security, in which the trusts of the 
deed were ordered to be carried into execution & 
the usual accounts were directed. The master 
certified the amounts due to the various debenture- 
holders for principal, but, as the security was 
believed to be insufficient, he forbore to compute 
interest. The securities were gradually realised, 
orders were made in chambers from time to 
time whereby dividends of 5.*?. in the pound, lO.s*. 
in the pound, & 5.8. in the pound were directed to 
be paid “ on t he principal sums by the master’s 
certificate certified to be due to ” the debenture- 


holders ; the last of the dividends being further 
described as “ the balance of the principal sum ” 
so certified. A further sum was subsequently 
received sufficient to pay all arrears of interest & 
leave a small surplus for the co. The question 
now raised was whether by the terms of these 
orders the debenture-holders had lost their rights 
under the trust deed : — Held : (1) there had been 
no final & complete appropriation by these orders 
as between principal <fe interest, & the debenture- 
holders were entitled to receive the whole of their 
arrears of interest in accordance with the provisions 
of the trust deed, before any sm'plus was payable 
to the CO. From the first the ct. had professed 
to be carrying into elTect the trusts of this deed & 
not to be varying those trusts t (2) pltf. suing in 
his representative capacity could not elect on 
behalf of the persons whom he represented, to 
take less than they were entitled to according to 
the trust deed, but each individual member of the 
class had a sei)arate right to elect when the facts 
were known ; (8) the ct. had no jurisdiction to 

vary the trusts of the deed without the consent of 
all parties, & did not profess to do so ; (4) the 
earlier payments were therefore subject to final 
adjustment so as to give effect to the trusts of the 
trust deed, & must be treated as having been 
made first in discharge of interest, & only after 
all liability on account of interest had been dis- 
charged in jiajunent of principal, the moneys 
now available for division must be applied on the 
footing that the earlier payments had not com- 
pletely paid off the principal. — Rc Calgary & 
Medicine Hat Land Co., Ltd., Pigeon v. 
Calgary Medicine Hat Land Co,, Ltd., [1908] 
2 Ch. (352 ; 78 L. J. Ch. 97 ; 99 L. T. 706 ; 16 
Mans. 86, C\ A. 

AnfwtaHoiw : — As to (1) Refd. Keates v. Lewis Merthyr 

Consol Mat eel CollicricH, [1910] 2 K. B. 445 ; C^loulte v, 

storey, [lUllJ 1 Ch. 18. 

5194. Payment by cheque — Failure by holder 
to cash cheques.] — (.heques for interest on mtge. 
debentures of a co. from time to time were given, 
three to the regtstcred holder, who, being a 
trustee, indorsed them over to a beneficiary, & 
three direct, with the registered holder’s consent 
to the beneliciary. The co. went into liquidation 
j & the beneficiary had not cashed the cheques : — 
I Hcdd : in the absence of circumstances from which 
an intention t o the contrary could be inferred, the 
security for the interest had not been released. — 
Re Dpifries (J.) Sons, Ltd., Eiciiholz v. 
Defries (J.) A Sons, Ltd., [1909] 2 Ch. 428 ; 78 
L. J. Ch. 720 ; 101 L. T. 486 ; 25 T. L. R. 752 ; 
58 Sol. Jo. 697 ; 16 Mans. 808. 

5196. Interest payable out of net earnings.] — 
A co. issued debenture-stock, the interest on which 
was to be paid out of the net earnings of the co. 
The CO. proposed to set aside a sum representing 
profits : — Held : the co. was only entitled to set 
aside so much of the sum as was required for the 
maintenance of the security, & the balance ought 
to be distributed among the debenture-stock- 
holders. — llESLOP V, Paraguay Central Ry. Co., 
Ltd. (1910), 54 Sol. Jo. 234. 

5196. Interest paid on some debentures to later 
date than others — Whether assets applied in equal- 
ising interest.] — Whcj*e debentures are charged by 
way of floating security to rank pari passu as a 
first charge on the property of the co. “ without 
any iireferencc or priority over one another,” & 
when the security comes to be enforced in a de- 
benture-holder’s action, & it appears that some 


bearing- interest at. 5 per cent, ac- 
companied by a letter of charge. The 
bank charged interest on the overdraft 
of the CO. The co. was afterwards 


wound np. At the date of the winding 
up the CO. was indebted to the bank 
in a sum lai'ger than the amount of 
the debentui'os, exclusive of interest 


Iheivon, which had not been paid : — 
Held : the bank was entitled to interest 
on the debentures. — Rg Vint & Sons, 
[1905] 1 I. II. 112. — IR. 
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Sect. 34. — Borrowing and securing money : Siib-sect. 

8. Sects. 35 ife: 36 : Sub-sect. \ ^ A. & B. (a).] 

debenture-holders have been paid interest by the 
CO. while a going concern, down to a later date 
than other debenture-holders, the latter, in the 
absence of some express provision to that effect, 
are not entitled to have the assets applied in 
equalising the amount of interest before any 
further distribution is made, but the amount 
found due to each debenture-holder for principal 
& interest ought to be calculated down to the date 
of the master’s certificate, & the assets distributed 
ratably according to the amounts so found due. — 
Be Midland Express, Ltd., Pearson r. Midland 
Express, Ltd., [U)14] 1 Ch. 41 ; 83 L. T. Ch. 153 ; 
109 L. T. 697 ; 30 T. L. R. 38 ; 58 Sol. Jo. 47 ; 
21 Mans. 34, C. A. 


Sect. 35.— WINDING UP GENERALLY. 

5301. How company can be extinguished — Only 
by winding up.] — Reuss (Princess) v. Bos, No. 
5331, post. 

5302. Whether winding up by court or volun- 
tarily — Provisions in deed of settlement.] — A 

proviso for the dissolution of a co., in a particular 
manner does not exclude the jurisdiction of the 
ct. to decree a dissolution in case of misconduct. — 
Kinder v. Taylor (1825), 3 L. J. O. S. Oh. 68, 

L. C. 

5303. .] — Tlie provisions of 1862 Act, as 
^ winding-up orders under the Ot. of Ch., are not 
intended to apply to cases where there is a very 
small body of shareholders, At no difficulties in 
the way of voluntary winding up exist. — Be 
Natal, etc. Co., Ltd. (1863), 1 Hem. & M. 039 ; 
71 E. R. 280. 

Annotations : — Folld. lie Sea & Blvor IVIariiie IiiKoe. 

L. R. 2 Eq. 545. CODSd. lie General Co. for Promotion 
of Land Credit 5 Ch. Apj). 3(17, n. ; He Sanderson’s 

Patents Aesocu. (1871), L. R. 12 Eq. 188; He Second 
Commercial Benefit Bldg-. Soc. (1873), 48 L. J. Ch. 
753. 

Winding up by court — Where voluntary 

winding up begun.] — See Sect. 37, sub-sect. 15, A., 
post, 

.] — See, generally. Sect. 36, post. 

Voluntary winding up.] — See, generally. 

Sect. 37, post. 


Sect. 36.— WINDING UP BY COURT. 

Sub -SECT. 1. — Jurisdiction. 

A. In General. 

5304. Extent of Jurisdiction — To deal with 
matters of practice — Though no bill or petition 
before court,] — The ct. has jurisdiction under 
1862 Act to deal with all matters relating to 
practice touching the winding up of cos., etc., 
although no bill filed or petition presented. — 
Re Cashar Go. (1866), 15 L. T. 274. 

5305. . ] — A ct. of appeal will generally 

refuse to interfere with the discretion of the judge 
in the ct. below as to the amount or time of a c^. 
It is the imperative duty of the ct. to exercise 
the powers which are given by 1862 Act, for the 
benefit of the creditcjrs, having regard to the 
position in which the legislature has jfiaced them. 
Persons on the list of shareholders of a co. in 
process of being wound up, having thereby 
incmTed a primd facie legal liability, are not 
entitled to resist the making of a call on the ground 
that they assert a right to have their names 
removed from the list ; but their remedy is to 
apply for the suspension of the operation of the 
call as against themselves. — Re Barnett’s Banking 
Co., T^’D. (1867), 36 L. J. Ch. 215 ; 15 W. R. 372 ; 
suh nom. Re Barned’s Banking Co., Ltd., Ex p. 
Official Liquidators, 15 L. T. 597, Tj. JJ. 
Ammtaiion — Reid. He Law Gnarauteo Trust & Accident 

Soc. (1910), 20 T. L. R. 605. 

5306. Court of Appeal — Cannot hear original 

petition.] — The Ct. of Appeal has no jurisdiction 
to hear an original petition. — Re Dunraven Adajie 
Coal Iron Co., Sheffield Wagon Co.’s 
Original Petition (1875), 33 L. T. 371 ; 21 

W. R. 37 ; 1 Char. Pr. Cas. 2, A. 

5307. Chancery Division of High Court.] — 

The jurisdiction of the Ct. of Ch. in winding up 
matters not being taken away by the Jud. Acts, 
the Ch. Div. is tlie proper Div. in which all matters 
relating to winding ui) business should be brought ; 
& this applies to the stay of actions in any other 
Div. of the Ct. — The same principle applies whox'e 
a CO. is being wound up voluntarily. — Needham v. 
Rivers Protection & Manure Co. (1875), 1 
(fii. D. 253 ; 33 L. T. 403 ; 24 W. R. 317 ; 20 
Sol, Jo. 92 ; 2 Char. Pr. Cas. 64 ; suIj mnn. Re 
Rivers Protection & Manure Co., l/rn., 
Needham v. Rivers Protection & Manure Co., 
Ltd., 45 L. J. Ch. 132. 

Amioialimi Re Staploford Colliery C'o. (1875), 24 

W. R. 173. 


PART III. SECT. 35. 

a. Object of tmnAinf/ up — Hay- 
ment of creditors— -Order rmly made 
where possibility that creditors inll 
derive some bcriefit.}— An order for the 
winding? up of a co. will not be granted 
unlo88 there is a reasonahle possibility 
that the creditors will derive Home 
benefit therefrom which they could 
not othoT^se obtain, e.y., where there 
Is unpaid capital which can only be 
made available for creditors by 
winding up the co. — He Soimi East 
CoRpN., Ltd. (1915), 31 W. L. R. 145 ; 
8 W. W. U. 297. — CAN. 

b. .] — The object of .Toiut-Stock 

Cos. Act, 1858 (c. 00), is not only 
to provide for the payment of the 
debts of a co., but also lo etpialisc the 
losses of the contributories. — Graham 
V. M‘Clelland Western Bank (1860), 
4 Maeph. (Ct. of Sess.) 484. — SCOT. 


PART III. SECT. 86. SUB-SECT. 1.— A. 

c. Extent of jurisdiction — Not to 
exercise discretion of directors.}-— The 
ct. has no jurisdiction after the co. lias 
gone into liquidation to exeredse dis- 
ci“etion which rested with the directors. 
— He Chatoworth Estate Co., Ltd., 
He Clarke, Ex p. Hartnell (1892), 
18 V. L. R. 442.— AU5. 


d. Over all maiter arising in 

V'indiny up — To exclusion of other 
courts. ] — It is the intention of Dominion 
Winding-up Act that one ct. siiould 
control all the estate of an insolvent 
CO. ; to settle all claims of debt, 
priviU-ge, mtgo., lien or right of pro- 
perty ui)on, in or to any effects or 
property of such co. in the simi)leHt & 
least expensive way & to distribute its 
assets among its creditors in the most 
expeditious manner, & not to have 
j)rocoodiJigs delayed or impeded by or 
dependent upon outside or expensive 
litigation in other cts. — He Toronto 
Wood & Shingle Co, (1894), 30 
C. L. T. 353.— CAN. 

e. — — To refuse unuding-up order 
— Petition oj creditor with substanlial 
interest.] — Where the insolvency of a 
CO. is admitted, the ct. has no dis- 
cretion under Winding-up Act, R. S. C., 
c. 129, 8. 9, to refuse to gfrant a winding- 
up order on the petition of a creditor 
^vllO has a substantial Interest in the 
tjstafxi, although the co. has made a 
v(jluutary assignmeiit for the benefit 
of Its creditors, & most of them are 
willing that the winding up should 
be under such assignment. — He Wil- 
liam Lamb Manufacturing Co. of 
Ottawa (1900), 32 O. R. 243. — CAN. 


f. .] — The ct. has a 

disen'tion to grant or withhold a 
winding-ui) order under R. S. C., 
c. 129, 8. 9 . — He Maple Leaf Daiuv 
c;o, (1901), 2 O. L. R. 590 ; 21 C. L. T. 
590.— CAN. 

g. — — H hen unnding-up .jfctition 
opposed by the company, j — ^An order for 
the compulsory winding up of a co. 
may be made under (-os. Winding-up 
Act (S. B. C., 1898, c. 14), notwith- 
standing that the winding up is opposed 
bv the co.— Rc Florida Mining Co., 
Ltd. (1902), 9 B. C. R. 108. — CAN. 

Emergency legislation — Iff/r 

Relief Act, 1916 (c. 74).]— On 

objexition that no leave to proceed 
under sect. 10 of the above Act Imd 
boon granted & as a matter of pro- 
cedure the provincial logislalloii was 
effective notwitbst-anding fiic Act 
under which the application was made 
was a Dominion statute : — Held : as 
all proceedings were taken under a 
Dominion statute & all i)rocedure 
under it was governed by the Act & 
by the windlng-up of rules passed in 

{ )ursuance of sect. 92, the above Act 
las no bearing or effect, & its pro- 
visions need not be recognised in 
dealing with matters under the Wind- 
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To commit for contempt.] — Sub-sect. 19, 
F., post, 

5308. To make order after petition dis- 
missed.] — The ct. h6is no jurisdiction to make an 
order on a petition to wind up a co. which had 
been dismissed with costs, otherwise than on an 
appeal or rehearing:. — Re North Wai^s Slate 
Supply Co. (1870), 21 L. T. 818 ; 18 W. R. 408. 

At hearing of petition.] — See Sub-sect. 3, 

E. (/i), post, 

5309. To order taxation of costs — Incurred 

before winding up.] — This co. was ordered to be 
wound up compulsorily in Sept. 1909. At that 
date the co.’s solrs. had in their hands large sums 
of money belonging to the co. They repaid a 
considerable amount to the co. or liqiudator, but 
retained £471, against which they claimed to set 
off their costs incurred before the winding up. 
Tlie official receiver, who was liquidator, took out 
a summons for delivery of a bill of costs & cash 
account, taxation, & payment. The registrar 
made an order, which the solrs. did not oppose, 
for delivery of a bill of costs & cash account only. 
The solrs. delivered them, showing a balance due 
from them to the co. of £13. The official receiver 
then brought the summons on again for an order 
for taxation in the winding u^) patient. The 
solrs. resisted the application, claiming to have 
their costs taxed under the Solrs. Act, 1843 


(c. 73) : — Held : the solrs. in this case by sub- 
mitting to the order to deliver a bill of costs had 
submitted to the jurisdiction for a proper conse- 
quential order for taxation & payment in the wind- 
ing up. A judge sitting in winding-up matters 
has jurisdiction to make an order for taxation of 
costs incurred before the winding up either under 
the Solrs. Act, 1843 (c. 73), or in the winding up. — 
Re Palace Restaurants, Ltd., [1914] 1 Ch. 492 ; 
83 L. .T. Gh. 427 ; 110 L. T. 534 ; 30 T. L. R. 248 ; 
58 Sol. Jo. 268 ; 21 Mans. 109, C. A. 

B, Courts exercising Jurisdiction, 

{a) County Courts, 

See 1908 Act, sect. 131. 

5310. Effect of Companies (Winding up) Act, 
1890 (c. 63) — Petition presented before Act in force 
— Jurisdiction of High Court .] — Re London &; 
Yorkshire Mutual Money Club Co. (1891), 7 
T. L. R. 182. 

Anrioiati<m : — Folld. Rc Newspaper Co-op. Assocn. (1891), 

7 T. L. K. 202. 

5311. .] — Re Newspaper Co- 

operative Assocn., Ltd. (1891), 7 T. L. R. 202. 

5312. What county courts have Jurisdiction 

— Metropolitan county courts — Jurisdiction at- 
tached to High CoiHt.] — Re Court Bureau, Ltd. 
(1893 ), 7 T. L. R. 223. 


inff-np Act. — Re RonsoN Investment 
C o.. Ltd., I1918J 1 W. W. R. 779.— 

CAN. 

k. Courts of SouUicrii Ireland 

— Articles of Agreement constitutirio 
Irish Free lState.\ — ITiider Provisional 
(lovt. (TransfiT of Functions) Order. 
1922, the functions of certain depart- 
jnciits, including the Board of Trade, 
were transferred to the ITovisional 
Govt, of Southern Ireland, sot up in 
accordance with the Articles of Agree- 
nicnt of Dec. 1921. On petition by 
a sharctiolder for the compulsory 
windiiiK up of the co. as an unregis- 
tered co. : — Held: notwithstanding tlie 
Articles of Agreement of Dee. 1921, 
the Irish Free State (Agreement) Act, 
1922 (c. 4), eSc of the orders thereunder, 
1 iio C’os. Acts remain in full force until 
revoked or altered hy a competent 
legislature, & tlie cts. of Southern 
Ireland had no jurisdiction to make 
the order sought for in the petition. — 
R<^ PoRT.VKLINGl'ON ElEL'TIUC LIUHT & 
Power Co., Ltd., [1922] 1. R. 100. — 
IR. 

l. Jurisdiction of insolvent court” 
— Not interfered with by other courts.] 
— The ot. will not, unless in a 
very exceptional case, interfere with 
tho jurisdiction of the insolvent ct. 
by winding up the affairs of an in- 
solvent CO. Where a bill w’as tiled 
for the purpose of winding up tho 
affairs of an insolvent insurance co., 
a demurrer for want of equity was 
allowed, although tho bill prayed, 
amongst other things, for the appoint- 
ment of a receiver to get in the assets, 
8c wind up the affairs of the oo. — ■ 
McNeil v. Reltanck Mui’Ual Fire 
Insobanck Co. (1879), 26 Gr. 567. — 
CAN. 

m. Jurisdiction of master — To try 
claims arising out of breach of contract.] 
— In proceeding under a judgment for 
the windii^ up of a co., the master has 
the same jurisdiction to try claims for 
unliquidated damages arising out of 
broacli of contract as he would have 
in an administration proceeding. — 
CT..ARKE V. Union Fire Inrxjranck 
Co., Cabton’b Case (1884), 10 P. R. 
839. — CAN. 

n. , — Delegation to master in 

ordinary — Local master. ] — It is not 
competent for the master in chambers 
to make an order under 45 Viet. c. 23, 
B. 77 (D), as amended by 47 Viet, c. 39, 
s. 5 (D), referring the winding up to 


tho master in ordinary. That may be 
done by a judge, as in conform its’' ^vith 
the usual course of proceedings in other 
causes 8c matters, but it Is not the 
practice, save in one or two exceptional 
cases, to have references ordered by 
the master in chambers to tho masti'r 
in ordinary. Th(' intention of the Act 
is that t/ho master in chambers, or 
locial master, or master in ordinary, 
may grant a winding-up order, 8c 
CO mi act all the proceedings imcessary 
t-herefor in Ids own office & before 
himself as a judicial officer. — Re 
JoHEEH Hall Manufacturinu Co. 
(1884), 10 P. R. 485.— CAN. 

o. — — .] — Re QUEEN ClTV 

Refinino Co. (1884), 10 P. H. 415. — 
CAN. 

ordinary — ’To decide 
questions arising in winding ap.] -The 
master in ordinary or other officer of 
the ct., to whom its powers may be 
delegated, is not a. competent tribunal 
to decide questions of fraud uhuit 
transfer arising in tho course of a 
reference in wlndiug-up proceedings. — 
Harte w Ontario Express &: Trans- 
portation Co., Molson’s Bank Claim 
(1894), 25 O. R. 247. — CAN. 

q. In chamhers — • Validitg of 

inMrumerits Iteld by strangers .] — Under 
the Winding-up Act the ct. has no 
pt>wer to determine, upon a chamber 
application, as to tho validity of instru- 
ments held by parties not (jonnected 
with tho co. — Re Maritime Trust 
Co., Ltd., & Burns & Co. (1915), 32 
W. L. R. 442 ; 9 W. W. R. 167 ; 22 
B. C. R. 177.— CAN. 

r. To settle list of creditors- - 

To decide right to prove.] — The Ontario 
legislature has power to confer upon 
the mast-er the powers given by tho 
Insurance Corporations Act, 1892. 
The master has power mider that Act 
to settle schedules of creditors, whicli 
implies power to adjudicate upon the 
claims of officials of a co. for services 
to ascertain whether they shall appear 
as croditoi's in the scheaules ; but he 
cannot adjudicate upon the question 
whether they have been guilty of such 
conduct as deprives them of their 
right to claim as creditors. Ho has 
also power to settle schedules of con- 
tributories, but cannot adjudicate 
upon the question whether officials of 
the CO. have been guilty of such a 
breach of duty as to make them liable 
for any loss by reason thereof. Such 


matters can only bo determined by 
action. — Re Dominion Provident, 
Benevolent & Endowment Assocn. 
(1894), 25 O. R. 619. — CAN. 

s. Powers may he delegated 

to.] — ^Tho powers conferred upon; the 
Supreme Ct. by the Winding-up Act 
may be delegated to the master, 
whether according to the usual 
practice & procedure of tho ct. such 
officer is in the habit of exercising 
similar jurisdiction or not. — Re Wind- 
ing-up Act, Re Alberta Loan 8c In- 
vestment Co., [19171 1 W. W. K. 
744 ; 11 Alta. L. R. 744. — CAN. 

t. Retrospective effect of 47 VHct. c. 
39, s. 2 (D) — Companies '* in liguida- 
tion.”] — The above sect, is not Imilted 
in its applicjatiun to cos. being wound 
up at the date of 45 Viet. c. 23 (D) ; 
it applies also to cos. in liquidation, 
i.e., insolvent., though not technically 
being wound up. 8c against wliich pro- 
ceedings are being taken to realise 
their assets & pay their debts. — Rc 
Union Fire 1nhuranc?e Co. (1886), 
13 A. R. 268.— CAN. 

a. J urisdiction of judge in chambers 
— To 'make windinp-up order.] — An 
order for the winding up of a co., 
upon petition may bo made by a 
judge in chambers. — Re Toronto 
Brass Co., Ltd. (1898), 18 P. R. 248. — 
CAN. 

b. Jurisdiction of local judge of 
Supreme Court — Cannot make unuding- 
up order.] — A local judge of tlie 
Supreme Court has no jurisdiction to 
make a winding-up order. — Rc Koote- 
nay Brewing Co. (1898), 7 B. C. R. 
131. — CAN. 

c. Jurisdiction of Court of Ses- 
sions — “ In V'acation,”] — Sect. 135 of 
1908 enacts “ Tlic ct. having jurisdic- 
tion to wind up cos. registered in 
Scotland shall be the Ct. of Session 
in either division thereof, or in tho 
event of a remit to a permanent 
Lord Ordinary, that Lord Ordinary 
during tlie session, & in time of 
vacation tho Lord Ordinary on the 
Bills ” : — Held : tho jurisdiction given 
by this sect, to tho Lord Ordinary on 
the Bills in vacation was not limited 
to cases in which there had been a 
remit to a permanent Lord Ordinary ; 
8c the words “ in lime of vacation ” 
applied to a temporary adjournment 
of tiie ot. during session. — London 
County &; Westminster Bank, Ltd., 
Petitioners, [1911] S. C. 1073* — SCOT. 
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Sect, 36. — Wi7iding up hy court : Snh-sect. 1 , 7?. (a) 
(6), C. (a), {b), (c), (rf), (c), (/), io), (h) d: 

5313. Registered office not within district — For 
greater part ot six months before presentation of 
petition — Assets within district.] — At the date of 
the presentation of a petition in the S. county ct. 
for the winding up of a co., & for the greater pai't 
of the six months preceding that date, the co.’s 
registered office was in London. All its assets 
were in Portsmouth, & the office of the co. had been 
there for a considerable time during the six months 

receding the petition for winding up : — Held : 
y 1908 Act, s. 131 (7), the judge of the county ct. 
had jurisdiction to hear the petition . — Re Soutosea 
Garage, Ltd. (1911), 27 T. L. li. 295 ; 55 Sol. Jo. 
314,11. C. 

Transfer to & from county court .] — See Sub-sect. 
14, A., post. 

5314. Extent of jurisdiction — Cannot decide title 
to property between liquidator & stranger — Arising 
before winding up.] — Where a petition to wind up 
a CO. is presented to a county ct. under 1890 
(Winding up) Act, sect. 1 . sub-sect. 3, the judge of 
the county ct. has no jurisdiction to make an order 
deciding a question as to title to property, whicli 
arose before the commencement of the winding up, 
between the co. & a stranger . — Re Ilkley Hotel 
C o., [1893] 1 Q. B. 248 ; 02 1.. .1. Q. B. 333 ; 08 
L. T. 164 ; 57 J. P. 281 ; 41 W. B. 639 ; 5 B. 
154, D. C. 

5315. “ All the powers of High Court ” — 

Cannot issue writ of fieri facias — To enforce pay- 
ment of moneys received on behalf of company.] — 

Although 1890 (Winding up) Act, s. 1 (6) gives 
to a county ct. having jurisdiction to wind up a 
co. “ all the powers of the High Ct.” in respect of 
such winding up, the county ct. has no power to 
issue a writ of fi. fa. addressed to the sheriff of the 
county, for the purpose of enforcing, by execution, 
an order of that ct. directing a person to pay 
moneys received by liim on behalf of the co. to 
the liquidator.— Bassett’s Plaster Co., Ltd., 
[1894] 2 Q. B. 96 ; 63 L. J. Q. B. 518 ; 70 L. T. 
658 ; 42 W. B. 410 ; 10 R. 191 ; sub 7iom. Re 
Bassett’s Plaster Co., Ltd., Ex p. Bassett, 

1 Mans. 297, D. C 

5316. May commit for contempt of 

court — For disobedience of previous order.]— In 

the course of winding up a co. a county ct. judge 
made an order committing a person who had been 
a director of the co. to prison for disobedience to 
a i^revious order of the ct. : — Held : on api^eal 
from an order for prohibition, inasmuch as a county 


ct. has for the purposes of its jurisdiction to wind 
up a co. under 1890 (Winding-up) Act, all the 
powers of the High Ct., prohibition would not lie. 
— Re New Par Consols, Ltd. (No. 2), [1898] 1 
Q. B. 669 ; 67 L. .1. Q. B. 598 ; 78 T.. T. 312 ; 46 
W. R. 369 ; 14 T. I.. R. 287 ; 42 8ol. .To. 343 ; 5 
Mans. 277, C. A. 

Amwtation : — Apld. U. V. North AIUtIoii C^oiinty Court 
Judge, fl898] 2 Q. B. «8(). 

Power to state special case.] — See Building 

Societies, Vol. VII., p. 503, No. 303. 

Jurisdiction of county courts generally.] — See 

County Courts, Vol. XIII., pp. 456 et seq. 

(b) Stamiaries Court. 

See 1908 Act, s. 131 (4). Part VIII., Sect. 2, 
sub-sect. 4, A., post, 

C. Co^njKtyiies which may be wound up by 

Court. 

{a) In Gemeral. 

5317. Company with only few shareholders — 
Voluntary winding up available.] — Re Natal, etc. 
Co., JiTD., No. 5303, ante. 

The machinery of the Winding-up 
Acts is only applicable to cos. where there an^ 
numerous shareholders. Tliorefore in a co. where 
there were only seven shareholdi^rs, <fc no debts, 
the ct/. dismissed a winding-up petition with costs. 
— Re 8ea <fc River Marine Insurance Co. (1866), 
L. R. 2 Eq. 545 ; 35 L. J. Cli. 820 ; 12 Jur. N. 8. 
779. 

Annotations: — Consd. lie Sandoreoii’n Patents Assocn. 
(1871), L. K. 12 Eq. 188 ; Re Seeond Commercial Bciicht 
Bldg. Soc. (1879), 48 L. J. Ch. 7.53. 

5319. No debts.] — The ct. has jurisdiction 

to make an order to wind up a co. where there are 
only a few shareholders & no debts . — Re 
Sanderson’s Patents Assocn. (1871), L. R. 12 
Eq. 188 ; 40 L. J. Ch. 519 ; 19 W. R. 966. 

Annotation : — Refd. Re Second Commercial Benefit BUIk. 
Soc. (1879), 48 L. J. Ch. 753. 

5320. Less than seven members.] — It is a 

condition precedent to the incorporation of a co. 
that it shall consist of seven members ; & the 
provision in 1862 Act, s. 18, that the certificate 
of incorporation sliall be contdusive evidence that 
all the requisitions of the Act in respect of registra- 
tion have been complied with, does not iireclude 
the ct. from inquhing into tlio question wJiether 
such condition has been fulfilled ; ik, unless the 
CO. consists of seven members the ct, has no 
jurisdiction to make a winding-up order. — Re 
National Debenture & Assets Corpn., [1891] 


PART III. SECT. 36, SUB-SECT. 1.— 

C. (a). 

d. Under Dominion JVinding-vp 
Acts — Company provincially incor- 
porated.] — A CO. Incorporated under 
the Cob. Act, 1890, may be put into 
compulHory liquidation & wound up 
under Dominion Winding-up Amend- 
ment Act, 1889. — Re British Col- 
umbia Iron Works Co., Ltd., Lia- 
bility (1899), 6 B. C. K. 636. — CAN. 

e. . 3 — A co. having 

for its objects, amongst others, the 
borrowing of money & the canying 
on generally the bueinesB of a loan & 
Investment co., though incorporated 
under the authority of a provincial 
legislature, is subject to Dominion 
Winding -up Act, 1906, c. 144 : &, 

under sect. 1 1 of the Act. a winding-up 
order may be made on the application 
of a shareholder, if the co., at a special 
meeting of the shareholders called for 
the purpose, has passed a resolution 
requiring the co. to be wound up. — 
Re Colonial Investment Co. of 


Winnipeg (1913), 26 W. L. B. 843. — 

CAN. 

f. “ Trading company ” — Boom com- 
pany.] — Re Fredericton Boom Co. 
(1907), 2 E. L. R. 451.— CAN. 

g. Company not aHiially exercisinp 
corporate powers.] — If the cliarter or 
letters patent of Incorporaiiog of a co. 
confer upon it powers within Windiug- 
up Act, R. S. C.. 1906, c. 144, s. 2 (d), 
a winding-up order may bo made 
against it under that Act, although it 
does not actually carry on business in 
exercise of such powers. — Re Canadian 
General Service Corpn. (No. 1) 
(1914), 27 W. L. R. 102.— CAN. 

h. Coynpany already in bankruptcy 
— By assignment to trustee, J — An 
incorporated co. made an assignment 
to a trustee under the Bkpey. Act but 
subsequently an order w’as made by 
the registrar in bkpey. upon the 
ex parte application or the authorised 
trust45e directing that all further pro- 
ceedings in the winding up be con- 
tinued under Dominion Winding-up 


Act, R. H. C. 1906, c. 144, delegating 
to an official referee tlie pow’^ers of tlie 
ot. for the winding up of the co. : — 
Held : the registrar in bkpey. bad no 
jurisdiction to make the order & it was 
nugatory. After a co. lias boon put 
in bkpey., rt^sort cannot be had to the 
Wiiidlng-up Act, unless in pending 
cases. After the bkpey. there la 
nothing upon which the winding-up 
proceedings can take effect, the assets 
being vested in the trustee in bkpey. — 
Re Canadian Western Bteel Corpn., 
Ltd. (1922), 69 D. L. R. 689 ; 51 

O. L. R. 616. — CAN. 

k. Company incorporated under 
special Act — Registered under 1908 Act 
with view only to winding up. 3— - 
Although a co. Incorporated under a 
special Act has voluntarily got Itself 
registered under tlie above Act with 
a view only to being wound up, it may 
be wound up by the ct. under that 
Act. — Re Ennis & West Clare Ry. 
Co. (1879), 3 L. R. Ir. 94.-— IR. 
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2 Oh. 506 ; 60 L. J. Oh. 633 ; 64 L. T. 512 ; 39 
W. B. 707 ; 7 T. L. B. 485, 0. A. 

Annoiaiions : — Consd. He Laxon (2), [1892] 3 Ch. 555. 
Moosa Goolam Ariflf v. Ebrahim Goolam Axiff (1912), 28 
T. L. R. 505. Difltd. Ladies Dress Associi. v. Pulbrook, 
[1900] 2 q. B. 376 ; Re Walker & Smith (1903), 72 L. J. Ch. 
672. Reid. Re British Asahan Plantations Co. (1892), 
36 Sol. Jo. 363 ; Salomon v. Salomon, Salomon v. 
Salomon (1896), 66 L. J. Ch. 35 ; Young v. South African 
& Australian Exploration & Development Syndicate, 
[1896] 2 Ch. 268 ; Bowman v. Secular Soc., [1917] A. C. 
406 ; Hammond v. Prentice, [1920] 1 Ch. 201. 

(&) Companies having no Share Capital* 

6321. Unlimited company.] — The High Ct. has 
jurisdiction to wind up a registered unlimited co. 
which has no shares & no capital. — lie North of 
England Iron Steamship Insurance Assocn., 
[1900] 1 Ch. 481 ; 69 E. J. Ch. 211 ; 82 L. T. 598 ; 
48 W. K. 004 ; 16 T. L. B. 172 ; 44 Sol. Jo. 230 ; 
7 Mans. 304. 

5322. Guarantee company.] — lie Monmouth- 
shire & South Wales Employers Mutual 
Indemnity Society, Ltd., [1909] W. N. 6. 


id) Unregistered Companies. 

See Part VII., Sect. 2, sub-sect. 2, post. 

(e) Mining Companies. 

See Part VIII., Sect. 1, sub-sect. 6 ; Sect. 2, 
sub-sect. 4, A., post. 

( / ) Companies Incorporated hy Statute. 

Statutory company for public purposes.]- See 
Part IX., Sect. 15, sub-sect. 1, post. 

(g) Chartered Companies, 

See Part X., Sect. 7, post. 

(h) Foreign Companies. 

See Pai't XII., Sect. 8, sub-sect. 2, post. 

(i) Illegal Companies. 

See Part XIII., Sect. 2, sub-sect. 2, post. 


(c) Dissolved Companies. 

5323. Voluntary winding up completed — No fraud 
or misconduct proved.] — After voluntary winding 
up has proceeded properly, & the liquidators have 
laid their final account before a general meeting 
under 1862 Act, s. 142, & have made a return to 
the Begistrar of Joint Stocik Companies, & three 
months have elapsed, & the co. is accordingly 
under sect. 143 to be deemed to be dissolved, a 
petition for a winding up by the ct. will only be 
entertained when fraud or misconduct is proved 
such as to make the guilty persons personally 
liable to the petitioner. — lie Pinto Silver Mining 
Co. (1878), 8 Ch. D. 273 ; 47 I.. J. Ch. 591 ; 38 
L. T. 336 ; 26 W. B. ()22, C. A. 

Annotations : — Folld. Ro Loiicloii & (^ledouian Marino 
Inscc. (1879), 11 C’h. D. 140 ; Re Schooner I’oiul Coal ('o. 
(1888), 4 T. L. K. 411 ; Coxon Gorst, [1891] 2 Ch. 73. 
Consd. Whitoley Exerciser v. Gatiiago (1898), 79 L. T. 20. 

5324. .] — The ct. has no jurisdiction 

to make an order for winding up a co. wJiich has 
been voluntarily wound up ^ dissolved under 
1862 Act, ss. 142, 143, unless the dissolution can 
be impeaclied on the ground of fraud. — He Jaindon 
Si, Caledonian Marine Insurance Co. (1879), 11 
Ch. D. 140 ; 40 L. T. 666 ; 27 W. B. 713, C. A. 

Annotations : — Folld. Re Schooner IVnid Coal Co. (188<S), 
4 T. L. H. 411. Apld. Coxon l\ Gorst, [18911 2 Ch. 73. 
Consd. Knowles v. Scott, [1891] 1 Ch. 717. Apld. Pulsford 
V. Deveuish, [1903] 2 Ch. 625. Refd. Whitoley Exoiviser 
V. Ganiage (1898), 67 L. J. Cdi. 560 ; ArgylJs u. ("oxeter 
(1913), 29 T. L. H. 355. 

See also. No. 7160, post. 


SuR-SECT. 2 . — Grounds for Winding up. 

A. Default in Filing Statutory Report or in Holding 

Statutory Meeting. 

See 1908 Act, s. 129 (ii). 

5325. Compulsory winding up order made — No 
opposition.] — Re Kent Outcrop Coal Co., [1912] 
W. N. 26. 

B. Non~Commencement or Suspension of Business. 

See 1908 Act, s. 129 (iii). 

5326. Non-commencement of business within 
year of incorporation — No business carried on for 
several years — Winding-up order with view to sale 
under direction of court.] — A. co. had been in 
existence for four years without carrying on any 
business ; all its shares were registered as fully 
paid-up, & there were no creditors. An agreement 
having been entered into for the sale of its property, 
a stuireholder presented a petition for winding up 
the CO. with a view to the property being sold 
under the direction of the ct., other shareholders, 
however, opposing the petition on the ground that 
the sale could be better elTected without the 
intervention of the ct., & that there being no 
creditors or contributories a winding-up order 
would be useless: — Held: (1) the co., being 
registered under 1862 Act, the liabUity to a 
winding-up order existed, independently of the 
question whether any advantage might result from 


PART III. SECT. 36, SUB-SECT. 1.— 

C. (b). 

5321 i. Unlimited company.] — For 
iho purpoHO of tciving the ct. jurisdiction 
to make a winding-up order against an 
unlimited co., it is not necessary that 
the arts, of assocn. should be signed 
by all the subscribers to the memo- 
randum of assocn. ; it is sufflclent if 
they are signed by seven of them.-- 
He Australian Banking Co. of 
Sydnky (1891), 12 N. S. W. L. Li, 237. 
— AUS. 

PART III. SECT. 36, SUB-SECT. 1.— 

C. (o). 

I. Company struck off register — 
Procedure necessary to restore.] — A. Co., 
a creditor of H. Co., presented a petition 
for the winding up of the latter, 
stating that It had suspended business 
for more than one year & that it was 
unable to pay Its debts. Three days 
after, the registrar of joint-stock cos. 
struck H. Co. off the register & notice 
of this was published in the Gazette 

J. — VOL. X. 


the elTcct of whicli was to dissolve th< 
co. from that date, unless a winding-uj 
order could be made to date back 
The CO. could only bo restored to th< 
register on an application to the ct 
co. or one of its members 
Tlcld ; the petition should bo grantet 
& a liquidator was appointed.— 
Allianck Heritable Security Co. 

Petitioners (1886), 14 R. (Ct 
of Sens.) 34. — SCOT. 


PART III. SECT. 36, SUB-SECT. 2.— B. 

(rn'coimn^nccment of business 
u'^iihin year of incorjioration — No 
xniention to abandon business — -Delay 
(^counted /or.]— Within six montlis 
from incorporation of a steel foundry 
co. which had acquired a patent for 
making steel horse shoos three pre- 
ference shareholders presented an 
larder for winding up by the ct. under 
Act, 8. 79 (5), on ground {inter 
aha) that hardly any horse shoes had 
boon manufactured, & that the plant 
was insufficient. The co. gave reasons 


for the delay, admitting that they had 
hardly begun business, denied generally 
petitioners* averments. The question 
of winding up had never been con- 
sidered at a meeting of shareholders : — 
Held : it would not bo just & equitable 
that the co. should be wound up, — • 
ScOBIK V. ATT.AS HTEEL WORKS, LTD. 
(1906), 8 F. (Ct. of Sess.) 1052.— SCOT, 

n. — — .] — A share- 
holder applied for a co. to be wound 
up on the ground that it hod not 
commenced operations within a year 
from its incorporation, & that it was 
just & equitable that it should be 
liquidated. It ^vas proved that the 
co. was solvent, the delay was satis- 
factorily explained, the directors bond 
fide intended, & were able to carry out 
within the near future the purpose for 
whicli the co. had been formed, & the 
majority of the shareholders were 
opposed to the liquidation : — Held : 
tills application should be refused. — 
Hull v. Turf Mines, Ltd., [1906] 
T. S. 68.— S. AF. 
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Sect, 36. — Winding up hy court: Suh-sect, 2, B, 

C. (a) dt (b).] 

such an order ; (2) as the property appeared to 
be of some value, & the shareholdei's were unable 
to agree as to the mode of sale, the sale could be 
more advantageously effected under the direction 
of the ct. Winding-up order granted. 

(3) The ct. will not direct meetings of creditors 
or contributories to be called under 1862 Act, s. 91, 
except where the co. is a going concern . — Be 
Tumacacoki Mining €o. (1874), L. R. 17 Eq. 
534 ; 43 L. J. Ch. fl7 ; 22 W. R. 510. 

Annotaticm : — As to (1) Refd. Kc Now Gas Generator Co. 

(1877), 4 Ch. D. 874. 

5327. Circulation by opposing shareholders 

of false reports as to condition of company.] — Re 

South Luipaards Vlei Gold Mines, Ltd. (1897), 
13 T. L. R. 504, 0. A. 

5328. English company formed to protect 

name of foreign company — Nominal capital & no 
business.] — Re Caementium (Parent) Co., Ltd., 
[1908] W. N. 257. 

5329. — — No intention to abandon business — 
Delay accounted for.] — The ct. will not exercise the 
discretionary power confeiTed on it by 1862 Act, 
s. 79, of winding up a co. which has not commenced 
its business vutliin a year from its incorporation, 
where the past delay has been sufficiently ac- 
counted for, & there is no evidence of any im- 
probabihty of its commencing its business within a 
retisonable time. 

The ct. is averse to suspending or adjourning 
a winding-up petition. 

The discretion to be exercised by the ct. is, 
however, a judicial discretion, & therefore the 
exercise of tliis discretion by the judge of a ct. of 
first instance is subject to the re\dcw of the Ct. 
of Appeal. 

It is always inadvisable, if it can be avoided, to 
order a winding-up petition to stand over, because, 
if a winding-up order should be ultimately made, 
it will date back to the date of tlie presentation of 
the petition, & the result may bo to invalidate or 
imi)eril all acts done by the co. in the meantime. — 
Re Metropolitan Railway Warehousing Co., 
Ltd. (1867), 36 L. J. Ch. 827 ; 17 L. T. 108 ; 15 
W. R. 1121, L. JJ. 

5330. Preparations to commence 

business well forward.] — Re Petersburgii & 
ViBORG Gas Co., [1874] W. N. 196. 

5331. Business commenced abroad but not 

in England — Shares dealt with so as to defeat rights 
of public.] — A co. liaving many of its shares 
transferable by delivery, but having also many 

nominative shares,” i.c., shares wliich are the 
same as the ordinary joint-stock shares in cos. in 
this countiy, applied for registration. The seven 
shareholders who made the application were all 
resident abroad, & the first direcdors nominated 
were foreigners, & only one of them appeared to 
have even a temporally residence in England. The 


arts, of assocn. referred in several places to the 
English law, & especially to 1862 Act. There was 
an office of the co. in Westminster, but it was 
doubtful whether any general meeting was intended 
to be held in England : — Held : if the circum- 
stances occurred which, by 1862 Act, s. 79, were 
such as, in the opinion of the ct., made it “ just & 
equitable ” that the co. should be wound up, the 
ct. might lawfully & properly issue the order for 
winding it up. 

It is exact! V one of those cases where it would be 
just <fc equitable that the co. should be wound up, 
because it is a co. not trading in this country, <fc 
because it is a co. dealing with its shares in a 
manner calculated to mislead the public & defeat 
the just rights of creditors (Lord Cairns). 

There are no means by which such a co. can be 
got rid of, except by a winding up under the Act, 
& the ct. has jurisdiction to order it to be wound 
up under 1862 Act, s. 79. — Reuss (Princess) v. 
Bos (1871), L. R. 5 H. L. 176 ; 40 L. J. Oh. 655 ; 
24 L. T. 641, 11. L. ; affff. 8. C. A‘ub nom. Re 
Genh:ral Co. for the Promotion of IjANd 
Credit (1870), 5 Ch. App. 363, L. J. 

Annotalimis : — I) istd. Re Capital Fire Insce. Assocn. (1882), 

21 Ch. D. 201). Refd. Matthaei v. Qalitzin (1874). 22 W. IC 

700 ; Re Tiiruacacori Mining Co. (1874), L. R. 17 Eq. 534 ; 

Re, Nassau l^liosphato Co. (1870), 2 Ch. D. 610. 

5332. .] — Wlien a co. is incorporated 

to carry on business in the IJnited Kingdom & in 
other paiTs of the world, & it has commenced to 
cany on its business in a foreign country, & there 
appears a bond fide intention to commence business 
in this country, the mere fact that it has not 
actually commenced in this country the objects for 
which it was incorporated witliin a year from its 
incorporation is not a sufficient ground for ordering 
the co. to be wound up under 18()2 Act, s. 79 (2). — 
Re Capital Eire Insurance Assocn. (1882), 21 
Ch. I). 209 ; 52 L. J. Ch. 20 ; 47 L. T. 123 ; 30 
W. R. 941. 

5333. Suspension of business for whole year — 
Intention to abandon business necessary — Or in- 
ability to carry it on.] — Although there may be a 
suspension of the business of a co. for the space of a 
whole year, the ct. will not make an order, under 
1862 Act, 8. 79 (2), to wind up the co., unless it is 
satisfied that there lias been an intention on the 
paiT of the co. tu abandon its business, or inability 
to cany it on ; upon the question of such inten- 
tion the ct. will have regard to the opinion <&; 
wishes of the majority of the shiii’eholders whose 
names are on the register . — Re Tomlin Patent 
Horse Shoe (Jo., I^td. (1886), 55 L. T. 314. 

5334. — — .] —A co. which was formed for 

building & using & letting assembly rooms bought 
the site & carried tiie building up to the level of 
the street by the end of 1875, Shortly afterwards 
trade in the neighbourhood became depressed, & 
the directors, with the sanction of the great body 
of the shareholders, resolved to iiroceed no fuiiher 
till times improved. In July, 1879, a shareholder 


5333 i. Haspensiem of hufiiness for 
trhole year — Intention to aOandioi hutfi- 
ness necessary — Or inatnlity to carry it 
on. 3 — Where there has been a snspensiou 
of a CO. incorporated under the Indian 
Cos. Act, the power of the ct. to wind 
up the CO. will be exercised only when 
there is a fair indication that there is 
no intention to cany on the business : 
if the suspension is satisfactorily 
accounted for 6c appears to bo due to 
temporary causes the order may be 
refused.-— Muralidar Roy Bencjal 
B.S. Co. (1U20), 1. L. R. 47 Calc. 654.— 
IND. 

o. All assets sold.] — A. Co. 

was formed in 1895 with the following 


ol)jcctB (infer alia) : to acquire a 
cerLain block of claims ; to search for 
minerals ; to purchase 6c acquire 
movable & immovable pu>perty ; to 
acquire, i)ui'cha8e, sell, hold or deal in 
the .shares of any other co, or cos. In 
•Ian. 1902, the co. sold its assets t/O 
E. Co., receiving in return £97,000 in 
cash & 250,000 shares. The directors 
tlien Invested the cash in further shares 
of E. Co. The largest portion of these 
shares were locked up, but some 
47,000 wore, together with shares 
belonging to the directors & other 
persons, made the subject of a pooling 
arrangement which continued tiU 
Juno, 1903, large profits accruing 
thereby. In the meanwhile no meet- 


ings of directors or of shareholder's of 
A. t-o, wore hold : — Held : on the 
application of a shareholder the co. 
might bo compulsorily liquidated 
under Law 1 of 1894, s. 2 (c), as it had 
suspended its operations for more than 
a year. — East Rand Dkep, Ltd. v. 
Joel (1903), T. S. 616.-— S. AF. 

p. .] — A. co., creditor of a 

H. Co., presented a petition for the 
winding up of the latter, stating that 
it had suspended business for more 
than one year & that it was unable to 
pay its debts : — Held : the petition 
should be granted. — Alliance Herit- 
able Security Co., Ltd., Petitionbrs 
14 K, (CT. of S 088 .) 34.-H5COT, 
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presented a petition for winding up on the ground 
that the co. hewi suspended business for more than 
a year. It was not alleged that the co. could carry 
on the proposed business at a profit. PuUy four- 
fifths in value of the shareholders opposed the 
winding up, which was supported by about one- 
eighth in value : — Held : a winding-up order 
ought not to be made. — Re Middlesborough 
Assembly Booms Oo. (1880), 14 Oh. D. 104 ; 49 
li. J. Oh. 413 ; 42 L. T. 609 ; 28 W. B. 868, O. A. 

Annotation Refd. Re Tornlin Patent Horse Slioo Co. 

(1886), 55 L. T. 314. 

O. Inability to pay Debts. 

(a) In General. 

See 1908 Act, s. 130. 

5335. “Debts’’ — Meaning.] — In 1862 Act, 
s. 80 (4), the word “ debts ” means debts abso- 
lutely due — that is, debts on wliich a debtor can 
go to the co. & demand payment. 

It is just & equitable to wind up a co., within 
s. 80 (6), when it is shown that its assets are sucJi 
& its existing liabilities are such as to make it 
reasonably certain that the existing & probable 
assets will be insuflficient to meet its existing 
liabilities. 

On a petition to wind up a co. the ct. will not 
order the manager to produce documents to prove 
its insolvency. — Re I^^uropean liiFE Assurance 
Society (1869), L. li. 9 Eq. 122 ; 39 L. J. Oh. 
324 ; 18 W. R. 9. 

Annotaiionsi — Folld. Rc Bristol .ioint Stock Bank (180(t), 

44 Ch. 1). 703. Refd. Re National Funds Ahhco. 0876), 

24 W. B. 1066 ; Re Horsham Industrial He Ihovidont Soc. 

(1894), 70 L. T. 801. 

5336. Neglect “for three weeks’’ after demand 
to pay debt — Presentation of petition before expira- 
tion of three weeks.] — To warrant a winding-up 
order against a co. on the ground of neglect for 
three weeks after demand to pay or secure a debt, 
the three weeks must have expired before presenta- 
tion of the petition for winding up. 


Where upon a winding up of a petition there is a 
bond fide dispute as to the existence of the debt the 
non-payment whereof is made the foundation for 
the petition, the convenient roper course is, 
not to try the question of debt upon the 4 )etition, 
but to adjourn the hearing of the petition under 
1862 Act, s. 86, until the debt has been established 
at law. — Re Catholic Publishing & Bookselling 
Co., lyrD. (1864), 2 Be O. J. & Sm. 116 ; 3 New 
Bep. 655 ; 33 h. J. Ch. 325 ; 10 L. T. 79 ; 10 
Jur. N. 8. 301 ; 12 W. R. 538 ; 40 E. R. 319, 
L. JJ. 

Annotatio7i8 : — Apld. Re General Exchange Bank (1866), 
14 W. It. 826. Distd. Re Ry. Finance Co. (1866), 14 W. K. 
785. Folld. He Imperial Silver QnarrlOH Co. (1868), 16 
W. R. 1220. Consd. London & Paris Banking Corpn. 
(1874), L. R. 19 Eq. 444 ; He, London & Paris Banking 
Corpn. (1875), 23 W. R. 643. Distd. He Globe New Patent 
Iron &; Steel Co. (1875), L. R. 20 Eq. 337. Refd. He 
Caerphilly Colliery Co., Exp. Dolling (1875), 32 L. T. 15. 

Opposition to petition — Discretion of court to 
refuse order.] — See Sub-sect. 3, E. {g)t post. 


(h) What amounts to. 

See 1908 Act, s. 130. 

5337. Possible inability to meet contingent 
liabilities.] — Sect. 5 (8), of 1848 (Winding-up) Act, 
must be interpreted as supplying tests ejusdem 
generis as those in the former clauses, &, there- 
fore, in considering whether or not the condition of 
a CO. is such as to bring it within the scope of the 
Act, the ct. will not look into the affairs of the co. 
to ascertain, in the absence of any proof of in- 
solvency, its possible incompetency to meet con- 
tingent liabilities. — Re Agriculturist Cattle 
Insurance Co., Ex p. Spackman (1849), 1 Mac. 
& a. 170 ; 1 H. & Tw. 229 ; 18 L. J. Ch. 261 ; 
13 h. T. O. S. 358 ; 13 .lur. 415 ; 41 E. R. 1228, 
Ti. C. 

Aniuitatityna : — Refd. He ynburban Hold Co. (1867), 2 Ch. 

App. 737 ; Murray v. Busli (1873), L. K. 6 H, L. 37. 

Meotd. He Imperial Salt He Alkali CM. (1850), 15 L. T. O. S. 

1<80 : Re Royal Bank of Australia, E.r p. Latta (1850), 

.3 Dc G. He Sm. 186 ; Re Aiiglo-Greek Steam (Jo. (1866), 


PART III. SECT. 36, SUB-SECT. 2.— 

C. (a). 

Q. AdmUted insolvency—l] 'hat amounts 
to — IJeclaration of ojjlcera — Effect 
of giving company /me. 3 — Au iu- 
solvent CO. had called its creditors 
together, & a deed was executed 
whereby the co. assigned certain pro- 
perty to irust-ees to answer the credi- 
tors’ claims, & the creditors agreed to 
extend the time for payment i—JIctd : 
the creditors who had executed the 
deed were estopped from presenting a 
winding-up petition until the period 
of extension ha<i expired. Declarations 
of insolvency made by the officers of a 
CO. do not operate as an acknowledg- 
ment of insolvency by the co. ; such 
acknowledgment must be a corporate 
one. — Re Ati^s Canning Co. (1897), 
5 B. C. R. 001.— CAN. 

r. . 3 — Petition tn 

wind up a oo. : — Held : there was uo 
proper evidence of insolvency, & verbal 
admissions by officers were not suffi- 
cient evidence of insolvency. — He 
Gittlook Hotel Co. (1909), 12 

W. L. R. 181.— CAN. 

8 . Admission hy counsel 

at Oar.] — To enable a co. to be wound 
up imder Winding-up Act, it is not 
sufficient for the oo. to appear by 
counsel & admit Insolvency &, consent 
to bo wound up ; tho fact of such 
insolvency must bo disclosed on the 
material on wlilch the petition is 
based. — Re Guundy Stove Co. (1901), 
7 O. L. R. 252 ; 24 C. L. T. 132 ; 3 
O. W. 11. 175.— CAN. 

jurisdiction to refuse 
winding-’up order — Though cr editors 
wiUing to continue under voluntary 


assignment.} — Where the Insolvency of 
the co. is admitted, the ct. has no dis- 
crediou under Wiudiiig-up Act, R. S. C., 
c. 129, s. 9, to refuse to giant a winding- 
up order on the petition of a creditor 
who has a substantial interest in the 
estate, altliougli the co. has made a 
voluntary assignment for the benefit 
of its creditors, & most of them are 
williug that the winding up should ho 
under such assignment. — -Re Williaai 
Lamb MANUFAcrruRiNO Co. of Ottawa 
(1900), 32 O. K. 243. — CAN. 

a. Evidence of insolvency — What 
requisite — ■“ Opinion ” of accountant — - 
Admission Oy manager. }~^Rc Manitoba 
Commission Co. (1912), 21 W. L. R. 
86 ; 2 W. W. li. 276 ; 2 D. L. R. 1. 
—CAN. 

b. Effect of company agreeing to 

find scour a V for petitioners’ debt .] — 
PoLLOK V. Gaeta Pioneer Mining 
C o., Ltd., [19071 S. O. 182 ; 44 

He. L. R. 144 ; 14 H. L. T. 526.— SCOT. 

PART III, SECT. 38. SUB-SECT. 2.— 

€. (b). 

c. Non-compliance loith statutory 
demand of creditor — Sen' ice of denuznd — 
“ Acknotvledc/ment ” of insolvency — 
Judgment unpaid.] — Notioo of an 
application for a windlng-up order 
need not bo served upon creditors, 
contributories or shareholders of tho 
co. Tliey should be served with 
notice of the application to appoint a 
liquidator. 

Service by a creditor of a demand 
for payment, in order to establish 
insolvency, upon directors of tlie co. 
is not sufficient. 

A CO, does not “ acknowledge ” in* 


solvency by allowing a judgment 
against it to roioain unpaid : — Held : 
insolvency liad arisen from tho in- 
ability of a CO. to meet its liabilities in 
rail, & a eonveyanco of the main part 
of its as8(‘/tH to another eo. without 
the cousout of the creditors, He wdthout 
satisfying their claims. — He Qu’Ap- 
pEi.LE Valley Farming Co. (1888), 

Man. L. 11. 160. — CAN. 

Effect of return nulla 

bona to execution.] — -In supporting a 
petition for an order against a co. 
under Windli^-up Act, 1886, c. 129. 
it is not sufficient to show that several 
demands of payment/ have been made 
by tho creditor without success, unless 
a demand in writing has been served 
on the oo. in the manner in w^hich 
process may legally be served on it, 
under sect. 6 of the Act : nor can the 
co. bo deemed to bo insolvent wdtliin 
the Act, because an execution has been 
returned nulla bona by a county ct. 
bailiff:. Sects. 5 & 0 of the Act are 
exclusive, & a petitioner for a winding- 
up order must strictly prove the 
existence of one or more of tho cir- 
cumstances there set forth, or his 
petition ivill bo dismissed. — He Rapid 
OiTT Farmers’ Elevator Co. (1894), 
9 Man. L. R. 571. — CAN. 

e. — — . 3 — An order 

winding up a co. refused Sc the hearing 
of tho petition enlai'^eil, notwithstand- 
ing the fact that petitioner showed the 
CO.’S technical insolvency hy proving 
that it had permitted a writ of excM3u- 
tlon under wliich its goods were levied 
upon t-o remain unsatisfied for fifteen 
days after seizure, there being no 
suggestion of any unpaid capital 8c no 

I 2 
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Sect. 30 . — Winding up hy court : Suh-sect. 2, C. (b) 
& I) . (ajL] 

L. R. 2 Eq. 1 j Kx ®. London & Ckilonial Co., Tooth’s 

Case (1868), 19 L. T. 699 ; British & Foreign Ry. Plant Co. 

Ashbury Carriage & Iron CJo., Smith v. Ashbury Carriage 

& Iron Co. (1869), 20 L. T. 360 ; Re Accidental Death 

Insce., Allin’s Case (1873), L. R. 16 Eq. 449 ; JRe 

Brinsmead, [1897] 1 Ch. 406. 

5338. Company insolvent — Difficulties alleged to 
be temporary — Hopes of more prosperous times.] — 

By a deed of settlement of a joint-stock co., exors. 
were not to be proprietors : — Held : nevertheless , 
they were contributories, & might maintain a 
petition to wind up. 

Where a co. is insolvent, & has been getting 
worse, it is no answer to an application to wind it 
up to say, that the difficulties are temporary, & 
that there is hope of more prosperous times. — 
Jte Norwich Yarn Co. (1850), 12 Beav. 366 ; 
14 L. T. O. 8. 345 ; 50 E. R. 1101. 

5339. Suit pending against company.] — The 
mere pendency of a suit against a co. is not, 
per scy evidence of its insolvency . — Re Anglo- 
Australjan <fc Universal Family Life As- 
siTRANCE Co., Ex p. Smith, R^ British Piiovident 
Life & Fire Assurance Society, Ex p. Collins 
(1860), 1 Drew. & Sm. 113 ; 3 L. T. 168 ; 8 W. K. 
170 ; 62 E. K. 321. 

5340. Debt disputed — Not established by creditor 
by action.] — Any creditor or contributory may 
take advantage of a demand requiring payment of 
liis debt served by another creditor upon a co., A- 
the neglect of the co. to pay, secure or compound 
for the same, within the time prescribed by 1856 
Act, s. 68 (1), as a foundation for a petition to 
wdnd up the co. A co. will not be regarded as 
unable to pay its debts, simply because it has not 
paid a debt which it di.sputes A w^hich the creditor 
lias not established by action at law . — Re Angle- 
sea Island Coal A Coke Co., Ltd., Ex p. Owen 
(1861), 4 L. T. 684. 

.] — See, further, Sub-sect. 3, B. (6) iv., 

2}Ost. 


5341. Non-compliance with statutory demand of 
creditor.] — The fact of a co. having neglected to 
pay a debt three weeks after demand made, under 
1862 Act, ss. 79, 80, is not sufficient to entitle the 
creditor to a winding-up order, unless it be shown 
that the co. is also unable to pay its debts. Where 
a debt is disputed by a co., a petition by the 
creditor to wind it up will not be flowed to stand 
over, unless it is believed that when the debt has 
been established by a judgment, such judgment 
could not be enforced against the co. — Re London 
Wharfing a Warehousing Co., Ltd. (1865), 35 
Beav. 37 ; 55 E. K. 808. 

Annotatimi : — Refd. Rc London & Paris Banking Corpn. 

(1874), L. R. 19 Eq. 444. 

5342. .] — A creditor of a co. who cannot 

get paid without a winding up, is entitled ex debito 
jtistitice to an order for winding up. 

Sect. 91 of J 862 Act, is applicable when a petition 
for winding up is before the ct., A does not nece.s- 
sarily presuppose a winding-up order* Where it 
appears that there is a reasonable chance of a 
creditor getting paid without a winding-up order 
sooner than if an order was made, the ct. may order 
a creditor’s petition to stand over, although the 
creditor has, under sect. 80 of above Act, served on 
the co. a formal demand for payment, A not been 
paid within the three weeks. — Re Western op 
Canada Oil, Lands A Works Co. (1873), L. B. 
17 Eq. 1 ; 43 L. J. Ch. 184 ; 22 W. K. 44. 

Annotations : — Expld. Re St. Thomas Dock Co. (1870), 2 
Ch. D. 116. Consd. Chapel House Colliery Co. (1883), 
24 Ch. D. 259. FoUd. Re Globe Trust (1915), 84 L. J. Ch. 
903. Refd. Re Krasuapolsky Kostaiirant & Winter 
Garden Co. (1892), 61 L. J. Cli. 593 ; Re Crigglestono Coal 
Co., [1906] 2 Ch. 327. 

5343. .] — The omission of a joint-sU^ek 

CO. to comply with a siatutoiy notice requiring 
payment of a debt, served by a creditor under 
1862 Act, s. 80 (1), is not “ neglect ” witliin that 
sub-sect., unless there is no reasonable cause for 
the omission. A creditor who has served such a 
notice is not entitled to a winding-up order if the 


evidence of the assets of the co. other 
than its plant & stock in trade. — Re 
Edmonton Brkwino & Matting Co,, 
Ltd., [1918] 2 W. W. K. 350. — CAN. 

f. Fovr days' fwtice of 

tum — What is sufficient dimund — Scr^'ice 
of specially endorsed tcrit,] — Service 
of the specially endorsed writ of smii- 
inons in an action against the co. to 
recover the amount of a creditor’s 
claim is not a sufficient demand in 
writing, within Winding-up Act , c. 129, 
s. 6, to serve as tlie foundation for a 
petition by the creditor for a winding- 
up order. As sect. 8 of the Act 
requires petitioner to give four days’ 
notice of his application, effect could 
not be given to a gi'ound of whicli the 
co. had not that notice. — Re Abbott- 
Mitcueli. Ibon & Steel Co. (1901), 
2 O. L. R. 143 ; 21 C. L. T. 438.— 
CAN. 

g. Time.] — By Winding- 

up Act, II. S. C,, c. 129, s. 8, “ a creditor 
may, after four days’ notice of tlie 
application to the co., apply by petition 
for a winding-up order ” ; — Held : the 
petition was properly lodged when 
notice of the application was served 
on Nov. 4 for Nov. 8. — Re Arnold 
Chemical Co. (1901), 2 O. L. K. 671 ; 
21 C. L. T. 694. — CAN. 

h. Necessity for denumd — 

To make out case of insolvency .] — 
Petition for the winding up of the co., 
under Dominion Winding-up Act, 
R. 8. C., c. 129. The petition alleged 
that the co. were unable to pay their 
debts as they became due, witliin 
sect. 6 (a) of the Act, but gave no 
evidence of demand in writing & 
neglect by the co. to pay within sixty 
days thereafter, as required by sect. 6 ; 


— Held : sect. 6 specifies t he only way 
of proving a case under sect. 5 {a), 6c 
the petition must be dismissed, unless 
amended, & additional evidence offered. 
— Rc Ewart Carriage Works, Ltd. 
(1904), H O. L. R. 627 ; 24 C. L. T. 
374 ; 4 O. W. R. 149.--CAN. 

j When creditor holds security.] 

— It is not a good answer by a 
CO. to a petition founded on non- 
compliance with a stat.utory demand 
tliat the api»arent value of a security 
held by petitioner exceeds the debt, 
unless it can also be shorni that it is 
truly a marketable security for the 
amount of the debt. — C ommercial 
Bank of Hcotland, Ltd. v. Lanark 
Oil Co., Ltd. (1886), 14 B. (Ct. of 
8eHs.) 147 ; 24 8c. L. R. 146.— SCOT. 

k. Effect of opqwsiHon Iry 

other creditors.}— The creditor of a co. 
having charged for payment of his 
debt, A the indiicice having expired 
without payment having been made, 
lie presented a petition for a wlnd- 
iiig-np order. The application was 
opposed by the creditors who held 
much the greater part of the debt due 
by the co., on the rounds that a 
liquidation would be injurious to the 
just interests of the creditors A that 
petitioner would get nothing by it : — 
Held : petitioner was entitled to the 
Older craved, resps. having failed to 
show that there were no assets which 
could be made available in the liquida- 
tion for the payment of his debt. — 
Gardner A Co. v. Link (1894), 21 
K. (Ct. of 8c8s.) 9G7 : 31 Sc. L. R. 
804,— SCOT. 

l. Not necessary to allcye d; 

jjrove failure — Or insolve^icy.] — Under 
Act 31 of 1909, 6. 112 (6), the ct. may 


place a co. in licpiidation on the ground 
that it is unable 1o i)ay its debts. 
Sect. 113 of the Act states that a co. 
slmll be deemed unable to pay its 
debts if, inter alia, it has neglected for 
three weeks after demand to i)ay a 
<lebt of over £50 : — Held : in a petiiion 
for the liquidation of a co., on the 
ground tliat it was unable to pay its 
(lebts, it, vas not necessary for a creditor 
to allege or i)rovo a failure to pay a 
debt for thi-ec weeks after a demand, 
nor was it necessary to set out the 
grounds of the co.'s inability to j)ay 
its debts. — A damh A Co. v. Lyc’ettm 
Thea'ireh, Ltd., [1912] W. L. D. 176. 
— S. AF. 

m. General allegation insufficient .] — 
In apidying for the winding-up order 
it should be shown in th(i petition that 
the co. is insolvent, the general stat/c- 
luoiit “ that the eo. is insolvent within 
45 Viet. c. 23,” not being sufficient. — 
Jte Eldorado Union Htore Co. (1886), 
0 R. A G. 514 ; 6 C. L. T. 642. — CAN. 

n. Non-appearance of company to 
oppose — Admission of presidenl.] — 
I’etitlouer, who was president of the 
CO., as well as a largo creditor, stated 
in his affidavit that from his knowledge 
of co.’s affairs he knew it to be imablo 
to pay its debts in full, but gave no 
comparative statement of its assets 
A liabilities : — Held : not sufficient 
evidence of insolvency. 

Tlie non-appearance of a co. to 
oppose a petition for a winding-up 
order Is not an acknowledgment of 
Insolvency. — Re Lake Winnipeg 
Tbanhportation, Lumber A Trading 
Co. (1891), 7 Man. L. R. 266. — CAN. 

o. JnaMlity to meet liabilities — 
Means lialHlUies to creditors — Not 
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CO. hondfld^ dispute the debt, & there is no evidence 
of the insolvency of the co., other than the non- 
compliance with the notice, & insolvency is denied 
on the part of the co. \^ere a creditor whose 
debt was disputed served such a notice, & at the 
expiration of three weeks filed a petition to wind 
up the CO. under circumstances which, in the 
opinion of the ct., showed that the object of the 
etition was not to obtain a winding-up order, 
ut to put pressure on the co. : — Held : petition 
must be dismissed with costs. — Re London & 
Paris Banking Corpn. (1875), L. R. 19 Eq. 444 ; 
23 W. K. 643. 

Annotation : — ^Apld. Cadiz Waterworks Co. v. Barnett (1874), 

L. R. 19 Eq. 182, 

5344. Where demand to be made — Company 

having no registered office .] — Re British <fc 
Foreign Generating Apparatus Co., Ltd., 
No. 5766, 

6345. Demand In excess of debt.] — Car- 

diff Preserved Coal & Coke Co., Ltd, v. 
Norton, No. 6065, post. 

6346. — Demand by assignee of part of debt.] 
— The assignment of part of a debt operates in 
equity to transfer the part assigned, & the as- 
signee, as a creditor in equity of the original 
debtor, can, when the debtor is a co., present a 
petition for winding up the co. under 1908 Act, 
s. 137. He cannot, however, serve an effective 
demand for payment under sect. 130 (1) of above 
Act in tlie absence of t-hii i:»erson entitled to the 
remainder of the debt, but must otheiwise estab- 
lish the co.’s inability to pay its debts. The 
omission from s. 130 of 1908 Act, of the words 
“ at law or in equity,” which occurred in s. 80 
of 1862 Act, has not changed the law by limiting 
the meaning of the word “creditor” in s. 137 
of 1908 Act to creditor at law. — Re Steel AVing 
(X)., [1921] 1 Ch. 349 ; 124 L. T. 664 ; 65 Sol. Jo. 
240 ; [1920] B. <te C. R. 160 ; suh riom. Re Steel 
Ring ('O., Lord’s Petition, 90 L. J. Ch. 116. 

5347, Waiver of demand — What amounts 

to.] — Re Imperial HyDuopATiiic Hotel Co., 
Blackpool, Ltd., No. 5425, post. 

5348. Information by company’s solicitor that 
there are no assets — Judgment creditor — No execu- 
tion.] — Where a judgment creditor is told by the 
soli's, of the CO. indebted to him that they have no 
assets on which he can levy, that Ls such evidence 
of their inability to pay their debts as relieves 
him from the necessity of issuing execution in 
order to bring himself within 1862 Act, s. 80 (2). — 


Re Flagstaff Silver Mining Co. of Utah (1876), 

L. R. 20 Eq. 208 ; 45 L. J. Ch. 136 ; 23 W. R. 611, 

Annotation: — Apld, Re Yate Collierios & Llmeworks Co., 
[1883] W. N. 171. 

5349. .] — Yate Collieries 

& Limeworks Co., [1883] W. N. 171. 

5350. Dishonour by company of bill.] — A co. 

bought goods, giving in part payment its ac- 
ceptance which was dishonoured on presentation, 
& continued unpaid ; & vendor presented a 

etition for winding up the co. : — Held : the dis- 
onour of the bill was proof to the satisfaction of 
the ct. under 1862 Act, s. 80 (4), that the co. was 
unable to pay its debts, although petitioner had 
not served a demand requiring payment under 
(1) of above sect. — Re Globe New Patent Iron 
& Steel Co. (1875), L. R. 20 Eq. 337 ; 44 L. J. Ch. 
580 ; 23 W. R. 823. 

5351. Appointment of receiver for debenture- 
holders.] — Re Lyric Club (1892), 36 Sol. Jo. SOI. 

5352. Assets consisting solely of uncalled capital 
— Refusal of directors to make calls.] — Re World 
Industrial Bank, Ltd., [1909] W. N. 148. 

D. ” J'list and Equitable.'' 

(a) In General. 

See 1908 Act, s. 129 (vi). 

5353. Whether confined to cases ejusdem generis 
with statutory grounds for winding up.] — Re 

Anglo-Greek Steam Co., No. 5396, jmst. 

5354. .] — The power given to the ct. by 

1862 Act, s. 79 (5), to wind up a limited co. when- 
ever it is of opinion that it is “ just and equit- 
able ” so to do, is confined to cases ejusdem generis 
with those mentioned in the previous sub-sects, 
of the above sect., that is, to what would amount 
to insolvency, or other incapability of continuing 
the business of the co. Where, then, the ca]3itai 
of the CO. is not exhausted, & no new state of things 
has arisen as compared with what existed at the 
date of the formation of the co., the fact that a 
loss has been hitherto, or even is likely to be here- 
after, sustained on the operations of tlie co., is not 
an adequate reason for the exercise of the juris- 
diction under sect. 79 (5) & the ct. has not in time 
past suffered, & will not suffer, its winding-up 
process to be used as a means of evoking a judicial 
decision that the business will, or will not, con- 
tinue to be an unprofitable mode of employing the 
capital of the co. Semhlc : in the event of the 
whole of the business which a co. was incorporated 


shareholders. ] — By Winding-up Act, 
K. .S. C., c. 129, s. 5 (c), a co. is deemed 
insol v^ent “if it exhibitn a state- 
ment showing its inability to meet 
its liabilities “ : — Held : the Inability 
to meet liabilities means liabilities 
to creditors as dlstinijuislied from 
liabilities to shareholders. On the 
hearing of a petition based on such a 
statement the statement must be 
accepted as correct. — Re British 
Columbia United Canneries, Ltd. 
(1903), 9 B. C. ll. 528 ; 23 C. L. T. 
254.— CAN. 

p. Decision to discontirmc business 
■ — In face of liabilities.] — The mci*e fact 
that a CO. have liabilities, & have 
decided that in view of them they are 
unable to carry on their business, is 
not proof of insolvency. — Red Deer 
Mill & Elevator Co. v. Hall (1908), 
1 Alta. L. R. 530. — CAN. 

q. Insufficient evidence of insol- 
vency.] — Re Nelson Ford Lumber 
Co. (1908), 9 W. L. R, 438.— CAN. 

r. Existence of volurUary winding 
up — Not conclusive.] — -A shareholder is 
not absolutely entitled to a winding-up 
order under Dominion Winding-up 
Act, R. S. C. 1906, c. 144, merely 


because lie shows that a voluntary 
winding up Is proceeding ; but, if it 
aiipears tliat the co. is really insolvent, 
or if “ the ct. is of opinion that for any 
other reason it Is just & equitable that 
the co. should be wound up,” an order 
should he made under the Act. — Re 
Colonial Invesi’ment Co. of Winni- 
I'EG (1913), 25 W. L. R. 843.— CAN. 

s. Unsatisfied judgment.] — Where 
there was an unsatislled judgment 
against a co., & a meeting of creditors 
called & an offer of coimjosition made : 
— Held : there was sufficient evidence 
of insolvency . — Re Manitoba Com- 
mission Co. (1913), 22 W. L. R. 950.— 
CAN. 

t. Failure of bank to pay sum 
placed on deposit — No reason alleged. ] — 
SncPHEN V. SCOTITSH BANKING CO. 
(1884), 21 8c. L. R. 764. — SCOT. 

6360 i. Dishonour by company of hill. ] 
— In a petition under 1908 Act for the 
winding up of a co. petitioner produced 
a dishonoured bill of exchange & 
correspondence which showed that 
though petitioner had repeatedly asked 
for payment of the bill, it had not been 
made. The bill had not been protested 


nor had any chaige for pa^mieut been 
given thereon. The ct. granted tho 
order. — Gandy, I’etitioner (1912), 
50 Sc. L. R. 3. SCOT. 


PART III. SECT. 36, SUB-SECT. 2.— 

D. (a). 

a. Even though cornpany has no 
assets.] — Even if a co. has no assets it 
may bo “ just & equitable ” within 
Winding-up Act, R. 8. B. C., c. .39, that 
it shall be wound up. — Re Dominion 
Trust Co., Ltd. & Boyce & Mac^- 
PHERSON, [1918] 3 W. W. R. 751 ; 43 
D. L. R. 538. — CAN. 

b. Not merely at vdsh of majority 
of shareholders. ] — It is not right for tlie 
ct. to make an order for compulsory 
\vlnding up merely on the ground that 
there was a majority of shareholders 
who voted at a meeting, directed to bo 
held by the ct.. in favour of v\lnding up 
under spuorvision of tlie ct., or winding 
up by tho ct., in the absence of any 
finding by tho judges of any other 
groimd for compulsory winding up & 
in the absence of any valid resolution 
for voluntary winding up. — O riental 
Navigation Co., Ltd. v, Bhauaram 
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Companies, 


Sect. ^(S.^Win^ing up by court : Sub-sect, 2, D. (a) 

to carry on, becoming actually impoBsiblo, (he ci. 
would, whether under its statutory powers, or on 
general principles, wind up tlie co. 

Wliere a person holds fully paid-up shares in a 
CO., which have been allotted to him in payment 
for property sold by him to the co., in the absence 
of anything to impeach the contract by which he 
sold the property to the co., he is in just the same 
position as any shareholder who had really paid 
up the whole money on his shares. Si any vote 
which he gives in respect of his shares must have 
full weight in ascertaining the majority or minority 
in the case. — Tie Suburban Hotel Co. (1867), 
2 Ch. App. 737 ; 36 L. J. Ch. 710 ; 17 L. T. 22; 
15 W. R. 1096, I.. JJ. 

AnmitatUms : — Expld, lie Joint rr>al Co. (1869), L. R. 

8 Eq. 14:6. Consd. Re Great Northern Copper Miniui? 
Co. of South Australia (1869), 20 L. T. 264 ; Re German 
Date Coffee Co. (1882), 20 Ch. 1). 169 ; Re Bristol Joint 
Stock liank (1890), 44 Ch. D. 703 ; lie Horsham Indiietrial 
& Provident Soc. (1894), 70 L. T. 801 ; Re Coolgardie 
Consolidated Gold Minos (1897), 76 L. T. 269. Reid. Re 
Langharn Skating Pink Co. (1877), 5 Ch. I). 669; Re 
Diamond Fuel Co. (1879), 13 Ch. D. 400 ; Re Rica Gold 
Washing Co. (1879), 27 W. R. 715 ; Re Haven Gold Mining 
Co. (1882), 20 Ch. D. 151. 

5355. j — jif . Hailing Ship Kentmere Co., 

fl897J W. N. 58. 

Annotation: — Refd. Re Yenidje Tobacco Co. (1916), 11.5 
L. T. 530. 

5356 . .] — jif , Rrinsmead (Thomas Ed- 

ward) A Sons, No. 5379, post. 

5357. fact that the substratum of 

a co. is gone is not a ground for a winding-up 
order on a shareholder’s petition, if all that remains 
to be done is to distribute the surplus assets, that 
being a matter for the domestic forum. Secus : 
if tlu^ directors are proposing to carry on a business 
which is ultra vires the co. 

\Vliere the primary objects enumerated in tlie 
memorandum of assocn. of a co. were to acquire 
certain J iibileo undertakings, followed by general 
words authorising the co. “to carry on all kinds of 
promotion business,” <fe the Jubilee objects had 
come to an end :—HcAd : such general words must 
be read as incidental to the Jubilee objects, & as 
the Jubilee objects had come to an end, «fe the 
directors were wrongfully proposing to engage in 
general promotion business, under those words, a 
shareholder was entitled to a winding-up order to 
prevent misapplication of the assets. 

Senible : Uie old rule, that the words “ just Si 
equitable ” in sect. 79 (5) of 1862 Act, are to be 
construed as relating only to matters ejusdem 
generis with the grounds for winding up mentioned 
in the cailier parts of the sect, has been con- 


siderably relaxed . — Ee Amalgamated Syndicate, 
[1897] 2 Ch. 600 ; 66 L. J. Ch. 783 ; 77 L. T. 431 ; 
46 W. K. 75 ; 42 Sol. Jo. 13 ; 4 Mans. 308. 

Jurisdiction of court to make order — Notwith- 
standing wishes of majority of shareholders.] — See 

No. 5526, ijost. 

Assets covered by debentures,] — Sec Sub- 
sect. 3, 1^., post. 

(b) Failure of Substratum, 
i. In General, 

5358 . When not ground for winding-up order — 
Only distribution of surplus assets among share- 
holders remaining to be done — Voluntary winding 
up sufficient.] — Ee Amalgamated Syndicate, 
No. 5357, ayite. 

When petition ordered to stand over — Submission 
to shareholders of scheme for employment of com- 
pany’s capital.]— /S’ec No. 5676, post. 

Company in voluntary liquidation.] — See 

No. 7185, posf. 

ii. Failure of Principal Object of Company. 

5359 . Impossibility of carrying out objects — 
Impossibility of working mine — Company having 
no title.] — Wliere the ct. is satisfied that the 
subject-matter of the business for wliich a co. was 
formed has substantially ceased to exist, it will 
make an order for winding up the co., although 
the large majority of the shareholders desire to 
continue to carry on the co. Wliere a co. was 
established for working a gold-mine in New 
Zealand & it turned out that the co. had no title 
to the mine, & had no xirospect of obtaining j)os- 
session of it, except as to a small portion for a few 
months, a winding-up older was made, although 
there were general woi*ds in the memorandum of 
assocn. enabling the co. to purcdiase Si work other 
mines. Si the largo majority of the shareholders 
wished to continue the co. Semhle : the mere fact 
of there having been fraud in the formation of the 
co., or fraudulent misrepresentation in the pro- 
spectus, would not in itself be sufficient to induce tlie 
ct. to make a winding-up order, because the 
majority of the shareholders would have power 
at a general meeting to waive the fraud Si confirm 
the transactions affected by it. 

A winding-up order will be made even though 
the CO. is not insolvent. — Ee Haven Gold Mining 
Co. (1882), 20 Ch. J). 151 ; 51 J.. J. Oh. 242 ; 46 
Jj. T. 322 ; 30 W. R. 389, C. A. 

Annotations : — Apld. Re Gernmii Date (’offoc Co. (1882), 
20 Ch. D. 169. Consd. Re Bristol Joint Stock Bank 
(1890), 44 Ch. D. 703. Apld. Re Coolfirardie Consolidated 
Gold Mineii (1897), 76 L. T. 269. Refd. lie Bidwoll, 11893J 


Agakwat.la (1921), I. L. R. 40 Calc. 
399. — IND. 

c. Scope of jtiM eg ui fable clai/^e.] 
■ — The power of tlie ct. to order the 
winding: up of a co. as being: just 
& equitable under 1908 Act, s. 129 (6), 
is not confined to cases the circum- 
stances of wliich are ejusdem generis 
with those merit i< mod in the preceding: 
Hub-8c«tH . — Re Newbkidge Sanitary 
Steam Laundry, Ltd., (1917 J 1 I. R. 
67. — IR. 

. ^ , to sen^e individual 

interests.] — A joint-stock co. formed 
for a special purpose, after its object 
had been aocompiished, but before its 
shares had been allotted, as ogrroed on 
with the vendor, had a large surplus of 
assets. The vendor held the majority 
of the shares alreoiiy issued, but imdcr 
the co.’s arts, he iiad only a single vote, 
Wil-ii the view of preventing a further 
& as he allied unequitable allotment 
of shares which the directors were 
about to make, the^ vendor, in respect 


of ills shares, which were fully paid-up, 
presented a petition to the ct. for a 
winding-up order vmder 1862 Act, 
s. 79 (6) : — Held': as the object of the 
petition was to give petitioner an ad- 
vantage in the trial of a question 
between himself & the remaining share- 
holders, & not to serve any co. purpose, 
the sub -sect, did not apply. — Anoia)- 
American Brush Electric Light 
C oRPN., Ltd. V . Hcottish Brush 
Electric Light & Power Co., Ltd. 
(1882), 9 R. (Ct. of fSCHH.) 972 ; J9 
Sc. L. R. 732.— SCOT. 

©. — — Ooncurrence of 'inajorUy of 
shareholders unncce^ary.y—'Vhc just 
& equitable ” clause in Cos. Act, 1908, 
s. 177 (c), applies to something beyond 
the other grounds for winding up 
mentioned in tlie Act, & tiio ct. may 
make an order notwithstanding the 
fact that a largo majority of the share- 
holders desires to carry on, — JRc 
Upper Hutt Town Hall Co., Lto.. 
[1920J N. Z, L. R. 125.— N.Z. 


PART III. SECT. 36, SUB-SECT, 2.— 
D. (b) i. 

f. When not ground for unnding 
up — Mere prospect of making losses.}—- 
when the law requires the fulfllinont 
of one or more of several conditions, 
before an order can be made, the part 
fulfUmcut of two or more of such con- 
ditions should not bo taken as having 
cimmlative effect Justifying the order. 
If the ct. comes to tlie conclusion that 
the main original object, for wliich the 
CO. was formed, has substantially failed 
or that the substratum of the co. is 
gone, it will consider that it would be 
jiist & equitable to wind up the co. & 
will make an order for its compulsory 
winding uj). The ct. would not be 
Justified in making a winding-up order 
merely on the ground that the co. has 
made losses & is likely to make further 
losses. — Re 8 hah Steam Navigation 
Co. (1908), I. L, R. 32 Bom. 415.— 
IND. 
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I ^ General Phosphate Corpn. <1893), 37 Sol. 

Brinsniead, I1897J 1 Ch. 406 ; Stephens v. 
Mysore Reefs (KanKundy) Mining Co., [1902] 1 Ch. 745. 

5360. — 


5354, ante. 


— Re Suburban Hotel Co., No. 


5361. Failure to obtain patent.] — The 

memorandum of assocn. of a co. stated that it 
was formed for working a German patent, & also 
for obtaining other patents for improvements &> 
extensions of tlie said inventions or any modifica- 
tions thereof or incident thereto ; & to acquire or 
purchase any other inventions for similar pur- 
poses ; & to acquire or lease buildings, either in 
connection with the above mentioned purposes, 
or otherwise for the purposes of the co. The 
intended German patent was never granted, but 
the CO. purchased a Swedish patent, & also estab- 
lished works at Hamburg, where they made & sold 
coffee made from dates without a patent. Many 
of the shareholder's withdrew from the co. on 
ascei^aining that the German patent could not be 
obtained ; but the large majority of those who 
remained desired to continue the co., wliich 
was in solvent circumstances. A petition having 
been presented by two shareholders : — Held : the 
substratum of the co. had failed, & it was im- 
possible to carry out the objects for which it was 
formed ; & therefore it was just & equitable that 
the CO. should be wound up, although the petition 
was presented within a year from its incorporation. 
— lie German Date Coffee Co. (1882), 20 Ch. D. 
169 ; .^1 L. J. Oh. 504 ; 40 L. T. 327 ; 30 W. R. 
717, C. A. 


Consd. Rf RriKiol Joint, Stock Bank (1890), 
’ Podlar V. Road Block Gold MincH of 
*^27. Refd. He international Cablc5 (lo. 
(1890), 2 Mog. 183; Ho (loolgardio Consolidated Gold 
MmcK (1897), 70 L. T. 269 ; Stephens u. Mysore Reefs 
(Kangmidy) Mining Vo., [1902] 1 Ch. 745; Butler u. 
Northern Territories Mines of Australia (1906), 96 L. T. 
41 ; He Anglo Cuban Oil, Bitumen & AsiOialt Co., [19171 
1 ( Ji. 47 ( ; Ootnian v. Brougham. [1918] A. V. 514. 


5362. Failure of main object — Whether 

company can continue under subsidiary powers in 
memorandum.] — (1) The memorandum of assocn. 
of a CO., duly incorporatt^d under 1862 Act, stated 
in the widest & most comprehensive terms the 
object of the co. to he {a) the acquisition by pur- 
chase or otheiyise of patents & patent rights for 
improvements in the manufacture of gas, & “ more 
especially the acquisition, by purchase or otherwise, 
of the letters patent granted to R. for improve- 
ments in the manufacture of such gas as afore- 
said ” ; (5) to supply such gas in the Cnited King- 
dom or elsewhere ; (c) to carry on the business of 
oil refiners ; (d) to purchase deal with mineral 
oils ; A (c) to construct, acquire, A carry on any 
gasworks. The patent proved a total faihu’e, but 
the co. obtained some contracts which they were 
carrying on by manufacturing common goal gas. 


A shareholder presented a petition, alleging 
that the whole substratum of the co. had failed ; 
that the business being carried on was not that 
contemplated by the memorandum, A, such as it 
was, was being carried on at a loss ; that the co. 
had in fact suspended its operations for a whole 
year ; A that it was just A equitable to wind up 
the CO. The co. filed no affidavit in opposition to 
the petition, treating it as demurrable on the 
memorandum : — Held : the business carried on 
by the co. was within the terms of its memorandum, 
A the petition was therefore demurrable, A must 
be dismissed. 

(2) Under the General Rules of 1862, there is no 
distinction in respect to costs between a share- 
holder’s petition A a creditor’s petition. The rule 
that where a winding-up petition is dismissed, the 
creditors who appear A oppose it are entitled to 
one set of costs, applies to a petition of shareholders 
as well as to a petition of creditors. 

(3) Notwithstanding Ord. 58, r. 5, the Ct. of 
Aj^peal will not open a decision, which it otherwise 
affiims, for the mei'e puiq^ose of making a different 
order as to costs. — lie New Gas Co. (1877), 5 
Ch. D. 703 ; 37 L. T. Ill ; 25 W. R. 643, C. A. 
AnnMatiom : — Ah io (2) Folld. He Diamond Fuel Co., [1878] 

W. N. 11. Distd. Re Ibo Investment Co., [1903] 2 Cli. 

373. 

5303. .] — A co. was incorporated 

in Jan. 1888, A was formed with the object of 
purchasing A working the R. mine. There were 
further objects mentioned in the memorandum, 
namely, to purchase A otherwise acquire mines 
A other properties in the colony of New South 
Wales A elsewhere, A generally to carry on the 
business of milling A mining in all its branches. 
In Oct. 1889, the directors reported to the share- 
holders that the R. mine was a failure, A that the 
CO. must either go into liquidation or employ the 
unexpended cax>ital, amounting to £12,000, in 
other ways. At a meeting of shareholders, a 
resolution wiis passed requesting the directors to 
use theh' best endeavoui*s to obtain some suitable 
property in wliich to invest the remaining assets 
of the co. A petition was presented by a share- 
holder holding 1,050 shares to wind up the co. 
The petition was opposed by the co., A a jierson 
holding 950 shares *. — Held : the main object for 
wliich the co. was formed had failed, A therefore, 
though there were large subsidiary powers in the 
memorandum of assocn., there must be a winding- 
ux> order . — Re Red Rock Gold Mining Co., Ltd, 
(1889), 61 L. T. 785 ; 1 Meg. 436. 

AmioUition : — Consd. Coolgardie Consolidated Gold Mines 

(1897), 76 L. T. 269. 

5364. .] — A CO. issued a pro- 

spectus which stated that ‘ ‘ An exclusive concession 
for twenty years fi"om the Govt, of Portugal 


PART III. SECT. 36, SUB-SECT. 2.— 
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6362 1 . ImpoaRihility of carrying out 
objects — Failure of main object — 
company can continue under 
mwsidiary powers in memorandum — 
By purchasing another minc.}~A co. 
was formed with the object of pur- 
chasing, acquiring, & working a par- 
ticular coal -bearing property, & also 
of purchasing, taking on lease or ex- 
cha^e, or otherwise acquiring other 
lands, etc., in N. S. W. or elsewhere ; 
there were also other objects clearly 
ancillary. The particular colliery hav- 
ing been worked out, the directors 
proposed to purchase further lands in 
Now South Wales, believed to bo coal 
bearing, in another district, some 35 
miles from the old mine, & this i)ro- 

S osal was approved by a majority of 
le shareholders. Upon a petition of 


some of the minority to wind up the 
co. \~-H(dd : the proposed purchase 
was intra vires the co., & the sub- 
stratum of the CO. had not failed. — 
Re WioKUAM & Buppock Isi-and Coap 
C o. (1905), 5 8. R. N. S. W. 365.— 
AUS. 

6362 11. .] — Where 

the objects of a co. as set out in the 
memorandum of assocn. can be ful- 
illled in other ways, & by the employ- 
ment of other agencies, it cannot bo 
rightly held that the substratum was 
gone, A the ct. will not grant an 
application for winding up. — Mprapi- 
DAR Roy V. Bengap S.S. Co. (1920), 
1. L. R. 47 Calc. 654.— IND. 

g, company — 

Total Zoss.l — On Dec. 1, 1893, a share- 
holder, holding ten out of 215 shares 
of a limited co., incorporated to own 
& work a particular ship, presented a 


petition to have the co. wound up by 
the ct., on the ground that the ship 
had become a total loss off the coast 
of North America on Nov. 25, 1893. 
Answers were lodged by the co., in 
whieli they stated that no good reason 
had been given or existed for a winding 
up, A that it would not be just that 
the co. should bo wound up by the 
ct. It appeared that notice of abandon- 
ment had not yet been formally 
ac'cepted by the underwriters wlio had 
insured the vessel, & that no meeting 
of shareholders had been called to 
consider the question of a voluntary 
winding up. The ci- refused the 
petition. — C^ox v, Gosforu Ship Co. 
(1894), 21 R. (Ct. of Sess.) 334 ; 31 
L. R. 257 ; 1 S. b. T. 431.— SCOT. 

h. .] — A 

majority lu number & value of the 
shareholders of a co. formed to 



824 


Companies. 


Sect, 36. — Winding up by court: Sub-sect, 2,i>. {b) 
a, cfc (c).] 

has been secured for landing & working submarine 
telegraph cables at the Azores. . . . The present 
issue of capital will be applied in the first 
place in laying the cable between Portugal & the 
Azores. ...” The objects of the company as 
stated in the memorandum of assocn. were {inter 
alia) {a) ” To establish, maintain, & work lines of 
telegrapliic communication between the Azores, 
etc.” (p) “ To establish or promote . , . any 
other CO. ...” (g) “ To take or otherwise acquire 

or hold shares in any co. . . .” The capital 
subscribed was not sulYlcient to enable the Azores 
cable referred to in the prospectus to be laid. 
Tlie co, then promoted another co. for laying a 
different cable between Halifax & Bermuda, & 
this cable was about to be laid. The promoting 
co. held a large number of shares in the new co., 
from which it would derive an income as soon as 
the cable was laid. Meanwhile its right to the 
concession for laying the Azores cable had expired, 
but whether it had become totally void, or only 
voidable, was not clear. There was some slight 
evidence of negotiations for a renewal of the 
concession. On petition for a winding-up order 
presented by a shareholder, whose shares were 
not paid-up in full, which was supported by a 
minority of shareholders : — Held : the substratum 
of the co. was the working of tlie concession 
referred to in the prospectus as having been ac- 
quired from the Poituguese Govt., & the other 
objects in the memorandum were merely ancillary 
to this one ; the petition must stand over, & 
the co. must undertake not to enforce payment 
beforehand of the arrears due on shares. — lie 
International Cabijs Co. (1890), 2 Meg. 183. 

5365. .] — Where a co. puts in 

the forefront of its memorandum of assocn. a 
special object, as to wliich definite information can 
be obtained by intending subscribers for shares, 
the subsequent clauses of the memorandum 
contain a list of general objects, the reasonable 
mode of construing the memorandum in ordinary 
cases is to say that the object first stated is the 
paramount object of the co., & that the other 
objects are ancillary & subservient to that object. 
Where, therefore, the paramount object of a co. 
was to work gold mines in the colony of West 
Australia, the promoters of the co. having in view 
one particular mine near Coolgardie in that colony, 
although the memorandum of assocn. specified as 
one of the objects of the co. to acquire & work 
mines “ in West Australia or elsewhere,” the 
acquiring & working a mine in the colony of 
Victoria was held not to be a carrying out of the 
objects of the co. ; & the real object for which the 
co. was formed having therefore failed, & its 
substratum having gone, an order for winding up 
the co. was made. — Re Coolgardie Consolidated 
Gold Mines, Ltd. (1897), 76 L. T. 269 ; 13 T. L. R 
301 ; 41 Sol. Jo. 365, C. A. 

Annotaiiona : — Distd. Re McDonald Gold MinoH, Ex p. 

Duncan (1898), 14 T. L. R. 204. Refd. Re Angrlo Cuban 

Oil, Bitumen & Asphalt Co. (1917). 61 Sol. Jo. 282. 


6366 . .] — Re Amalgamated 

Syndicate, No. 6357, ante, 

5367 . Petition not presented in 
good faith.] — Re M‘Donald Gold Mines, Ltd., 
Ex p, Duncan (1898), 14 T. L. R. 204, C. A. 

5368 . .1 — Re Kronand Metal 

Co., Ltd. (1899), 43 Sol. Jo. 368. 

5309, Company carrying on ultra vires 

business.] — Re Palace Restaurants, Ltd. (1909), 
127 L. T. Jo. 430. 

5370. .] — (1) The name of a co. 

is important in construing the objects defined in 
the memorandum of assocn. (2) A statement in 
the memorandum of assocn. of a co. that its objects 
were to cany on any business that the co. might 
think profitable would not be such statement of 
objects as is required by the 1862 Act. (3) Where 
a co. has ceased to carry on its proper business, 
but carries on a business ultra vires^ a shareholder 
is not confined to a remedy by injunction, but is 
entitled to have the co. wound up. A co. was 
registered under the name of the Mid-North- 
amptonshire Bank, Ltd. In addition to wide & 
general objects, the memorandum of assocn. stated 
particularly numerous objects of diverse character 
in fifteen paragraphs. The first thi’ee paragraphs 
related to banking, discounting, & money-lending, 
&; borrowing respectively ; others referred to 
purchasing developing land, investing & dealing 
in shares Si securities, promoting cos. The 
co. commenced business as a country bank in 
Norihamptonshire, with an ofiice in Ixindon. 
After a short time its name was changed to the 
Crown Bank, Ltd. ; it gave up its country offices, 
ceased to do banking business, & carried on in 
London, in addition to some land speculation 
& business connected with promoting a foreign 
CO., the business of investing in shares securities. 
On a petition by a shareholder to wind up the co. 
on the ground that its main objects had failed 
Hedd : the co. were not carrying on a business 
authorised by the memorandum of assocn., & 
it was just & equitable that the co. should be 
wound up. 

( 4) Before the order was drawn up an application 
was made by the shareholders who had opposed the 
petition, that the order should be varied by dis- 
missing the petition, the ax>pcts. having agreed to 
take a transfer of the shares of the petitioner 4fc 
all shareholdoi^s supiiorting the petition : — Held : 
the order not having been drawn up the judge had 
jurisdiction to vary it . — Re Crown Bank (1890), 
44 Ch. D 634 ; 59 L. J. Ch. 739 ; 62 L. T. 823 ; 
38 W. R. 666. 

AmiotatUmH : — A rid. Re. International Cable Co. (1890), 

2 Meg. 183. Kefd. Jte Amalgamated Syndicate, 11897] 

2 Ch. 600. 

5371 . .] — Re Froimm’s Extract Co., I^td. 

(1901), 17 T. L. R. 302, C. A. 

5372 . Impossibility of performing contract 

which company formed to carry out.] — The ct. 
made an order for winding up a co. on the grounds 
that it had no reasonable probability of carrying 
out a contract wliich it was formed to carry out 
the substratum of the co. was gone, & that in the 


purchase, charter, hire, or otherwise 
acquire steam or other ships, & to 
work, hire, or to employ them, & to 
carry on the business of shipowners, 
which had lost the only vessel it 
possessed, & whose only remaining 
asset was a balance of £36.3 in the bank, 
presented a petition to have the co. 
wound up by the ct. A minority of 
the shareholders desired to carry on 
the business as charterers, & a resolu- 
tion to wind up voluntarily failed to 
obtain the necessajy throe-fourths 


major! tj ’’ : — Held : in the circum- 
stances it was just & equitable that 
the co. should be wound up. — I'luiE v. 
Stewart (1904), 6 F. (Ct. of Scss.) 
847 ; 41 Sc. L. R. 685 ; 12 S. L. T. 
179.— SCOT. 

k. Minca fmmd to con- 

tain no minerals.] — When? a co. had 
been formed for the acquisition of 
mining rights over land subsequently 
declared to be devoid of metals, a 
creditor applied for a winding-up 
order on the ground that the obfocte 


for which the co. was formed could not 
be attained, & that its existence would 
be purposeless: — J/eld: the sub- 
stratum of the co. having fallen awav, 
it was just & equitable that it should 
be wound \ip. — Re Rhknosterkop 
Copper Co., Stern’s I’etition (1908), 
18 C. T. R. 931. — S. AF. 

1. Alihouoh memorandum 

contains subsidiary objects. ] — In a 
petition by contributories for the 
winding up of a co. it appeared that 
the oo. had been formed \^th the main 
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circumstances it was just & equitable that it 
should be wound up as part of the money of the 
CO., which had considerable capital, had been mis- 
appli^ & the co. was so constituted that it was 
deprived of its usual remedies. — Re Bl^iot 
Manufacturing Am Craft Co., Ltd. (1916), 32 
T. L. R. 263 ; [1917] H. B. R. 279. 

5373. Company established for several alternative 
purposes — Failure or abandonment of one only — 
Other purposes carried on.] — It is not an abandon- 
ment of the objects of a co. if, where, being 
established for three or four purposes, it abandons 
one & carries on the others ; provided such 
abandonment does not alter the fundamental 
principle of the co. — Re Norwfigian Titanic 
Iron Co., Ltd. (1865), 35 Beav. 223 ; 55 E. R. 881. 

5374. Shareholders & execution 

creditors desirous of carrying on other purposes.] — 
Re Patent Bread Machinery Co., I^td., No. 5405, 
post, 

(c) Impossiblity of Carrying on Bttshiess at Profit^ 

5375. No prospect of profit.]-- Cheltenham 
Hotel Co. (1850), 16 L. T. O. 8. 259. 

5376. Shareholder’s petition before whole of 

capital called up.] — A limited co., whose business 
is being carried on at a loss without any reasonable 
prospect of ultimatAJ success, may be wound up, 
on the petition of a shareholder, before the whole 
of the capital has been called up. — Re Factaoe 
Parisien, Ltd. (1864), 5 New Rep. 178 ; 34 

L. J. Ch. 140 ; 11 L. T. 500 ; 13 W. R. 214 ; revsd. 
on other grounds (1865), 5 New Rep. 227, L. C. 
jhmoiaiiims : — Consd. lie Hiiburban Hotel Co. (LSI>7), 2 

("h. App. 737. Mentd. lie (General Rolling* Stock Co. 

(1865), 13 W. R. 423 ; lie liwlch y IMmu (^o. (1867b 

17 L. T. 235 ; lie General (U). for Proniotiou of Laud 

Credit (1869), 5 Ch. App. 367, n. 

5377 . ^ £qj. some time ceased to 

carry on business, though it was not clearly made 
out that it had so cea.sed for a year. Its business 
had been carried on at a constant loss ; all its 
capital had been exjx*nded ; its property had 
been sold at a ininous sacrifice with the excep- 
tion of some patents which were nearly worthless, 
^ it had nothing left but these patents & a sum 
of money far from sufficient for payment of its 
debts. A shareholder, who had paid up liis 
shares with the exception of the last call, pre- 
sented a petition for winding up, alleging a case 
of misconduct against some of the director's, by 
reason of which, if established, they would be 
liable to pay considerable sums to the co., which 
would probably leave a surplus for division among 
the shareholders. The objection was taken that 
petitioner, being in default for xrayment of calls, 
could not petition. He offered to pay the amount 

object of acquiring a lease of a hall at 
S. for bioscope purposes, although the 
luemoranduni of associi. of the co. 
contained provisions for other sub- 
sidiary objects. The lease of the hall 
having expired & the bioscope machine 
& goods of the co. having been sold, 
there appeared little likelihood of the 
oo. being able to continue Its opera- 
tions : — Held : the substratum of the 
CO. liaving been destroyed, it was just 
& equitable that the co. should bo 
wound up. — Re Market Hall Bio- 
scope Syndicate, Ltd. (1912), S. II. 

183.— S. AF. 

m. .] — In winding-up pro- 

ceedings instituted by a shai’eholder 
It appeared that the substratum was 
gone & that the co. was unable to 
carry on business : — Held : it was just 
& equitable that the co. should he 
wound up. — Re Florida Mining Co., 

Ltd. (1902), 9 B. C. 11. 108 ; 22 

C. L. T. 273.— can. 


into ct., & Malins, V.-O., allowed him to do so, & 
made a winding-up order. A liquidator was then 
appointed, after which the co. appealed. One of 
the directors had in the meantime been ordered 
to pay a considerable sum under 1862 Act, s, 105 ; — 
Held: (1) although a liquidator had been ap- 
pointed, the CO. was not precluded from appealing ; 
(2) the fact that a shareholder is in arrear with calls 
is not an absolute bar to his petitioning for a 
winding-up order ; (3 ) as it was established that 
the business of the co. could not possibly be 
resuscitated, it was just & equitable that the co. 
should be wound up ; & as a reasonable probability 
was shown that sums could be recovered from the 
directors to such an amount as would leave a 
surplus for division among the shareholders, an 
order for winding up had been properly made on 
the petition of a fully paid-up shareholder. 

(4) Where a co. alone appeals from a winding- 
up order without joining any one personally 
responsible for costs, an application for security 
for costs will be entertained. — Re Diamond Fuel 
Co. (1879), 13 Oh. D. 400 ; 49 L. J. Ch. 301 ; 41 
L. T. 573 ; 28 W. R. 309, C. A. 

^innotaiiems : — As to (2) Consd. Re (Tystal Reef Gobi Mining 
Go., 11892] 1 Ch. 408. As to (3) Refd. Re BriiiHmead, 
il897] 1 Ch. 406. As to (4) Folld. Re Photographic 
Artists’ Co-op. Assocn. (1883), 23 Ch. D. 370. Refd. Re 
Consolidated South Rand Mines Deep, [1909] W. N. 66. 

5378. Company commercially insolvent.] — 

Re General Phosphate Corpn., Ltd. (1893), 
37 8ol. .lo. 683. 

Atuudation : — Refd. Re Brinsn»cad, (18971 1 Ch. 45. 

6379. Company hopelessly embarrassed.] — A 

co. fraudulent in its inception, carrying on a small 
business at a loss, having no capital of its own, 
all the subscribed cajiital having found its way into 
the hands of the real, though not the ostensible, 
promoters hopelessly embarrassed by numerous 
actions brought by shareholders on the ground of 
fraud, was ordered by tlie (>t. of Appeal to be 
wound up, the ct. holding that the case was one 
in which it was “ just & equitable,” within 1862 
Act, s. 79 (5), to make the order, that being the 
most effective moans for recovering for the share- 
holders the money dishonestly retained by the 
real promoters. 

Although the words “ just & equitable ” have 
had a naiTow construction put upon them, they 
have never been construed so narrowly as to 
exclude such a case as this (Smith, L.J.). — Re 
Bkinsmead (Thomas Edward) & Sons, [1897] 
1 Oh. 406 ; 66 L. J. Ch. 290 ; 76 L. T. 100 ; 13 
T. L. R. 232 ; 41 Sol. Jo. 12 ; 4 Mans. 70, 0. A. 
Amwlatimi : — Refd. Rc Iiitcrnatioiial Securities C’orpn. 
(1908), 99 L. T. 581. 

5380. No profit for several years — Business sus- 
pended for several months.] — Re Great Northern 

Ideal Manufaciuring Co. (1915), 34 
O. L. R. 66.--CAN. 

o. Hi{/h cost of manufacture — > 

Insufficiency of plant.] — Within about 
six months from the Incorporation of a 
stool foundry co. whlcli had acquired 
a patent for making steel horseshoes, 
three preference shareholders pre- 
sented a petition for an order for wind- 
ing up by the ct. under 1862 Act, 
s. 79 (5). Petitioners averred that the 
patent was wortlilcss ; that hard^ 
any horseshoes had been manufactured, 
that the actual cost of making the 
horseshoes largely exceeded the esti- 
mated cost set forth in the prospectus 
of the co., that the plant was In- 
sufficient, that the business could only 
be c.arrled on at a loss, & that all the 
subscribed capital of the co. had been 
spent. The co. lodged answers In 
which they admitted that practically 
they had not begun business, gave 
reasons for the delay, & denied 
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n. No 'prospect of profit — Rusiness 
at standstill — Mafority of assets sold .] — 
A year before the filing of a petition, 
the co. sold most of its assets to another 
co., which had since gone Into llijuida- 
tion. Sc was indebted to the vendor co. 
Outside of moneys due to it, the co.’s 
assets were or small value. No 
active business was being carried on 
& there was no apparent prospect of 
a resuscitation of the business : — 
Held : it was the duty of the ct. in 
the proper exercise of its discretion, 
to make an order for the winding up 
of the oo. under sect. 11 (d) of Winding- 
up Act, R. S. O. 1906, c. 144, giving 
the ct. power to do so when the capital 
is impaired, & sect. 11 (c), giving the 
ct. power to do so when of opinion 
that It is just & equitable that the co. 
should be wound up . — Re Hamilton 
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Sect, 36. — Winding up by court: Sub-sect, 2, D, (c), 
(d) (e),] 

Copper Mining Co. op South Australia, Ltd., 
Exp, Great Northern Copper Mining Co. op 
South Australia, Ltd., No. 5525, post, 

5381. Portion of capital incapable of being 

called up except for purpose of winding up .] — Re 
Bristol Joint Stock Bank, No. 5536, post, 

.] — See, also, No. 5395, post, 

5382. Company solvent — Although continuous 
loss suffered from commencement.] — A limited 
CO., established for trading purposes, had suffered 
continuous loss from its commencement, but was 
nevertheless solvent & “ able to meet its engage- 
ments ” : — Held : under these circumstances, the 
ct. could not order a compulsory winding up. 

Where no case is made for a compulsory winding 
up, the ct. will not order a special meeting of share- 
holders to be called to consider the expediency 
of winding up voluntarily. — Re J oint Stock Coal 
Co. (1869), L. IL 8 Eq. 146 ; 20 L. T. 966 ; sub 
nom. Re .Ioint-Stock Coal Co., Re. Green, Re 
Copeland, 38 L. J. Gh. 429 ; 17 W. R. 585. 

Folld. Rc liondon Suburban liank (1871), 

19 W. K. 600. 

5383. .] — Re New Zeaiand Quartz Crush- 

ing Co., [1873] W. N. 174. 

(d) Deadlock, 

5384. General rule.]— Sailing Ship Kent- 
mere Co., [1897] W. N. 58. 

5385. .] — Re Fromm’s Extract Co., Ltd. 

(1901), 17 T. L. R. 302, C. A. 

5386. Allegation that no directors existed— & 
that no meetings could be called — Subscribers to 
memorandum directors .] — Re Brick & Stone Co., 
[1878] W. N. 140. 

5387. Deadlock only temporary — Deadlock be- 
tween two sole directors — Solution possible by 
appointing third director under articles.]— Rc 

I^RRiERs’ Alliance, Ltd. (1906), 51 Sol. Jo. 
172. 

Anrwtaiion Distd. Rc Yeuldje Tobacco Co. (1016), 115 

L. T. 530. 


5888. Private company — Deadlock & litigation 
between two sole shareholders & directors — 
Principle of partnership applied.] — In 1914, W. & 
R. agreed to amalgamate their businesses, & 
in order to do so formed a private limited co. in 
wliich they were the only shareholders & directors. 
The constitution of the co. was such that under the 
arts, of assocn. W. & R. had equal voting powers, 
one director was to form a quorum, & if any 
dispute or difference should arise consequent 
whereon inability to pass a directors’ resolution 
should result, the matter in dispute should be 
referred to arbn., the award to be entered in the 
minute-book as a resolution duly passed by the 
board. The co.’s business was successfully carried 
on until June, 1915, when differences arose be- 
tween the parties. One of such differences was 
referred to arbn., which resulted in an award to 
which R. declined to give effect. He brought an 
action against W., & the parties became so hostile 
that neither of them would speak to the other. 
In spite of this the co. continued to transact 
business & large profits were made. Under these 
circumstances W. presented a petition alleging 
that a complete deadlock had arisen, that the sub- 
stratum of the CO. was gone, & that it was “ just 
Sc equitable ” witliin 1908 Act, s. 129, that a 
winding-up order should be made : — Held : if 
this were a case of partnership there would clearly 
be grounds for a dissolution. Sc the same principle 
ought to be applied where there was in substance 
a partneiship in the guise of a private co. The 
position amounted to a complete deadlock, Sc it 
was “ just Sc equitable ” that the co. should be 
wound up. — Re Yentdje Tohacxx) Co., IjTD., 
[1916] 2 Ch. 426 ; 86 L. J. Ch. 1 ; 115 L. T. 530 ; 
82 T. L. R. 709 ; 60 Sol. Jo. 707 ; [1916] H. B. R. 
140, C. A. 

5389. Deadlock & litigation between three 

sole shareholders — Petition by one opposed by other 
two shareholders.]— A private co. consisted of 
three shareholders only ; they w'ere the original 
allottees Sc> held all the issued shares, wliich were 
fully-paid, in equal proportions. Of these three 


gcncrallj' the petitioners’ averments. 
Tlic question or winding up had never 
been <!onsidered at a meeting of the 
KhandiohUjrs : — Held : it would not 
be just & equitable that the co. sbould 
be wound up. — Scohie v. Ateas Steep 
Works, Lti>. (1906), 8 F. (CT. of Sobs.) 
1052 ; 43 .Se. L. II. 739 ; 14 H. L. T. 
212.— SCOT. 

p. Trading loss not per se 

sufficient ground — Important ingredient 
— State of company* 8 assets considered.] 
— The fact that a co. is canning on 
business at a loss is not Hufllcient to 
justify its being wound up by the ct., 
although it is an irupoiTant ingi*edlont 
In the decision of the question whether 
circumstances exist which make It 
Just & equitable that the winding up 
should take place. 

A newspaper co. with £24,000 sub- 
scribed out of a nominal capital of 
£30,000, In the first eight months of 
its working Incurred a loss of £6,000, 
but had a considerable amount of cash 
in hand with which to continue its 


business, & additional shares were 
being taken up. One shareholder, 
possessed of 100 shares (apparently all 
the other shareholders objecting) 
applied to have the co. placed under 
liquidation : — Held : there had not 
been such just & equitable grounds 
disclosed as would justify the ct. in 
ordering the co. to be wound up. — 
Faikbridof. V. Soura Afrtoan News- 


paper Co. (1900), 17 S. C. 32 ; 10 

C. T. R. lO.—S. AF. 


No profit for several yectrs — 
Apprehension for fuiuxie — No ground for 


minding up.] — All that was shown by 
appets., who prayed for a winding-np 
order, was that the co. had not of late 
years made any profits, & that appets 
themselves wore apprehensive that, if 
the co. continued to work, loss instead 
of gain would result. Gn the other 
hand, it was not apparent cither that 
the substratum of the co. was gone 
or tlint the co. was conceived & brought 
fortli in fraud : — Held : appets. bad 
failed to make out a caso that it was 
Just Sc equitable that the co. should 
be wound up. — Rc Majiamanpal. 
SrusimtA J'rakashak Hamitt, Ltd. 
Benares, (1917) I. L. 11. 39 All. 334.— 
IND. 


PART III. SECT. 36, SUB-SECT. 2.— 

D. (d). 

6384 i. General rule.] — A winding-up 
order may bo made where there is a 
complete deadlock as to the manage- 
ment of the CO. *8 affaii's. — Re Town 
Topics Oo. (1911), 17 W. L. K. 646.— 
GAN. 

r. Clear case, necessary.] — 

Where there are ample indications 
that it 1.S ])088ible to carry on the 
business of the co., it Is not possible 
to hold that there is a complete dead- 
lock, which must bo got rid of by 
compulsory winding up. As between 
shareholders a domestic tribunal has 
been created, & unless a clear case is 
made out, the ct. will bo slow to with- 
draw from it the decision, whether the 
co.’s business shall or shall not be 
carried on. — MtraALiDAB Roy v, Ben- 


gal S.S. Co. (1920), I. L. R. 47 Calc. 
051.— IND. 

s. Private company — Incompatibility 
of two sole members.] — The co. was 
registered as a private co. with a 
capital of 6,000 shares oC £1 each, 
petitioner holding 1,500 shares & 11. 
tho remainder. The ovldonco was that 
it was hopeless to expect the two 
members to work together. Sc neither 
of thorn could carry on the business 
alone : — Held : there being a complete 
deadlock in tho management of tho 
co.’s affair’s, the co. should be wound 
up by tho ct. — Re Matara, [1921] 
N. Z. L. R. 807.— N.Z. 

t. Quarrel between two brothers 

— Practically sole shareholders.] — 
Two brothers, H. Sc D., who had 
carried on a partnership for working 
quarries which they hold on lease 
entered into an agroomonl to make 
over the working or the quarries to a 
private limited oo., the shares in which 
were to bo Issued one half to each 
brother or their nominees, with a 
small holding to J., a third brother, 
“ to enable him to hold the balance for 
voting.** Tho co. was formed Sc 
re^stered in 1899, H., D. & J. under 
arts, of assoon. being appointed 
directors of the oo. & H. being 
appointed tho managing dlr(M3tor. 
Quarrels between the brothers having 
ensued at a meeting of the co. it was 
moved & carried by a majority, tho 
majority consisting of H. & four 
members of the co. whose Interest was 
merely nominal, & the minority oon- 
slsting of D. Sc J., that H. should be 
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one was resident in America & the two 0 ^ 101*8 
were the present directors of the co. Owing to 
dissensions between them the affairs of the co. 
were now at a deadlock, & there were pending 
actions between the shareholders &> the co. The 
arts, of assocn. provided that a shareholder 
desirous of withdrawing from the co. should offer 
his shares to the others, in the event of neither 
of them purchasing the same the shareholder 
desirous of withdrawing should be entitled to have 
the CO. wound up. One of the directors offered 
his shares pursuant to this clause to the two other 
shareholders respectively, but neither of them 
purchased them. He now presented this petition 
for the compulsory winding up of the co. The 
petition was opposed by the two other share- 
holders. The co. had sufficient assets to realise 
a considerable sum for the shareholders in a 
winding up : — Held : it was just & equitable that 
the co. should be wound up by the ct. — Re 
American Pioneer Leather Co., [19181 1 Ch. 
5.50 ; 87 L. J. Ch. 493 ; 118 L. T. 095 ; 11918-19] 
B. & C. K. 40. 

(c) Fraud in hiception of Company and Miscoyiduct 

of Directors* 

5390. Fraud in inception of company — Fraudu- 

lent prospectus.] — Re Haven Gold Mining Co., 
No. 5359, ante. ' 

5391. Company defrauded by vendors.] — In 

Nov. 1880, a co. was incorporated for the purpose 
of acquiring certain gold mining property. It 
subsequently became doubtful whether the 
property purported to be sold to the co. did in 
fact exist, & it seemed that the co. had been 
defrauded. A petition was accordingly presented 
by a shareholder for the winding up of the co. 
Petitioner’s case was, that the objects of the co. 
wei*e impossible, inasmuch as the property alleged 
to have been acquired did not really exist ; that, 
notwithstanding the generality of the objects of 
the co., the principal one was the acquisition of 
this particular property, & the working of gold 
therefrom ; that the substratum of the co. had 
gone ; that petitioner was therefore entitled to 
an order, notwithstanding that the great majority 
of the shareholders desired to continue the co. : — 
Held: (1) because a co. had been defrauded it 
was not a ^ound for saying that it ought to be 
wound up, inasmuch as the co. might, if it pre- 
ferred, make the best of things A go on ; (2) when 


in the present case the property purchased by the 
co. was ascertained, there would be a substratum, 
A the ct. ought not to interfere with the discretion 
of the co . — Re Nylstroom Co., Ltd. (1889), 
00 L. T. 477 ; 5 T. L. ll. 318 ; 1 Meg. 109. 

5392. Power of shareholders to waive fraud 

-Effect of 1890 Act.] — Re General Phosphate 

Corpn. (1893), 37 Sol. Jo. 083. 

Annotation: — Refd. Re Brlmanioad, [1897] 1 Ch. 45. 

Before 1890 Act.]— Nos. 5359, 

5391, ante. 

5393. Whole of subscribed capital in 

hands of fraudulent promoters.] — Re Brinsmead 
(Thomas Edward) & Sons, No. 5379, ante. 

5394. Secret agreement with promoters— 

Public defrauded.] — The arts, of a co. adopted an 
agreement whereby 240 paid-up shares were to be 
delivered to the manager “ for his own use, &> in 
order to supply him with the means for com- 
mencing the duties of management, &; for dis- 
charging obligations incurred by him in pro- 
moting the formation of the co.” Petitioner, in 
reply to an advertisement for a secretary, an- 
nouncing that he would be required to invest 
£240, applied for & obtained the appointment, & 
paid £240 for shares in the co. He then discovered 
a second agreement, whereby the manager had 
agreed, as soon as he should receive the 240 shares, 
to give to each of the four promoters who had signed 
the first agreement on behalf of the co., & who 
were named director's in the arts., forty shares, 
that being the number of shares necessary for the 
qualification of directors. Only one promoter 
& director out of the seven promoters (five of whom 
were named directors) who signed the memo- 
randmn, six of them for forty shares & one for 
ton, had paid anytliing in respect of his shares, 
there were only six other shareholders. Upon 
petition for winding up the co., although presented 
within three months of the date of incorporation, 
the ct., upon tlie above facts, made the order. — 
Re London & (’ounty Coal Co. (1806), L. U. 3 Eq. 
355 ; 15 W. K. 151. 

AnnoiaHons : — Refd. Re New Gas Generator Co. (1877), 4 

Cli. I). 874 ; Re Brinwricacl, [1897 J 1 Ch. 45. 

5395. Misconduct of directors — Interest paid out 
of capital — Directors' shares unpaid.] — A co. 

established in 1853 had since carried on its 
business at a loss. There were irregularities in the 
management, tlie directors had not paid for shares 
subscribed for by them, interest had been paid 
out of capital, & the balance at the hankei's had 


the sole director. In a petition pre 
sen tod by D. & J. for the winding ui 
of the CO. : — Held : it w’as just c 
equitable under 1862 Act, s. 79 {5] 
that the co. bo wound up. — Syminotoi 
V. S^YMINOTON’S QUAKIilES, LtD. (1906] 

^9o* of 121 ; 43 8c. L. li 

157 ; 13 S. L. T. 509. — SCOT. 


a. Deadlock heiween directors — 
Three resident in England dt three in 
Sydney — Attempt by London directors 
to assume sole coJitrol .] — A co. was 
reglstored in England but carried on 
its business chiefly in Sydney. A con- 
siderable number of the shareholders 
resided in each country. The arts, of 
assocn. provided for the management 
of the CO. by six directors, & for the 
holding of meetings at the registered 
offices in London & for notices of such 
matings to bo given to no shareholder 
who had not an address In the United 
Li^doin. Throe of the six directors 
resided in Sydney Sc the other throe In 
London. Differences having arisen 
between the two sets of directors, the 
London directors attempted to take 
upon themselves the whole manage* 
ment. Sc sent o\it a manager with a 
power of attorney to assume the con- 
duct of the bustnees to the exclusion 


of .JLc Sydney directors, Upoiw the 
petition of a Sydney shareholder : — 
Held it was just Sc equitable to wind 
up the CO. by the ct . — Re Mason 
BaoTHERs, Ltd. (1891), 12 N. S. W. 
Eq. 18o.— AUS. 


b. Directors below minimum — Ni 
Quorum amending general meetings — 
Rroperiy falling into disrepair .] — When 
It w^ shown that the number oi 
directors of a co. had fallen below the 
mimmum required to form quorum, 
that no new directore had been 
appointed Sc that on several occasions 
general meetings of shareholders had 
been convened but in no case did a 
quorum of shareholders attend, that 
the property of the co. was falling into 
disrepair & that a deadlock had been 
arrived at In ooimootion with the 
management of the co.’s business ; — 
ft was just & equitable that a 
mnding-up order should be made. — 

iV^^^r®9F^KTiE8 Hall Co., Ltd. 
(1914). 33 N. Z. L. 11, 1249,— N.Z. 


PART IIL SECT. 36, SUB-SECT. 2.— 

D. <e). 

^ Fraud in inception of company 
Directors not independent dis- 


inter ested .] — Fraud In promotion, mis- 
feasance Sc neglect of duty on the part 
of the directors, the fact that the 
directors arc not independent, but 
under the control of the promoters, or 
that their interests conflict with those 
of the shareholders, those Sc similar 
matters are not in themselves sufficient 
to justify the ct. in winding up a 
solvent co. against the wishes of the 
majority of the shareholders. — H ull 
V. TiruF Mines, Ltd., [1906] T. S. 68, — 
S. AF. 

d. Misconduct of directors — Al- 
leged fraudulent sale of company *a 
property to nominee, for themselves — 
Inade/iuate price .] — The directors of a 
solvent co. empowered by the arts, to 
absolutely dispose of all or any part 
of the co.’s assets, sold the whole of 
the co.’s property to persons at a 
price alleged to be wholly inadequate. 
The directors who resolved on the sale 
were believed by certain of the share- 
holders who presented a petition for 
the compulsory winding up of the oo. 
to have been the nominees of the 
purchasers, who held, or were Interested 
in a large majority of the shares in the 
00 . : — Held : no sufficient reason had 
been shown for granting a compulsory 
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Sect. 36. — Winding up hy court: Sub-sect, 2, D, (e) 
&{f) & E, ; sub-sect, 3, & B. {a),] 

been reduced to £300 ; on the other hand, the calls 
on the shares had hitherto been one-fifth only : — 
Held : there was no case for winding it up. — 
Be National Live Stock Insurance Co. (1858), 
26 Beav. 153 ; 27 L. J. Ch. 069 ; 31 L. T. O. 8. 
277 ; 6 W. K. 822 ; 63 E. K. 855, L. JJ. 

5396. No evidence that insolvency pro- 

duced by misconduct — Prospect of success under 
proper management.] — (1) The misconduct of 
the directors & manager of a limited co., though 
it may be such as to render them liable if a suit 
were instituted against them by the sliareholders, 
is not a ground on which the ct. will consider it 
“ just &- equitable ’’ to wind up the co. under 
1802 Act, s. 79, where there is no evidence that 
their mismanagement has produced insolvency, 
or that the co. is a mere bubble co., where there 
is a reasonable prospect that, under j)roper 
management, it may be successfully carried on. 

(2) Where shareholders appear to resist- a peti- 
tion for winding up a co., they do so at their own 
costs ; but where the petition contains a personal 
charge against any director or any member of 
the co., the director or member so assailed is 
entitled to appear separately, & if the case against 
him fails, he is entitled to his costs. 

(3) Sub -sect. 5 of the above sect, which eni- 
powers the ct. to wind up a co. whenever it is 
“ just & equitable ” so to do, applies only to cases 
ejusdem generis with the other four sub-sects. — 
Re Anglo-Greek Steam Oo. (1800), L. K. 2 Eq. 
1 ; 35 Beav. 399 ; 14 L. T. 120 ; 30 J. P. 515 ; 
12 Jur. N. S. 323 ; 14 W, R. 024 ; 55 E. R. 950. 

Annotations: — As to (1) Apprvd. Re Shepherd’s Bush lin- 
provenmnts (11)09), Times, Mur. 9. Refd. Rc Bwlch y 
Plwin Co. (18(57), 17 L. T. 235; Re Brineinead. 11897] 
1 Ch. 45. As to (2) Folld. Re Humber Iron Works (’o. 
(180(5), 35 Boav. 346. As to (3) Apld. Re Suburban Hotel 
Co. (1867), 2 Ch. App. 737. Refd. Horsham Industrial 
& Provident Soc. (1894). 70 L. T. 801. 


5397. Presents of shares as Inducement to 
become directors,] — Money or paid-up shares given 
to persons who become directors of a co. The mei*e 
fact that money or shares are so given is not a 
ground for a winding-up order.— Bwlch y 
Plwm Co., Ltd. (1807), 17 L. T. 235. 

(/ ) Issue of Shares at a Discount, 

5398. Surplus for shareholders If difference paid.] 

— The fact that shares in a limited co. have been 
issued at a discount is not a ground for making a 
winding-up order on the petition of a fully paid- 
up shareholder — even where, if the amounts 
unpaid on the shares were called up, there would 
be a surplus to be divided among the members of 
the co. — Re Pioneers of Mashonaland Syn- 
dicate, [1893J 1 (3i. 731 ; 62 L. .1. Ch. 507 ; 08 
L. T. 163 ; 41 W. R. 492 ; 9 T. L. R. 212 ; 37 
Sol. Jo. 231 ; 3 R. 205. 

Issue of shares at discount generally.] — See 

Sect. 20, sub-sect. 1, ante, 

E. Existing Winding up Disadvantageous to 
Creditors or Contributories. 

Superseding voluntary winding up.] — See Sect. 
37, sub-sect. 15, post. 

Superseding winding up under supervision of 
court.] — See Sect. 38, sub-sect. 10, post. 


Sub-sect. 3. — IhsTiTioN. 

A, In General, 

5399. Nature of petition — Not proceeding to 
execution — Nor proceeding to enforcement of Judg- 
ment.]— A petition by a judgment creditor to 
wind up a co. is not a proceeding “ to execution 
on, or otherwise to tlie enforcement of ’’ the 
judgment within (-ourts (Emergency Powers) 


order for the winding np of the co. — 
Re Grkat Cobar Copper Mining Co. 
(1902), 2 S. H. N. S. W. 94.~AUS. 

e. Governing director — Pri- 

vate company with restricted right of 
transfer, ] — An isolated transaction, 
carried out in a co.’s name & for its 
benefit by the governing diivctor, 
which in the ct.’s opinion is unlikely to 
iccur, is not necessarily a circumstance 
which would make it Just & ctjnitable 
that the co. should be wound up, 
notwithstanding the fact, that owing 
to the CO. being a small one, with a 
limited number of sbai-cholders, & to 
the restrictions under the arts, of 
assocn., surrounding the aHenatiou of 
shares, it might be dlfticult for peti- 
tioners to dispose of their shares, thus 
compelling them to continue as share- 
holders in a CO., the reputation of 
which may have been affected by the 
misconduct of its governing director. 
In considering what is just equitable 
all those circumstances must be looked 
at.— fee HoRwooD & Co. (1921). 21 
S. R. N. S. W. 750.— A US. 

independent domestic 
forum.] — An order was made to wind 
up a CO. on the ground that there w^as 
grave suspicion of fraud in the manage- 
ment requiring investigation & that 
there was no independent domestic 
forum to w'bich the matter could bo 
itjferred. — Re Yue Hino Co., Ltd. 
(1916), 11 Hong Kong L. 11. 53. — 
HONG KONG. 

g. Trafficking in shares — False 

reports — Refusal of access to books. ] 
— To procure the winding up of a 
CO. one shareholder filed a petition 
making several chai’ges of fraud against 
the directors, tending to show that the 
oo. was not a bond fide concern ; & of 
trafficking in the shares, fabricating 


the reports, neglecting to give peti- 
tioner notice of their inectiugH, rt'fusing 
him access to the books, & that the 
niines had slopped w’orking. The 
directors denied the charges, but did 
not produce the co.’s books which 
petitioner i*elied on to suppoH the 
I)etition. Under these circuinslances, 

& the dii*ectors agreeing to give peti- 
tioner an opportmiity of insi)octii)g the 
books, the petition was dii*ecUMl to 1 
stand over to enable the co. either to 
continue the works, or to discontinue 
them &. wdnd up the co., if the share- 
holders should so determine. — Re 
Ho ARE V. Hibernian Mining Co. 
(1856), 8 Ir. Jur. 228.— IR. 

h. ^ Secret profit from contract 

— Neglect to account to company.] — 
]j., the managing director of a co., 
entered into contracts in his own 
name for work to bo done by the co., 
the profits of which amounted to 
£3,2(58, of which L. accounted to the co. 
for £1.938 only. This he alleged was 
done with thd consent of nis co- 
diieotors. In an action brought by 
two shareholders against the co. & L., 
to compel an account of the profits so 
received, an order was made that he 
should 80 account ; but no payment 
was made or account rendei-ed by L., 

& no steps wen) taken by the co. 
to compel him to account, & subse- 
quent to the action a resolution of 
confidence in his management w’as 
passed by a majority of sharcbolders 
at a general meeting. Pltfs. in the 
action having presented a petition to 
wind up the co. on the ground that 
in the circumstances it was just & 
equitable that the co. should he wound 
up : — Held : a winding-up order should 
be made. — Re Newbridge Sanitary 
Steam Laundry, Ltd., [1917] 1 

I. R. 67.— IR. 


PART III. SECT. 36, SUB-SECT. 2.— 

D. (f). 

k. Shares Usued at different per- 
centages of tficir face value.] — In wind- 
ing-up proceedings it appeared, inter 
alia, that shares had been unlawfully 
issued at a discount & at different 
percentages of their face value '.—Held : 
it was just & equitable that the co. 
should be W'ound up. — Re I'loiuda 
Mining Co., Ltd. (1902), 9 B, C. R. 
108. — CAN. 

PART 111. SECT. 36, SUB-SECT. 3.— A. 

1 }Vindi7ig-up order set aside for 
irregularity in notice — Irregularity 
cured — No new jntitian necessary .] — 
An order v\a8 made for the wdnding up 
of the CO., &, under that order, a pro- 
visional liquidator was appointed. 
The order was set aside, as notice had 
not been given as rc<iuired by statute. 
Notice was thereupon given, & a new 
order taken without any further 
petition : — Held : no new petition was 
necossaiy. — Re Steel Co. of Canada# 
Ltd. (1884). 5 R. & G. 141. — CAN. 

m. Grounds to be alleged in 
petition^ — Discretion of judge to admit 
hoTia fides — Restraining petition .] — Any 

f round alleged under sect. 128 (e) of 
ndlan Cos. Act in a petition for the 
winding up of a co. presented under 
sect. 131 of that Act must bo of a 
like nature to the specific grounds given 
under clauses (a), (b), (e) & (d) of sect. 
128. If any other grounds are alleged 
they do not fulfil the requirements of 
the Act. Allegations as to the internal 
management or mismanagement of a 
CO, are matters for the shareholders to 
deal with & do not call for the Inter- 
ference of the ct. A petition by a 
shareholder stands on a different footing 
to a petition by a creditor & should be 
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Act, 1914 (c. 78), s. 1 (1), & a winding-up order 
may therefore be made without leave from the 
ct. in wliich the judgment was obtained. — Re 
A Company, [1915] 1 Ch. 620 ; 84 L. J. Ch. 382 ; 
31 T. L. R. 241 ; [1916] H. B. R. 65, C. A. 
Aiinotdtion : — Apld. Re Globe Trust (1915), 84 L. J. Ch. 903. 

Compare No. 6816, post, 

5400. Malicious presentation of petition — Action 
lies against petitioner — Even though no special 
damage to company.] — An action will lie for falsely 
& maliciously & without reasonable or probable 
cause presenting a petition under 1862-1867 
Acts, to wind up a trading co., even although no 
pecuniary loss or special damage to the co. can 
be proved, for the presentation of the petition is 
from its very nature calculated to injure the 
credit of the co. — Quartz Hill Gold Mining Co. 
V, Eyre (1883), 11 Q. B. D. 674 ; 52 L. J. Q. B. 
488 ; 49 L. T. 249 ; 31 W. R. 668, C. A. ; svb- 
sequent proceedings (1884), 50 L. T. 274, D. C. 
Annotalions ' — Refd. Wyatt v. Palmer, [1899] 2 Q. B, 100. 

Mentd. Allen v. Flood, [18981 A. CJ. 1 ; Witfeii v. Bailey & 

Romford U. C., [1915] 1 K. B. 000. 

5401. Petition not presented bona fide — Power of 
court to restrain.] — Wlierc a petition against a 
co. is presented ostensibly for a winding-up order, 
but really for another purpose, such as putting 
pressure on the co., the ct. has an inherent juris- 
diction to prevent such an abuse of process, & will 
do so, without requiring an action to be commenced, 
by restraining the advertisement of the petition & 
staying all proceedings on it. 

Semble : the power to restrain proceedings against 
a CO., aft(^r the presentation of a winding-up 
petition, given to the ct. by 1862 Act, s. 85, 
relates to proceedings other than those taken with 
the view of obtaining a winding-up order. — 
Rc A Company, [1894] 2 Ch. 349 ; 03 L. J, Ch. 
565 ; 71 L. T. 15 ; 42 W, R. 585. 

5402. Solicitor employed in formation of com- 
pany — Whether entitled to act for petitioner.] — 
Notwithstanding the rule that a solr. must not 
use information acquired in his professional 
capacity in any subsequent proceedings against 


his former client, a solr., who has acted in the 
formation of a co. & been discharged, may act for 
a petitioner to wind up the same co. when all the 
facts upon wliich the petition is based might have 
been ascertained by any person in the position 
of petitioner. — Re Holmes, Re Electric Power 
Co., Ltd. (1877), 25 W. R. 603. 

Amiotaiion : — Mentd. Little v. Kiiigswood CollierieH Co. 

(1882), 20 Ch. D. 733. 

Whether entitled to petition in respect of 

promotion expenses.] — See Sub-sect. 6, G. (6), iii., 
post, 

5403. Part payment by company after petition 
presented — Subsequent winding-up order on petition 
— Duty of creditor to refund amount paid.] — A 

creditor presented a petition for winding up a co. 
The co. paid a part of the debt, & promised to pay 
the remainder on a certain day. This was not 
done, & the creditor proceeded with his petition, 
& a winding-up order was made upon that petition 
& another petition : — Held : the creditor must 
pay back the money paid to him. — Re Liverpool 
Civil Service Assocn., Ex p. Greenwood (1874), 
9 Ch. App. 511 ; 43 L. J, Ch. 609 ; 30 L. T. 451 ; 
22 W. R. 636, L. .TJ. 

5404. Petition by company — By authorised officer 
— Whether necessary for resolution delegating 
authority to be under seal.] — Semble : In the case 
of a co. presenting a petition by an officer 
authorised in that behalf it is unnecessary that 
the resolution of the board to delegate its authority 
should be under seal, provided that the seal of 
the co. is affixed to the authority. — Re Midgley 
(1913), 108 L. T. 45 ; 57 Sol. Jo. 247, D. C. 

A n, not at i o n : — Mentd. Re A Debtor, Ex j). Cardiff & Channel 

Mills (1917), 117 L. T. 574. 

B, Who may petition, 

(a) In General, 

5405. General rule.] — (1) None but a creditor, or 
a contributory to the debts of a co., can present 
a petition for an order to wind it up. 

Where, therefore, the original inventor & owner 


more closely scrutinised on prc-. 
sentation. 4’hcre Is no oblig'atioii of 
the et. to admit a petition merely 
becauHo it is presented. Not only 
must a petition allefje fticts which, if 
proved, would justify an order for 
winding- up a co., but even if it alleges 
such facts tbo judge has a discretion 
to consider whether it is really hnnA fide. 
The ct. may, if it thinks fit, I'efnso 
to admit a pet ition, or, as an alternative 
course, give the co. concerned notice 
that a petition has been presented, so 
that it may take proceedings to 
restrain petitioner from proceeding 
with his petition. — Re Pioneer Bank, 
Ltd. (1914), I. L. II. 39 Bom. 10. — IND. 

n. False malicious statements 

in petition — Whether petitioner liable — 
Alienation of malice.] — In an action 
for damages against shareholders of a 
CO. in respect of the wrongful pjc- 
Hontation of a i^etition to have the co. 
wound up &: of false & malicious state- 
ments in the petition concerning the 
pui*suors, whereby their credit had been 
impaired, defenders pleaded that the 
action was Irrelevant, an action of 
damages for instituting a judicial 
I)rooecdlng requiring an allegation of 
malice & want of probable cause, & 
the proHont action containing no 
relevant averment of malice & want of 
probable cause : — Held : there was 
sufiiclcnt material upon record for 
which these elements might bo 
inferred ; it was hard to believe that 
shareholders who thought that the co. 
was insolvent should demand a price 
above par as the value of their holding 
in it, yet defenders admittedly, did 


this only two or three months before 
the petition was presented ; such 
conduct was scarcely consistent with a 
belief that the co. was unable to pay 
its debts, but it w'as not dilticult to see 
that the presentation of the petition 
might be considered a means of com- 
pcjlling pursuers to buy up their shares ; 
in the circumstances, pursuers aver- 
ment that defenders w'cro well aware 
of the falsity of their stateimnits as to 
the co.’s insolvency when they pre- 
sented the petition "was sufficient. — 
Seasprav S.S. Co., Ltd. v. Tenant 
(19U8), 15 S. L. T. 874. — SCOT. 


PART III. SECT. 36, SUB-SECT. 3.— 

B. (a). 

o. Directors — Without authority of 
company.] — Directors of a co. have no 
general powere w^hich authorise them 
upon a resolution passed at a meeting 
of direction to present a petition on 
the co.’s behalf to have it w'oimd up. — 
Re Standard Bank of Australia, 
Ltd. (1898), 24 V. L. 11. 304.— AUS. 

p. Ratification by com- 

pany.] — The directors of a co., aro not 
entitled, without the authorit.y of a 
general meeting of the shareholders, to 
present a winding-up petition in the 
name of the co. ; but where directors 
have presented a windiug-up petition 
in the name of the co., without 
authority it is open to a general 
meeting of the shareholders to ratify 
their action. — Re Galway & Salthtll 
Tramways Co., [1918] 1 I. R. 62. — IR. 

Q. PeiUion by creditor — Having lent 
money to company which has no jmwer to 


borrow — U nsustai nable. ] — A resolution 
authorising the transfer from one bank 
to another of an existing overdraft, 
incurred by a mining co. & giving 
authority to the directors of the oo. 
to borrow money, was passed at an 
alleged extreordinary meeting, con- 
venotl by a person having no authority 
to call one, by a notice w-hich contained 
no intimation of any intention to 
borrowL No mention was made in 
tho co.’s books of any resolution giving 
authority to the directore of tlic co. 
to borrow. An order having been 
made to wdnd up the co., tho founda- 
tion of which order was the debt so 
transferred & incurred : — Held : there 
was no valid petitioning creditor’s debt, 
8c no foundation for the order. — R. v. 
Bowman, Ex p. Willan (1872), 3 
V. R. (Law) 258.— AUS. 

r. Petitionby company — By itsattorncy 
— Extent of auViority. ] — A corpn. by deed 
authorised its attorney to commence 
& carry on ans'- action, suit or other 
proceeding, & upon tho bkpey. or 
insolvency of any firm, or upon any 
such firm entering into a composition 
or arrangement with its creditors, to 
prove against tho estMo of such firm 
& to take such other prococdlngs in 
relation to any such bkpey., insolvency, 
composition, or arrangement, as the 
attorney might think expedient for 
promoting or protecting the interests 
of tho corpn. : — Held : such a power 
did not authorise the attorney to 
originate proceedings in bkpey., or 
insolvency, & the attorney having 
presented a petition for the compulsory 
winding up of a banking co., it was 



830 


Companies. 


8ect. 36. — Winding up hy court : Sub-sect, 3, B, {a) 
{b) i,, ii, <&: Hi,] 

of a patent sold it to a co. for a certain number 
of fully paid-up shares in the co., & was, moreover, 
paid all other claims which he had against the 
CO. : — Held : a petition presented by him for a 
winding-up order must be dismissed with costs. 

(2) It appeared, further, by the arts, of iissocn. 
of the CO., &; the agreement for the sale of the 
patent to them, that if the co. was ordered to be 
wound up the patent was to revert to the petitioner. 
It appeared, also, that the co. was formed for two 
distmct purposes, one of which had failed ; but 
that the shareholders & execution creditors were 
anxious to continue the other, which they believed 
would be successful : — Held : that was not a case 
in which the ct. would make a winding-up order. — 
Re Patent Bheao Machineuy Co., Ltd. (1866), 
14 L. T. 682 ; 14 W. It. 787. 

Discretion of court to regard wishes of creditors & 
shareholders.] — See Sub-sect. 3, D. (a), post, 

[b] Creditors, 

i. Creditor for less than £50. 

5406. General rule — Petition either dismissed or 
allowed without costs.] — Re Standring & Co., 
JJTD, (1805), 39 Sol. Jo. 603. 

Annotation : — Folld. He Ii'ancy Dross Balls Co. (1899), 
43 Sol. Jo. 657. Refd. Re Hyde (1900), 44 Sol. Jo. 731. 

5407. Petition dismissed — With costs.] — 

Re Fancy Dress Balls Co., Ltd. (1899), 43 
Sol. Jo. 657. 

5408. .]-~Re Hyde (W. II.), Ltd. 

(1900), 44 Sol. Jo. 731. 

5409. Unless special circumstances.] — 

Re Industrial Insurance Assocn., Ltd., [1910] 
W. N. 245. 

5410. Petition allowed — Without costs — 

Unless supported by other substantial creditors.] — 

Where a compulsory winding-up order is mader on 
the petition of a creditor whose debt is under £50, 
he may, if supported by creditors for a larger 
amount, be allowed his costs.- — Re Leyton & 
Walthamstow Cycle Co., Ltd. (1901), 50 W. It. 
93 ; 46 Sol. Jo. 71. 

5411. What are special circumstances — Execu- 
tion issued.] — B., the assignee of a debt from a 
joint-stock co. to an amount under £50, upon 
which judgment had been obtained & execution 
issued, petition in his own name, & as attorney 


of the original creditor, for a winding-up order 
under 1856 Act & Joint-Stock Companies Act, 1867 
(c. 14). The Commissioner dismissed the petition 
as the debt was under £50, the petition was not 
presented by the legal creditor : — Held : there 
having been execution, the amount of the debt 
was unimportant, & the petition was regular, it 
being presented in the name of the original creditor. 
— Re London & Birmingham Flint Glass & 
Alkali Co., Ltd., Ex p, Wright (1859), 1 De O. P. 
& J. 257 ; 28 L. J. Bey. 17 ; 7 W. K. 639 ; 46 
E. B. 357, L. C. 

5412. Company unable to pay Its debts.] — 

Re Yate Collieries & Limeworks Co., [1883] 
W. N. 171. 

5413. Deliberate refusal of company to pay 

debt.] — Re World Industrial Bank, Ltd., [19091 
W. N. 148. 

ii. Secured Creditor. 

5414. Debenture-holder — Debentures secured by 
trust deed — No right of action against company 
except through trustees.] — Re Uruguay Centrai. 
& Hygueritas By. Co. of Monte Video, No. 
5508, post, 

5415. Debenture payable to bearer — 

Held as security.] — Aco. issued debentures payable 
to bearer, the payment of wliich was secured hy a 
deed by wliich the co. purported to assign all 
their present & future property to trustees, on 
tnist for the benefit of the debenture-holders, & 
covenanted with the trustees for payment of the 
principal & interest of the debentures. By the 
debentures the co. agreed to pay the amount 
thereby secured to the bearer : — Held : the holder 
of some of the debentures the interest on which 
was overdue, the debentures having been deposited 
with him by the original holder as security for a 
debt, was entitled to iietition for the winding uii 
of the co. 

There being some evidence that the co. had 
no assets beyond the property comprised in the 
trust deed, the ct. directed an inquiry in chambers 
whether the co. had any & what assets not 
included in the deed & available for tlie general 
creditors, & referred it to chambers to appoint 
a provisional liquidator, with all the powers of an 
official liquidator, but the lic^uidator was to take 
no 8tei)8 without the direction of the judge in 
chambers, beyond taking possession of the co.’s 
property within the jurisdiction, including their 


dismisBGd with costs.- -7?c Provincial 
& Suburban Bank, Ltd. (1879), 5 
V. L. R. 159.— -AUS. 

8. AntJiority to 

“ rccm'cr ” moneys ,'] — An attorney of a 
CO. who has power to sue & “ recover *' 
moneys is sufficiently authorised to 
petition for the winding up of another 
oo . — Re Gilbert Machinery Co. 
(No. 1) (1906), 26 N. Z. L. H. 47.— N.Z. 

t. .) — A bank having 

its head office in London, & branch 
offices in the colonies, sent out a power 
of attorney to G., by which they 
appolntod him to be their attorney to 
ropresent the bank in all or any of the 
colonies, & authorised him in the 
name & on behalf of the bank to com- 
mence, institute, prosecute & carry on 
one or more action or actions, suit or 
suits, at law or in Equity, or other 
proper proceedings os the said attorney 
for the time being acting in the execu- 
tion of this power as aforesaid shall 
deem requisite & necessary to compel 
the payment of any money due to the 
bonk ; to petition the ct. for the relief 
of insolvent debtors that the estate 
of any Insolvent person indebted to the 
bank may bo placed under sequestra- 


& to take & use oil such other 
ways & moans for the conduct, etc., 
of the bank as shall seem meet : — 
Held : G. was authorised by the power 
of attorney to petition the ct. on 
behalf of the bank for the winding up 
of a co. which was unable to pay Its 
debts. — Re. Federal Land Co., Ltd. 
(1889), 15 V. L. K. 135.— A US. 

PART III. SECT. 86, SUB-SECT. 3.— ■ 

b. (b) i. 

a. What are special circumstances — 
Creditor who has charged on an extract 
decree — But not received payment.) — A 
creditor who has charged on an extract 
de^r^eo but has not received payment 
within the indurice, is entitled under 
1908 Act, to a wlndlng-up order, not- 
withstanding that the debt due to him 
is under £50 & that tho co. has no 
assets. — Speirs (J.) & Co. r. Central 
Building Co., Ltd., 11911 ]S. G. 330.— 
SCOT. 

PART III. SECT. 36, SUB-SECT. 3.— 
B. (b) ii. 

b. Debenture-holder — ErUUled *’ ex 

A CO. having made 


default with regard to debentui-e** 
Issued by them, a debenture -holder Is 
cTi titled to a winding-up power cx 
def/ito justUice, & it Is no answer to a 
petition presented by him that certain 
special remedies have been reserved 
for dcbentm’c-holdoi’s under a trust. — 
Re North Sydney Investment Co. 
(1893), 14 N. S. W, L. Ii. 367.— AUS. 

c. Bondholder — Interest overdue 

— Valiudion of security.) — A co. issued 
bonds payable to bearer, payment of 
which was scoured by a trust mtge., 
by which the co. puiToilod to assign 
certain of its property to trustees, in 
trust, for boneflt of bondholders, & 
covenanted with trustees for payment 
of principal 8c interest on tho bonds to 
shorebolders : — Held : holder of some 
of tho bonds, interest on which was 
overdue, was entitled to petition for 
winding up of the co. ; & a secured 
creditor can make a demand, & 
petition for winding up of the co., & 
18 not bound to value In his petition 
his security. — Re Citshing Sulphite 
Fibbk Co. (1906), 37 N. B. Jt. 251.— 
CAN. 

d. Mortgagee — In spite of express 
power to appoint receiver.]— The ot, ha« 
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books & papers . — Be Oiathb Silver Mining Oo. 

(1884), 27 Oh. D. 278 ; 33 W. B. 12. 

Annoiatums : — Refd. Combined Weighing: & Advertising 

Machine Co. (1889), 43 Ch. D, 99 ; Re London Health 

Electrical Institute (1897), 76 L. T. 98. 

54 j[ 0 . Covenant by company with 

trustees to pay principal & interest.] — The holders 
of a co.’s debenture-stock secured by trust deed 
are not creditors of the co. entitled to present a 
winding-up petition, nor are they made so by the 
fact that the deed contains a covenant by the co. 
with the trustees to repay the capital to the stock- 
holders & meanwhile to pay interest to the latter. — 
Re Dunderland Iron Ore Co., Ltd., [1909] 
1 Ch. 446 ; 78 L. J. Ch. 237 ; 100 L. T. 224 ; 16 
Mans. 67. 

5417 . No present claim for principal or 

interest.] — A debenture-stockholder of a co. who 
has no present claim for principal or interest is 
not a creditor in such a sense as to be entitled to 
petition for a winding-up order. — Be. Melbourne 
Brewery & Distillery, [1901] 1 Oh. 453; 70 
L. J. Ch. 198 ; 84 L. T. 288 ; 49 W. R. 250 ; 17 
T. L. B. 173 ; 8 Mans. 403. 

.] — See, also. Part IX., Sect. 14 (4), C. (e), 

post, generally. Sect. 34, ante. 

5418. Mortgagee — Restrained from exercising 
power of sale pending petition.] — Where a mtgee. 
who was also a shareholder in the co. filed a petition 
for winding up the co., alleging that if the business 
were sold as a going concern there would be assets 
to retmm a dividend to the shareholders, but that 
there were at present no assets available for iiay- 
ment of his debt excexit the lease, plant, &> 
machinery, wliich could not be sold without 
stopping the business : — J/eld : as mtgee. of the 
lease, plant, & machinery, he ought to be restrained 
from exercising his i)ower of sale until the hearing 
of the petition . — Re Cambrian Mining Co., T^td., 
Ex p. Fell (1881), 50 L. .1. Ch. 836 ; 29 W. K. 881. 

Proof by secured creditors.] — See Sub-sect, 11, 
E., post. 

iii. Judgment Creditor. 

5419. Allegation that Judgment obtained by fraud 
— Petition ordered to stand over — For company to 
take proceedings to impeach Judgment.] — OrdinarUy 
speaking, where a valid debt, both at law & in 


equity, is established against a co., it is not, 
under 1862 Act, a discretionary matter with the 
ct. to say whether the co. shall be wound up or 
not ; but it is the duty of the ct. to direct the wind- 
ing up. Where, however, the sole creditor of a 
CO. claiming under a judgment upon wliich execu- 
tion had been issued & a return of nulla bona 
been made, but which judgment was of a suspicious 
character & was alleged to have been obtained 
by fraud, applied to have the co. wound up : — 
Held : the co. ought to have an opportunity of 
impeaching the debt, by filing a bill, as there was 
a doubt whether a valid debt existed : &; the 
petition for winding up was ordered to stand over 
for that purpose. — Bowes v. Hope, etfc. Society 
(1865), 11 H. L. Cas. 389 ; 35 L. J. Ch. 574 ; 12 
L. T. 680 ; 11 Jur. N. S. 643 ; 13 W. R. 790 ; 11 
E. R. 1383, H. L. 

Annotations : — Distd. Rc United Stock Exchange (1884), 
51 L. T. 687. Refd. Re Inventora' AsBOcn. (1865), 12 
L. T. 840 ; lie London Indiarubber Co. (1866), 1 Ch. App. 
329 ; Rc Brighton Hotel Co. (1868), 37 L. J. Ch. 915 ; 
Re General Co. for r*romotion of Land Credit (1869), 
r> Ch. App. 367, n. ; R£ Western of Canada Oil, Lands & 
Works Co. (1873), L. R. 17 Eq. 1 ; Re Thomas Dock 
Co. (1875), 24 W. R. 544 ; Rc Chapel House Ck)lliery Co. 
(1883), 24 Ch. D. 259 ; Re Baker, Nichols v. Baker (1890), 
59 L. J. Ch. 661 ; Re Krasnapolsky Restaurant & Winter 
Garden Co. (1892), 61 L. J. Ch. 593 ; He. (Mggleeton© Coal 
Co., [1906] 2 Ch. 327 ; Re Globe Trust (1915), 84 L. J. Ch. 
903. Mentd. Re Manchester, Middleton, & District Tram. 
Co., [1893] 2 Ch. 638. 

5420. Question tried on petition — Evidence 

available before court.] — Where upon the hearing 
of a winding-up petition presented by a judgment 
creditor, evidence is before the ct. ufion which 
the issue of whether the Judgment was or was not 
obtained by collusion can be decided, the petition 
will be forthwith disposed of, notwithstanding 
that the judgment has not been impeached in an 
action at law . — Re United Stock Exchange Co., 
Ltd. (1884), 51 L. T. 087. 

5421. Appeal — Judgment reversed — Appeal by 
petitioner to higher court pending .] — Re Anglo- 
Bavarian Steel Ball Co., [1899] W. N. 80. 

5422. Pending.] — Wyler & Ibo & Nyassa 

CoRPN. V. Lewis & Marks (1910), cited, [1917] 
2 Ch. at p. 122, 86 L. J. Ch. at p. 534, 33 T. L. R. 
at p. 401 ; [1917] H. B. R. at p. 144, C. A. 
Amuftation : — Folld. Re Amalgamated I’roporties of Rhodesia 

), Ltd., [1917] 2 Ch. 115. 


jurisdiction under 1862 Act, s. 199, to 
make an order to wind up a tramway 
co. consisting of more than seven 
members, incorporated by Order in 
CiJonnoil pursuant to the Tramway 
(Ireland) Acts ; whore the Order in 
Council, after giving boiTOwing powers, 
expressly provided that mtgeos. might 
cTitorco payment by the appointment 
of a receiver : — Held : this did not 
preclude a mtgee. who had obtained 
judgment against the co. from obtaining 
a winding-up order. — Re Portstkwart 
Tramway (3o., Ex p, O’Neill, [1896] 
1 I. R. 265.— IR. 

e. Creditors wJw have agreed to <£* 
taken benefit of deed of assignment .] — 
An insolvent oo. had caUed Its creditors 
together, & a deed was executed 
whereby the co. assigned certain pro- 
perty to trustees to answer the creditors’ 
claims, & the creditors am’eed to extend 
the time for paymenf; — Held: the 
creditors who had executed the deed 
were estopped from presenting a 
winding-up petition until the period 
of extension had expired. — Re An. as 
Canning Co. (1897), 5 B. C. R. 661.— 
CAN. 

f, When entitled to petition.] — 

When an assignment for the benefit 
of Its creditors has been made bv a 
oo., a creditor of the co. Is not entitled 
as of course to a wlnding-up order. A 
discretion to grant or refuse the order 
exists notwithstanding the making of 


the assignment. Where an assignment 
for the benefit of Its creditors had been 
made by a co., & its assets had been 
sold with the approval of the groat 
majority of its creditors & shareholders, 
an application to wind up the co. 
made by a creditor & shareholder who 
had taken part in all the proceedings, 
had himself tried to purchase the 
assets, was refu-^ed. — Re Strathy 
Wire Fence Co. (1904), 8 O. L. R. 
186; 24 C. L. T. 307 ; 3 O. W. R. 
889.--CAN. 

g. Unless impeached — Mis- 

renresentcUion.] — ^If petiUonlug ciuditors 
wish to make a deed of assignment 
by a debtor, to wliich they themselves 
are parties, the foundation of their 
petition, & wish to go behind the deed 
on the gi'ound that their execution 
of the deed was obtained by misrepre- 
sentation, they must allege clearly the 
circumstances of the misrepresentation 
in order to enable them to adduce the 
necessary proof. A deed of assignment 
was executed by a private co. by a 
director of the co. signing on its behalf 
without affixing the common seal. 
The CO. filed a creditors’ petition alleg- 
ing the deed of ewslgnment as an act 
of bkpey. ; — Held : it Is not necessary 
that the deed should be actually 
executed bv a petitioning creditor in 
order that ho may be estopped by the 
deed, it being sufficient to show that 
he is privy to its execution Sc the 


cxc‘cution by the dii*cctor was ample 
ovidonco that the creditor was privy 
to the deed. — Rc Aburn (1908), 27 

N. Z. L. K. 442.— N.Z. 


PART III. SECT. 36, SUB-SECT. 3.— 
B. (b) iii. 

h. Appeal — Pending.] — To deter- 
mine the question of insolvency it 
must be assumed that an outstanding 
judgment against a. co. will be sustained, 
although In appeal, when bejmnd 
question it will not have sufficient 
assets to meet its liabilities. — Re 
Dominion Antimony Co. (1908), 6 
K. L. R. 177.— CAN. 

k. For costs.] — A judgment creditor 
for costs under decree in Equity 
by virtue of which judgment is en- 
forceable at future date is a creditor 
to bo entitled to petition for a winding- 
up order at any time after date of 
master’s certificate. — Rc Acetylene 
Gas Co. of Ahstralasia, Ltd. (1901), 
1 S. R. N. S. W. 102.— AUS. 

l. Execution creditor — But un- 
satisfied for four dags — Comjmtation of 
time.] — In computing time under 
Winding-up Act, s. 5 Oi), the day fixed 
for the sale Is exclusive, & where an 
unsatisfied writ was in the sheriff’s 
hands on Dec. 30, ^ the sale was fixed 
for Jan. 3, It was a writ remaining 
“ unsatisfied till within four days of 
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Sect, 36 . — Winding up hy court : Suh-sect. 3, B, (h) 
oc tv.] 

5423. No application by company for 

stay of execution.] — Judgment creditors of a 
limited co, are entitled ex dehito justitice after 
having given the usual statutory notice demanding 
payment of their debt, to have the judginent debt 
enforced by execution in the shape of a winding-up 
order against the debtor co. where it has not 
applied for stay of execution, notwithstanding 
the pending of an appeal from the judgment by 
the debtor co., & in the absence of clear proof that 
the creditors are seeking to use their right for the 
purpose of hampering the debtor co., in the 

rosecution of its appeal, the creditors are not to 
e deprived of the right on the ground that a 
winding-up order might in fact have such result. — 
Be Amalgamated Properties op Phodesia 
(1913), Ltd., [1917] 2 Ch. 115 ; 33 T. L. H. 414, 
C. A. 

5424. Claim not admitted in voluntary udnding 
up.] — An order made by the registrar in the 
voluntary winding up of a co. that a claim in 
respect of a judgment should not be admitted to 
proof does not estop claimant from xiresenting 
a compulsory winding-up petition if after the date 
of the order he ascertains facts which show that 
the transactions of the co. ought to be investigated 
by the oflicial receiver . — Re Inecto, Ltd. (1922), 
38 T. L. R. 797. 


iv. Creditor in respect of Disputed Debt. 

5425. General rule.] — A. having lent a co. £500 
required repayment by serving a statutory notice 
on the co. on Oct. 27, 1881. In Mar., 1881, the co. 
had by special resolution changed its name & 
admitted a new class of shareholders, but it was 
virtually the same co. The money not having been 
paid, in May June, 1882, some correspondence 
took place between A. & the secretary, who 
resisted payment on the ground that the money 
was lent to the old co. On July 24, 1882, A. 
presented a petition for the winding up of the co. 
The co. was not in fact insolvent: — Held: (1) 
petitioner had not waived his statutory demand 


by delay, as he was not bound to present his 
petition as soon as the three weeks had expired ; 

(2) petitioner had not waived his demand by 
receiving interest on his debt in the meantime ; 

(3) the co. had no reasonable excuse for not 
paying the debt, & though, if the debt was bond 
fide disputed, a winding-up petition was not the 
way to enforce it, petitioner might reasonably 
think he was being trifled with, & was entitled to 
succeed on his petition as a means of enforcing 
payment, unless the debt was paid. — Re Imperial 
Hydropathic Hotel Co., Blackpool, Ltd. 
(1882), 49 L. T. 147, C. A. 

5426. ,] — B., a dismissed servant of a co., 

claimed £15 for arrears of salary, & £95 damages 
for alleged wrongful dismissal. The co. disputed 
both claims. B. filed a petition to wind up the 
CO., alleging it to be insolvent, but there was no 
evidence of insolvency except the common 
statutory affidavit of petitioner ; — Held : where a 
petition to wind up is improperly filed the ct. 
has jurisdiction on motion to stay all proceedings 
under it, or to dismiss it ; the present petition 
was an abuse of the process of the ct. , being brought 
to compel payment of a small debt wliich was bond 
fide disputed, & being unsupported by any evidence 
that the co. was insolvent ; the petition therefore 
must be dismissed with costs . — Re Gold Hill 
Mines (1883), 23 Ch. H. 210 ; 49 L. T. 66 ; 31 
W. R. 853, O. A. 

Antwtafimi : — Reid. Tie Hyde (1900), 44 Sol. Jo. 731. 

5427. .] — Be Compagnie G6n6rale des 

Asphaltes de Paris, Ex p. Neuchatel Asphalts 
Co., [1883] W. N. 17. 

5428. Petition dismissed —Without prejudice to 
any action at law in respect of debt.] — Where a 
creditor of a co., who boyid fide contested his debt, 
though they admitted that more than £50 would 
be due to him on taking the accounts between 
them, presented a petition for a winding-up 
order under 1862 Act, ss. 79, 80 : — Held: the ct. 
had no jurisdiction to make such an order, & the 
petition must be dismissed with costs ; but with- 
out prejudice to any action at law against the co. 
which petitioner might be advised to bring. — 
Be Brighton Club & Norfolk Hotel Co., Ltd. 
(1865), 35 Beav. 204 ; 6 New Kep. 80 ; 12 1^. T. 


the time fixed for the sale,” & the co. 
was insolvent within the Act. — Re 
IjXKK Winnipkc TBANSI'OUTATION, 
Lumber & Tradinu Co. (1891), 7 
Man. L, R. 255.— -CAN, 

m. A8ftiyn€£. of judgment debt — 
Title.] — In a i)etition for an order 
against a co. petitioner alleged that 
the CO. ” is insolvent & utterly unable 
to pay your petitioner’s said debts 
& its other debts.” Petitioner’s claim 
was based on a judgment alleged to 
linve been recovered by another person, 
& acquired by petitioner, of w^hich he, 
“ is now the ho7ut fide holder Sc owner ” : 
— Held : a sufficient statement of the 
claim of petitioner, without an allega- 
tion that the judgment had been 
assigned by an instrument in writing. — 
JKc Rapid City Farmers* Elevator 
Co. (1891), 9 Man. L. U. 571. — CAN. 


n. Mortgagee who has obtained 
judgment,] — The ct. has juri«dlction, 
under 1802 Act, s. 199, to make an 
order to wind up a tramway co. con- 
sisting of more than seven members, 
incorporated by Order In Council 
pursuant to the Tramway (Ireland) 
Acts ; where the Order in Council, 
after giving borrowing powers, ex- 
pressly provided that mtgees. might 
enforce payment by the appointment 
of a receiver ; — Held : this did not 
preclude a rntgeo. who had obtuinod 
judgment against the co. from obtain- 
ing a windlng-np order. — Re Port- 


HTK WART Tramway Co., Exp . O’Neill 
[1896] 1 I. 11. 265.— IR. 

o. Under dexiree-arldtral — Objection 
by company to j)art of debt — No pro- 
ceedings for reduction tal.en.] — In a 
petition for the judicial w'inding up 
of a CO. which was admittedly deemed 
insolvent, petitionei*s founded on a 
judgment debt for £58 awarded to 
them under a decree -arbitral, the 
inductee of a charge upon the extract 
decree having expired without pay- 
ment. The CO, admitted that £43 of 
the £58 w^as due, & in order to make 
good their objection to the romainlug 
portion, it would have been nccossai’y 
to snspend the decree & reduce the 
decree-arbitral : — Held : no sufficient 
ground had been shown W’hy the prayer 
in the petition should not be granUid. — 
Cowan v. Scoti'ish Publibhino Co. 
(1892), 19 R. (Ct. of Seas.) 437.— SCOT. 

p. Creditor charging on extract 
decree — Though vitder £50.] — In a 
petition by a creditor for an order to 
wind up a co. it was stated that the 
creditor had obtained decree against 
the CO. for a sum & interest which 
deci'co hatl been extracted & that the 
CO. had been charged on the extract 
but the inducice. of the said charge 
for payment had expired without 
payment being made : — HeJd : the 
creditor who had charged on an extract 
decree but had not received payment 
within tlie indueUxt was entitled under 


1908 Act to a windiiig-iip order, not- 
withstanding that the debt due to 
him was under £50 Sc that the co. 
had no assets. — Spkirh (J.) & Co. v. 
Central Building Co,, Ltd., [1011] 
S. C. 330.— SCOT. 

PART III. SECT. 36, SUB-SECT. 3.— 
B. (b) iv. 

q. General rule — Winding-up pro- 
ceedings not to he used for rerovtring 
disputed debts — Petition dismissed .] — 
Recourse is not to be had to winding-up 
proceedings the purpose of recover- 
ing a disputed debt. A petition for 
the winding up of a co. was presented 
by W., who alleged that he was a 
creditor of the co. in the sum of 
4S9,000 ; that a demand for payment 
of this sum had been served upon the 
co. Sc liad not been satisfied ; & that, 
■accordingly, the co. was insolvent. 
It appeared that the claim was in 
good faith disputed : — Held : W. must 
be left to establish his claim in the 
ordinary way, by an action against 
the CO., Sc the petition must be dis- 
missed. — Re Meaford Manufactur- 
ing Co. (1919), 46 O. L. R. 282. — CAN. 

r. .] — The principle upon 

which a co. can be wound up on 
a creditor’s application is simply its 
inability to pay Its just debts. The 
Inability Is Indlcatod by Its neglect 
to pay after proper demand made & 
the lapse of three weeks. Such 
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484 ; 11 Jur. N. S. 430 ; 13 W. R. 733 ; 55 E. R. 
873. 

Annotations : — Consd. He Imperial Silver Quarrioe Co. 

(1868), 16 W. K. 1220. FoUd. Re London & Paris Bankinpr 

Oorpn. (1874), L. R. 19 Eq. 444. Refd. Re Ry. Finance 

Co. (1866), 14 W. R. 785. 

5429. .] — A petition was presented by 

creditors of a co., praying a winding-up order. 
Petitioners’ debt was a disputed one. After the 
presentation of the petition, but before the hearing 
of it, an advertisement was inserted in the news- 
papers which reflected upon the motives of 
petitioners in presenting their petition. The 
adveitisement stated, infer alia, that they had 
no legal claim against the co., & they knew it ; 
& was signed by the chairman on behalf of the 
director of the co. A motion was made for an 
order to commit the chairman for contempt of 
ct., & for an injunction to restrain liim & the 
directors from continuing the obnoxious advertise- 
ment, & from publisliing any others of the Siime 
character in future : — Held : on the chairman 
giving an imdertaking not to continue or repeat 
the advertisement, he should nut be committed ; 
but the costs of the motion must be determined 
when the petition to wind up was disposed of. 

The petition for the winding-up order came on to 
bo heard in due course. The ct. was of opinion that 
the compulsory i)owers given by 1802 Act, & 
enabling any person who claimed to be a creditor 
of a co. to present, after 21 days’ notice, a petition 
to wind it up, were not intended to permit 
petitioner to extort payment of a doubtful debt, 
under tlireat of annoyance to the co. if they 
should resist ; & that the alleged debt of petitioners 
in this case was a bond fide disputed one, the nature 
of which could not be properly determined on a 
petition to wind up the co. : — Held : (2) petitioners 
who had had ))revious notice of the views taken 
by the co. of the debt, were not now entitled to 
the relief for wliich they prayed by their petition : 
& it must be dismissed, they paying the costs of 
it ; (3) with respect to the costs of the motion to 
commit, the chairman continuing his undertaking 
not to publish or repeat the advertisement, & 
petitioners undertaking not to bring any action 
at law on account of the advertisement already 
issued, the directors of the co. must pay the 
costs of the motion. — Re (General Exchange 
Bank, Ltd. (18(10), 14 L. T. 582 ; 12 Jur. N. S. 
405 ; 14 W, R. 820. 


5430. Excuse for petition.] — B ritisi 

Alliance Assurance Oorpn., [1877] W. N. 201. 

5431. .| — Re Public Works & Contract 

Co., Ltd. (1888), 4 T. L. R. 070. 

5432. No evidence of insolvency.] — 

Rc London &; Paris Banking Corpn., No. 5343 
ante. 


5433. — 

5420, ante. 


.] — Re Gold Hill Mines, No. 


6434. OOMPAGNIE GliNfiRALE 

DE8 ASPHALTES DE PARIS, Ex V. Neuchatkt 
Asphalts Co., [1883] W. N. 17. 

5435. fie Queensland Steam 
Shipping Co. (1887), 3 T. L. K. 377, C. A. 

5436. .] — fie Wallis (Martin) & 

Co., Ltd. (1893), 38 Sol. Jo. 112, C. A, ' 

6437. — Petition by solicitor founded on 


doubtful article.] — Re Rhodesian Properties, 
Ltd. (1901), 45 Sol. Jo. 580. 

5438. On writ being served by petitioner — 

Costs of petitioner to be costs in action.] — B ulu- 
wayo Estate & Trust Co., Ltd. (1807), 41 
Sol. Jo. 756. 

Without costs.]— 8^66 Nos. 5343, 5426, 5427, 

5430, 6431, 5435, 5436, ante, 

5439. Petition ordered to stand over — Until 
dispute determined by action.] — A person, claiming 
to be a creditor of a limited co., served a demand 
under 1856 Act, s. 68, &, the co. not having paid, 
secured or compounded for the sum claimed, he 
presented a petition for winding up. It did not 
appear that there was any ground for supposing 
the CO. unable to pay its debts, & the cq. disputed 
the debt, there being unsettled accounts between tiie 
CO. & petitioner, so that it could not, on the 
materials before the ct., bo ascertained whether 
anything was due to petitioner or not ; — Held : the 
petition ought not to be dismissed, but must stand 
over till it had been asceitained by proceedings 
at law whether petitioner was a creditor or not. — 
RAi Rhydydeped Colliery Co., Glamorgan- 
shire, Ltd., Ex p. Rhydydeped Colliery Co., 
Glamorganshire, Ltd. (1858), 3 De G. &; J. 80 ; 
41 E. R. 1199, L. JJ. 

Annotation. -Refd. Re London & I’aris Banking* Corpn. 

(1875), L. K. 19 Eq. 411. 

5440. .] — Re Catholic Publishing & 
Bookselling Co., Ltd., No. 5336, ante. 

5441. .] — Re Inventors’ Assocn., 

Ltd., No. 5609, post, 

5442. .] — A CO. had passed a resolu- 

tion in favour of a voluntary winding up. A 
petition for a compulsory winding-up order was 
afterwards presented by a person alleging himself 
to bo a creditor of the co. The alleged debt 
arose upon some promissory notes of the co., 
which had, after they were overdue, been indorsed 
to petitioner for value. The validity of the notes 
was disputed by the liquidator under the voluntary 
winding up : — Held : the petition ought to stand 
over, with liberty to petitioner to bring an action 
at law on the notes, all the costs to bo reserved. — ■ 
Re Universal Bank, Ltd. (1866), 14 W. R. 906, 
L. JJ. 

5443. Only if debt disputed on sub- 

stantial ground.] — On a petition to wind up a co. 
by a debenture-holder where the co. admitted the 
validity of the debenture, but contended that the 
interest was only payable out of profits, the ct. 
took upon itself to decide the disputic at the hearing 
of the petition, & made the winding-up order 
without waiting till the debt had been established 
at law. 

Under the circumstances, I do not think this 
so substantial a dispute that it ought to be referred 
elsewhere (Mai.ins, V.-(k). — Re Imperial Silver 
Quarries Co., Ltd. (1868), 16 W. R. 1220. 

5444 . .] — Where a creditor’s 

petition to wind up a co. is opposed on the ground 
that petitioning creditor’s debt is disputed, the 
ct. will not, as a matter of course, direct the 
petition to stand over with leave to bring an 
action ; but is bound, before doing so, to see that 

i the debt is disputed on some substantial ground. — 


neglect must be judged by refereno 
to the facts of each particular case 
Where the defence is that the debt i 
disputed all that the ct. has first h 
BOO Is whether that dispute is on tin 
face of it genuine or mei*cly a cloal 
of the co.^s real inability to pay it 
just debts. — Tulsidas Lallubhai t; 

Cotton Mill Co., Ltd 
(1914), I. L. R. 39 Bom. 47 .— iWd. 


54391. Petition ordered to stand over between the paHies as to the indebted- 
— Until dispute determined by action .] — ness of the co. slsted the petition to 
In a petition at the instance of crcditors enable the jietitioii to constitute their 
for winding up a co.. the co. lodged debt. — Landauek & Co. v. Alexander 
answers in which they denied certain & Co., [1919] S. C. J 2 S. L. T. 2 ; 
of the averments of petitioners with 66 8c. L. 11. 467. SCOT, 
regard to the existence of the debt & s. Part of debt dismUed — • I'oo 
moved the ct. to dismiss the petition. shadowy c& unsuhstantiaX to justify 
in respect that it was doubtful refusal of petition .] — Creditors of a 
whether there was a bond fide dispute public co. holding an extract decree- 


K 


J. — ^\^OL. X. 




Companies. 


Sect. 36. — Winding up bu court t Sub-sect, 3, B. (b) 
tv., V., VI. cfi: 

Be King’s Cross Industrial Dwejjjngs Co. 
(1870), U R. 11 Bq. 149 ; 23 L. T. 585 ; 19 
W. R. 225. 

Annoiaiion : — ^FoUd* He Imperial ADglo-Gennan Bank 

(1872), 26 L. T. 895. 

5445. Offer by voluntary liquidators to 

be responsible for dejbt.J — Claimants against an 
assurance co. in respect of a disputed policy 
brought an action. Shortly before the commence- 
ment of the action the co. had agreed to sell & 
transfer their business to another co. ; & shortly 
afterwards they went into voluntary liquidation. 
Claimants then presented a petition praying for 
the compulsory winding up of the co. About a 
month after the presentation of the petition, the 
voluntary liquidators offered petitioners to hold 
themselves personally liable to pay petitioners 
whatever might be adjudged due to them in the 
action ; &> to set aside out of the assets a sum 
sufficient to meet the claim, if it should be 
established, with interest & costs. Petition ordered 
to stand over till after the tiial of the action, the 
liquidators continuing the undertaking ; & peti- 
tioners ordered to pay all the costs of the petition 
incurred since the offer. — Re Imperial Guardian 
Life Assurance Society (1809), L. R. 9 Bq. 447 ; 
39 L. J. Ch. 147. 

Annotation : — FoUd. lie Times Life Asscc, & Guarantee Co. 

(1869), L. R. 9 Eq. 382. 

5446. If Judgment when obtained could 
not be enforced .] — Re London Wiiarfing & Ware- 
housing Co., Ltd., No. 5341, ante. 

To take proceedings to impeach Judgment 

debt.] — See Sub-sect. 3, B. (6), iii, ante. 

5447. Petition restrained by injunction — Com- 
pany solvent.] — A creditor of a solvent co., whose 
debt is bona fide disputed, will be restrained from 
presenting a petition for winding up the co. 

A contractor entered into a contract with a co. 
for the execution of certain works for the sum 
of £290,000 of which £200,000 was to be jiaid in 
cash, & the rest in paid-up shares. The contractor 
had received £203,000 in cash, & a large number 
of shares, but he claimed to be entitled to a further 
sum of £30,000. The co. disputed the claim, & 
alleged, on the contrary, that the contractor had 
been largely overpaid. The contractor thioatcned 
to present a petition to wind up the co., &• served 
on the CO, a demand under 1862 Act, s, 80 : — 
Held : there being no proof of the co. being 
insolvent, A the alleged debt of the contractor 
being bond fide in dispute, the contractor must be 
restrained from presenting a petition to wind up 
the co. — Cadiz Waterworks Co. v. Barnett 
(1874), L. R. 19 Eq. 182 ; 44 L. J. Ch. 529 ; 31 
L. T, 640 ; 23 W. R. 208. 

AnnoUUiwx : — Folld. Niger MorchantH Co. v. Capper (1877), 

18 Oh. D. 657, n. 

5448. .] — Merchant Banking Co. of 
London v. Hough, [1874] W. N. 230. 

Annoiaium : — FoUd* Niger Merchauts Co. v. Capper (1877), 

18 Oh, D. 667, n. 

5449. .] — The ct. has jurisdiction to 


restrain by injunction the creditor of a solvent co., 
whose claim is disputed, from presenting a petition 
to wind up the co. . . 

A co. appointed O. as their agent in Africa, & 
consigned to him goods for sale in the ordinary 
com'se of business. C., without notice, returned 
to England, & claimed from the co. £630, in respect 
of alleged expenditure on behalf of the co. The 
co. disputed the claim, & alleged that a sum was 
due to them from 0. largely exceeding any claim 
which he could substantiate against them. C. 
thereupon tlireatened to present a petition to 
wind up the co. ; — Held : the co. not being shown 
to be insolvent, & the claim of 0. being disputed, 
0. must be restrained from presenting the winding- 
up petition. — ^Nigbr Merchants Go. v. Capper 
(1877), 18 Ch. D. 557, n. ; 25 W. R. 366. 

5450. ,] — Brown (John) & Co. v. 

Kebblb, [1879] W. N. 173. 

5451. .] — The ct. has jurisdiction to 

restrain by injunction a person claiming to be a 
creditor of a co., from presenting a petition to 
wind up the co., where the debt is bond fide disputed 
& the co. is solvent. — Cercle Restaurant 
Castiglione Co. v. Lavbby (1881), 18 Oh. D. 655 ; 
60 L. .T. Oh. 837 ; 30 W. R. 283. 

Annotaiiofi FoUd. New TravellorB’ ChamborB v. Cheese 

& Green (1894), 70 L. T. 271. 

5452. Solicitor’s petition — In respect of 

promotion expenses — Not presently payable.] — 
This was a motion by pltf. co. for an injunction 
to restrain defts., the late solrs. of the co., from 
presenting a winding-up petition, threatened on 
account of the alleged non-payment by the co. of 
certain expenses incurred by defts. in the pro- 
motion of the co. On Jan. 10, 1894, defts. gave 
the co. formal notice demanding payment of their 
debt, & stating, “ This demand is in compliance 
with the provisions of the Cbs. Acts.” The co., 
however, considered that under an agreement the 
existing liabilities of the co. ought to be paid 
before any part of the preliminary expenses, & 
as they believed that defts. were about to 
commence winding-up proceedings, they issued 
the writ in this action, & gave notice of this 
motion : — Held : the ct. had jurisdiction to grant 
an injunction to restrain the presentation of a 
winding-up petition, & in this case, assuming that 
there was a debt, it appeared that it was not a 
debt presently payable, therefore the injunction 
must be granted wuth costs. -New Travellers 
CuAMBERS, Ltd. v. Cheese & Green (1894), 70 
L. T. 271. 

5453. Part of debt disputed — Petition dismissed.] 

— Re Brighton Club & Norfolk Hotel Co., 
L/td., No. 5428, ante, 

5454. Company insolvent.] — He Vaijlentinb 

(James) & Co., Ltd. (1893), 37 Sol. Jo. 823. 

V. Contingent or Prospective Creditor. 

5455. Company not insolvent when petition pre- 
sented — But likely to become so — Petition designed 
to carry out scheme of arrangement under Joint 
Stock Companies Arrangement Act, 1870 (c. 104).] 


arbitral for £58 120. 2(2. presontod a 
petition for the winding up of the oo. 
The CO. admitted their Jiablllty for 
the debt to the amount of £43, but 
disputed it to the extent of £16 128. 2d., 
8c stated tliat they wished to test the 
regularity of arbiters' decree : — •'Held : 
the disputed debt was of too shadowy 
& unsubstantial a nature to Justify the 
refusal of the petition.— Cowan v . 
SOOTTiaH PUBLISUING Co. (1892), 19 
K. (Ct. of Sees.) 437 ; 29 So, L. R. 
375.— SCOT. 


PART III. SECT. 86, SUB-SECT. 3.— 
B. (b) V. 

t. Creditor who has given the com- 
panu time. — Not yet expired — Mean- 
vng of crediior.] — tfpon the petition for 
a wlnding-up order it appeared that 
the application was made by a creditor 
who nad given the co. an extension 
of time, not yet expired, for payment 
of the debt. The’ affidavit In. support 
of the petition was made by a person 
who deposed upon Information Sc 
belief, Sc upon oross-examioation 


thereon it appeared that he had no 
personal knowledge of the matters 
deposed to : — Held : the debt, though 
not yet payable, was sufficient to 
support the petition. The distinction 
between the language of sect. 6 of 
Winding-up Act, which refers to a 
creditor whose debt is “ then due," 8c 
that of sect, 8, in which the term Is 
creditor " only, is not unmeaning, 
& a creditor, whose debt is not yet due, 
is a good petitioning creditor for wind- 
ing up under seot. 8. — He Atlas 
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— AusTKAUAN Joint-Stock Bank, Ltd. (1897), 
41 Sol. Jo. 469. 

AnruMion : — Diftd. He Melbourne Brewery & Distillery, 

[1901] 1 Ch. 463. 

5456. Investment bond holder of assurance com- 
pany — Entitled to payment at future date.] — The 

owner of an investment bond issued by an assurance 
CO., who, upon making periodical payments to the 
CO., will at a future date become entitled to the 
payment of a certain sum of money, is a “ con- 
tingent or prospective creditor ” of the co. wittiin 
1008 Act, B. 137, & can under that sect, petition 
for the winding up of the co. — Re Biutish Equit- 
ABiiE Bond & Moutgagb Corpn., Ltd., [1010] 
1 Ch. 574 ; 70 L. J. Ch. 288 ; 102 L. T. 421 ; 17 
Mans. 177. 

5457. Landlord — In respect of rent not yet due.] 

— This was a creditor’s petition for the winding up 
of a co., petitioner being the landlord of tlie co.’s 
premises. The lease of the promises reserved rent 
payable on the usual quarter days, <fe the alleged 
debt upon which petitioner based his claim for 
a winding-up order was the proijortion of rent 
calculated at the rate of £1,850 per annum from 
Christmas last to the date of the presentation 
of the petition, altliough the quarter’s rent duo 
from Christmas would not be actually payable 
till Lady-day next: — Held: (1) the Apportion- 
ment Act, 1870 (c. 35), wliich provides that rent 
shall, like interest on money lent, bo considered 
as accruing from day to day, does not alter the 
date at which it becomes due ; (2) x^etiiioncr was 
not entitled under 1802 Act to petition as creditor 
in respect of rent not yet due. — Re United (’nuB 
& Hotel Co., Ltd, (1880), 00 L. T. 005 ; 5 T. L. li. 
308 ; 1 Meg. 180. 

5458. Holder of bill of exchange — Not matured — 
Repudiation by company before maturity.] Re 
POWEJ.L (W.) & Sons, Ltd. (1802), 30 Sol. Jo. 523^ 


vi, A.'^sig7ice of Debt, 

5459. Equitable assignee.] — The equitable as- 
signee of a debt can present a winding-up 
petition as a creditor under 1802 Act, s. 82. — Re 
Montgomery Moohe Ship Collision Doors 
Syndicate, Ltd. (1903), 72 L. ,r. Ch. 021 ; 80 
L, T. 120 ; 19 T. L. IL 554 ; 10 Mans. 327. 
Amwtaiion ; — Folld. He Steel Wiivf Co., (1921] 1 Cii. 349. 

5460. Of part of debt.]- A’c Steel Wing 

Co., No. 5340, ante, 

5461. Sale of debt — After presentation but before 
hearing of petition — Sale of right to proceed with 
petition.] — A creditor of a co. being unable to 
obtain payment of his debt, presented a petition 
to wind up the co. Before the petition was 
heard he sold liis debt & the right to proceed 
with the petition to a shareholder of the co., 
who obtained leave to amend the petition by 
making himseK a co-petitioner : — Held : the sale 
of the right to proceed with a winding-up petition 
ought not to be allowed, &> the petition was dis- 


missed . — Re Paris Skating Rink Co. (1877), 
5 Ch. D. 959 ; 37 L. T. 298 ; 25 W. B. 701, 0. A. ; 
aubaequent proceedinga (1877), 6 Oh. D. 731. 


vii. Other Creditors, 


5462. Creditor no longer interested in debt — 
Company holding shares on which calls due — 
Assignment of calls- — Right of company to petition.] 
— ^TJePENTALTA EXPLORATION Co., [1898] W. N. 55. 

5403 , Mortgage of interest in Judgment 

debt — Petition cured by joinder of mortgagee.]— 
Re Bartitsu Ligut Cure Institute, Ltd. (1909), 
Times i Jan. 13. 

5464. Creditor in respect of debt incurred by 
voluntary liquidators.] — A debt arising under an 
agreement with the voluntary liquidator of a co. is 
a sufficient debt to support a petition for com- 
pulsory winding up. 

Semblc : sucli a debt is also sufficient to support 
a petition for the continuance of the voluntary 
winding up under supervision. — Re Bank op 
Hottth AusTiiALTA (2), [1895] 1 Ch. 578 ; 01 

L. J. Ch. 397 ; 72 L. T. 273 ; 43 W. K. 859 ; 39 
Sol. Jo. 314 ; 2 Mans. 129 ; 12 R. 166 ; sub nom. 
Re Bank of South Austr-alia, Ltd., Ex p. 
Union Bank of Australia, 11 T. L. R. 205, C. A. 

5465. Garnishor — Garnishee order absolute.] — 
A garnishee order absolute obtained against a 
co. does not constitute the garnishor a creditor 
of the co. so as to entitle him to present a wind- 
ing-up petition. — Re Combined Weighing & 
Advertising Machine Co. (1889), 43 CJi. D. 99 ; 
59 L. J. Ch. 20 ; 61 L. T. 582 ; 38 W. li, 07 ; 6 
T. Jj, R. 7 ; 1 Meg. 393, C. A. 

Amwiaiioits : — Apld. He Montgoinery Mooro Hhip OolUnion 
Jloors Syndicate (1903). 72 L. J. C’h. 624 ; Norton v. 
Yates, 1190C] 1 K. B. 112. Refd. Pritchett r. Engllsli Sc 
(/olonial Syndicate, [1899] 2 Q. B. 428 ; Geiseo r. Taylor, 
11906] 2 K. B. 658 ; Cairucy v. Bac^k, [1906] 2 K. B. 746 ; 
Re Steel WiiifT Co., [1921] 1 Ch. 349. Mentd. He Green- 
wood, Siitcliflo V. Qlcdhill (1901), 70 L. .T. Ch. 326; Re 
AuffUisoy, De Galve t?. Gardner, [1903] 2 Ch. 727 ; Sinuott 
u. Bowden, 11912] 2 Ch. 414. 


5400 , Right to pbtain judgment on 

garnishee order — & petition thereon as Judgment 
creditor.]— A garnishee order absolute had been 
obtained, under R. S. C., Ord. XLV., r. 3, against 
a limited co., having property abroad, but none in 
tills country on which execution could bo levied : — 
Held: under R. S. 0., Ord. XLII., r. 24, the 
garnishor could maintain an action on the garnishee 
order for the debt thereby ordered to be paid to 
him by the co., the garnishees, with a view to liis 
presenting a petition, as a judgment creditor for 
winding up the co. — Pritchett v. PInglish Sc 
Colonial 8yndicate, [1899] 2 Q. B. 428; 68 
L. .L Q. B. 801 ; 81 L. T. 206 ; 47 W. K. 577 ; 43 
Sol. Jo. 602, C. A. 

Annotations : — Refd. Geisso r. Taylor, [1906] 2 K. B. 668. 

Meatd. Furber v. Taylor, [1900 J 2 Q. B. 719; Savill v, 

Daltou, [1915] 3 K. B. 174. 

See, now, B. S. O., Ord. 45, r. 1, as amended. 

5467. Legal personal representatives — Executor 


Canning Co. (1897), 5 B. C. 11. 661. — 

CAN. 

a. Depositot' in huilding society 
— Right to withdraw deposit “ as 
funds permit — Debt not “ presently 
ex-igible.” h— By the nilea of a bulldliif? 
society members were allowed to 
withdraw their shares ‘*at any time 
after twelve mouths from the date 
of entry by firlvingr one month’s notice, 
when the whole instalments in the 
shares withdrawn shall bo repaid, with 
interest.” It was further provided 
that ” members withdrawliifir shall be 
paid out in the order of their applica- 
tion, Sc as the funds permit.” A 
member who had withdrawn 


Sc demanded, but not received, pay- 
rnont in terms of the rules, presented 
a petition to the ct. under 1862 Act, 
8. 199, for an order for the windiiur 
up of the society, on the tr^’ornid that 
the society was imablc to pay its debts, 
Sc that It was just Sc equitable that 
such order should bo pronoimced as 
the society was in a state of great 
pecuniary embarrassment. Answers 
were lodged by the directors to the 
effect that the co. was solvent. Sc that 
petitioner would bo paid in duo course 
as required by the rules. They 
further stated that in their opinion 
it would bo fatal to the interests of 
the society if the petition were granted. 


I'ctltlon refused ou the ground that 
petitioner was not a creditor In a debt 
presently exigible, & that no suiiicieiit 
ground had been shown to satisfy tho 
ct. that the course suggested would 
he just Sc oquJ table. — Martin e. 
fcScoTneiT Savings Investment Society 
(1879), 7 II. (Gt. of Sees.) 362 ; 17 
Sc. L. R. *22l.”-^5COT. 

PART III. SECT. 36, SUB-SECT. 8.— - 
B. (b) vii. 

b. Creditor's petition dismissed — 
Other creditors not estopped from 
petitioning. 1 — Where an application 
for a winding-up order was refused 
because the material submitted did 

K 2 
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Sect, 30 .- — Windmg up by court: Suh-scct. 3, B, {h) 
vii. ■ ■ " 

— Before probate — Probate obtained before hear- 
ing.] — The cxor. of a creditor of a co. is entitled 
to i^resent a winding-up petition before lie has 
obtained probate ; it is sufficient if he has obtained 
probate before the hearing of the petition. — hVj 
Masonic & Genekai. Life Assurance Co. (188.5), 
32 Ch. D. 373 ; 65 L. J. Ch. 606 ; 34 W. R. 739. 

Death of petitioner — Petition continued by 

legal personal representative.] — See Sub-sect. 3, E. 
(/), post, 

5468. Party claiming unliquidated damages — 
For fraudulent misrepresentation.] — A claim 
against a co. for unliquidated damages in respect 
of fraudulent misrepresentations does not entitle 
claimant to present a petition as a creditor for 
winding up the co. either by the ct. or under 
supeiTision . — Be Pen-y-van (Colliery Co. (1877), 
6 Ch. L. 477 ; 40 L. J. Ch. 390. 

Annotation :■ — Folld. Be Bank of South AuBtralia, [1894] 3 Ch. 

722 {see, [1895] 1 Ch. 578). 

5469. Solicitor employed in formation of company 
— In respect of promotion expenses.] — A firm of 
soli’s., who had been employed in the fomiation 
of a CO. wliich consisted of more than twenty 
members, & which being unregistered was illegal 
under 1 802 Act, s. 4, & who had also been employed 
by the manager of the co. to defend actions brought 
against individual members thereof in respect of 
matters incidental to the business, being unable 
to obtain payment of their bill of costs, presented 
a petition for winding up the co. : — Held : whether 
such a CO. could be wound up at all or not, the 
solrs.’ bill of costs did not constitute a sufficient 
petitioning creditor’s debt . — Be South Waxes 
Atlantic S.S, Co. (1870), 2 Ch. D. 703 ; 40 
L. J. Ch. 177 ; 35 L. T. 294, C. A. 

AnmAaiioiis : — Refd. lie Shepherd, Ex jj. Ball (1879), 10 

Ch. 1). €67 ; Shaw r. Benson (1883), 11 Q. B. 1). 563. 

Mentd. lie I’adstow Total Loss Collision Assce. A.BSocn. 

(1882), 20 Ch. U. 137 ; lie National Dobenturo & Assets 

Corpn. (1891), 60 L. J. Ch. 533. 

5470. .] — New Travellers’ Cham- 

bers, Ltd. V, Cheese & Green, No. 5152, mde. 

Whether entitled to act for petitioner.] — 

BcCf No. 5402, ante, 

5471. Claim founded on doubtful article.] — 

Be Rhodesian Properties, Ltd., No. 5437, ante, 

5472. Surety — Covenant to pay company’s mort- 
gage debt & interest — Assignment of equity of 
redemption to another company — Right to petition 
against second company.] — Th(3 1*. co. mortgaged 
propei'ty belonging to them, certain of the directors, 
of whom C. wtis one, being parties to the mtge. 
deed, A covenanting with the mtgees. that the 
P. co. would pay the debt A interest. The I’, co. 
afteiwards conveyed the equity of redemption 
in the mortgaged property to the L. co., who 
covenanted with the P. co. that they would pay 
the mtge. debt A indemnify the P. co. in respect 
thereof. Neither C. nor any of the sureties were 
I^arties to the conveyance. The P. co. had been 
dissolved. 

C. was dead, A his exors. had been called on 
to pay, A had paid, considerable suras under C.’s 


covenant in the mtge. They contended that they 
were creditors of the L. co. in respect of the moneys 
they had paid, A on that co. not complying with 
their demand for payment, presented a petition 
to wind up that co. : — Held : the relation of debtor 
A creditor did not exist between the L. co. A 
petitioners, A petitioners could not get an order 
for the winding up of the co. as creditors under 
1802 Act, s. 82 . — Be Law Courts Chambers Co., 
Ltd. (1889), 61 L. T. 609. 

5473. Vendor of land purchased compulsorily — 

Title not investigated nor accepted.] — A claim 
against a limited co. by a landowner for the 
amount of pmchase A compensation money in 
respect of land taken, which has been assessed 
by arbitration under Lands Chauses Act, 1845 
(c. 3 9), does not, until the title has been investigated 
A accepted by the co., constitute a debt in respect 
of which tlie landowner is entitled as an unpaid 
creditor within 3802 Act, s. 82, to apply for a 
winding-up order.— 7i'c Mijeohd Docks Co., 
Lister’s Petition (1883), 23 (]h. D. 292 52 

L. J. Ch. 771 ; 48 L. T. 500 ; 31 W. R. 715. 

(c) Contribidorics, 

i. J 71 (fcneraL 

See 1908 Act, s. 137 (1) {a). 

5474. Statutory right to petition — Cannot be 
curtailed by articles.] — The right given by 1802 
Act, 8. 82, to a contributory to petition for the 
winding up of the co. cannot be excluded or 
limited by the arts, of assocn. of the co.— Rc 
Pfveril Gold Mines, Ltd., [1898] 1 Cli. 122; 
07 L. J. Ch. 77 ; 77 L. T. 505 ; 40 W. R. 198 ; 
14 T. L. R. 80 ; 42 Sol. Jo. 90 ; 4 Mans. 398, C. A. 
Annotatioris : — Mentd. Payiio x\ Ciork Co., [1900] 1 (!h. 308 ; 

Punt V. Symons, [1903] 2 Cli. 506: Ayro v. Skolsey’s 

Adamant Cement Co. (1904), 20 T. L. R. 587 : Bisgood 

V. Henderson’s Transvaal Estates, [1908] 1 Cb. 743. 

5475. Necessity for shares to have been held 
for six months — Judgment obtained by share- 
holder that company should allot shares A enter 
shareholder on register — Neglect of company so to 
do — Right of shareholder to petition.] — A iietition 
for winding up a co. may be presented by persons 
who have obtained a decree of the ct. ordering the 
co. to allot them shares A to register them as 
shareholders, although f4ieir names are not on the 
register at the time of the x>i’<^sentation of the 
petition. 

The technical objection has no weight. Peti- 
tioners have; been declared by the ct. entitled to 
be shareholders, A the co. have been ordered to 
allot them these shares, A to r(*gister tliem as 
shareholders in resj^ect of them. Tiiese orders the 
CO. have failed to comply with, A it is only through 
their default that j^etitioners’ names were not 
on the register uii wards of six months ago 
(Bacon, V.-C .). — Be I’atent Steam Engine Co. 
(1878), 8 Ch. D. 404 ; 20 W. R. 811. 

5476. “ Held ” — Liquidation petition filed 

by insolvent shareholder — Shares registered in 
shareholder’s name.] — A contributory of a co. 
may present a petition to wind up the co. where his 
name appears on the register as the holder of 


not juBtify an order : — Held : t he 
refusal did not bar a subsequent 
application by other creditors & ui)on 
other material. — lie Manitoba Com- 
mission Co. (1913), 22 W. L. K. 950. — | 
CAN. 

c. Party elaimino unliquidated 
daniaycs — Small claim for arrears of | 
salary. y — A person who has a claim 1 
against a co. for unliquidated damages 
by ivason of alleged wrongful dismissal 
is not a creditor of such co., nor does 
the fact of his having a small claim for 


balance of arrear salary, wlileli amount 
has boon tendered to lihn “ without 
I)rejudiee ” by the co., & by him 
returned, make him such a creditor. — 
Williams v. Williams & Co., Ltd., 
11914] E. D. L. 129.— S. AF. 

PART III. SECT. 36, SUB-SECT. 3.— 
B. (c) i. 

d. Statutory right of petititm.^ — On 
a petition by certain shareholders of 
the co. praying for a wlndlng-up order 
under H. 8. C., c. 129 ; — Held : U. 8. C., 


c. 129, like the Insolvent Act, 1875, 
which pnivided for the winding up of 
incorporated cos., is intended to be put 
into operation at the instance of 
creditors only. — lie Union Kanc.ti Co. 
OF Canada, Ltd. (1888), 15 O. K. 307. 
——CAN. 

e. Shareholiier in old company 
having right to apply for shares in a 
new company — Though no applicatioro 
actually made. \ — Under an agreement, 
ratified by legislation, between two cos., 
the assets of the old co. became yested 
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shares, though a trustee may have boon appointed 
under a liquidation petition liled by such con- 
tributory, during the period of six months men- 
tioned in 1867 Act, s. 40. The word “ held ” in 
such sect, has no technical meaning, the true 
meaning of the word being that the name of the 
contributory has been on the register as the holder 
of shares for the period in question. — lie Wala 
Wynaad Indian Gold Mining Oo. (1882), 21 
Ch. D. 849 ; 52 L,. J. Ch. 86 ; 47 G. T. 128 ; 30 
W. R. 915. 

-No statement of holding in petition .] — See 

No. 5564, post, 

5477. Agreement by petitioner to refer matters 
to arbitration — Arbitrator’s award not taken up. j — 

Petitioner had agreed with other members of the 
CO. to refer all matters in difference, <fc also the 
adjustment &; settlement of the affairs of the co., 
to arbitration. The arbitrator had made his 
^ward, but it had not been taken up : — Held : 
petitioner was not barred from obtaining an order 
for winding up the affairs of the co. — He Lan- 
(JASTKU & Newcastle-upon-Tyne Ky. Co. (1849), 
5 Ry. <fc Can. Cas. 632 ; 13 L. T. O. 8. 321. 

5478. Contributory against whom legal pro- 
ceedings threatened or begun — On account of com- 
pany’s debt — Payment of debt on behalf of com- 
pany .]—/?c Patent Concentrated Tea Co. 
(1850), 16 G. T. O. 8. 189. 

5479. Failure of company to pay debt 

after notice.] — A banking co, issued debentures. 
An action was brought on one of those debentures 
against A., a shareholder, residing in 8coUand, in 
the Ct. of Session there. The co. declined to 
indemnify him against such action 7/c/d ; this 
came within Joint-Stock ('ompaniiss Winding-up 
Act, 1848 (c. 45), s. 5, para. 8, «Sr- A. luid a right 
to petition for the winding up of the co. — Re 
Royal Rank of Australia, Ex p. Latta (1850), 
3 Do G. & 8m. 1 86 ; 19 R. J . Ch. 387 ; 15 L. T. O. 8. 
3 ; 14 Jur. 908 ; 64 R. R. 437. 

Annotaiions : — Mentd. Atkiiin v. Cook (18rj7), 5 W. It, 381 ; 

Jic Homo Assco. Ashocti. (No. 2) (1871), L, K, 12 Eq. 112. 

5480. Shareholder acquiring interest in company 
for sole purpose of presenting petition.] — Though 
it is doubtful whether a holder of paid-up shares 
can pi*esent a petition for the winding up of a co., 
under 1862 Act, s. 82, such a petition, presented 
by persons who had merely acquired an inter(‘st 
in t he co. for the purpose of presenting it : — Held : 
not to bo irregular. — Re (hiEsmiiE Patent Salt 
C o., Ltd. (1863), 1 New Rep. 533 ; 9 Jur. N. 8. 
1098. 

5481. Holder of scrip— Admitting liability as 
contributory.] — A liolder of scrip certhicates for 
shares in a co. may present a petition for a winding- 
up order, if he admits his liability as a con- 
tributory to the co., & undertakes to do all acts 
necessary to his becoming a shareholder. — Re 
RiTTLEHAMFroN, ETC. Co., Ltd, (1865), 2 l)e 
a. J. 8m. 521 ; 12 L. T. 8 ; 11 Jur. N. 8. 21 1 ; 
13 W. It. 420 ; 46 E. It. 476 ; sufy 7 iom. Re RrrrLE- 
iiAMPTON, Havre cV; Honpleur 8.8. Co., Ltd., 
Ex p. Ellis, 34 L. J. (.'h. 237, L. JJ. 

Annotation : — Refd. lie Gold Co. (1879), 11 Ch. D. 701. 

5482. Shareholder objecting to amalgamation — 
Object of petition to ascertain position under 
amalgamation.] — Where a corpn., having power to 
buy up other concerns, agreed to amalgamate 


with another co., & a shareholder in the latter 
CO., who objected to the amalgamation, presented 
a petition praying for an order to wind up the 
corpn., alleging that it had ceased to carry on 
business ; but really desiring, by means of the 
winding-up order, to ascertain his exjict x>esition 
in the concern : — Held : the case was not one for 
a winding-up order within 1862 Act ; & petitioner 
ought to file a bill in equity to have his rights 
determined . — Re National Financial Corpn. 
(1866), 14 L. T. 749 ; 14 W. R. 907. 

5483. Shareholder petitioning in his own interest 
only — Claim for unpaid dividend.] — Re Positive 
Government Security Life Assurance Co., 
[1877] W. N. 23. 

5484. Executor of deceased shareholder — Pro- 
vision in deed of settlement that executors not 
proprietors.] — Re Norwich Yarn Co., No. 5338, 
ante, 

ii. Shareholder in Arrear ivith CuUa, 

5485. Whether entitled to present petition.]— A 

shareholder indebted for calls made two years 
previously to meet liabilities shown by the accounts 
of that date : — Held : not to be entitled to an order 
for winding up the affairs of the co., merely on the 
ground that he had been sued for a sum less than 
the amount due from him for calls, as a debt 
claimed from the co., &; had not been expressly 
indemnified or protected by the co. pursuant to 
Joint 8tock Companies Winding-up Act, 1848 
(c. 45), s. 5, case 5 ; the ct. being of opinion that 
he liad in his hands a sufficient indemnity for the 
action. 

Rut, it appearing that the co. was only existing 
for the purpose of winding up its affairs, & there 
being nothing to show that the libilities had since 
been paid, & subsequent accounts of the co. 
showing liabilities still outstanding, &> calls being 
due from other shareholders, including one of the 
trustees of the co. : — Held : although petitioner 
alone desired the investigation, he was entitled to 
an order for winding up the affairs of the co. — - 
Re Rirch Torr & Vitifer Co., Ex p. Lawton 
(1854), 1 K. & J. 204 ; 21 L. T. O. 8. 190 ; 3 W. R. 
148 ; 69 E. K. 430. 

5486. — — .] — A contributory who is in arrear 
for calls will not be allowed to petition to wind up 
a CO. — Re European Life Assurance Society 
(1870), L. R. 10 Eq. 403 ; 22 L. T. 785 ; 18 W. R. 
915 ; sub nom. Re European Life Assurance 
8octety, Ex p. Crowe, 40 L. J. Cli. 87. 

Annotations : — FoUd. He Stoam Stoker Go. (ISIT)), 32 L. 

143. Expld. Re Diamond Fuel Co. (1879), 13 Ch. D. 400. 
Consd. Re Crystal Reef Gold Minini? Co., [1892] 1 Ch. 408. 
Refd. Rc Petersburifh & Viborg Gas Co., Ex p. Hartmont 
(1875), 33 L. T. 037. 

5487. Offer by petitioner to pay calls into 

court.] — A petition for winding up by a share- 
holder in arrear of calls allegi^d tlie calls were in 
danger of waste by the co., & offered payment into 
ct. The x><3tition was dismissed as demurrable. — 
Re Steam Stoker Co. (1875), L. R. 19 Eq. 416 ; 
44 L. J. Ch. 386 ; 32 I.. T. 143 ; 23 W. R. 545. 
Amwtations : — Consd. Re Diamond Fuel Co. (1879), 39 L. T. 

662. Mentd. Re lUca Gold Washing Co. (1879), 11 Ch. D. 
36. 

5488. .] — Re Diamond Fuel Co., No. 5377, 

ante, 

54 S 9 , Petitioner ordered to pay calls into 


in the new co. & the shareholders in 
the old CO, were entitled to exchauffo 
their shares for shares in the new co, 
A shareholder in the old co. who iiad 
not made such application was phmed 
upon the list of contributories on the 
assumption that he had exchanged 


his shares. The shares of that share- 
holder were not fully paid up, & Iw 
petitioned for the winding up of the 
old co. ; — -Held : petitioner had 
Rutllcient status to present the petition, 
— Macpherson V. Boyc-e (1919), 59 
8. C. R. 691.— CAN. 


PART III. SECT. 36, SUB-SECT. 3.— 
B. (c) ii. 

f. Whether eiUiiled to present peti- 
tion — On grouTul that capital lost 
tp unavailable.] — A winding-up order 
will not be granted against a limited 
liability co. on the ground that three- 
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Sect. 36 . — Wmding up hy court : Sub-sect. 3, Ji. (c) 
a. <fc iii.y (d)t C. D. (g) i . cfc ii . ] 

court.] — The fact that a shareholder is in arrear 
with a call is not an absolute bar to his presenting 

opening a petition for a win^ng-up order ; 
but, as a general rule, such a petition will not be 
allowed to be heard, at any rate until he has paid 
the amount of the call into ct . — -Re Crystal Reef 
Gold Mining Co., [1892] 1 Ch. 408 ; 61 L. J. Ch. 
208 ; 66 L. T.lll ; 40 W. R. 235 ; 36 Sol. Jo. 217. 
Annotation : — -Apld. Re Gee Floor Scrubblnj? Machine Co. 

(1898), 42 Sol, Jo. 819. 

5490. ,] — Tie Gee Floor Scrubbing 

Machine Co., Ltd. (1898), 42 Sol. Jo. 819. 

iii. Fully-paid Shareholder. 

5491. Whether entitled to present petition .] — He 

Cheshire Patent Salt Co., Ltd., No. 6480, ante. 

5492. .] — A shareholder who has fully 

paid up his shares is still a '* contributory,’’ so as 
to be entitled to petition for winding up the co. — 
Re London Armoury Co., Ltd. (1865), 11 Jur. 
N. S. 96.3. 

5493. .] — (1) Where a petition, presented 

b^ a co, to discharge a winding-up order, was 
dismissed, the form of the order was to direct the 
costs of resps. to come out of the estate, make no 
order as to the costs of the co. 

(2) A holder of fully paid-up shares in a co. 
with limited liability is a contributory within 
1862 Act, so as to be entitled to present a petition 
for a compulsory winding up of the co. by the ct. — 
Re National Savings Bank Assocn. (1866), 
1 Ch. App. 647 ; 35 L. J. Ch. 808 ; 12 Jur. N. S. 
697 ; 14 W. R. 1005 ; sith nom. Re Angi.esea 
Colliery Co., Ltd., Re National Savings Bank 
Assocn., Ltd., 15 L. T. 127, L. JJ. 

Annotations : — As to (1) Folld. Re Diamond Fuel Co. (1879), 

13 Ch. D. 400. Refd. Re CoiiHolldated South Hand Mlnee 

Deep, (1909J W. N. 66. 

5494. — The ct. will not, except under 

special circumstances, order a limited co. to be 
wound up on the petition of a shareholder wliose 
shares are fully paid-up , — Re Patont Artificial 
Stone Co., I/i^d. (1864), 34 Boav. 185 ; 5 New 
Rep. 212 ; 34 L. ,1. Ch. 330 ; 1 1 L. T. 561 ; 11 
•lur. N. 8. 4 ; 13 W. R. 285 ; 55 F. R. 605. 

5495 . Company insolvent.] — Tlie holder 

of fuUy paid-up shares in an insolvent co. is not 
entitled to a winding-up order, but wheie it is 
solvent &; other shareliolders have not paid up 
in full, he may have a winding-up order, upon 
showing a proper case, in order to enforce con- 
tribution . — Re Lancashire Brick & Tile Co. 
(1865), 34 Beav. 330; 6 New Rep. 482; 34 

L. J. Ch. 331 ; 11 Jur. N. 8. 405 ; 13 W. R. 569 ; 
55 E. R. 662. 

5496. .] — Re Diamond Fuel Co., 

[1878] W. N. 11 ; subsequent proceedings (1879), 
13 Ch. D. 400, C. A. 

5497 . Necessity for allegation & proof 

of assets sufficient to give surplus.]Tr~(l ) A fully 


paid-up shareholder who presents a petitlbl^ 
wind up the co. must both allege in his petition ^ 
show by evidence that there are assets of tn, 
co. of such an amount that in the event of a winding 
up he would have a tangible share of surplus to 
receive. 

(2) On a winding-up petition, as well as in an 
action, a vague allegation of fraud is not sufficient, 
but the facts which constitute the fraud must be 
stated, & if there is only a vague general allegation 
of fraud, evidence of the acts of fraud is not 
admissible. — Re Rica Gold Washing Co. (1879), 
11 Ch. D. 36 ; 40 L. T. 531 ; 27 W. R. 715, C. A. 

Annotation : — As to (1) Refd. Rc Diamond Fuel Co. (1879), 

13 Ch, D. 400. 

5498. -.]— A creditor of a mining 
CO. made reiieated applications for payment 
through the year 1881, on Dec. 21 obtained a 
payment on account, & being unable to obtain 
more, he, on Dec. 28, issued a writ. On Jan. 4, 
1882, a paid-up shareholder in the co., who was 
under considerable liability as a surety for the co., 

resented a petition to wind it up, setting out a 
alance-sbeet which showed that the assets greatly 
exceeded the liabilities, but not alleging as a fact 
that they did so, stating that the co. was unable 
to pay its debts, & that it was just & equitable 
that it should be wound up. On Jan. 0 the 
creditor recovered final judgment without notice 
of the winding-up petition, & on the following 
day issued execution. On Jan. 14 the petition 
came on to be heard was supported by creditors, 
& a winding-up order was made. The creditor 
then applied for leave to go on with the execution : 
— Held : (1) the petition could not be treated as 
a petition collusively presented on behalf of a 
solvent CO. for the purpose of defeating the execu- 
tion, for that the balance-sheet could not be 
treated as proving the co. to be solvent, <fe peti- 
tioner, though not legally a creditor, was virtually 
such, & by amending tlie petition by joining one 
of the supporting creditors it might have been 
made a creditor’s petition ; & consequently leave 
to proceed with the execution ought not to be 
given ; (2) leave ought not to be given on the 

ground that the creditor had given indulgence to 
the CO., as he had never given time to the co. in 
the sense of binding himself not to sue, but had 
merely abstained from suing. 

He says he is a shareholder, but he is a fully 
paid-up shareholder & has no locms standi to apply 
for a winding-up order unless he alleges that there 
is a surplus & gives some evidence in support 
of the allegation, for otherwise he has no interest 
in a winding up (Jessel, M.R.). — Re Vron 
Colliery Co. (1882), 20 Ch. D. 442 ; 61 L. J. Ch. 
389 ; 30 W. R. 388, C. A. 

An7U)tation8 : — As to (2) Bifltd. Armorduot Manufacturing Co. 

V, General InoandeBoent Co., [1911 ] 2 K. B. 143. Oenerally, 

Meotd. Re North Carolina Estate Co. (1889), 5 T. L. K. 

328. 

5499. .] — Re Kaslo-Slocan 
Mining & Financial Corpn., Dro., [1910] W. N. 13. 


fourths of the paid-up capital has been 
lost oris unavailable, where the petition 
is presented by a shareholder from 
whom unpaid calls are duo. — Eli.ekkkii 
V. Pkemikr l^RODUcrrs & Industries, 
Ltd. (1919), 40 N. L. R. 102.— S. AF. 

PART III. SECT. 86, SUB-SECT. 8.— 
B. (c) Ui. 

6491 i. Wheitier entitled to present 
petition, 1 — shareholder who has fully 
paid up his shares in a co. Is a ** con- 
tributory ’* so as to entitle him to 
initiate windiz^-up proceedlnirs . — Re 
Macdonald &;No*;on BrothersManu- 


Co., Ltd. (1888), 16 O. R. 

368.— CAN. 

6491 ii. .] — Re Indian Com- 

panies Act, 1866, Re Hyltiet & 
Cachak Tea Co. (1866), 2 Ind. Jur. 
N. 8. 94.— IND. 

6491 iii. .3 — A holder of fully 

paid-up shares is a contributory. — 
Pai'erson V. M'Fablakk, etc. (1875). 
2 K. (Ct. of Hess.) 490 ; 12 Sc. L. R. 
318.— SCOT. 

6491 iv. .] — The holder of fully 

paid-up shares in a Ihnit/Od co. is 
entitled under Cos. Acts to present 
a petition for the winding up of such 


CO. — Re Good Hope Funeral Assocn., 
Ltd. (1907), 24 8. 0. 66.— S. AF. 

g. Must show assets,] — A 

holder of fully -paid shares is a con- 
tributx)ry *' & can present a petition 
for winding up ; but ho must allege 
& prove at least to the extent of a 
primd fade case, that there are assets 
of such amount as will give him a 
tangible share in the event of a 
winding up. — BurkhaRdt v, Black 
Sands Reduction Co. of South 
Africa, Ltd., 11910] T. L. 244.— 
S. AF. 

1 fully paid-up 
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5500 * Assets dandling »way .] — Be Nbw 

Zealand Quartz Crushing Co., [1873] W. N. 174. 

550^. Voluntary liquidation pending.] — 

contributory of a co., even though he is the holder 
of fully-paid shares, is not debarred from pre- 
senting a compulsory winding-up petition by the 
mere fact that there is a voluntary liquidation 
pending in which there is a surplus or probable 
surplus of assets for distribution. — Re National 
Distribution op Electricity Co., Ltd., [1902] 
2 Ch. 34 ; 71 L. J. Ch. 702 ; 87 L. T. 6 ; 9 Mans. 
314, C. A. 

(d) Official Receiver* 

See 1908 Act, s. 137 (2). 

Petition to wind up company already in liquida- 
tion — Voluntary winding up.] — See Sect. 37 (15), 
po8i» 

Winding up under supervision of court.] — 

See Sect. 38, sub-sect. 2, post. 

C. In respect of What Debts. 

Debt for less than £50.] — See Sub-sect. 3, 
B. (b) i., ante. 

Secured debt.] — See Sub-scct. 3, B. (6) ii., nnie. 
Judgment debt.] — See Sub-sect. 3, B. (5) iii., 
ante. 

Disputed debt.] — See Sub-sect. 3, B. (b) iv., ante. 

D. Orouyids for Granting or Refviaing Petition. 

{a) Wishes of Creditors and Shareholders. 
i. In General. 

5502. General rule — Shareholder’s petition.] — 

Though a creditor is entitled to a winding-up 
order against an insolvent co. cx debito jnsiitim, 
this is not so as to a contributory. — Re Pro- 
fessional, CoMMERCiAii &. Industrial Benefit 
Building Society (1871), 0 Ch. App. 856 ; 25 
L. T. 397 ; 19 W. R. 1153, L. JJ. 

AnruytcUicms : — Mentd. Chaploo v. Brunswick Permanent 
Bldg. Hoc. (1881), (} Q. B. D, 096; Cunlifle, Brooks v. 
Blackburn Benefit Bldg. Hoc. (1884), 52 L. T. 225 ; Mur- 
ray V. Scott, Agnew v. Murray, Brimelow v. Murray (1884), 
9 App. (’as. 519 ; Ite West London & General Permanent 
Boneflt Bldg. Soc., [1894] 2 Ch. 352. 

5503. Creditor’s petition.] — Re Inns op 

Court Co., [1806] W. N. 348. 

Annotcdions : — Reid. Re Trowbridge Water Supply Co. 
(1868). 1 8 L. T. 115. Mentd. Re United Merthyr Collierlefi 
Co. (1867), 16 L. T. 170. 

Company without available assets.] — Sec Sub- 
sect. 3, D. (fe), post. 

ii. Wishes of Creditors. 

5504. Creditor’s petition.] — A creditor of a joint- 
stock CO. has, as a general rule, a right to a 
winding-up order. 

Semble : if the co. undertakes to pay off the 
creditor, the ct. will direct the petition to stand 
over. 


A creditor of a joint-stock co. presented a 
etition for a winding-up order. It was opposed 
y creditors to a much larger amount, on the 
ground that more would 1^ realised under a 
voluntaiw winding up. A meeting of share- 
holders had been called to pass a resolution for 
a voluntary winding up ; — Reid : the petitioner 
was entitled to the order . — Re General Rolling 
Stock Co., Ltd. (1865), 34 Beav. 314 ; 5 New 
Rep. 354 ; 12 L. T. 9 ; 11 Jur, N. S. 231 ; 13 
W. R. 423 ; 55 E. R. 656. 

Annotation .— Refd. Re Manchester Queensland Cotton Go., 

Ex p. Bank of New South Wales (1867), 15 W. R. 1070. 

5505. .] — The wishes of the majority of 

the creditors as to whether a co. shall be wound 
up voluntarily or compulsorily are to be first 
considered, & where these are properly expressed 
by public meeting or otherwise, effect will be given 
to them. Where therefore a majority of the 
creditors of a co. desired that the affairs of such 
CO. should be wound up compulsorily under the 
supervision of the ct., although the directors & a 
considerable number of the shareholders were 
opposed to it, the ct. made the order on a peti- 
tioning creditor’s ajmlication to wind up the affairs 
compulsorily . — Re Oriental Commercial Bank, 
Ltd. (1866), 14 L. T. 755 ; 15 W. R. 7 ; on appeal^ 
15 L. T. 8, L. C. 

5506. .] — A winding-up order cannot be 

claimed cx debito jnstitice by an unpaid creditor 
of a CO., & the ct. will have regard to the wishes 
of the majority of the creditors ; may, under 
1862 Act, s. 91, dismiss a creditor’s petition, 
though the debt has not been paid, where the 
majority of creditors desire a voluntary winding up, 
&c> the ct. is satisfied that that will be the preferable 
course . — Re Langley Mill Steel Iron Works 
Co. (1871), L. R. 12 Eq. 26 ; 40 L. J. Ch. 313 ; 
24 L. T. 382 ; 19 W. R. 674. 

5507. Offer by single shareholder to pay 

petitioner’s debt.] — A petition by small creditors 
for the winding up of a co. was supported by other 
creditors for sums amounting to £20,000. The co. 
admitted insolvency, & it was not suggested that 
the business could be carried on. 3^e petition 
was, however, opposed by a shareholder who 
offered to pay petitioner’s debt : — Held : the order 
for winding up must be made. 

Semble : where a co. is admittedly insolvent a 
shareholder cannot stop a creditor’s petition to 
wind up the co. by paying off petitioner’s claim. — 
Re Pavy’8 Patent Pelted Fabric Co., I/td. 
(1875), 24 W. R. 91. 

5508. .] — A limited railway co. issued, 

under the provisions of a trust deed, £100 mtge. 
bonds, in order to raise money for the construc- 
tion of their railway. By the deed the co. 
covenanted with the trustees that all the bonds 
should rank pari passu ^ & that every bond should 
entitle the holder to a fully paid-up ordinary share 
in the co. as a “ bonus share ” ; that the co. would 


shareholder, who seeks to obtain the 
intervention of the ct. In a question 
of the compulsory or voluntary winding 
up of a oo„ though teohnloally he has a 
locus standi as a shareholder, must show 
primd facie that, when the oo. is woimd 
up, the assets will be suifleiont after 
payment of its debts to give him a 
tangible interest In the winding up of 
the 00 . — WiLUAMS V. Williams & Co., 
Ltd., (19141 E. D. L. 129.— S. AF. 

PART III. SECT. 36, SUB-SECT. 8.— 

D. (a) i. 

k. General rule — As affecting dis- 
cretion of court to or refuse 

winding-up order. Y— The ct. has a 
discretion to grant or withhold a 


winding-up order under R. S. C,,c. 129, 
B. 9. wTiere the assets of the oo. 
were small & the oreditors had almost 
imanlmously entered upon a voluntary 
liquidation a petition for a compulsory 
winding-up order was refused. — Re 
Maplk Leap Dairy Co. (1901), 2 
O. L. R. 690 ; 21 C. h. T. 69^— CAN. 

1 , Winding up detrimental to 

all concerned.}— The ct., after con- 
sidering minutes lodged by petitioners 
& by the objectors, & coming to the 
conclusion that the winding up of the 
oo. would bo detrimental to all eon- 
cemed, & having regard to the wishes 
of the oreditors & of the great majority 
of the shareholders, refused to order 
intimation, & refused the prayer of a 


petition for winding up. — B lack v. 
ITnitbd Collleriks, Ltd. (1904), 7 
F. (Ct. of Sees.) 18 ; 42 Sc. L. R. 18 ; 
12 S. L. T. 373.— SCOT. 

PART III. SECT. 36, SUB-SECT. 3,— 
D. (a) ii. 

m. Creditors* petition — Existing os- 
siffnment for benefit of creditors — 
Majority desiring that liquidation should 
be proceeded wiih under eissignment .} — 
Sect. 9 of Dominion Winding-up Act 
gives a wide discretionary power to the 
ct. to grant or refuse a wlndlng-up 
order : & where, upon an appUoatlon 
for such an order, it appeared that the 
oo. had previously made a vohmtary 
assigx^ent for the benefit of oreditors 
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Sect 36.— Winding up hy court: Suh-sed* 3, D. (a) 

pay to the trustees the interest on the bonds, &; 
also an annual sum by way of sinking fund for 
the discharge of the bonds ; & that the bond debt, 
interest, & sinking fund should be a charge on 
the railway. Each bond contained a covenant 
by the co. with the trustees for payment of 
£100 to the “ bearer thereof,” & of interest to the 
‘‘ bearer ” of the coupons annexed thereto. 

The interest on the bond debt having fallen 
into arrear, a winding-up petition was presented 
by a holder of six bonds, but was dismissed 
with costs, on the ground (1) that neither the 
bearer of the bond, as to principal, nor the bearer 
of the coupons, as to interest, was a creditor of 
the CO, either at law or in equity within the 
Companies Acts, his right of action being through 
the trustees only ; & (2) that assuming a bond- 
holder to be a creditor, then, under 1862 Act, s. 91, 
regard must be had to the wishes of the bond- 
holders other than the petitioner, all of whom 
opposed the petition. 

As a general rule, an unpaid creditor of a co. 
is entitled to a winding-up order <?r debito jusiiiicc ; 
but that rule is subject to exceptions : e.g, where 
all the other creditors oppose the petition, <fc it 
api^ears that the petitioning creditor will not be 
in a better position by obtaining a winding-up 
order. 

But there is another ground on which I think 
also the petition should be dismissed, & it is this, 
that bondholders to the amount of £142,700 have 
instructed counsel to appear for them to oppose 
the petition. Now under sect. 91, it has been 
decided that the ct. may have regard to the wishes 
of persons opposing a winding-up petition. It 
has been decided that the sect, authorises the ct. 
even to refuse a winding-up order. I agree that, 
as a general rule, a creditor is entitled to a winding- 
up order cx dehito justitiai ; but that rule is not 
without an exception ; & if ever there was a case 
of exception I think I have it here (Jkhsel, M.R.). 
— Re UitUGUAY Gentrae & Hygueritas By. Co. 
OF Monte Video (1879), 11 Ch. D. 372 ; 48 

E. J. Ch. 540 ; 41 L. T. 267 ; 21 W. B. 571. 
AnruitaiwTis : — Apld.^ Re Chapel House Colliery Co. (1883), 
24 Ch. J). 250. JDistd. Re (Ilatlio iSllver Mining' Co. (1884), 
27 Ch. D. 278, Apld. Rc Ilfracombe Pennanont iMutual 
Uenolit BJdg. Hoc., tIOOlJ 1 Ch. 102. 

5509. .] — In determining whether regard 

should be paid to the wishes of creditors who 
oppose the making of a winding-up order, the ct. 
ought to consider not only the number of the 
creditors & the amount of their debts, but also the 
reasons which they assign for their conclusion. 
The 'prlmd facie right of an unpaid creditor of a 
CO. to a winding-up order is rebutted when it is 
shown that a large mass of other creditors oppose 
the making of such an order. A creditor’s winding- 
up petition ordered to stand over for six months 
upon terms similar to those imposed in Re 
SU Thomas Dock Co., No. 5663, post. — Re Great 
Western (Forest op Dean) Coal Consumers’ 


Co. (1882), 21 Ch. D. 769 ; 51 L. J. Ch. 743 ; 46 
L. T. 875 ; 30 W. B. 885. 

Annotations : — ^Apld. Re Clandown Colliery Co., [1915] 1 Ch. 
369. Retd. Re Chapel House ColUery Co. (1883), 24 Ch. D. 
259. 

5510. .] — Although as a general rule an 

unpaid creditor of a co. which cannot pay its debts 
is entitled to a winding-up order, that order will 
not be made when it is shown that the petitioning 
creditor cannot gain anything by a winding-up 
order, &, d fortiori, it wUl not be made under 
those circumstances if the other creditors oppose 
it . — Re Chapel House Colliery Co. (1883), 24 
Ch. D. 259 ; 52 L. J. Cli. 934 ; 49 L. T. 575 ; 31 
W. R. 933, C. A. 

Annotations : — 4)onBd. Re Krasnapolsky Ilostaurant & 
Winter Garden Co., [1892] 3 Ch. 174 ; Re London Health 
Electrical Institute (1897), 76 L. T. 98; Re Melson, 
[1906] 1 Ch. 841. Folld. Re East Kent Colliery Co. (1914), 

30 T. L. K. 659. Reid. Re United Stock Exchange (1884), 
61 L. T. 687 ; Re Free Fishermen of Favershom Co. or 
Fraternity (1887), 36 Ch. D. 329 ; Re Greenwood, [1900] 
2 Q. B. 306 ; Rc Ilfracombe Permanent Mutual Benefit 
Bldg. Soc., [1901 J 1 Ch. 102 ; Re Manchester & Liverpool 
Transport Co. (1903), 19 T. L. R. 227 ; Re Crlgglestone 
Coal Co., [1906] 2 Ch. 327. Mentd. Re Olathe Silver 
Mining Co. (1884), 27 Ch. D. 278 ; Re A Company (1915), 

31 T. L. R. 171. 

5511. Supervision order asked for at 

hearing — Order opposed by majority of creditors.] — 

A petition for the compulsory winding up ot a 
CO. having been presented by a creditor, if, at the 
hearing of the petition, petitioner asks only for 
a supervision order : — Semble : 1862 Act, s. 149, 
does not authorise the ct., even at the request of 
a majority of the creditors, to order a compulsory 
winding up against the wish of petitioner . — Re 
Chepstow Bobbin Mills Co. (1887), 36 Ch. D. 
663 ; 57 L. J. Ch. 168 ; 57 L. T. 752 ; 36 W. B. 
180. 

5512. .] — A building society was estab- 

lished & certilied in 1868 under Building Societies 
Act, 1836 (c. 32), but was never incorporated. By 
Building Societies Act, 1894 (c. 47), the Act of 
1836 was repealed as from Aug. 1896, as to all 
societies certified under it after 1856. Early in 
1900 the society was found to be insolvent, &> a 
winding-up petition was then presented against 
the society, but C., one of its creditors, did not 
appear on that petition, wljich was withdrawn, all 
the other undisputed creditors of the society 
agreeing to accept 12.9. Od. in the pound, which was 
X>aid to them. There was nothing for distribution 
amongst the shareholders, as the assets when sold 
did not realise enough to pay the composition. 
The balance of this was j^rovided by the directors 
out of their own pockets, & they took an assign- 
ment of the claims of the assenting creditors, & 
retained in hand enough to pay, <fc offered C. 
12s. hd. in the pound on his debt, C. refused the 
offer, & petitioned for a winding-ui^ order, alleging 
irrcgulai’itics by the society’s officers, & that an 
investigation into its affairs was necessary. The 
ct. was of opinion that nothing substantial would 
result from a winding-up order ; — Held : on the 
facts above stated, the petition must be dismissed. 
— Re Ilfracombe Permanent Mutual Benefit 


& that it was the desire of the great 
majority Jn niunber &: value of the 
creditors that liquidation should bo 
proceeded with under the assignment, 
the application was refused. — Wake- 
field Rati’ak Co. V . Hamilton Whip 
Co. (1893), 24 O. R. 107. — CAN. 

n. — — — Insolvency of com- 

pany admitted — No discretion to refuse 
winding-up order .] — Where the In- 
solvency of the CO. is admitted, the ot. 
has no discretion under Wlnding-up 
Act, R. 8. C., c. 129, s. 9, to refuse to 
grant a winding-up order on the peti- 
tion of a creditor who has a substantial 


interest in the estate, although the 
CO. has made a voluntary assl^ment 
for the benefit of Its creditors, « most 
of them are willing that the winding 
up should be under such assignment. — ■ 
He William Lamb Manufactukino 
Co. OP Ottawa (1900), 32 O. R. 243.™ 
CAN. 

o. Nothing to he gained hy 

imndinp up .] — A company will not be 
compulsorily wound up at the instance 
of unsecured creditors, where it is 
shown that nothing can be gained by a 
winding up, c.g. where there would not 
be any assets to pay liquidation 


expenses . — Re Okell & Moruis Fruit 
Preserving Co. (1902), 9 B. C. R. 163, 

—CAN. 

p. Entitled ex debito juatitice 

as between himself <£.* company — Not so 
entitled as between himself dt other 
creditors .] — In considering the right 
ex debito justitice to a winding-up order 
it is immaterial whether the insolvency 
of the CO. bo proved by an unsuccessful 
demand for payment or by other 
sufilcient evidence. Whore it is not 
made to appear that petitioner for a 
winding-up order has a substantial 
Interest in the winding up & ho is the 
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Building Society, [1901] 1 Ch. 102 ; 70 L. J. Ch. 
06 ; 84 L. T. 146 ; 17 T. L. R. 44 ; 45 Sol. Jo. 103. 

5513. East Kent Colliery Co., 

Ltd., No. 5666, post 

5514 . Order opposed by minority of creditors 

— Interested In preventing forced realisation of 
company’s assets.] — A petition to wind up a co. 
on the ground of its inability to pay its debts, 
ought not to be refused or ordered to be stayed 
until after the war merely because it is opposed 
by creditors representing a minority in amount, 
So the less weight should be given to the wishes of 
such creditors where it appears that they are 
interested in preventing a forced realisation of 
the assets of the debtor co. — Re Oilfields 
Finance Corpn., Ltd. (No. 1) (1915), 59 Sol. Jo. 
475, C. A. 

5516. Shareholder’s petition.] — Whore the proper 
majority of shareholders in a co. resolve upon a 
voluntary winding up. So there is no fraud or 
improper influence, this ct. will not interfere at 
the instance of a minority, either by ordering the 
CO. to be wound uj^ compulsorily or under super- 
vision.— Beaujolals Wine ('o. (1807), 3 

Ch. App. 15 ; 17 L. T, 399 ; 32 J. P. 195 ; 10 
W. K. 177 ; sub nom. Re Beaujolais Wine Co., 
Rx p. Wraoge, 37 L. .T. Ch. 220, L. J. 

Annotatwns : — ^Folld. Re Madras Coffee Co. (1869), 17 W. It. 

C48 ; Re Union Hill Silver Co. (1870). 22 L. T. 400. Consd. 

Re Irrifratiou Co. of France, Fox’a Case (1870), 2‘.i L. T. 

453. Refd. Re County Marine Insco., Ranee’s Case 

(1870), 6 Ch. App. 104. Mentd. Re Star & Garter (1873), 

42 L. J. Ch. 374. 

Superseding voluntary winding up generally, 
see 8ect. 37, sub-sect. 15, post. 

5516 . Company insolvent — Shares fully 

paid.] — Where all the shares of a co. have been 
fully paid up So the assets of the co. are insunhuont 
to discharge its debts, the ct. will pay regard to 
the wishes of (^’editors in iirefc'renc.e to those of 
shareholders. — Rc Lonsdale Vale Ironstone Co. 
(18()8), 16 W. R. 601. 

5517. .] — Re Manchester & Liverpool 

Transport Co., Ltd. (1903), 19 T. L. R. 

227. 

5518. Petition by company — For supervision 
order,] — Where a petJtion is presont(Hl asking for a 
supervision order, or “ such oth(‘r order as to 
the ct. shall seem meet,” the ct. has the power, if 
tlie petitioner be willing, to make an order for a 
cornjmlsory winding up. — Re Ele(;tric So Mag- 
netic Co. (1881 ), 59 L. J. Ch. 491 ; 44 L. T. 604 ; 
29 W. R. 714. 

Annotation: — Refd. Rc Cliepstow Bobbin Mills Co. (1887), 

3G Ch. D. 563. 

5519. How wishes of creditors ascertained.] — 

The wishes of creditors as to the mode of winding 
up an insolvent co. may be sufticiently shown under 
1862 Act, ss. 91, 149, by the appearance of a 
majority of them by counsel at the Bar, although 
no general meeting of creditors has been held. — 
Re West Hartlepool Ironworks Co. (1875), 
10 Ch. Ai>p. 618 ; 44 L. J. Ch. 668 ; 33 L. T. 149 ; 
23 W. K. 938, L. J J. 

Annotaiions : — Consd. Re. St. Tljomas Dock Co. (1875), 24 

W. R. .544 ; Re Now York Exchan^o Co. (1888), 68 L, T. 

915. FoUd. Re Bishop, [1900] 2 Ch. 254. 

6520. .] — Re Great Western (Forest op 

Dean) Coal Consumers’ Co., No. 5509, ante. 


iii. Wishes of Shareholders, 

5521. Shareholder’s petition.] — Re Banwen 
Iron Co. (1849), 13 L. T. 0. S. 400. 

6622. Company carrying on business with 

prospect of ultimate success.] — Wliere a winding- 
up order had, on the petition of certain share- 
holders, been made against a co., which, after 
considerable losses had retrieved its affairs, So was 
carrying on business with a prospect of ultimate 
success : — Held : the winding-up order should be 
suspended for a time, in order to enable the co. to 
call a meeting of shareholders foi‘ the purpose of 
deciding whether the business should be carried 
on or not. 

The meeting having been held. So a resolution 
having been passed, that it was undesirable that 
the winding-up order should be proceeded with : — 
Held : the petition should be dismissed, but upon 
terms, without costs. — Re Factaoe Parisien, 
Ltd. (1865), 5 New Rep. 227 ; 34 L. J. Ch. 142, n. ; 
11 L. T. 556 ; 11 Jur. N. S. 121 ; 13 W. R. 330, 
L C 

Annotaiions Consd. Re Bwlch y PI win Co. (1867), 17 L. T. 

235 ; Re Suburban Hotxil Co. (1867), 2 Ch. App. 7.17. 

Mentd. Re Genoral Rolling Stock Co. (1865), 13 W. R. 

423 ; Re General Co. for Promotion of Land Credit (1809), 

5 Ch. App. 367, n. 

5523. .1 — If, on a petition for winding up 

a CO., the ct. is of opinion that the circumstances 
are such that the opinion of the shareholders 
ought to be obtained, So such opinion, when 
obtained, is to tiio effect tliat there should be no 
winding up, the ct., if satislied that such is the 
bonCi fide opinion of the shareholders, will consider 
itself bound thereby. Therefore, such a petition 
having been ordered to stand over for the wish 
of the shareholders to be ascertained, & the 
shareholders expressing a bond fide desire to 
continue their concern, the ct. dismissed the 
petition ; but, being of opinion that the peti- 
tioner had a bond fide case at the time of presenting 
the petition, dismissed it without costs. — He 
Great Northern Copper Mining Co., Ltd. 
(1866), 14 W. R. 705 ; subsequent proceedings., 
sub nom. Re Great Northern Copper Mining 
Co. of South Australia, Ltd., Rx p. The Co. 
(1869), 20 L. T. 347, L. JJ. 

5524. Company unable to pay existing 

liabiUties— Without further call on shareholders.] — 
A CO. made a call upon its shareholders, payable 
in two months’ time; but iii the interim, being 
unable to pay its debts, two petitions, one by a 
shareholder So the other by a judgment So execu- 
tion creditor, were presented for winding it up. 
The ct., notwithstanding the opposition of a 
majority of the shareholders, So an allegation on 
the part of the co. that it would be in a position 
to meet all its engagements so soon as the call 
had been paid, made an order to wind up the co. 
on both petitions. — Re International Contract 
C o., Ltd., Rx p. Spartali So Tabor (1866), 14 
L. T, 726 ; subsequent proceedings, 1 Ch. App. 
523, L. C. 

5525. .] — A petition was pre- 

sented by a shareholder to wind up a co., which 
worked mines in Australia, from which no profit 
had been derived during the last four years, So the 
working of which had been entirely suspended 
durine the last six months. The liabilities of 


only creditor desiring: the order, tlio 
order should not be made. — Marsdicn 
V. Minnekahda Land Co., Ltd., [1918] 
2 W. W. R. 471 ; 40 D. L. R. 76.— 

CAN. 

q. While a 

creditor of a co. who is unable to secure 
payment of his debt is, as between 


himself & the oo., entitled ex debito 
justitim to a wlndiug:-up order yet as 
between petitioner Bo the other 
creditors, there is no such ex debito 
rig-ht . — Re Edmonton Brewing & 

XjTU. (.JNO. '0), IIUI 

3 W. W. R. 988 ; 43 D. L. R. 748.- 

CAN. 


r. IIoio wishes of creditors ascer* 
tained — Jurisdiction of court to consult.] 
— The ct. may, on a petition for the 
compulsory winding up of a oo. & 
prior to making an order, consult the 
wishes of tlio creditors. — Re Belmont 
Land Co. (J913), 32 N. Z. L. 11. 864.— 
N.Z. 
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Sect, 36. — Winding up by court : Sub-secU 3, D. (a) 
%%%* ( 6 ).] 

the CO. were much smaller than the amount of 
their unpaid capital, but these liabilities could not 
be discharged without making further calls. The 
petition was supported by a considerable minority 
of the shareholders, but was opposed by the 
majority : — Held : this was a case in which the ct. 
ought to interpose. Usual winding-up order made 
accordingly. — Re Great Northern Copper 
Mining Co. of South Australia, Ltd., Ex p. 
Great Northern Copper Mining Co. op South 
Australia, Ltd. (1869), 20 L, T. 347, L. JJ. ; 
previous proceedings t sub nom. Re Great Northern 
Copper Mining Co., Ltd. (1866), 14 W. R. 705. 

5526. ** Just & equitable” that company 

should be wound up.] — Where it appears just & 
equitable the ct., under 1862 Act, a. 79, has power 
to order a co. to be wound up, notwithstanding 
such winding up is contrary to the wishes of a 
majority of the shareholders. — Re British Oil 
& Cannel Co. (1867), 15 L. T. 601. 

5527 . ,] — Re Suburban Hotel Co., No. 

5354, ante. 

5528. — — Petitioner’s Interest Sc liability very 
small.] — The ct. will not, at the instigation of one 
or two shareholders, make a winding-up order 
when the other shareholders oppose it, but will 
consider the interests of the majority, & will not 
give any encouragement to one or two against 
the majority. — Re Irrioation Co. ob’ France, 
Ex p. Pox (1871), G Ch. App. 176 ; 40 L. J. (^i. 
433 ; 24 L. T, 336, L. J.T. 

Annotations : — ^Apld. Re TuniH Rys. (1874), 10 Ch. D. 270, n. 
B^d. Re Lamfflcy Mills Steel & Iron Works Co. <1871), 
40 L. J. Ch. 313 ; Re Timiacacori Miniutr & Land Co, 
(1874), 43 L. J. Ch. 417 ; Re Hester (1875), 44 L. J. Ch, 
757 ; AmalKamated Syndicate, [18971 2 Ch. 60(). 
Menid. Thomson v. Henderson’s Transvaal Estates, 
[1908] 1 Ch. 765 ; Thomas v. United Butter Co.’s of 
France, [1909] 2 Ch. 484 ; Etheridge v. Central Uruguay 
Northern Extension Ry., [1913] 1 Ch. 425 ; Re Anglo- 
Continental Supply Co., [1922] 2 Ch. 723. 

5529. .] — A co. was formed with 

limited liability, having a capital of £50,000, in 
10,000 shares, of which 2,300 were taken, & calls 
m^e to the amount of £4 per share. A holder of 
five shares, on which £4 per share had been paid, 
presented a petition for winding up the co., 
alleging it to be unable to pay its debts. The great 
body of shareholders were opposed to a winding 
up : — Held : the petition ought to be dismissed, 
for that the ct. had a judicial discretion as to 
ordering a winding up on the petition of a share- 
holder, & ought not, in the case of a limited co., to 
make the order against the wish of the bulk of 
the shareholders on the application of a j)erson 
whose interest liability were so small. — Re 
London Suburban Bank (1871), 6 Ch. App. 
04| ; 40 L. J. Ch. 774 ; 19 W. B. 763, L. JJ. 
Annotations : — Oonsd. Re Second Commercial Benefit Bldg. 

8w. (1879), 48 L. J. Ch. 753. Hentd. Re Chapel Houae 
Collierr Co. (1883), 31 W. R. 933, 

5530 . Company prosperous — Petition 

on ground of past misconduct of director.] — Re 

Shepherd’s Bush Improvements, Ltd. (1909), 
Times, Mar. 9, C. A. 

5531. ,] — Re Petersburg & Viborg Gas 

Co.. ri8741 W. N. 196. 


5532. Company solvents — Tlie ct. will not 

upon the petition of a shareholder make an order 
for winding up a solvent co. against the wishes 
of the majority of the shareholders. — Re PATENT 
Cocoa Fibre Co. (1876), 24 W. B. 483. 

5533. No prospect of carrying on 

business for which company formed.] — Re Haven 
Gold Mining Co., No. 6369, ante. 

5534. J — Re Middlesborough Assembly 

Booms Co., No. 5334, ante. 

5585 , ,] — jRe. Hudson’s Steam Biscuit Co. 

(1886), 2 T. L: R. 833. 

5536. .] — Where by the constitution of a 

limited co. a portion of its uncalled capital is not 
capable of being called up, except in the event of 
& for the purpose of the co. being wound up, the 
contract of a shareholder with his fehow-sbare- 
holders as regards such reserve capital is that the 
business of the co. shall be carried on with a certain 
amount of capital, of which he is to contribute a 
fixed proportion, & on the faith of the credit 
attaching to his liability to contribute a further 
proportion in the event of a winding up ; but it 
is not a part of his contract that the business 
shall be carried on, notwithstanding that the 
original capital has been exhausted, so as in 
that way to bring into active operation the con- 
tingent liability to contribute in the event of a 
winding up. A banking co. had a capital of 
£24,000 in 2,400 shares of £10 each, of which £5 
was paid & tlie other £5 was not to be called up 
except in the event of & for the purposes of the 
CO. being wound up. The co. Jiad been in existence 
for six years, but had never made any profit, & its 
business, which had commenced with a consider- 
able staff in extensive premises, was now being 
carried on in small premises, attended by a single 
clerk. From the last balance-sheet of the co. 
it appeared that all the paid-up capital except 
£337 had been exhausted. Three months after 
the date to which the balance-sheet was made up 
a shareholder presented a petition for the winding 
up of the CO. The petition was supported by a 
considerable number, but not a majority, of share- 
holders. No creditor appearc^d : — Held : it was 
impossible that the business of the co. could be 
carried on with any reasonable hope of success, 
& under the circumstances a wiriding-up order 
ought to be made . — Re Bristol Joint Stock 
Bank (1890), 44 Ch. 1). 703 ; 59 L. J, Ch. 722 ; 
62 L. T. 745 ; 38 W. R. 574 ; 2 Meg. 150. 

5537 . Apparently advantageous to share* 

holders that company should be wound up.] — Re 
Rock Investment Trust, Ltd. (1891), 35 Sol. 
Jo. 447. 

5538 . ,] — Re Kronand Metal Co., Ltd. 

(1899), 43 Sol.' Jo. 368. 

5539. Creditor’s petition— Company unable to 
pay existing liabilities — Without further call on 
shareholders.] — Re International Contract Oo., 
Ltd., Ex p. Spartali & Tabor, No. 5524, ante. 

(6) Company mUhout Available Assets. 

Nec 1908 Act, s. 141 (1). 

5540. No realisable assets — Winding-up order 

made.] — The creditors of an insolvent co. are 


PART III. SECT. 86, SUB-SECT. 8.— 

D. (b). 

No realisable assets — Beuond 
uncalled cavil al — Winding-up order 
made. y— A. wloding-up order will not 
be granted where there are no aseete, 
& the petitioning creditor would there- 
fore got nothing by the order. Where, 
however, on petition for such an 
order which was contested on the 
ground of the alleged non-exietcnce 


of aseets, it impeared that there wan 
an amount of subscrll/ed stock only 
partially paid up, an ainoimt of stock 
iBKued a« paid up, the consideration 
for which old not satisfact-orily appear, 
& also a large issue of bonds which 
appeared to have been of very little 
benedt to the co.. Sc it was impossible 
to say whether they were held for value 
or not, an order was granted winding 
up the CO. — Re Georoian Bay Shit 


Canal & Power AgtrEDUor Oo. (1898), 
29 O. R. 358.— CAN. 

I, ,] — ^ order for 

iho winding up of a co. will not be 
granted umess there is a reasonable 
possibility that the creditors will 
derive some benefit therefrom which 


creditors by wtndlng up the co.- “ 
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entitled to a windlng-np order, even though there 
may, by reason of prior claims, be no assets 
coming to them, on the principle that the concern 
is virtually theirs, & that they ought to have the 
control of the management. — Be, Isle op Wight 
Ferey Co. (1866), 2 Hem. ^ M. 697 ; 34 L. .T. Ch. 
194 ; 11 Jur. N. 8. 279 ; 71 E. K. 695. 

Amnotatim : — 'Befd. Re Barton-upon-Humber & District 

Wat43r Co. (1889), 42 Ch. D. 686. 

5541. .] — On a petition by a creditor 

who was the holder of a bill of exchange for £100, 
which was signed by the managing director & two 
other directoi’s, the ct. made the usual winding-up 
order, notwithstanding the assets of the co. were 
only £7 . — Be Lacey «fc Co., TwTD. (1877), 40 L. J. Ch. 
000. 

5542. Investigation likely to benefit 

creditors.] — If the facts of the case are such as to 
suggest, tiiat an investigation under 1 890 (Winding 
up) Act into the affairs of the co., or the issue of 
the debentures, or the shares, would be likely to 
turn out to the advantage of petitioner or the 
unsecured creditors, that alone would be sufficient 
reason for making a compulsory order to wind up. 
— Be Krasnapodsky Kestaurant & Winter 
Carden Co., [1892] 3 Ch. 174 ; 01 L. ,T. (Ui. 593 ; 
07 L. T. 61 ; 42 W. R. 039 ; 30 8ol. Jo. 027. 
Annotaluma --Dbtd. Re London Health Electrical Instif.ute 

(1897), 76 L. T. 98. Consd. Re Manchester & Liverpool 

Transport C^o. (1903), 19 T. L. R. 227. Held. Re 

CMiftflestono Coal Co., (1900] 2 Oh. 327. 

5543. .] — Be Manchester Sl 

Liveri*ool 1''|{Anspoi{T (V)., T/i'd. (1903), 19 T. L. 11. 
227. 

5544. ~~ — .]— /i’c BARTrrstj Light Cure 

Institute, Jyit). (1909), Timely Jan. 13. 

5545. Former law — Petition dismissed.] — 

Be Chapel House Colliery Co. (1883), 24 Ch. D. 
259 ; Be Hevolving Hall Filter Co. (1880), 2 
T. L. U. 278 ; Be Royal (vOURts op Justice 
CIIAMREHS (]o. (1888), 4 T. T.. R. 617 ; Be 
Greenwood & Co., [1900] 2 Q. B. 300. 

5546. Assets covered by debentures — Winding- 
up order made — Court not satisfied that no surplus 
for unsecured creditors.] — Be Olathe Silver 
Mining Co., No. 6416, ante, 

5547. — .] — A winding-up j)etition 

was piesented by a debenture-holder of a co. 
wliieh WiXH opposed by the great majority of the 
other debenture-holders, on the ground that their 
only prospect- of I’ecovering anything on account 
of their security would be mined by a winding-up 
order being made. The wliole of the (issets of the 
co. were covered by the debentures, & the de- 
bentuie-holdei*s practically represented its only 
creditors. I'here was evidence, which was un- 
contradicted, to the effect that the co, had no 
tangible assets. The judge, however, decided to 
make a winding-up order, being of opinion that 
there would be assets forthcoming if the co. was 


ordered to be wound-up. On appeal : — Held : as 
the official receiver was not satMed that the co. 
hod no assets which could be reached in the 
winding up, the order ought not to be disturbed, 
notwithstanding the wishes of the great majority 
of the creditors. — Re International Commercial 
Co., IvTD. (1897), 75 L. T. 639 ; 13 T. L. R. 160 ; 
41 Sol. Jo. 208. O. A. 

Annof^ion : — ’Retd. Re London Health Electrical Institute 

(1897), 45 W. R. 666. 

5548. -.] — ^A creditor’s petition 
for a winding-up order was opposed by debenture- 
holders, who had a floating charge on all the 
property of the co., & who had obtained the 
appointment of a receiver in an action to enforce 
their security, & by tiie co., which was under the 
control of the debenture-holders, on the ground 
that there were no assets available for the un- 
secured creditors : — Held : the ontts was on the 
I'espts. to prove that there was no reasonable 
possibility of any benefit accruing to the unsecured 
creditors from the winding-up, & unless that onun 
was disclmrged petitioner was entitled to a winding- 
up order in order that the unsecured creditors 
might be represented by the official receiver in the 
proceedings in the debenture-holders’ action . — Be 
(JRIGOI.B8TONE CoAL Co., Ltd., [1906] 2 Ch. 327 ; 
76 L. J. Ch. 662 ; 95 li. T. 610 ; 22 T. L. R. 
685, C. A. 

Annoiaiimia : — Consd. Re East Kent Colliery Co. (1914), 

30 T. L. R. 659. Beld. Re A Company (1915), 31 T. L. R. 

171. 

5549. Reserve capital capable of 

being called up.] Irish Club Co., Ltd, [1900] 
W. N. 127. 

5550. — “ Just & equitable.”] — On a 

petition for a compulsory winding-up order by 
judgment creditors it was shown that the de- 
benture-holders of the co. had appointed a receiver 
of all the assets of the co. The receiver carried 
on the business & incurred further liabilities. 
The assets were more than covered by the de- 
bentm^s, & it appeared that there would be no 
surplus assets, so tliat the petitioners would derive 
no advantage from the winding up : — Held : 
it was “ just equitable,” under 18(52 Act, s. 79 (6), 
that a winding-up order should be made. — Re 
(hue, Ltd., [1905] 2 Ch. 345 ; 74 Ij. J. Oh. 697 ; 
93 L. T. 301 ; 53 W. R. 059 ; 12 Mans. 342, 

5551. .] — The ct. is not bound to 

exercise its discretion by refusing, at the instance 
of the co., to make a winding-up order merely 
on the ground that the order will produce nothing 
for the unsecured creditors. 

A CO. had a paid-up capital of £2,607, & a 
debenture debt of over £6,000. The debentures 
were held by three individuals. It was doubtful 
whether there would be assets for the payment 
of anything to unsecured creditors on a winding 


HouTu East OourN., Ltd. (1915), 31 
W. L. II. 145 ; 8 W. W. R. 297.-- 

CAN. 

a. to pay liquida- 

tion expcTieea — Windina-up order re- 
fused.} — A oo. will not bo compulsorily 
woiiud up at the instance of unsecured 
credlt-ors where It is shomi that 
nothing con bo gained bv a winding up, 
e,g, whore there would not be any 
aesots to pay liQuidation oxponsefl. — 
Re Okkll & MoKHis Fruit Prb- 
BKRVINO Co. (1902), 9 B. O. R. 163.— 
CAN. 

b. Only assets altroad — In- 

tention to appoint receiver abroad---' 
(iHnding-up order made.] — ^A petition 
haring boon presented by a creditor 
for the judicial winding up of a co., 
which was admittedly liisolrent, Sc 
lor the appointment ot a liquidator, 


answers were lodged by the oo. & cer- 
tain secured oreaitcrs stating that all 
Its assets were In America, « that. It 
being the intention to have a receiver 
appointed there, the appointment of a 
liquidator In this country was im- 
neoessarj". The creditors, other than 
petitioner, were all either directors or 
concerned In the management of the 
CO. The ct. granted the prayer of the 

S otltion. — S myth & Co. v. Salem 
'LOUR Mills Co., Ltd. (1887), 14 
R. (Ct. of Sess.) 441 ; 24 So. L. R. 312. 
—SOOT. 

6540 i. — — Winding-up order made. 1 
— The creditor of a oo. having charged 
for payment of his debt. Sc the inducim 
leaving expired without payment 
having l^n made, he presented a 
petition for a windlng-up order. The 
application was opposed by the 


creditors w^ho held much the greater 
part of the debt due by the oo., on the 
grrounds that a liquidation would be 
injurious to the just Interests of the 
creditors & that the petitioner would 
get nothing by it .—Held : petitioner 
was entitled to the order craved, 
resps, having failed to show that there 
were no assets which could he made 
available In the liquidation for the 
payment of lus debt. — Gardner Sc 
Oo. e. Link (1894), 21 R. (Ot. of Sees.) 
967 ; 31 So. L. R. 804.— SOOT. 

o. Assets covered by debentures 
Winding-up order made— Mortgagees in 

r ssessum.y—Re. Alexander Dunbab 
Sons Co. (1910), 9 E. L. R. 217. — 
CAN. 

d. Probability of suSdeni assets to 
give tangible interest.] — Before giving 
effect to an application for wlndmg-up 
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Sect. 36. — Winding up hy court: Sub-sect. 3, D. (b) 

up. A judgment creditor presented a petition 
for the compulsory winding up of the co., which 
was opposed by the co, & neither supported nor 
opposed by other unsecured creditors : — Held : 
since the debenture-holders were in substance 
carrying on the business, using the co.’s name, the 
CO. ought, under the “ just & equitable clause of 
1662 Act, s. 79, to be wound up, even if the order 
would produce nothing for the unsecured 
creditors .” — He Melson (Alfred) &; Co., Ltd., 
[1900J 1 Ch. 841 ; 75 L. J. Ch. 509 ; 94 L. T. 041 ; 
54 W. R. 468 ; 22 T. L. B. 500 ; 50 Sol. Jo. 464 ; 
13 Mans. 190. 

Annotation : — Apld. lie Clandown Colliery Co., [1915] 

1 Ch. 369. 

5552 . — The business of a co. 
which to the board’s knowledge was hopelessly 
insolvent was being carried on in the co.’s name 
solely for the benefit of the chairman, who held 
all the £10,000 debentures & was also an unsecured 
creditor for £10,000 out of £13,597 unsecured debts. 
Petitioners, who were unaware of this insolvency, 
were induced by the co. to supply goods on credit 
but when they obtained leave to sign judgment for 
their debt the chairman appointed a receiver, so 
that their judgnient was fruitless. Petitioners 
accordingly applied for a winding-up order. They 
were suppoited by a few trade creditors in a similar 
position, but the petition was opposed by the 
chairman, & by a large majority of other unsecured 
creditors who gave no reasons for their opposition : 
— Held : in the special circumstances it was just 
& equitable that the co. should be wound up. — 
H£ Clandown Colliery Co., [1915] 1 Cli. 309 ; 
84 L, J. Ch. 420 ; 112 L. T. 1060; 59 Sol. Jo. 
350; [1916] H. B. R. 93. 

5553 . Former law — Petition dismissed.] — 

He St. Thomas’ Dock Co. (1876), 2 Ch. I). 116 ; 
Re Edobaston Brewery Co., Ltd. (1893), 68 
L. T, 341 ; Re London Health Electrical 
Institute, Ltd. (1897), 76 L. T, 98. 

Petition of fully paid shareholder — Necessity for 
allegation & proof of.]— Sub-sect. 3, B, (c), 
in., ante. 


(o) Other Cases. 

5554. More harm than good done if order made.] 

— The ct. has a discretion to refuse to order a co. 
to be wound up under Joint-Stock Companies 
Winding-up Acts, where there is reason to believe 
that more harm than good would be done by the 
order, & that such order would not be necessary 
or expedient . — Hs Union Bank of Calcutta, 
Ex p.nWATSON (1850), 3 De G. & Sm. 253 ; 19 
L. J. Ch. 388 ; 15 L. T. 0. S. 389 ; 14 Jur. 1010 ; 
64 E. R. 467. 

Annotations Folld. Re General Co. for Promotion of Land 

Credit (1869), 5 Ch. App. 367, n. Refd. i^e Syria Ottoman 

Ky. (1904), 20 T. L. R. 217. Mentd. Heuss v. Bob (1871), 

L. R. 5 H. L. 176. 

5555. Petition for collateral purpose — In favour 
of third party.] — Wliere a sufficient case for an 
order to wind up a joint-stock co. appears upon 
the face of the petition, the ct. is not at liberty 
to reject the petition merely because some collateral 
purpose may be served by it in favour of another 
person . — He Direct London, Portsmouth &: 
Chichester & Direct Portsmouth & (Chatham 
Ry. Co., Ex p. Goldsmith (1850), 19 L. J. Ch. 
235 ; 14 L. T. O. S. 370 ; 14 Jur. 734. 

5556. Petition presented mala fide — Allegation 
of loss of capital not proved.] — A shareholder in a 
joint-stock co. presented a petition, against the 
approval of the majority of the shareholders, for 
the winding up of the co. alleging the loss of three- 
fourths of its capital, under 1856 Act, s. 67, but 
the ct. being satisfied of the bad faith of petitioner, 
& not being satisfied of the loss of capital as alleged, 
dismissed the petition. Under sect. 72 of the 
above Act, the order to he made upon a petition 
to wind up is entirely in the discretion of tlie ct. — 
Re Metropolitan Saloon Omnibus Co., Ltd., 
Ex p. Hawkins (1859), 28 J.. ,1. Ch. 830; 33 
L. T. O. S. 279 ; 5 .Tur. N. S. 922 ; 7 W. K. 63(), 
L. JJ. 

5557. Petition presented with undue haste.] — 

Re Madras Coffee Co., Ltd., No. 7220, post, 

5558. Vexatious petition — Company solvent.] — 
A creditor having o})tained judgment hy default 
against a co. presented a petition without taking 
any steps to enforce the judgment. The co.’s 


order & takiner the matter out of the 
hands of the directors & of the co., u 
Judge is right in requiring a shareholder 
to bring himself within the principle 
of the cases liy showing, inter alia, 
that the co. is In such a state of solvency 
that there is a reasonable probability 
of sufficient assets being left for the 
shareholders to give him a tangible 
interest in having the co. wound up. — 
Re. Companies Winding-Up Act, Re 
Tangier Amalgamated Mining Co., 
Lto. (1906), 39 N. S. R. 373.— CAN. 

e. Assets covered hy mortgage — 
Winding-up order made — Creditors con- 
sulted. A CO. had been formed for 
land-speculative iiurposes, & the land 
acquired was mortgaged to the 
principal creditor. Default having 
been made under the mtgc., a petition 
was filed for the compulsory winding up 
of the CO., the mortgaged land being 
the only asset. The mtgee. was 
taking steps to realise Ills sccjurlty, 
& It was not probable that the realisa- 
tion would result in a sum sufficient to 
discharge the mortgage debt. By 
order of the ct. a meeting of the 
creditors was held to consider tlio 
matter, when a majority in value of the 
creditors were In favour of the winding 
up being pmceeded with, while a 
majority were opposed to it : — Held : 
the case was a proper one for com- 
pulsory liquidation. — Re Belmont 
Land Co. (No. 2) (1913), .32 N. Z. L. R. 
1017.— N.Z. 


PART III. SECT. 36, SUB-SECT. 3.— 

D, (c). 

f. Petition presented mala fide — 

Pressure on company to repay sulmrip- 
Hon to shareholder. | — -An application 
by a shareholder for the winding up 
of a CO. will bo dismissed wIkto it is 
shown tliat its object is to bring 
pressure upon the co. to repay to sueli 
shartiholder money subscribed for 
shares.— JSe “A” Co., (19171 2 

W. W. R. 555 ; 34 D. L. R. 396.— CAN. 

g. After voluntary assignment for 
benefit of creditors — Grounds for taking 
proceedings out of hands of assignee ,^ — ■ 
The then existing creditors of an 
incorporated co. in financial difficulties 
granted it an extension of thne, but 
the CO. subsequently execut^ed an 
assignment in favour of N., who took 
active steps to realise the remaining 
assets of the co., so tiiat at the time this 
application was made, there only 
remained to collect the balance of the 
purchase price of those assets & some 
book debts & distribute the proceeds. 
A petition to \vlrid up the co. was 
supported by 26 eroditors, with claims 
aggregating $15,000 (being opposed by 
42 creditors, wdth claims aggregating 
$25,000) upon the grounds tliat certain 
directors had wrongfully withdrawn 
large sums of money from tho co., & 
deposited the some in tho bank of H., 
whereby a claim arose against tiie 
directors & the bank, & tliat certain 
persons should bo mode liable as cou- 


tributers : — Held : in the circnim- 
stances & as the petitioners luni known 
all along of tlie matters uliegod in tho 
petition & liad the right to proceed in 
r(‘Hpoct thereof in tho name of the 
asHignee at their own expciise, he 
having oiTcred to facilitab^ j)eti(.ionerH 
in proceedings te be takeii, thin't; was 
no just cause shown for taking the 
proceedings out of tho hands of tlie 
assignee. — Re Olymi’ia (k). (1915), 32 
W. L. R. 539, 628 ; 9 W. W. R. 263, 
405, 875.— CAN. 

h. Voluntary luiuidation pending — 
Insufficient grounds alleged. ] — At 
meetings of a solvent co. it was re- 
solved that it should be WT)Uud up 
voluntarily. A liquidator was ap- 
pointed, & he was dii'ccted to make aii 
immediate call of £2 a share, & to take 
all steps necessary for winding up the 
CO. He brought actions for the call, 
to which defences were taken, upon the 
ground that his appointment was 
Illegal & he discontinued the action. 
A petition w’as presented by a paid-up 
shareholder, allcgJug that, after pay- 
ment of tho debts, £2,485 woiud 
remain, out of wiiich lie would be 
entitled in case tho liquidation were 
properly carried out, to bo repaid £90, 
& praying for a compulsory winding 
up ; or, in the alternative, that the 
liquidator might be removed, & a new 
liquidator appointed. Tho petition 
did not state facts bringing the case 
within any of the first four sub -sects. 
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solr. had inadvertently omitted to deliver a plea. 
At the time the petition was presented the co. 
had funds to pay all the debts : — Held : the 
petition was a vexatious one & must be dismissed 
with costs. — He Stock & Share Auction & 
Advance Co. (1886), 2 T. L. R. 2. 

H, Procedure on PcHtion. 

(a) Form of Petition. 

See 1U09 (Winding up) Rules, r. 25. 

5559. How entitled — Petition presented before 
but not heard until after 1862 Act in force.] — A 

petition was presented for the winding up of a 
co. after which a resolution of the co. was passed 
for the voluntary winding of it up. The above 
Act then came into operation, after which the co. 
was registered under it. Upon the petition, 
which was entitled as in He .Joint-Stock Companies 
Acts, 1848 1840 (cc. 4.6 & 108), Joint-Stock 

Companies Act, 18,67 (c. 14), coming on to be 
heard, it was objected that it ought to have been 
entitled in the 1 802 Act : — Held : it was sufliciently 
entitled without the addition of that Act. — H^ 
Public Life Assurance Society (1802), 7 L. T. 
302. 

Incorrect name of company — Amendment.] 

Sec Nos. 5583-5587, 5599, post. 

5560. Omission of material circumstances — 
Within petitioner’s knowledge — Winding-up order 
discharged.] — The ct. made an order, directing the 
winding up of a joint-stock co. under Joint-Stock 
Companies Act, 1848 (c. 45), upon a petition 
sufficient in point of form, but omitting material 
chcumatances within petitioner’s knowledge, which 
ought to have been brought to the notice of the 
ct. This objection was taken at the first meeting 
before the master. Upon a i)etition presonU;d 
X)romptly afterwards, the ct. discharged the order 
for winding up. with costs against petitioner who 
liad obtained tlie winding-up order. I^he ct. refused 
to sustain tlie former order at the request of an 
independent contributory ; but discharged it 
without prejiidice to any application that might 
be made to wind up the co. 

Qu. : whether, where an order for winding up 
is discharged on account of the omission of material 
circumstance 5s in tlie petition, contributories can 
recover their costs of attending before the master 
against petitioner for winding up. — He Ipswich, 
Norwich Yarmouth Ry. Co., Ex j)- Barnett 


(1849), 1 De G. & Sm. 744 ; 13 L. T. O. S. 362 ; 
13 Jur. 1043 ; 63 E. R. 1277. 

Annotation : — Mdntd. lie Metropolitan Carriagro Co,, Clarke’s 

Case (1854), 1 K. & J. 22. 

5561. Omission to allege sufficient case for 
winding up — Petition dismissed — Even though case 
proved in evidence.] — ^A winding-up order will bo 
refused if a sufficient case for winding up is not 
stated on the petition, though such a case bo proved 
in evidence. — Re Wear Engine Works Co. 
(1875), 10 Ch. App. 188 ; 44 L. J. Ch. 256 ; 32 
L. T. 314 ; 23 W. R. 735, L. J J. 

Amwtation: — Reid. lie British Alliance Assce. Corpn. (1878), 

9 Ch. I). 635. 

5562. .] — A petition for winding up 

a co. was presented by throe shareholders. It did 
not allege insolvency, but stated circumstances 
showing that its condition was not hopeful, & 
that it had abandoned all but a very small part 
of its objects, Sd alleged that it was just & equitable 
Uiat the co. should be wound up. The judge 
being satisfied on the evidence that the co. was 
substantially insolvent, ordered meetings of the 
shareholders to be held, tliat it might bo ascertained 
whether they did not wish it wound up : — Held : 
as the petition did not allege any of the cases 
mentioned in 1862 Act, s. 79 (1-4), & did not 
contain allegations sufficient to make a case for 
interference under sub -sect. 5, a winding-up order 
was not authorised, & consequently no order ought 
to be made except to dismiss the petition. — Re 
Langiiam Skating Rink Co. (1877), 5 Ch. D. 669 ; 
40 L. J. Ch. 345 ; 36 L. T. 605, C. A. 

Aniwlaiions : — -Refd. Re Horsham Industrial & Provident 

Hoc, (1894), 70 L. T. 801 ; Re Brlnsmead, [18971 1 Ch. 

406. Mentd. Re Diamond Fuel Co. (1879), 13 Ch. D. 400; 

Re Gorman Date Coffee Co. (1882), 20 Ch. D. 169 ; Re 

Varieties (1893), 62 L. J. Ch. 526. 

5563. .]—Re New G\s Co., No. 5362, 

anU\ 

5564. Omission to state period for which peti- 
tioner has held shares.] — (1) It is no objection to 
a shareholder’s petition for winding up that the 
petition does not on the face of it state that 
petitioner has held his shares for the period 
required by 1867 Act, s. 40. 

(2) The advertisement of a winding-up petition 
is absolutely void if any error occurs in the name 
of the CO. 

Where all classes interested are represented at 
the hearing of a petition, the ct. has a discretion 
to hear it, notwithstanding the seven clear days 


of aeot. 79 of 1862 Act. Tlio ot. 
refused to make any order on the 
petition . — lie Cork SiiieeiNC & Mjcii- 
CANTiLK Co. (1879), 7 L. Ji. Ir. 148. — 

IR. 

k. Reconstruction pending — Right to 
challenge conveyance of property in 
favour of creditors .] — A minority of the 
creditors of a co. which was unable to 
pay its debts presented a petition for 
a winding up by the ct. The petition 
was opposed by the co. & by a majority 
of the creditors, who desired a volun- 
tary liquidation under the supervision 
of the ct., on the ground that t,lio 
granting of the petition would prejudice 
a oontornplatod reconstruction of the 
CO. Petitioners objected to delay, as 
the CO. had within sixty days of the 
pi'esenting of the petition granted a 
conveyance of part of its heritable 
property in favoiu* of certain creditors, 
the right to challenge wliich petitioners 
wished to proservo. It was not 
disputed that a resolution for the 
voluntary winding up of the co., could 
not be obtained within sixty days of 
the date of the conveyance. The ct. 
granted tho petition holding that it 
was for tho interest of tho creditors 
to grant a compulsory order in respect 
that reoonstruotiou would not he 


liindercd by such an order ; & it was 
q uestionable if tlie right to challenge 
tlio conveyance would be preserved 
if tho CO. were to be wound iiii volun- 
tarily under a ixjsolution to be passed 
by it. — B klt/s Trus'iisks v. Holmks’ 
Oil Co. (1900), 3 F. (Ct. of Soss.) 23 ; 
38 Sc. L. K. 11 ; 8 8. L. T. 360.— SCOT. 


PART III. SECT. 36, SUB-SECT. 3.— 

E. (a). 

1. Ojnismn7i of material circuin- 
staiices — Interest of petitio-ncr. ]—lt is 
essential that a petition for tho 
winding up by the ot. of a limited co. 
sliould show the interest of petitioner. 
— Re Palais Cinema, Ltd., [1918] 
V. L. R. 113. — AUS, 

5662 i. Oniission to allege sufficient 
case for winding up — l*etitiondis7fiisscd. ] 
;; — To the making of a winding-up order 
it 18 essential that the petition upon its 
face make a sufficient case for the 
Munding up. — Re Companies’ Winding- 
Up Acts & Kootenay Brewing, 
Malting & Distiij[.ing Co. (1898), 
6 B. C, 11. 112. — CAN. 

5662 ii. .] — On petition for 

a winding-up order, no order will be 
made where petitioner does not set 


out, as well as prove, facts sufficient 
to justify tho making of the order. — 
lie SUTIIEHL.VND MANURE CO., LTD. 
(1893), il N. Z. L. 11. 460.— N.Z. 

m. Petition need not be signed.] — 
A petition for winding up a co. under 
Cos. ytatute 1864 (No. 190), may be 

f ood without being signed. — Re 
’KDERAL Lv\.ND CO., LTD. (1889), 15 
V. L. 11. 136.— AUS. 

n. Authority of solicitor for 

peMHoner to preseni pehtion.] — A peti- 
tion for a wdndiug-up order alleged 
various groimds in support of tho 
api)Iication for winding up. It was 
contended that the petition should be 
dismissed on tho groimds that tho 
authoritv of tlie solr. for petitioner to 
present the petition must bo by power 
of attorney, & was not proved, & 
that the petition was not signed by 
petitioner & was in fact the petition 
of the solr. in question : — Held : the 
question of authority could not be 
raised at the hearing ; the statement 
“ by the solr.” merely served to 
indicate the fact that the party insti- 
tuting proceedings was acting by a solr. 
& this ground of objection was over- 
ruled ; & the petition need not be 
signed. — Re New Zealand Gum 
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Sect. 36. — Winding up by court : Siib-sect. 8, B, (a) 
<S: (6) i., ii, & Hi, dh (c) t.] 

required by rule 2 of Feb. 11, 1862, have not 
elapsed since the appearance of the advertisement 
in the “ Gazette .*' — Re City & County Bank 
(1875), 10 Ch. App. 470 ; 44 L. J. Ch. 716 ; 33 
L. T. 344 ; 23 W. H. 936, L. JJ. 

An/notaiioiM : — As to {1) Folld. Re Glondower S.S. Co. (1899), 

43 Sol. Jo. 657. As to (2) Refd. Re Profossional & Trade 

Papers (1900), 44 Sol. Jo. 740, 

5566. Company not appearing — Duty of 

court to be satisfied — Rectification of omission 
by affidavit.] — Re Glendower S.S. Co., Ijtd. 
(1899), 43 Sol. Jo. 657. 

5566. Allegation of fraud — Necessity for stating 
facts constituting fraud.] — Re Rica Gold Washing 
Co., No. 6497, ante. 

Allegation of assets — Petition of fully-paid share- 
holder.] — See Nos. 6498, 5499, ante, 

5557 . Creditor’s petition.] — A creditor’s 

petition for the winding up of a co. must contain 
an allegation that the co. has assets available 
for distribution in the winding up. — Winding-up 
Petitions (1902), 18 T. L. R. 603. 

5568. Blanks in petition — Whether petition 
dismissed or adjourned for amendment.] — Re 
Standard Contract & Debenture Corpn. 
(1892), 8 T. L. R. 485, C. A. 

(6) Advertisement of Petition, 
i. In General, 

See 1009 (Winding up) Rules, r. 27. 

5569. Necessity for — Petition for rehearing 
former petition — To rectify slip.] — Re Shields 
Marine Insurance Co., [1867] W. N. 296. 

5570 . Whether court will dispense with 

advertisement.] — (1) Where a petition has been | 
presented to wind up a co., & has got into the paper ' 
without ever having been advertised, contributories 
have no right to appear either at the hearing or 
on an application by the petitioner for leave to 
withdraw the petition, &; petitioner will not be 
ordei’ed to pay the costs occasioned by their so 
doing. Tliis rule does not apply to the co. 

(2) It is not the practice of the ct. to dispense 
with advertisement. — Re United Stock Ex- 
change, Ltd., Ex p, Philp & Kidd (1884), 28 
Ch. D. 183 ; 54 L. J. Ch. 310 ; 52 L. T. 509 ; 33 
W. R. 389 ; 1 T. L. R. 109. 

Annotation : — As to (1) Kefd. lie Crilorion Gold Milling Co. 

(1889), 41 Ch. D. 146. 

5571. Compliance with formalities — Necessity 
for.] — The advertisements of a winding-up petition 
must be strictly in accordance with the General 
Orders of Mar. 21, 1868, r. 1. — Re Marezzo 


Marble Co., Ltd. (1874), 43 L. J. Ch. 644 ; 29 
L. T. 720 ; 22 W. R. 248. 

Annotation : — ^Befd. Re National Wholo-Moal Bread Sc 

Biscuit Co. (1891), 60 L. J. Oh. 350. 

5572 . Certificate by registrar of proper 

advertisement necessary before hearing.] — Re 

Kershaw & Pole, Ltd. (1891), 36 Sol. Jo. 124. 

5573. .] — Practice Note, [1920] 

W. N. 357. 

Effect of non-compliance.] — See Sub-sect. 3, 
E. (6) ii., 

5574. ETfTect of — Whether notice of petition — 
Right of company 6c shareholders to appear on 
petition — Even though not served.] — The advertise- 
ment of a winding-up petition under the Orders 
of 1862, is of itself sufficient notice of such petition 
to justify the co. & shareholders who are interested 
in such CO. in appearing on the petition, &, if they 
are successful in opposing it, they are entitled to 
their costs although they may not have been 
served with the petition. — Re Marlborough Club 
Co. (1865), L. R. 1 Eq. 216; 35 L. J. Oh. 146; 
13 L. T. 097 ; 12 Jur. N. S. 44 ; 14 W. R. 171. 
Annotations Distd. lie Tiaies Life Assoo. Guarantee Co. 

(1869), L. II. 9 Eq. 382. FoUd. Re Patent Cocoa Fibre 

Co. (1876), 1 Ch. D. 017. Refd. Re Criterion Gold Mining 

Co. (1889), 41 Ch. D. 146. 

6675. .] — Re European Arbitration, 

National Bank’s Case (1873), Eui*oi)ean Arbitra- 
tion, L. T. 92. 

Annotation : — Coned. Re Oriental Bank Corpn., Ex p, 

Guilleinin (1884), 28 Ch. D. 634. 

5576. When restrained — Petition not presented 
bond fide.] — Where a winding-up petition had been 
presented by a person who was not a contributory, 
& as the evidence tended to show not bond fide, 
the ct., on an ex parte application by the co., 
under its inherent jurisdiction to prevent abuse of 
its process, restrained advertisement of the petition 
on terms . — Ex p. Advance Boiler Co. (1894), 
1 Mans. 151 ; 8 R. 235. 

5577. Uncontradicted affidavit of company’s 

solvency — & that debt disputed.] — Re Wizard C 0.4 
Ltd. (1897), 41 Sol. Jo. 817. 


ii. Effect of Non-Compliance with Formalities. , 

5578. General rule.] — 1’ractice Note, [1920] 
W. N. 367. 

5579. Advertisement out of time.] — The ct. has 

power under r. 53 of the Ordei*s to regulat-e pro- 
ceedings under 1862 Act, to dispense witli the 
advertisement of a winding-up petition required 
by r. 2. A petition was heard where the advertise- 
ment in the London Gazette had not been insci’ted 
seven clear days before the day for which the 


Machines Co., Ltd., [1922] N. Z, L, R. 
93. — N.Z. 

o. Endorsement of address for 
service — Effect of failure.h-'As to on- 
dorsemont of address, service of notice 
of motion signed by petitioner’s solr. 
with the petition on the co. considered 
as a whole, supplied the co. with all 
necessary i^ormation, & the fact that 
the CO. had appeared seemed good 

ound to treat the failure to endorse 
o name & address of the party 
serving on the petition or copy thereof 
a mere irregularity. — Re Nelson Ford 
Lumber Co. (1908), 8 W, L. R, 546. — 
CAN. 

p. Joint petition — Withdrawal of 
(me petitioner — Verification .] — -When a 
depositor in a 00 . applies for the 
winding up of the co. & other creditors 
& contributories are allowed by the ct. 
to join with him In prosecuting the 
case, the petition of the depositor 
should be considered as a joint petition 
of all the persons allowed to join : 
Sc his withdmwal f^m the case does 


not operate as a withdrawal of the 
whole case. If the original petition 
be duly signed & verihed, the co- 
petitiouers are not debarred from pro- 
ceeding with the case for omission to 
verify their petitions. — Dacca Loan 
Office Co. v. Ananda Chandra Roy 
(1904), I. L. R. 31 Calc. 106.-— IND. 

PART III. SECT. 36, SUB-SECT. 8.— 
E. (b) i. 

? . Necessity for — Contents of ad- 
isement — fVaiver of irreoulanty ,] — 
An advertisement of a petition for the 
compulsory wludlug up of a co. need 
not state the place or the hoxir at which 
the ct. is to sit. But if the omission 
of such particulars from the advertise- 
ment wore an irregularity, then the ct. 
would have power to waive the 
Irregularity, & ought to exercise such 
power, when It does not appear that 
the parties interested are affected by 
the omission. — Re Gilbert Machinery 
Co. (No. 1) (1906), 26 N, Z. L. R. 47.— 
N.Z. 



5571 i. Complianc-c with formalities 
— Necessity fin -.] — It is u substantial 
objection to a winding-up order 
appointing a liquidator to the estate of 
an insolvent oo. that such order has 
been made without notice to the 
creditors, contributorloH, shareholders 
or members of the eo. as required by 
47 Viet, 0 . 39, s. 24 ; — Held : an order 
so made should be sot aside & the 
petition therefor should bo referrtjd 
back to the judge to bo dealt with 
anew. — Shoolbbed v. Union Fire 
Insurance Co. (1887), 14 B. C, R. 
624.— CAN. 


PART ni. SECT. 36, SUB-SECT, 3.— 
£. (b) a. 

r. Mistake^ As to date — Delay in 
piihlioation of Oas^ette.] — Where, owing 
to the Gazette being publlslied a day 
later than usual, a winding-up petition 
was not advertised seven clear days 
before the day of hearing, the ot. will 
overrule an objection taken on that 
ground. — Re buroERLANO Manure 
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petition was answered. — Re Land & Sea Tele- 
GRAPH Co. (1870), 18 W. B. 1160. 

55g0, .] — ]Ete City & County Bank, No. 

5504, arde, 

6581. Mistake — In name of company.] — Re City 
& County Bank, No. 6664, ante, 

S582. Error corrected on following 

day.] — Winding-up order made, notwithstanding 

a mistake in the name of the co. on the first day 

the advertisements of the petition appeared, the 
correct name having been advertised on the 
following day. — Re Consolidated Mineka Lead 
Mining Co., Ltd. (1876), 25 W. R. 30. 

55 g 3 . Order made — But not drawn 

up.] — A w^nding-up order had been pronounced 
on a petition intituled, “ In the matter of A. & N. 
Hotel Company, Limited.” Subsequently, before 
the order was drawn up, i^etitioners discovered 
that the word ” company ” did not form part of 
the registered title oi the co., though the co. had 
themselves, while carrying on business, usually 
adopt/ed the word. Thereupon, on an ex parte 
application by petitioners, the ct. made an order 
giving leave to amend & re-advertise the petition, 
& directing tlie winding-up order to be drawn up 
seven days after the advertisement. A motion 
bjr the co. to discharge the ex parte order was 
dismissed with costs. — Re Army & Navy Hotel 
(1886), 31 Ch. D. 644; 55 L. J. Ch. 511; 34 
W. R. 389 ; 2 T. L. R. 349. 

Annotation : — ^FoUd. He London & Provincial Puro Ice 

Manufacturing Co. (1904), 48 Sol. Jo. 689. 

6584. -.] — Re Professional & 

Trade Papers, Ltd. (1900), 44 8ol. Jo. 740. 

5535 . .] — Hq Newcastle Machinists 

Co., [1888] W. N. 246. 

6636 . Omission of word “ limited.’’] — 

Re London & Provincial Pure Ice Manufactur- 
ing Co., Lt’D. (1904), 48 Sol. Jo. 589. 

6587. — Trifling mistake — No one mis- 

led.] — Although it is an old-standing rule that an 
error in the name of a co. in the winding-up 
advertisement rend<‘rs the advertisement absolutely 
void, although it is desirable that in almost 
every case this old-standing rule should be adhered 
to, there are cases where the mistake is of such 
a very trifling character, that no one could possibly 
be misled by it, & in such a case the ct. can exercise 
the discretion of waiving the formal defect under 
1009 (Winding up) Rules, r. 217. — Re LTndustrie 
Verri^re, Ltl'd. (1914), 68 Sol. Jo. 611. 

5588. As to date — Of presentation of peti- 

tion — Petition presented after first advertisement.] 
— -Where it appeared that the advertisements 
required by the Orders of Nov. 11, 1862, r. 2, were 
duly published on tlie morning & evening of 
June 29, 1866, but the petition referred to by them 
was actually presented to the ct. between the 
times of the two publications, it was nevertheless ; 
— Held : the petition was properly presented, & a 
winding-up order was made upon it accordingly. — 
Re Cork & Youcjhal Ry. Co. (1866), 14 L. T. 750. 


5589. 

[1891] W. N. 170. 


5590. 


-.] — Re Bull, Bevan & Co. 

Of hearing.] — An advertisement 
under the Joint Stock Companies Act, 1849 
(c. 108), stated, that the petition would be heard 
on ” Saturday Dec. 20.” The 20tli being on a 
Thursday, the ct. would not hear the petition, 
but required fresh notices to be given. — Re Joint 
Stock Companies Winding up Act (1849), 13 
Beav. 434 ; 61 K. R. 167. 

6591. Footnote — Omission of.] — Re Monte de 
P ito^j of England, Li'd. (1892), 37 Sol. Jo. 48. 

5692, .] — Re IiiLLB India Rubber 

Co., [1897] W. N. 6. 

5593 , Error in — As to last date for service 

of notice of Intention to appear — No one misled.] 

— Re Broads Patent Night Light Co., [18021 
W. N. 6. 


Annotation : — ^Apld. Re Moss (1900), 50 Sol. Jo. 675. 

5594, j — jie Moss (Saul) 

& Sons, Ltd. (1906), 60 Sol. Jo. 575. 

5595 . Petition asking alternatively for com- 
pulsory or supervision order — Advertised only as 
petition tor compulsory order.] — Re New Morgan 
Gold Mining Co., Ltd. (1893), 37 Sol. Jo. 441. 


iii. Readveriisemeni. 

5596. Whether ordered — After amendment — Of 
incorrect name of company in petition.] — Re Army 
A Navy Hotel., No. 5583, ante, 

6597. .] — Re Newcastle 

Machinists Co., [1888] W. N. 246. 

5698. Professional & 

Trade Papers, Ltd. (1900), 44 Sol. Jo. 740. 

5599. ,] — lie Birch (Samuel) 

Co., Ltd., [1907] W. N. 31. 

5600. Asking for compulsory order 

instead of supervision order.] — Where a petition 
I)raying that the voluntary winding up of a co. 
might be continued under the supervision of the 
ct. was subsequently amended by praying in the 
alternative for a compulsory win ding-up order : — 
Held: the petition must be readvertised. — Re 
Naitonal Whole Mf4Al Bread & Biscuit Co., 
[1891] 2 Ch. 1.51 ; 60 L. J. Ch. 350 ; 64 L. T. 
285 ; 39 W. R. 380 ; 7 T. L. R. 359. 

Asking for supervision order instead of 

compulsory order.] — Sec Nos. 7253, 7305, 

Addition of alternative prayer asking 

for supervision order.] — See No. 7304, post. 

5601. After first advertisement restrained — 

Expiration of injunction.] — Re Wizlard Co., Ltd. 
(1897), 41 Sol. Jo. 817. 

After supervision order made by court 

Instead of compulsory order.] — Sec Sect. 38, sub- 
sect. 4, B., post. 


(c) Service of Reiiiion, 
i. Ill General. 

Sec 1909 (Winding up) Rules, r. 28. 

5602. Whether rule directory or imperative.] — 

A petition for winding up a co. liad not been 


Co^ Ltp. (1893), 11 N. Z. L. U. 460.— 

N.iS. 

g. Advertisement for legal 

JioHday — Second petitioner with notice 
of first petition — I^iorily,] — Where the 
hearing of a petition for the com- 
pulsory winding up of a co. had, by 
inadvertence, been advertised for a 
legal holiday, & by direction of the ct. 
new advertisements were Issued, the 
ot. refused to make an order upon the 
petition of an Inoumhranoer who with 
notice of the filing' of the first petition 
Issued advertisements for the nearing 
of a second x>etttlon, which owing to 
the above-mentioned mistake, obtained 


i Ib date to those advertising 

the first petition. — Re Dublin Grains 
C o., Ltd., Ex p. Browne, Ex p. 
Rq^BOROUOH (1886). 17 L. R. Ir. 51ti. 


t. — I — Single insertion instead 
of Proceedings not vitiated, h— 

Ik® ct. having ordered that a co. 
should be wound up In terms of Law 
1866, for the benefit of the 
creditors thereof, directed that notice, of 
t-ke usual application under sect. 14 
of tkat law should bo given by publica- 
tion twice in the GoEette & twice in 
oertain other newspapers. On the 
return date of the order it appeaj^ 


that by an oversight on the part of 
the govt, printer the notice had only 
been Inserted once In the Gazette, 
the other publications wore in order : — 
Held : the provisions of sect. 14 wore 
directory merely & not imperative : 
the non-publication would not vitiate 
the proooodiiigH & the ct. could deal 
with the application. — Re Agricul- 
tural Co -OPERATIVE Union, Ltd. 
(1922), 43 N. L. R. 365.-H5. AF. 

PART III. SECT. 86, SUB-SECT. 8.— 
E. (o) i. 

a. By Winding- 

Act, R, S. C., o. 129, s. 8, 
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Sect, 36. — Winding up by court: Svh-sevt 3, E, (c) 
%t f "W, f %xx* <Sc iv, 

served at the registered office of the co., but 
service had been accepted by a solr. on its behalf, 
& he had been instiiicted to take proceedings 
with reference to it at a meeting attended by all 
the dii'ectors ; — Held: (1) as the solr. had been 
duly authorised to act for the co., his acceptance 
of service rendered it unnecessary to serve the 
petition at the registered office ; (2) General 

Orders of Nov. 1802, r. 3, wliich provided for 
service of a j)etition at the registered office of the 
CO., was not imperative, but was merely dii’ectory. 
— Ee Begent United Sehvice Stohes (1878), 
8 Ch. D. 75 ; 38 L. T. 81 ; 26 W. R. 425, C. A. 

5603. Acceptance by duly authorised officer on 
behalf of company — Whether sufficient.] — lie 
Regent United Service Stores, No. 5602, ante, 

5604. Service out of jurisdiction.] — R. S. C., Ord. 
11, constitutes a comiiletc code of the practice of 
the High Ct. of Justice as to service out of the 
jurisdiction, &■ as it applies in tc'rms only to a 
writ of summons, service out of tlie jurisdiction 
of an originating summons cannot be allowed by 
the ct. 

Qu, : whethtT service out of the jurisdiction of 
winding-up petitions can now be allowed. — lie 
BuSFIEED, WlIAI^EY V. BUSFIELD (1886), 32 

Ch. D. 123 ; 55 L. .1. Ch. 467 ; 54 L. T. 220 ; 34 
W. R. 372 ; 2 T. L. R. 373, 0. A. 

Annotations : — Refd. Re Aiiglo-African S.8. Co, (1880), 
32 CJh, I). 348. Mentd. Duboiit v. Mac|ilier.son (1889), 
23 Q. B. 1). 340 ; Huino v. Soiuerton (1890), 25 Q. B. D. 
239 ; Re Coiupaffiiio G6D6rale d’Eaux Min^rales et do 
BairiR do Mer, [1891] 3 Ch. 451 ; Re Killer’s Trado-Mk., 
[18921 2 Ch. 462 ; Re Cliff, Edwards v. Brown, [1895] 

2 Ch. 21 ; Fox v. 8tar Newspaper Co., [1898] 1 Q. B, 
636; Ilasch v. Wulfort (1903), 73 L. J. K. B. 20; Rc 
K., [1906] 1 Ch, 730 ; The CYaighall, [1910] P. 207. 

See, now, R. S. C., Ord, 11, r. 8 a. 

5605. Defunct company — Struck off register — 
Whether statutory provisions as to service applicable 
— Necessity for obtaining special directions.] — 

Where the Registrar of Joint Stock Companies 
has struck the name of a defunct co. off the 
register under Companies Act, 1880 (c. 19), s. 7, 
the proper remedy of a creditor is to petition for 
a winding-up order. In such a case neitlier the 
provisions as to service of the petition contained 
in 1890 (Winding up) Rules, nor the provisions as 
to service contained in the above Act, apply, but 
special directions as to service must be obtained. — 
lie Anglo-American Exploration & Develop- 
ment Co., [1898] 1 Oh. 100 ; 67 L. J. Ch. 45 ; 4 
Mans. 389. 

Annotaiion : — 'Reid. Re, Grosvonor House Property Acquisi- 
tion & Investment Bldg. Soc. (1902), 71 L. J, Ch. 748. 

5606. Effect of Improper service — Petition 

ordered to stand over for proper service.] — lie 

Manchester Southampton Ry. Co. (1850), 
16 L. T. O. S. 257. 

ii. Company having no Registered OJficc or 
Place of Business. 

5607. On chairman — & two officers of company.] 

— Ex p. Axholme, Gainsborough, Goole 
York & North Midland Ry. Co. (1849), 13 
L. T. O. S. 399. 

5608. & general manager.] — The ct., on 


an ex parte application, directed the winding-up 
petition to be served on the chairman Sc gener^ 
manager only of a co. proposed to be wound up, 
&> which had no known place of business. — Re 
National Credit & Exchange Co., Ltd. (1862), 
7 L. T. 817 ; 11 W. R. 161. 

5609. On subscribers to memorandum — Sc few 
principal shareholders.] — (1) Where a co. had 
ceased to carry on business, & had no registered 
office at the time a petition for winding up was 
presented, the ct. ordered service of the petition 
on the subscribers to the memorandum of assocn., 
who had acted as the directors of the co., & also 
upon a few of the principal shareholders. 

(2) A CO. was in course of voluntary winding up. 
The liquidator disputing a certain claim, claimant 
brought an action for the amount against the 
liquidator, who then informed claimant that, if 
he proceeded with tlie action, application to the 
Ct. of Ch. would be made to restrain him from so 
doing. Claimant then present/cd a winding-up 
petition : — Held : as the question between the 
parties was whether or not a certain debt had been 
incurred, the petition was improperly presented, 
but it was retained to abide the result of the action ; 
if petitioner failed to establish his claim, the 
petition to be dismissed witii costs ; if petitioner 
established Ids claim, the petition also to be dis- 
missed, but without costs, in consequence of the 
tlircat of the liquidator. — lie Inventors’ Assocn., 
Ltd. (1865), 2 Drew. & Sm. 553 ; 12 L. T. 840 ; 
11 Jur. N. a 872 ; 13 W. R. 1015, 1033 ; 62 
E. R. 730 ; sub num. Re Inventors’ Assocn., 
Ltd., Ex j), Chifferiel, 6 New Rep. 349. 

5610. No Ust of shareholders available.] — 

A petition presented for winding up a co. having 
neither a registered office not a list of shareholdei's 
must be served upon the subscribers of the 
memorandum of assocn. — Re Great Owmsymtoy 
Silver Lead Co. (1868), 17 L. T. 463 ; 16 W. R. 
270. 

5611. On secretary — & two principal share- 
holders — Letters informing them of petition to be 
sent to other shareholders.] — Where a petition was 
presented by two creditors & two shareholders 
for the winding up of a co. wliich had no registered 
office or place of business, & wldch had only eight 
shareholders altogether, on an ex parte application 
for directions how to serve tlie petition : — Held : 
the petition should be served on the secretary & 
two principal shareholdei*s, & letters should be 
sent to the other shareholders, not being also 
petitioners, informing them of the petition. — 
Re Keswick Old Brewery Co., Ltd. (1886), 55 
L. T. 486 

6612. At office of solicitors.] — Wlicre a petition 
is presented for winding up a co,, & it has nc 
office or known officer, the ct., under the orders 
of 1862 Act, r. 3, will allow service of the petition 
at the Office of the solrs. — lie South Essex 
Estuary & Reclamation Co., Ltd. (1868), 18 
L. T. 178. 

hi. Office of Company Deserted or Removed, 

5613. Office shut up & vacated — Copy of petition 
to be put into letter-box — Copies of petition to be 
served on solicitor Sc director.] — Where tho 


* a creditor may, after four days' 
notice of the application to the co., 
apply hy petition for a winding-up 
order " : — Held : the petition waH 
properly lodged when notice of tho 
application was served on Nov. 4 for 
Nov. 8. — Rc Arnold Chemical Co. 
(1901), 2 O. L. R. #671; 21 C. L. T. 
694.-~CAN. 


b. .3 — Under Winding-up 

Act, c. 129, 8. 8, which directs that 
a creditor may, after four days' notice 
of tho application to the co., apply hy 
petition for a winding-up order, a 
notice given on tho Ist of the month 
for a hearing on tho 5th is sufficient. — 
Re MABrriMK Wraiu»eb Co., Re Do- 
minion Cotton Mills Co. (1902), 36 


N. B. R. 682.— CAN. 

c. Dispensed iirith — Consent by 
directors .] — -The service of a winding-up 
petition may be dispensed with where 
the dlrootors unanimously agreed that 
counsel should appear & consent to 
the order . — Re Consumers’ Coal Co,, 
Ltd., [1917] 2 W. W. R. 143.— CAN. 
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registered office of a joint-stock co. was found to 
be shut up & vacated, the ct. directed a copy of a 
petition for winding up the co. to bo dropped into 
the letter-box of the office, &; to be served on the 
Bolr. &; one of the directors of the co. — Re London 
Westminster Wine Co., Ltd. (1863), 3 
New Kep. 26 ; 9 L. T. 321 ; 9 Jur. N. S. 1102 ; 
12 W. R. 6. 

5614. Business transferred — Service ordered 

on any five directors.] — The ct. ordered a winding- 
up petition to be served on any five of the directors 
of a co. which had shut up its office & transferred 
its business to another office. — Re Untpy Generat. 
Assurance Assocn. (1863), 8 L. T. 160 ; 11 W. R. 
3,55. 

5615. Company in voluntary liquidation — 

Service on liquidation sufficient.] — Re Stewart 
& Brother, [1880] W. N. 15. 

5616. Inability to discover temporary place of 
business — Service ordered on subscribers to memo- 
randum.]— Service on the subscribers to the 
memorandum of assocn. allowed where the 
temporary place of business stated in the pro- 
spectus could not be discovered. — Velupitri & 
Terracina Co., Ltd. (1868), 18 L. T. 350. 

5617. Business of company transferred several 
years previously — Service at old place of business 
insufficient — Service ordered on members, officers, 
or servants.] — A petition to wind up a co. which 
has transferred its busine.ss & been dissolved eight 
years ago must b(‘ .serv(‘d upon some of the 
members, officers, oi* scnwants of tlie co., & the ct. 
refused to make any order upon a petition which 
had only been S(jrved at the place where the co. 
I’arried on business eight yiuirs before . — Re 
Manchkster & London Life Assuran( e & Loan 
Assocn. (1879), L. R. 9 Lq. 613 ; ftuh nonu Re 
Manchester ^ London Life Assurance it Loan 
Assocn , Rxp. Pike, Rxp. Thompson, 39 L. ,1. Ch. 
,595 ; affd. on other grounds, 5 Ch. App. 610, 
L. C. 

Annotatioiis : — Mentd. lie Medical, luvalid, & Ooiieral Life 

Amsco. See., Spoiicor’s Clase (IS7U), li. T. 765 ; Re 

National Provincial Life Absco, Soc., Pleniing’s Case 

(1870), 23 L. T. 770. 

5618. Registered office pulled down — Present 
office or place of business unregistered — Service 
ordered on secretary & two directors at present place 
of business.] — Re Fortunio Copper Mining Co., 
No. 5630, post. 

5619. Service order on secretary & 

company’s solicitors.] — Re Vron Si.ate Co., 
[1878] W. N. 70. 

iv. Affidavit of Service. 

5620. Contents— That original petition was pro- 
duced & shown.]— Great Welsh .Xuncjtion Ky. 
(^o. (1850), 14 ].. T. O. H. 462. 

5621. That person served was member. 


officer, or servant of company.] — The affidavit of 
service of a petition to wind up a co. under the 
Winding Uf) Acts must state or show that the 
person on whom it has been served is a member, 
officer, or servant of the co. ; & it is not sufficient 
to state that he is a member of the provisional 
committee. — Re London <fe Dublin Approxima- 
tion Ry. Co. (1850), 3 Do G. & 8m. 208 ; 64 
E. R. 447. 

5622. .] — Re Cheltenham, Oxford 

& London Junction Ry. Co. (1850), 15 L. T. O. S. 
84. 

5623. That petition “ duly sealed with seal 

of court ” — No seal of court in existence.] — Re 
Court Bureau, Ltd., [1891] W. N. 9. 

5624. That flat altering date of hearing was 

endorsed on petition — Further affidavit ordered to be 
sworn.] — Re Buckridge, Ltd. (1892), 36 8ul. ,io. 
830. 

5625. No member, officer, or servant could 

be found at registered office — “That no officer or 
servant could be found” not sufficient.] — 1 909 

(Winding up) Rules, r. 28, ought, to be strictly 
complied with, & therefore where no “ member, 
officer, or servant of the co.” can be found at the 
registered office a winding-up petition is con- 
sequently served by merely leaving it at the office, 
the affidavit of service ought to state not merely 
that no officer or servant but also no member of 
the co. could be found there. — Re Hatc.^iiam 
Motor Garagp: Co., Ltd. (1916), 32 T. L. R. 399 ; 
60 Sol. Jo. 429 ; [1917] IT. B. R. 288. 

(d) Affidavits hi support of Petition. 
i. In General. 

See 1909 (Winding up) Rules, r. 29. 

5626. At what time sworn — Before presentation 
of petition.] — An afiidavit in support of a petition 
to wind up sworn before the presentation of the 
petition is ineffectual, & it must be re-sworn before 
an order can be made on the petition. — Westpjrn 
Benefit Building Society (1864), 33 Beav. 368 ; 
33 L. .1. Ch. 179 ; 55 E. R. 409. 

5627. Imperfect affidavit — Whether court may 
waive — Delay in filing affidavit.] — The ct. will, 
under proper circumstances, order the winding up 
of a co., although the affidavit in support of the 
])etition was not filed within the four days required 
by the General Orders of Nov. 1862 ; <fc it will 
also iillow the order which it has made to be 
advertised, although the twelve days which 
Order 6 limits for tliat purpose may have expired. — 
Re East Cambrian Gold Mining Co., J.td. 
(1865), 12 L. T. 587. 

5628. Affidavit made by wrong person.] 

— Re Oiiarteuland Stores & Trading Co., No. 
5629, post. 


PART 111 . SECT. 30, SUB-SECT. 3.— • 
E. (d) i. 

5626 i. At what time sworn — Before 
presentation of petit km,] — Wliore a 
vorifyliigr affidavit is Hvvorii before, 
lustead of after, the petition iw filed, 
the ct. would probably ffct over tlie 
difficulty If that were the only 
ground of objection. — Re Suthkulanj> 
Maxuiik Co., Ltd. (1893), 11 N. Z. L. U. 
460.-— N.Z. 

d. Imi)crfeet affidavit — ■ Wairer — 
Omission of word ** limited.”] — 'I’lio 
omlBslon of the word “ limited ” in 
tlie body of tlie affidavit-, which was 
properly entitled in tJie ct. & cauHC is 
an irregularity only & is cured by 
failure to take advantage of it promptly 
after knowledge of Its existeiieo. — 

J. — VOL. X. 


DALnonsiK Lumber Oo. r. Walker 
(1916), 44 N. B. R. 8 1, —CAN. 

e. Based wholly on inforrimiion 
cC* belief — Whether affidavit essential — • 
Rules directory not iinperative.y — Upon 
the petition for a winding-up order, it 
appeared that the applicjition was made 
by a creditor who had given tlie co. 
an extension of time, not j^et expired, 
lor payment of the debt. The affidavit 
in support of the petition was made by 
a person who deposed upon information 
& belief, & upon cross-examination 
thereon it appeared that he liad no 
personal knowledge of the matters 
dopoBcd to : — Held : the affidavit 
must bo treated as a nullity; all 
Winding-up Act requires as essential 
to a winding-up order, is a pet ition 
setting forth sufficient facts ; 6c 


although the rules require a verifying 
affidavit, the rulcH are not to be treated 
afi imperative, but directorj'^ only. — Re 
Atlas Cannixo Co. (1897), 5 B.‘ (’. R. 

661. — CAN. 

f. .] — Affidavits l)ased wiiolly 

on information belief are in- 

admissible in support of an ai»pllca- 
tion for a winding-up order.- — Re 
Colonial Investment Co. of Winni- 
PEO (191.3), 25 W. L. R. 843.— CAN. 

g. At what time filed — Before 
presentation of petitum.h—Tho petition 
for a winding-up order sliould be 
supported by a sufficient affidavit ffJed 
before its presentation.— Com- 
panies’ WiNi)iNO-m» Acts Sc Koote- 
nay Brewing, Malting & Dis- 
tilling Co, (1898), 6 B. C. R. H2. — > 
CAN. 
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Sect, 36. — Winding up by court : Sub-sect. 3, E. (d) 
ii., iU. <&: iv.f (e), (/), (g) <fer (^).] 

ii. By Whom made. 

6629. General rule.] — Where a petition for 
winding up is presented by an individual & not 
by a CO,, the affidavit in support, referred to in 
1890 (Winding up) Rules, r. 36, cannot be made 
by petitioner’s manager ; &> non-compliance with 
the rule by filing oidy an affidavit by a i^crson 
not by the rule authorised to make the affidavit 
cannot be waived by the ct. as a “ formal defect ” 
or an “ irregularity ” within the meaning of 
r. 177 (1). — Re Ohauterland Stores & Trading 
O o., [1900] 2 Ch. 870 ; 69 L. .7. Oh. 861 ; 83 L. T. 
674 ; 49 W. R. 75 ; 45 Sol. Jo. 11 ; 8 Mans. 94. 
Annotaiion : — N.F, Re African Farms, [1906] 1 Ch. 640. 

6630. Petitioner abroad — Power of attorney to 
solicitor in England — ^Affidavit by petitioner’s 
solicitor.] — Where a winding-up petition was 
presented under a power of attorney executed by 
petitioners lesident in a colony to a solr. in tliis 
country, it being impossible to comply with the 
Order of Nov. 1862, r. 4, the ct. made the order 
upon verification of the petition by an affidavit 
of the solr., deposing of liis own knowledge to the 
facts stated in the petition. 

Where the registered offices of a co. had been 
pulled down, &; their present place of business was 
unregistered, the ct. ordered th(^ petition to wind 
up the co. to be served upon the secretary & two 
of the directors of the co. at their present place 
of business, although unregistered. — Re Rortunk 
Copper Mining Co. (1870), L. R. 10 Eq. 390 ; 40 
L. J. Ch. 43 ; 22 E. T. 650. 

5631. Affidavit by clerk to petitioner’s 

solicitor — Full knowledge of judgment debt due 
to petitioner.] — Re CUhrara Marble Co., [1896] 
W. N. 87. 

6632. Affidavit by petitioner’s attorney or 

agent—Knowing facts better than petitioner.]— 

1903 (Winding up) Rules, r. 29, providing that a 
petition for winding up a co. shall be v^erified by 
an affidavit made by petitioner, is merely directory 
as to the kind of affidavit to be accepted as primd 
facie evidence of the statements in the petition. 
The ct. will, therefore, in a proper case, accept 
the affidavit of petitioner’s attorney or agent, 
particularly where it is satisfied that the material 
facts are more within the knowledge of the 
deponent than of petitioner himself. — Re Ai’RIcjan 
Fahjvis, Ltd., [1906] 1 Ch. 640 ; 75 Ij. J. Ch. 378 ; 
95 E. T. 403 ; 54 W. R. 490 ; 50 Sol. Jo. 343 ; 13 
Mans. 123. 

5633. Petition by company — Affidavit by general 
manager.] — Where a petition was i^resented by one 
co. for winding up anotlier co., the ct. gave leave 
for the affidavit verifying the petition to be made 
by the general manager of the petitioning co. 

' Qu. : whether it was necessary to obtain such 
leave. — Re Cakemore Causeway G reen & Eower 
Holt United Brickworks & Colliery Co., Etd. 
(1880), 28 W. R. 299. 

5634. Affidavit by secretary.] — Re Bir- 

mingham Concert Halls, Ltd., [1890] W. N. 91. 

6636. In liquidation — Affidavit by liquidator 

being also manager of receiver.] — Re Review 
PUBL iSHiNa Co., Ltd. (1893), 37 Sol. Jo. 176. 

5636. Petition by Attorney-General — Petition on 
ground of inability to recover income-tax — Affi- 
davit by Solicitor of Inland Revenue.] — Where the 
A.-G., on behalf of the Crown, presents a petition 
to wind up a co., the statutory affidavit in support 


of the petition need not be made by the A.-Q-., 
but may be made by some fit & proper person ; 
for instance, in a petition to wind up on the ground 
that the Crown has been unable to recover income- 
tax due by the co., the Solr. of Inland Revenue 
may make the affidavit. — Re Brandy Distillers 
Co. (1901 ), 17 T. L. R. 272, C. A. 

iii. Contents. 

6637. Whether statutory affidavit sufficient.] — 

Notwithstanding R. 8. C. 1875, Ord. 37, r. 3, 
the common affidavit by a petitioner verifying 
a petition according to the General Order of Nov. 
1862, r. 4, & schedule 3, form 2, is sufficient, 
although some of the allegations in the affidavits 
are only as to belief, & although there are other 
affidavits in support of the petition, which show 
the source of petitioner’s belief. 

Semlde : the ct. will not now consider the 
question whether a rule of the Order of Nov. 1802 
made under 1862 Act is ^ll^ra vires. — Re New 
Callao, Ltd. (1882), 47 L. T. 175 ; 30 W. R. 647, 
C. A. 

5638. Fraud alleged.] — If a petition charges 

fraud against directors, the statutory affidavit in 
verification is not enough . — Re South Stafford- 
shire Tramways Co. (1894), 1 Mans. 292 ; 8 R. 
288. 

5639. Necessity for stating facts 

constituting fraud.] — Re London A Hult. Soap 
Works, Ltd., [1907] W, N. 251. 

iv. Filing. 

5640. Time for filing — Extension — Power of 
court to order.] — Tlie ct. lias power to enlarge the 
time for tlie filing of an affidavit in support of a 
wihding-up petition . — Re Kentish Royal Hotel 
Co. (1865), 5 New Rep. 423 ; 13 W. K. 448. 

5641. — .]— Under 1867 Act, s. 11, 

the ct., to save expense, will refer a winding-up 
petition to chambers for the purpose of referring 
it thence to the county ct. It will also enlarge 
the time for filing the affidavit under 1862 Act, 
r. 73 . — Re I^ondon <fe Westminster Co-opefiative 
Store Co. (1868), 17 E. T. 558. 

5642. When ordered — Delay due to 

absence In country.] — Re Patent Screwed Boot 
A Shoe Vo. (1803), 32 Beav. 142 ; 55 E. R. 56. 

5643. — — -- — Petitioner abroad.] — 

Where a person who had made an affidavit in 
supi)ort of an application for winding up a co., 
resided in Dantzic, the ct. extended tl\e time 
allowed for filing from four days to ten days. — 
Re Anglo-Danish Steam Navigation Co. (1866), 
15 E. T. 406 ; 16 W. R. 105. 

Failure to file within prescribed period — 

Waiver.] — See No. 5627, ante. 

5044 , — Computation — Sunday not reckoned.] 

— In the computation of the time within which 
an affidavit verifying a petition to wind up a co. 
must be filed under Companies Rules of 1862, r. 4, 
Sunday is not to be reckoned . — Re Yeoland 
Consols, Ltd. (1888), 58 E. T. 108 ; 4 T. E. R. 364. 

5645, Notice of filing — Necessity — Statutory affi- 
davit.] — Re New Weighing Machine Co., [1896] 
W. N. 48. 

AnnolcUum : — Expld. Re British Cycle Manufacturing Co. 

(1898), 77 L. T. C83. 

5646. Supplemental affidavits.] — It 

is not necessary to give notice of the filing of the 
statutory affidavit in support of a winding-up 

an irregularity it may he waived by 
the ct. — Re Gilbkrt Machin’ery Co. 
(No. 1) (1900), 20 N. Z. L. li. 47.— N.Z. 


PART III. SECT. 36, SUB-SECT. 8.— by aitomey .] — The alfidavit verifying 
E. (d) ii. a wliiding-up petition may be made by 

h. Petiiion by ctmpany — AffldaiHt tbe attorney of a petitioning co. If 
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petition, but such notice should be given in respect 
of the filing of additional or supplemental alHdavits 
to avoid unnecessary adjournments being made 
in order to answer such affidavits . — Re British 
Cycle Manufacturing Co., Ltd. (1898), 77 
L. T. 683 ; 4 Mans. 383. 

(e) Attendance to Satisfy Registrar that Rules 

complied with* 

See 1909 . (Winding up) Rules, r. 32. 

5647. Whether rule Imperative or directory — 
Effect of non-compliance.] — Re Lang (J.) & Co., 
Ltd. (1892), 36 Sol. ,lo. 271. 


(/ ) JVoiice of Intention to Appear on Hearing 

of Petition* 

See 1909 (Winding up) Rules, rr. 33, 34. 

5648. By whom given — “ Committee of credi- 
tors ” — Notice treated as given on behalf of indi- 
viduals.] — Re Mid Kent Fruit Co. (1892), 36 
Sol. Jo. 398. 

5649. Contents — Whether parties intend to sup- 
port or oppose.] — Re Green, McAllan & Feilden 
Ltd., [1891] W. N. 127. 

5650. What parties intend to support — 

Compulsory or supervising order.] — Re Woodrow, 
ITooper Si Co., Ltd. (1893), 37 Sol. .lo. 286. 

5651. Names & addresses of persons 

appearing — Address of solicitor signing notice 
insufficient.] — Re Descours, Parry & Co., Ltd., 
[1909] W. N. 50. 

5652. No intention to appear —Necessity for 

statement to that effect.] — Re Australasian 
Alkaline Reduction Sc Smelting Syndicate, 
Ltd. (1891), 36 Sol. Jo. 139. 

5653. .] — Re Luctgen Light Co., 

Ltd. (1892), 36 Sol. Jo. '540. 

5654. .j — P ractice Direction. 

[1906] W. N. 127. 


((/) Affidavits in Opposition to Petition. 

5655. Time for filing — Failure to file within 
prescribed time — Affidavit not admissible.] — 

Re Uniquia, Universal Sports & Recreation 
Society, I^td. (1896), 40 Sol. Jo. 021. 


{h) Hearing of Petition. 

5656. Who may appear — Secured creditors — 
Without electing between resting on or giving up 
securities.] — Re Carmarthenshire Anthracite 
Coal & Iron Co., No. 6486, post* 

5657. Provisional liquidator — Appointed 

prior to hearing.] — Upon a petition to wind up a 
CO., a provisional liquidator was appointed prior 
to its being heard : — Held : tlie provisional liqui- 
dator was not entitled to appear at the hearing, 
though served, & his costs were refused . — Re 
General International Agency Co., Ltd. 
(1866). 36 Beav. 1 ; 5 New Rep. 265 ; 34 L. J. Ch. 


337 ; 11 L. T. 700 ; 13 W. R. 363 ; 65 E. R. 
1056. 

5658. Persons other than creditors or share- 

holders — Winding up of canal company — Ap- 
pearance of company owning adjoining canal.] — 

No person has a right to be heard against a petition 
for wining up a co., except creditors So con- 
tributories, So although the ct. may reasonably 
hear other persons who have an interest in the 
property of the co. as amid curice^ yet such 
persons cannot appeal against the decision. Upon 
a petition to wind up a canal co., presented by the 
CO., another canal co., whose canal communicated 
with that of petitioning co., were heard in opposi- 
tion to the petition : — Held : the opposing co. 
had no locus standi to appeal against the winding- 
up order. 

A winding-up order does not in the slightest 
degree derogate from any right whatever which 
a third person, a stranger, has in the property of 
the CO. to bo wound up.— Re Bradford Naviga- 
tion Co. (1870), 5 Ch. App. 600; 39 L. J. Ch. 
733 ; 23 L. T. 487 ; 18 W. R. 1093, L. J. 
Annotations: — Mentd. Re Exmouth Docks Co. (1878), 

L. 11. 17 Eq. 181 ; Re Barton-upon-Humber & District 

Water Co. (1889), 42 Ch. D. 685 ; Re Woklngr Urban 

Council (Basingstoke Canal) Act, 1911, [1914] 1 Ch. .800. 

5659. Unopposed petition.] — A petition to wind 
up a co. will be called on in its tui*n in the list of 
petitions, instead of being treated as an opposed 
petition ; So if, when the petition is called, the co. 
appear So consent, So no one appears to oppose, the 
petition will be taken as unopposed, So the 
order made thereon accordingly . — Re Bedwas 
So Lantwik Coal Co. (1874), 29 L. T. 828. 

5660. .] — Re Inman So Co. (1891), 36 

Sol. Jo. 124. 

5661. Powers of court — To direct meetings of 
shareholders — Court will not direct meeting unless 
prlm& facie case for winding up — Company solvent.] 

— Re Joint-Stock Coal Co., Re Green, Re 
Copeland, No. 5382, ante. 

5662. — — To decide validity of transfer of 
business — Adjournment until question properly 
tried.] — The ct. has not power, under its winding- 
up jurisdiction, to decide as to the validity of 
the transfer of the business of a joint-stock co. 
A petition to wind up a co. which was mainly 
based on an allegation that a transfer of its 
business which had been effected was ultra vires 
So surrounded by circumstances of fraud, was 
ordered to stand over until the question as to the 
transfer should have been decided in a suit pro- 
perly instituted for that purpose, with liberty to 
Iietitioner or other interested x^arties to apply at 
chambers for leave to file a bill . — Re Inter- 
national Life Assurance Society (1868), 20 
L. T. 433. 

To adjourn hearing of petition.] — See sub- 
sect. 3, E. (i), post. 

To amend.] — See Sub-sect. 3, E. (0» post. 

To make or refuse wlndlng-up order.] — 

See Sub-sect. 3, E. (i) ii, post* 

To transfer proceedings to other courts.] — 

See Sub-sect. 14, A., post. 


PART III. SECT. 36, SUB-SECT. 3.— 

E. (f). 

k. At proceedings prior to j^etition 
being dealt with — “ Appearance hook.”] 
— A shareholder In the co. applied for 
a winding-up order ; the petition, 
which was dismissed with costs, was 
opposed by the co., & also by certain 
debenture-holders 8o creditors, who 
appeared by separate counsel. Rule 
66 of Winding -up Rules, 1890, provided 
that “ no contributory or creditor shall 
be entitled to attend any proceeding 


before the ct,, imless he Is entered in 
J called the “ appearajioe book 
The debenture-liolders & creditors ha 
not entered an appearance : — Held 
the rule applied to proceedings befoi 
the petition heui been dealt with, i 
well as to proceedings subsequent 1 
a winding-up order, & so the credito] 
wno Jiad not entered an appearant 
entitled to costs. The fa( 
that their counsel was heard, withoi 
objwMon by petitioner’s counsel, mad 
no dlneMnoe . — Re Albion Ironwork 
Co., 24 C. L. T. 300.— CAN. 


PART III. SECT. 36, SUB-SECT* 3.— 

E. (h). 

1. Powers of court To decide 
whether petitioner is creditor — No dis^ 
pute as to material facts.] — Whore there 
Is no dispute as to the material facts 
the ct. will on a petition to oom- 
I>ul8orily wind up a co. already In 
voluntary liquidation, decide the con- 
tested legal point, whether petitioner 
is or is not a creditor . — Re Newcastle 
Permanent’ Investment & Building 
Bociety (1897), 18 N. S. W. Eq. 76.— 
AUS. 

L 2 
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Sect, 36 . — Winding up hy court : Sub-sect. 3, E. (i) 

* “ a. 

{i ) Adjournment of Hearing and Stay of Proceedings. 

i. In Gefieral. 

6663« Adjournment on terms — What terms im- 
posed — St. Thomas* Dock Order.] — A co. was 

formed to repair & work a floating dock in the West 
Indies. The dock was not finished until Dec. 
1875. At that time the whole capital of the co, 
had been paid up in full, & debentures issued to 
the amount of £89,000, secured by a charge on 
the dock & certain concessions, constituting the 
only assets of the co. The interest on these 
debentures having fallen into arrear, a holder of 
a small amount served, in Dec. 1875, the statutory 
notice to pay the interest, <fe then presented a 
petition to wind up the co. The i)etition was 
opposed by the co., by debenture liolders to the 
amount of upwards of £70,000, & by the principal 
unsecured creditor, whose debt amounted to 
£5,000 ; & there was no evidence that the sale of 
the dock <fc concessions would produce any 
surplus beyond the amount of the debentures : — 
Held : petition must stand over for six months, 
upon the co. undertaking not to consent to a 
winding-up order on another petition, or to wind 
up voluntarily, to give petitioner notice of the 
presentation of any other petition, & not to raise 
any objection to the petition being brought or in 
cast^ any otlier petition should be presented. — 
Rc St. Thomas’ Dock Oo. (1876), 2 Ch. D. 116 ; 
45 L. J. Oh. 304 ; 34 L. T. 228 ; 24 W. R. 544. 

Annotations : — Folld. Re International Cable Co. (1890), 

2 Meg. 183 ; Re Hull (1892), 36 Sol. Jo. 557 : Re Scott Sc 

Jackson (1893), .38 Sol. Jo. 59 ; Re St. Neotw Water Co, 

(1905), 93 L. T. 788. Refd. Re Chapel House Colliery Co. 

(1883), 24 Ch. D. 259. Mentd. Re C^rigglestonc Coal Co., 

11906] 2 Ch. 327 ; Re Mclson, [1906] 1 Ch. 841. 

5664. .] — Where a petition to 

wind up a co. is ordered to stand over by consent 
on the terms of what is known as “ St. Thomas’ 
Dock Order,” the undertaking by the co. should 
not be that it will not consent to an order on 
another petition & will not wind up voluntarily, 
but should follow the wording of the judgment of 
Jessel, M.R., in Be St. Thomas' Dock Co., No. 5063, 
ante, &> be an undertaking that the co. will not 
consent to a winding-up order on the petition of 
another person, or to a voluntary winding up. 
SemJble : a corpn. cannot validly undei-take not to 
wind up voluntarily. — Be St. Neots Water Oo. 
(1905), 93 L. T. 788 ; 50 Sol. Jo. 111. 

Security for costs.] — See No. 5814, post. 

ii. Crounds for Granting or Refusing. 

5665. General rule.] — Re Metropolitan Rail- 
way Warehousing Co., Ltd., No. 5329, ante. 

5666* .] — A. petition for the compulsory 

winding up of a co. was dismissed by the ct. on the 
ground that it was opposed by nearly all the 
creditors & that a reconstruction scheme was in 
course of preparation & an order for the petition 
to stand over might interfere with the co.’s chances 
of obtaining the capital it required. — Re East 
Kent Colliery Co., Ltd. (1914), 30 T. L. R. 659. 


5667. Examination of accounts.] — ^An allottee of 

thirty shares in a projected railway co., had paid 
£5 5.9. per share deposit. The scheme was 

abandoned, & £3 10a. per share was returned to the 
aUottee on account of his deposit, & he thereupon 
signed a memorandum expressing his concurrence 
in the settlement of the affairs of the co., &- his 
consent to receive the £3 10s. per share ; & the 
directors certified that he was entitled to a pro 
rata division of the funds, after payment of all 
debts, etc., but no accounts were shown to him. 
A fuii:her sum of 10s. per share was afterwards 
offered to him, upon liis signing a release, but 
he refused. lie then presented a petition praying 
the dissolution of the co., & the winding up of its 
affairs ; but the ct. ordered the petition to stand 
over, resps. permitting him to examine the 
accounts, with liberty to bring the matter again 
before the ct., if need be. — Re Direct London 
& Manchester Ry. Co., Ex p. Pococic (1849), 
1 De 0. & Sm. 731 ; 5 Ry. & Can. Cas. 607 ; 13 
L. T. O. S. 230 ; 63 E. R. 1271 ; sul) nom. Re 
London & Manchester Ry. Co. (Rastrick’s 
Line), Ex p. Pocock, 13 .Tur. 598. 

Annotation : — Mentd. Re Groat North of England, YorkHhire 

& GlaKgow Union Ry., Garrick’s Case (1851), 1 Sim. N. S. 

605. 

5668. Payment of debt — Debt admitted.] — Re 

General Rolling Stock Co., Ltd., No. 5504, ante. 

5669. .] — The ct. is not bound ex 

debito jusiiiice to make an immediate order to 
wind up a co. upon the petition of a creditor whose 
debt is admitted not paid, hut may, under 1862 
Act, ss. 86, 91, order the petition to stand over to 
enable the co. to make arrangements for the pay- 
ment of its debts, & the carrying on of its business, 
& will make such order whore there is a reasonable 
hope of such arrangements being made. — Re 
Brighton Hotel Co. (1868), L. R. 6 Eq. 339 ; 37 
L. J. Ch. 915 ; 18 L. T. 741. 

Annotations : — Distd. Re Tmnacacori Mining Co. (1874), 

1^. R. 17 Eq. 534. Refd. Re Langley Mill Steel & Iron 

Works Oo. (1871), L. R. 12 Eq. 26 ; Re St. Thomas Dock 

Co. (J875), 24 W. R. 544 ; Re Chapel House Colliery Co. 

(1883), 24 Ch. D. 259. 

5670. Reasonable chance of payment.] — 

Re Western of Canada Oil, Lands & Works 
Co., No. 5342, a7iie. 

5671. Petition alleging misfeasance by directors 
— Requiring investigation.] — ^A shareholder, wlio 
had presented a petition for the winding up of a co., 
& had in the petition made certain allegations as 
to the conduct of the directors, which in the 
opinion of the ct. required investigation, asked 
at the hearing that the petition miglit stand over 
in order that resolutions might be passed for a 
voluntary winding up : — Held : there must be a 
compulsory order, & another shareholder, who 
appeared in support of the petition, must have the 
carriage of the order. — Re Berlin Greai’ Market 
& Abattoirs Co. (1871), 24 L. T. 773 ; 19 W. R. 
793. 

5672. Scheme to enable company to continue 
business.] — Re Margate Hotel Co., [1888] W. N, 
73. 

5673. Scheme for settlement of dispute — Wlnding- 


PART III. SECT. 86, SUB-SECT. 3.-— 

E. (i) i. 

m. Powers of cmiH — Company hamuQ 
committed act of 'irwjoitjenrq/.l-— The ct. 
may postpone an application for a 
wlnding-up order against a co. even 
Wliere the oo. may have committed 
an act of insolvency. Whore such 
application was opposed by other 
creditors of the co. X the ct. was not 
satisfied that it was desirable in the 
interests of the parties not to grant 


a winding-up order forthwith, the 
application was ordered to be post- 
poned for a period of four months. — 
IKON Concrete Engineering Co., 
Ltd. V . Natal Asbestos, Ltd. (1922), 
43 N. L. K. 195.— S. AF. 


PART III. SECT. 86, SUB-SECT. 3.— 
E. (i) ii. 

n. enable creditor to establish his 
debt.] — No adjournment allowed.] — In 


view of the provision of Winding-np 
Act, 1906, c. 144, 8. 5, that the winding 
up shall be deemed to commence at the 
time of the service of the notice of 
presentation of the petition for winding 
up, the petition should not be allowed 
to stand until after it had been deter- 
mined whether the claim was or was 
not a valid one. The ct. has no jiower, 
under sect. 14 of the Act, to prevent 
the retroactive effect of a winding-up 
order, upon the adjournment of a 
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up order opposed by debenture-holders.] — Re Bujll 
(JosKPH), Sons & Co. (1892), 36 Sol. Jo. 557. 

5674. Opportunity given to debenture- 

holders to provide for petitioner’s debt.] — Re 

Baker Tucker & Co. (1894), 38 Sol. Jo. 274. 

5675. Arrangement between parties for stay.] — 
Re Argentine Loan & Mercantile Agency Co., 
Ltd. (1892), 36 Sol. Jo. 541. 

5676. Submission to shareholders of scheme for 
employment of company’s capital.] — On the 
presentation of a petition for the compulsory 
winding up of a co. on the ground that the 
substratum of the co. was gone, the ct. ordered 
the petition to stand over in order that a 
proposed scheme for the employment of the 
capital of the co. might be submitted to the share- 
holders . — Re Stratton’s Independence, Ltd. 
(1916), 33 T. L. R. 98 ; [1917] H. B. R. 275. 

Appeal against judgment pending.] — See 

Nos. 5421—5423, ante. 

Petition by judgment creditor — Impeachment of 
judgment.] — Sec Nos. 5419, 5420, ante. 

Substitution of petitioner.]— /SVjc Nos. 5700, 5714, 

post. 

Question to be tried as to validity of transfer of 
business.] — See No. 6062, ante. 

Company in voluntary liquidation.] — See 

Sect. 37, post. 

{'}) Presentation of Several Petitions. 

5677. Priority — Whether date of presentation or 

of advertisement.] — Where two or more petitions 

are presented for winding up a co., they will have 

piiority according to their dates of advertisement, 

not of presentation . — lie United Ports <fc 

General Insurance Co. (18()9), 39 L. J. Ch. 140. 

Annotation: — N.F. Re Bldg. Sees. Trust (1890), 41 Ch. D. 
140. 

5678. .] — Three petitions having been 

I)rescnted to wind up a co., it was resolved to wind 
up voluntarily. One order was made on the three 
petitions, the fii’st of which was for a compulsory 
winding up, & the others for an order, directing 
the winding up to be continued under super- 
vision, & tlie carriage of the order was given to a 
petitioner, whose petition had been presented 
before, though advertised after one of the other 
two . — Re London & Australian Agency Corpn., 
J.td. (1873), 29 L. T. 417 ; 22 W. R. 45. 

Annotation : — Refd. Rc Bldg. Socs. Trust (1890), 44 Ch. D. 
140. 

6679. -.] — Re Trades Bank Co., [1877] 

W. N. 268. 

Annotation : — ’Expld. Rc Bldg. Socs. Trust (1890), 44 Ch. D. 
140. 


5680. ,] — Two petitions were pre- 
sented for winding up a co., the first by the co., 
the second by a creditor. The second petition 
was advertised before the co.’s petition. It was 
stated at the hearing that, according to the present 
practice, a second petition to wind up a co. is 
always set down before the same judge as the first, 
& notice is given to the person presenting the 
petition that a petition has already been presented : 
Held : this practice put an end to the grounds on 
which priority of advertisement has been held to 
give priority to a second petition, & the second 
petition having been persisted in after notice of 
the first must be dismissed with costs. If a second 
petitioner chooses to proceed with his petition for 
rear the co. should let a petition drop, ho must do 
so at lus own risk. — Re Standard Portland 
Cement Co. (1890), 59 L. J. Ch. 408 ; 62 L. T. 
822. 

5681. .] — A creditor, presenting a 

winding-up petition, with notice that another 
creditor has already presented a petition with 
the same object, does so at his own risk as to 
costs, & must prove, not merely that he has 
reason to suspect that the first petition was not 
bond fide presented, but that mala fides or col- 
lusion actually exists. Where two or more peti- 
tions are presented, they will, in the absence of 
mala fides, take priority a(‘cording to their dates 
of presentation, not according to their dates of 
advertisement. — Re Building Soctetipjs’ Trust, 
Ltd. (1890), 44 Ch. D. 140; 59 L. J. Ch. 638; 
2 Meg. 81 ; sub nom. Re Building SociprriES 
Trust, Ltd., Ex p, Laughton, Ex p. Poole y, 62 
L. T. 360 ; 38 W. R. 458. 

Anrwtations : — FoUd. Re Hobbs (1892), 36 Sol. Jo. 777 ; 

Rc Sberingham Development Co. (1893), 37 Sol. Jo. 175. 

5682. -.]— Rc Hobbs (J. W.) & Co. 
(1892), 36 Sol. Jo. 777. 

5683. When one order made on two or more 
petitions — Proceedings stayed in second petition.] 

— Re Oundle Union Brewery Co. (1850), 15 
L. T. O. S. 201. 

5684. Carriage of order — To whom given — 
Petition abandoned by first petitioner — Death of 
second petitioner.] — Where a winding-up order had 
been obtained by a petitioner, who abandoned it, 
before carrying it into the master’s oflice, tlio 
ct. gave the prosecution of the order to a second 
petitioner ; &, on the death of such second peti- 
tioner before he had taken any further step in the 
matter, the ct., upon an ex j). motion, gave the 
carriage of the order to another shareholder. — 

Larne, Belfast & Ballymena Ry. Co., 


petition. — Rc Meaford Manufactihi- 
INO Co. (1919), 46 O. L. K. 282. — CAN. 

o. Petitioner sisted.] — In a 

petition at the instance of creditors for 
winding up a co., the co. lodged 
answers in which they denied certain 
of the averments of petitioners with 
regard to the existence of the debt & 
moved the ct. to dismiss the petition. 
The ct. in respect that it was doubtful 
whether there was a bond fide dispute 
between the parties as to the indebted- 
ness of the co. sisted the petition to 
enable petitioners to constitute their 
debt. — Landaukh & Co. v, Alexander 
& Co., [1919] S. C. 492 ; 56 8 c. L. R. 
467 ; 25 L. T.— SCOT. 

PART III. SECT. 36, SUB-SECT. 3.— 

E. (j). 

p. Priority — Whether date of pre- 
sentcUion or of advertisemr-rd — Second 
petition presented after notice of first — 
Costs.] — A winding-up petition was 
presented by A. on Juno 24, & another 
lor winding up the same co. by B. on 


Juno 25. Tlie hearing of lx)tli was 
fixed for July 10. The advertise- 
ments of both appeared in tlio Gazette, 
& otlier newspapers, on the same day, 
those of B. being first on the page & 
liaving been received first, at tlie 
publishing olfico, A.’s petition was, 
on Juno 26 set down for hearing, the 
prcecipc being iusuflleiently stamped, 
but rectified before the hearing. B.'s 
petition was set down on Juno 27 : — 
Held : A.’s petition was entitled to be 
hoard before B.’s petition for winding 
up the same co., the hearing of wlilch 
was fixed for the same day, take 
precedence according to the day of 
their presentment, & not from tlie 
time of advertisement. Tlie ct. would 
hear them all, & then decide which 
should have priority, & the carriage 
of the order. Where a second petition 
for winding up the same co. is pre- 
sented & set down after notice of the 
first, the ct. will not follow the usual 
practice & make an order in both, 
giving the carriage of it to one & costs 
to both. Where one petition sought 


a winding -up order, & the other a 
winding-up order or a sui)ervision 
order, & a windiiig-iip order was 
made under the former petition, no 
costs were allowed on the latter, for 
its uncertainty. — Re J’rovinfial & 
8URURBAN Bank, Ltd. (1879), 5 

V. L. R. 159.— -A US. 

50771 . .] — Where there 

were rival petitions tor the winding up 
of a CO. the judge gave preference to 
that of a (ireditor whicdi was first in 
oint of time over that of a share- 
older. — Re Canadian Fibre Wood & 
MANUFACTURlNCi (\)., Ltd. (1913), 24 
O. W. R. 635.~-CAN. 

q. — ^ — • Collusion.] — In the 

absence of collusion or other circum- 
stances which would make it more 
desirable that the conduct of the pro- 
ceedings should be given to the second 
lietitioner for a winding-up order, the 
person who files his petition first 
should have the conduct of the pro- 
ceedings, even where he is absent on 
active service. — Re Simpson & Hunter 
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Sect, SQ,'^Winding up by court: Sub-sect, 3, E, (i), 

Ex p. Baker (1850), 3 De G. & Sm. 242 ; 64 E. B. 
462 ; 8vh nom. Be Larne, Belfast & Ballymena 
Ry. Co., 16 L. T. O. S. 326, 410 ; 14 Jut, 996. 

5685. Petitions toy paid-up share- 

holder & holder ol shares not fully paid.] — Two 
petitions were presented for a winding-up order, 
one by a paid-up shareholder the other by a share- 
holder who had only paid the deposit on applica- 
tion. It did not appear that the co. was insolvent. 
An order was made on both petitions, but it was : — 
Held : the paid-up shareholder was entitled to the 
conduct of the winding up. — Re Constantinople 
& Alexandria Hotels Co., Ltd. (1865), 13 W. R. 
851. 

5686. Petitions toy creditor & con- 

trltoutorles — Creditor’s detot disputed.] — Where a 
winding-up petition was presented by a creditor 
of a co. & a subsequent xietition was presented by 
contributories, which disputed the debt of tlie 
first petitionei‘8, & contained charges of mis- 
conduct against them in reference to the co., the 
ct. directed a winding-up order on both petitions, 
& gave the carriage of the proceedings to second 
petitioner. — Be IjUNDy Granite Co. (1868), 17 
W. R. 91. 

5687. .] — Be London & Australian 

Agency Corpn., Ltd., No. 5078, auie, 

5688. .] — Be Trades Bank Co., No. 

5679, aide, 

5689. Petitions advertised in same 

number of London Gazette.] — When a winding-up 
order is made upon two petitions, the adveHise- 
ments of which appear in the same number of the 
London Gazette ^ petitioner whose petition has been 
first presented is entitled to the carriage of the 
order. — Be Storforth Lane Colliery Co. (1879), 
10 Ch. D. 487; 48 L. J. Ch. 416; 27 W. R. 
615. 

5690. Discretion of court — Meeting 

directed to ascertain choice.] — Although, as a 
general rule, where two petitions are presented 
for the winding up of a co., an order for winding 
up is made on both petitions, the carriage of the 
order is given to the first petitioner, the rule does 
not bind the judge before whom the rival petitions 
come ; but he has a discretion as to which peti- 
tioner shall have the carriage, & he may, under 
1862 Act, s. 91, direct a meeting of contributories 
to be held to take their opinion as to which peti- 
tioner shall have the carriage. — Be Cunningham 
(R. N.) & Co., Ltd. (1883), 53 L. J. Ch. 246 ; 50 
L. T. 246, C. A. 


5691. After order made — Can only toe 
dealt with in presence of all parties.] — Where 
several petitions have been presented for winding 
up a CO., & the order made, but subsequent 
attempts at an arrangement by reason of which the 
order was not drawn up, have failed, the ct. will 
not deal with the question of the carriage of the 
order, or post-dating the order, except in the 
presence of all parties . — Be Disderi & Co., Ittd. 
(1868), 18 L. T. 870. 

5692. First order supposed to be invalid — 

Second petition shouid not toe presented until 
validity of first ascertained.] — One of the seven 
persons who signed the memorandum of assocn. 
of a limited co. was an infant ; but the memo- 
randum was registered, & a certificate of incorpora- 
tion given by the registrar in ignorance of that 
fact. A compulsory winding-up order was made 
twenty months afterwards. The infant attained 
21 about four months after the incorporation of 
the co., &> accepted & held shares ; & ho took no 
steps to have liis name removed till six months 
after tlie winding-up order. A second petition 
for a winding-up order having been presented, 
on the ground that the registration & all subse- 
quent proceedings (including the winding up) were 
invalid because the memorandum was not signed 
by the statutory number of iiersons sui juris : — 
Held : the registrar’s certificate of incorporation 
was, under 1862 Act, s. 18, conclusive e^ddence 
that aU requisites of registration, including the 
due execution of the memorandum of assocn., had 
been complied with ; & registration was valid, 

the co. duly incorporated, <fe the former winding-up 
order good. Semhle : a second i^etition ought not 
to have been presented until the opinion of the 
judge had been taken as to the validity of the 
prior order . — Be Nassau Phosphate Co. (1876), 
2 Ch. L). 610 ; 45 L. J. Ch. 584 ; 24 W. R. 692. 
Annotations : — Consd. Be National Debenture & Assets 

Corpn., 2 Ch. 605. Folld. Be Laxon, 11892] 3 Ch. 

655. Refd. Hill V. Hill (1886), 65 L. T. 709. Mentd. 

Dennison v. Jeffs, [1896] 1 Ch. 011. 

5693. Prior petition pending in another branch 
of court — Order made on second petition — Coming 
on to be heard first.] — Be British Foreign 
Generating Apparatus Co., Ltd., No. 5766, po.v/. 

5694. Company insolvent — Motion for 

transfer pending.] — Where it is clear that a co. 
cannot continue to carry on business, an order for 
winding up will be made upon petition, notwith- 
standing that a prior petition is pending in 
another branch of the ct., & that there is a motion 
for transfer pending under ord. 51, provided that 
the later petition was presented bond fide without 


(1916), 34 W. L. R. 850 ; 10 W. W. H. 
922.*— CAN. 

r. Special grounds. ] — 

Where several petitions for the winding 
up of a CO. have been presented in 
different cts., tuiless some very special 
grounds exist, the winding-up order 
will be made upon the petition first 
presented. A liostilc attitude on the 
part of petitioners towards other un- 
secured creditors would amount to 
such special grrounds. — Re Bamford, 
Ltd., [1910] 1 I. R. 390.— IR. 

s. Priority — Second petitioner with 
notice of first — Delay by mistaJee in 
advertisement of first petition. ] — Be 
Dublin Grains Co., Ltd., Ex p. 
Browne, Exp. Rossborough (1886), 
17 L. R. Ir.611— IR. 

t. When one order rnade on two 
or more p^itions— -Conduct of pro- 
ceedings — Given to later petitioner — 
Being personally more 8uil(d)le.] — When 
there were two petitions for an order 
for the winding up of a co., the order 
was made under both petitions, but the 


conduct of the proceedings was given 
to tlie later petitioner, a creditor for 
money paid, in iireferenco to the earlier 
one, who was shown to be an employee 
of & in close touch with the co., & the 
belief was expressed that ho would not 
take the same intc^rest In the prose- 
cution of tlie winding np as the 
other. — Estates, Ltd. & Winding - 
UP Af^r (1904), 8 O. L. It. 564 ; 24 
C. L. T. 400 ; 4 O. W. R. 199. — CAN. 

5693 i. Prior petition pending in 
another branch of couri — Order made on 
second petition — Coming on to be heard 
jffrsf.]— AVhere there were, in different 
cts., two concurrent petitions for 
winding up a co., & the petition which 
had been presented last came on to be 
heard first, an application that it might 
be transferred to the other ct., to be 
heard with the first presented petition, 
was refused, & an order made to wind 
np the co. It is duty of the judge 
who first comes in contact with a 
petition to make the order to wind 
up. — Be Official go -operative 
Society (1888), 21 L. R. Ir. 385. — IR. 


a. Winding-up orders made in two 
jurisdictions — Mutual recogniiion of 
liquidators.] — A co. I’c^terod in the 
Transvaal was placed imder com- 
pulsory limiidation In that province, & 
provisional liquidators were appointed. 
An order was then granted placing 
the co. under provisional liquidation In 
the Cape Province, & on the return day 
of the rule nisi the Transvaal 
hqnldators applied for recognition in 
the Cape Province & opposed the 
making final of the provisional order 
of liquidation : — Held : as there wei*o 
creditors to a substantial amount & also 
substantial assets In the Capo Province, 
the provisional order should be made 
final ; & as the Transvaal liquidators 
were only provisional liquidators it 
would be premature for this ct. to 
grant their recognition or to appoint 
inem as liquidators in this Province, 
but leave should bo reserved to apply 
to have any person, who might he 
appointed oflicial liquidator In the 
Transvaal, joined with the liquidator 
In this Province, — Shag am & Walt, 
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knowledge of the prior petition . — Rc Wynaad 
Gorddu Lead Mining Co. (1882), 31 W. R. 226. 
Costs.] — See Sub-sect. 3, (d), post. 


ik) Withdrawal of Petition, 

5695. Right to withdraw — After petition pre- 
sented & advertised.] — A creditor who has i>re- 
sented & advertised a petition to wind up a co. 
is entitled to withdraw the petition, & if he brings 
the petition to a hearing after an olTer to pay his 
debt & costs, he will not be allowed costs incurred 
after such offer . — Re Times 1.)1fe Assurance & 
Guarantee Co. (1869), L. R. 9 Eq. 382. 
Annotations: — Folld. Re Homo Asace. Aasoou. (1871), 

L. R, 12 Eq, 59. Reid. Rc Criterion Gold Mining Co. 

(1889), 11 Ch. D. 140. 

5 Q 9 Q, j ^ creditor of a co. who had 

presented a petition for a winding-up order, & 
duly advertised it : — Held : entitled to dismiss 
his petition with costs, notwithstanding tlic 
objection of another creditor apiiearing on it ; 
but the costs of the objecting cieditor were 
included in the order . — Re Home Assurance 
Assocn. (1871), Ji. K. 12 Kq. .59; 11 J.. J. Vh, 
110 ; 21 L. T. 613 ; 19 W. 11. 817. 

Annotations : — FoUd. Re Hereford & South Walea Waggon 

& Enginocriiig Co. (1874), L. R. 17 E(|. 42:1. Apld. Rc 

Patent Cocoa Fibre Co. (1876), 1 Ch. 1). 617. Consd. Re 

C:hep8tow Ilobbin Milla Co. (1887), 36 Ch. D. 563. Refd. 

Re Criterion Gold Mining Co. (1889), 41 Ch. D. 146. 

5697. On payment of debt.] — A 

creditor who has presented a petition for winding 
ui), being do}mnics Hi is, is entitled, on receiving 
payment of his debt, to dismiss his petition at 
the hearing ; but creditors who have appeared 
in consequence of tlie advertisenumt of the peti- 
tion are entitled to their costs . — Rc llERKFoiti) A 
South Wales Waggon <fe Engineering Ch). 
(1874), L. K. 17 Eq. 423 ; 29 L. T. 881 ; 22 W. K. 
314. 

Annotations: — Apld. Re Pattuit Fibre Cocoa C'o. (1876), 

1 Ch. H- 617. Refd. Re Critorhui Gold Mining Co. (1889), 

41 Ch. D. 146. 

5698. How effected — After petition advertised & 
set down.] — Wlitn-e a iietition has been presented 
for compulsory winding up, & aftci* advertisements 
have been issued A the petition set down, it is 
arranged to withdraw it, that can only be done 
by the petition corning on in the ordinary course, 
& being then witlidrawn, if no one objects. 

Mid Wales Hotel Eo., l/ro. (1808), 17 L. T. 
597. 

5699. .] — After a winding up petition 

has been presented & advertised & directed to be 
heard the ct. will not, although petitioner’s debt 
be satisfied & he be entitled to withdraw his 
petition, allow the petition to be struck out of 
the list so as not to appear in f-he ct. priper of the 
day fixed for the liearing. — Re An Insurance 
(Jo. (1875), 33 L. T. 49. 

Costs.] — Sec Sub-sect. 3, E. (c), post. 


(0 Amendment of Petition, 

5700. At what time allowed — At hearing of 
appeal.] — Amendment of petition at hearing of 
appeal. — Re Queen’s Benefit Building Society 
(1871), 6 Ch. App. 815 ; 40 L. J. Oh. 381 ; 24 
L. T. 346 ; 19 W. R. 762, L. .T.T. 

Annotations : — ^Refd. Re Blackburn & District Benefit Bldg. 

Soo. (1883), 24 Ch. D. 421 ; Re Horsham Industrial & 

I’rovldoiit Soo. (1894), 70 L. T. 801. 

5701 . After evidence gone into — Duty to 

object before evidence gone into.] — Where after a 
petition to wind up a co. had been opened, A 
evidence gone intrj), resp. raised the point that 
the petition was demurrable, the ct. gave leave to 
amend the petition on the ground that it is the 
duty of resp. to be prompt with a demurrer, & 
that he should have insisted upon the ct. giving 
a decision upon the demurrer before the evidence 
was gone into. — Re White vStar Consolidated 
Gold Mining Co. (1883), 48 L. T. 815. 

5702. For what purposes allowed — Incorrect name 
of company.] — Re Army & Navy Hotel, No. 5583, 
ante. 

5703. .] — Re Niswcastle Machinists 

(Jo., fJSSHJ W. N. 246. 

5704. .] — /lc Professional & Trade 

Paj'ers, Ltd. (1900), 44 Sol. Jo. 710. 

5705. .] — Re Biirh (Samuei.) Co., 

Ltd., [1907] W. N. 31. 

5706. No allegation of assets.] — Winding- 

up Petitions (1902), 18 T. T.. R. 503. 

Petition for compulsory order — Subsequent 

petition for supervision order.] — See No. 7299, post, 

Supervision order made instead of com- 
pulsory order.] — See Sect. 38, sub-sect. 4, post, 

5707 . Substitution of petitioner — Creditor 

appearing without notice — On shareholder’s peti- 
tion.] — A shareholders’ petition for the com- 
pulsory winding up of a co. made out no case for 
an order. A creditor aiipeared, without notice 
to the CO., in support of the petition, having the 
day before Hie hearing filed an affidavit proving 
a debt whicli would have entitled him to a com- 
pulsory order if he had presented a petition : — 
Held : no ordei* could be made on the petition in 
favour of the creditor, on the ground that the co. 
]ia<l not notice of the fresh case made against 
them by tlie creditor. — Re Spence’s Pat?:nt 
N oN-(U>NDUCn’lNG (VlMPOSmON & C’ement (Jo. 
(1869), L. K. 9 Eq. 9 ; 39 L. .1. Ch. 79 ; 21 L. T. 
413 ; 18 W. H. 82. 

5708. Petition stood over for 

substituted petitioner to make affidavit in support.] 

— Re Invicta Works, Ltd. (1894), 38 Sol. Jo. 290. 

5709. Original petitioner asking leave 

to withdraw — Adjournment to see if any one 
wished to be substituted.] — Where a petition to wind 
up a CO. in voluntary liquidation charged various 
irregulariticis, & at the hearing the petitioner asked 
leave to withdraw, the ct. adjourned the petition 
for a month to see if any creditor or shareholdei' — 

Canadian Pacific Ry. Co., Garnishee 
(1912), 17 B. C. R. 475.— CAN. 

6702 1. .] — A oo. wa** 

named in the memorandum of aaBocn. & 
in the arta. of aasocn. “ The Cork Con- 
sUtution, Ltd.’* & it was registered 
In that name. The name of the oo. 
had not been changed. The M. Bank 
presented a petition intituled “ In 
the matter of “ tho Cork Constitution 
Co., Ltd.” for tho compulsory winding 
up of the co. Other orders woi*o 
made In the matter of the Cos. Acts, 
1862 & 1867, & in the matter of the 
Cork Constitution Co., Ltd.” An 
order was made to amend the petition 
& all orders in the matter by strlkLag 
out tho word “ Co.” after tne words 


Ltd. V. S. A. I. F. Co-operative 
Development Co., Ltd., H 922 J 
C. P. D. 275 .— S. AF. 

PART in. SECT. 86, SUB-SECT. 3.— 

E. (k). 

h. Right U) withdraw — Creditors 
petition — SahsHtiUion.] — In an applica- 
tion for n winding-up order petitioners 
may diseontlnno proceedings on settle- 
ment of their olaims ; & creditors, 

other than petitioners, who have not 
themselves petitioned, are not entitled 
t/O be substituted for such petitioners 
for tho purpose of continuing tho 
proceedings, — Doyle v. Atlas Can- 
ning Co. (1897), 6 B. C. R. 279.— CAN. 


PART III. SECT. 36, SUB-SECT. 3.— 

E. (1). 

c. For what purpose allowed — 
Iticorrect name of company — Effect on 
liQuidator's title to assets,] — Pltf. in an 
action to recover a debt from an assocn. 
in 00111*86 of winding up under the con- 
trol of the ot., applied for payment out 
of ct. of garnished moneys to jdtf., In 
preference to tho liquidator, on tho 
ground that the windlng-up proceedings 
were intituled with the wrong title 
of the assocn : — Held : the moneys 
should be paid to the liquidator, & on 
a subseciuent motion on behalf of 
the liquidator, a nunc pro tunc order 
was made. — S wift Canadian Co., Ltd. 
V. IsiAND Creamery Assoon., Ltd., 
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Sect, 36. — Winding-up by court: Sub-scci, 3, E, (?)» 

no one had appeared on the j)otition — desired to 
be substituted as j^etitioner under J893 (Winding 
up) Rules, r. 2 . — Ee Welsh Manupacturino <te 
WoOLSTATLiNG Oo. (1891), 1 Mans. .533 ; 13 R. .55. 

5710. Only if original petition founded 

on valid subsisting debt — Good reason for original 
petitioner being unable to proceed .] — Ee Charles, 
Ltd. (1900), 51 Sol. .lo. lOJ. 

5711. Original petitioner not ap- 

pearing.] — Where upon a petition for winding up 
a CO. petitioner <loes not appear at the hearing, 
the ct. has no power, under 1903 (Winding up) 
Rules, r. 3(), to substitute as petitioner a credii/or 
or contributory . — Ee Vanguard Motorbus (’o., 
Ltd. (1908), 21 T. L. R. .526. 

5712. Addition of petitioner — Shareholder 

who has purchased petitioning creditor’s debt.] — 
Ec Paris Skating Pink Co., No. 5461, ante» 

5713. Death of petitioner — Petition con- 

tinued by personal representative.] — Er Dynevor 
D uFFJtvN Colli eujf:s ('O., [1878 J W. N. 199. 

5714. .] — Ec ( V)MMERC1AL RaNK 

OF London, [1888] W. N. 211. 


(m) Order on J*cHfion. 

5715. Form of order — Two companies cannot be 
included in one order — Even though separate lists 
of contributories are made out.] — Two cos. (cannot 
be included in one winding-up order, even though 
separate lists of contributories are made out for 
each CO. — Rc Shields Marine Insurance Co., Lee 
& Moor’s Case (1867), 17 L. T. 308 ; 16 W. R. 69. 

5716. Limited order — Such proceedings as 

necessary to obtain statement of affairs.] — Ee 
New Imperial Electric Lami> Co., Ltd. (1903), 
Times ^ Feb. 19. 

5717. .]~Practk^e Note (1903), 

20 T. li. R. 73 ; sub nom. Ec India Rubber 
MANifFACTURiNG Co., Ltd., 48 Sol. Jo. 8L 

5718. Advertisement of order — Advertisement out 
of time — Order post-dated.] — Ee Doncaster 
IT:umanent Benp:fit Building & Investment 
Society (1863), II W. R. 459. 

5719 . Extension of time.] — Ec East 

Cambrian Cold Mining (-o., I/ro., No. 5627, 

5720. Re-advertisement of order — Order amend- 
ed.] — Ec Foel (Clynnog) Slate Quarries (1893), 
38 Sol. Jo. 81. 

5721. Amendment of order — Mistake in name of 
company.] — Ee Foel (Clynnog) Slate Quarries, 
No. 5720, ante. 

5722. Before order drawn up — Jurisdiction 


of court to vary order.] — Re Crown Bank, No. 
5370, mite. 

5723. Suspension of order — By Court of Appeal 
— To enable views of shareholders to be ascertained 
— Company with prospect of ultimate success.] — 

Re Fact AGE Parisien, Ltd., No. 5522, ante. 

5724. Discharge of order. — By court of first 
instance.] — Ee Hemp & Flax Manufacturing Co. 
(1851), 17 L. T. O. S. 240. 

5725. After delay .] — A petition to 

discharge a winding-up order dismissed, with 
costs, on account of delay in presenting it . — Re 
Chepstow, Gloucester Forest of Dean Ry. 
Co. (1851), 2 Sim. N. S. 11 ; 18 L. T. O. S. 70 ; 
61 E. R. 243. 

5726. .] — The ct. has juris- 

diction to discharge an order made in the winding 
up of a co., notwithstanding that more than three 
weeks have (‘lapsed since the order was made. — 
Re Estates Investment (V)., Ex p. Turnley 
Oliver (1869), J^. R. 8 Eq. 227. 

5727. Petitioner’s debt paid.] — Where 

a co. is ordered t o be wound up on a iietition on 
which no creditors other than i)etitioning creditor 
.appear, his debt is aftei wards paid by the co., 
the Avinding-uj) order may be discharged under 
Ord. 29, r. 14, as in the nature of a judgment by 
default . — Ee Aston Hull Coal & Brick Co., 
Ltd. (1882), 45 L. T. 676 ; 30 W. R. 215. 

5728. After order passed & entered 

— Order obtained under mistake.] — Re Lyric 
Syndicate, Ltd. (1900), 17 T. L. R. 162. 

5729. By Court of Appeal — Petitioner’s 

debt paid.] — Ee Betzold (Alfred) (’o. (No. 
2) (1892), 37 Sol. Jo. 65, C. A. 

5730. Dismissal of petition to discharge 

order — Costs.] — Re National Havings Bank 
Assocn., No. 5493, ajite. 

Effect of order.] — Sec Sub -sect. 4, B., po.s7. 

5731. Carriage of order— To whom given — 
Debenture-holders — Whose interest in arrears.] — 
Re Stockton A Daki.ington Steam Trams Co., 
Ltd. (1888), 4 T. L. R. 716. 

5732. Petitioner employing company’s 

solicitor instead of his usual solicitor.] — Ee 

Lennox I’ublishing Co., Ltd. (1889), 61 L. T. 
787. 

Presentation of several petitions.] — 

See Nos. 5684-5691, luite. 


(n) Ajipeals. 
See Sub-sect. 18, jtost. 


“ Cork Constitution,*’ Buch amend - 
iiicnt to be without prejudice to the 
advertiscmenlH b{ proceedinfCB in th<i 
matter, Cork (Jonstitution 

(1882), y L. 11. ir. ih;l-ir. 

d. Additional allegation — 

// — Lost capital .] — When a 
petition for a winding-np order, iindi^r 
the AVinding-np Act. 11. S. C. 11)0(5, 
c. 144, allcigeH that the co. iw insolvent 
^ that its cai>ital stock is iinpairod to 
the full value thereof, amendments, 
if asked for should be allowed, under 
sects. 128 & 129 of the Art to set up 
facts which would bring tl»c co. within 
suh -sects, (a), (d) He ( f ) of sect. 3, 
from which the co. could be deemed 
to be insolvent ; to add an allegation 
that the lost ciapitai will probably not 
be rosUired Avithin one year, & allega- 
tions of fact as to the business actually 
caiTied on by the co. ; when such 
amendments could not occasion any 
Burpriso, prejudice, or injustice to the 


CO., & would not set up any now ground 
for invoking tt»e s(atiit(5 not already 
stated in the petition. — Rc Canadian 
Generai. Service Cori*n. (Mo. 2) 
(I'JM), 27 W. L. IL 105.- -CAN. 


PART III. SECT. 36, SUB-SECT. 3.— 

E. (m). 

e. Form of order — Must mime 
pcrmmient liquidator.] — A winding-up 
order must, name the permanent 
li(luidator & can therefore only be 
made after notice to creditors, coii- 
tributones, etc. — Re. S'J'ekl. Co. of 
Canada, Ltd. (1884), 5 R. & G. 49.— 
CAN. 

f. Merciianth’ Bank 

OF Halifax v . Gillespie (1884), 10 

S. C. R. 312. — CAN. 

g. Order of the court — 

Though made, in cluimbers .] — An order 
under the Dominion Wiudlng-up Act 


take tho form of a ct. onier 
although made by way of eliamber 
summons or motion in chain i>ers. — 
Re Winding - lip Act, Re Bank op 
Vanc’OIWER, 11920] 1 VV^ W. it. 810. — 
CAN. 

h. Need md direct lehuling 

up of company’s business.]- — An order 
made under AVinding-up Act, c. 129, 
directing winding up of a co., instead 
of the biislness of a co., is goo<i. — Re 
ClTSHIN<J SlTLl'HITE FlBltE Co. (1000), 
37 N. B. R. 254.— CAN. 

k. Nature of — Final order.] — An 
order of the county ct. approving of the 
sale of the assets is a “ linal order,” 
as nothing further remains to be done 
under it & therefor<^ is the subject of 
appeal.— Rc Jones (D. A.) Co. (1892), 
19 A. R. 03. — CAN. 

l. — — Re Fixirida Min- 

ing Co., Ltd. (1902), 8 B. C. R. 388. 
-—CAN. 
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F, Costs, 

{a) Right to Costs, 
i. Creditors, 

6733, Appearing on petition — General rule — 
Not entitled to costs as of right — Must show 
reasonable ground for appearing.] — A creditor 
appearing on a winding-up petition is not entitled 
to his costs as a matter of riglit : to entitle him 
to them he must show a reasonable ground for 
appearing ; & if he aiipears merely to ask for 

them, & nothing more, they will be refused. — 
Re Hull & County Bank (1878), 10 Ch. D. 130 ; 
27 W. R. 377. 

5734. Petition dismissed for non-appearance 

of petitioner.] — Re Anglo-Virginian Freehold 
Land Co., [1880] W. N. 155. 

6735. Notice of intention to appear not 

stating whether intention of party to support or 
oppose.] — Re Green, McAi.lan A Feilden, Ltd., 
[1891] W. N. 127. 

5736. Notice of intention to appear not 

stating what order party intends to support.] — Re 

Woodrow, Hooper, & Co., Ltd. (1893), 37 8ol. Jo. 
280. 

5737. Opposing petition — ^Company insolvent.] — 

Costs were given to a creditor who opposed a 
petition by a paid-up shareholder to wind up an 
insolv(‘nt co. — Re ('ARNAiivoNsiiiRE Slate (k>., 
Ltd. (1879), 40 L. T. 35. 

5738. Although not served.] — The general 

ruh) of the ct. as to costs, where a winding- 
U]3 petition is dismissed, is, that shareholders not 
served wJio appear A oppose will have one set of 
costs, A creditors not served who appear & oppose, 
anotluii* set of (;ost s. But this ruhi is not inflexible, 
tV; the ct. will, in each case, be guided by the 
I)articu]ar cii’cunistances. — Re Anglo-Egyi’TIAN 
JNJavigation Co. (1809), L. R. 8 Eq. 000 ; 21 L. T. 
19. 

Creditor petitioner — On making of order.] — Sec 

Sub-sect. 3, F. (6), post. 

5739. Tender of debt by company — & 

costs — Refused by petitioner.] — Re Imperial 
Guardian Life Assurance Society, No. 5445, 
ante. 

5740. .] — Re Times Life 

Assurance Guarantee Co., No. 5095, ayite, 

5741. Without costs — Whether peti- 

tioner bound to accept.] — Where, after a i)etition 
to wind uj) a co., petitioning creditor’s debt was 
tendei’ed minus the costs incurred by him in 
respect of Ids petition, th(‘. ct. put the co. upon 
terms (‘ither to pay the costs of the petitioner 


within a fortnight or to be wound up. — Re 
St. John’s United Copper & Lead Mining Co., 
Newfoundland, Ltd., Ex p. Mackrill (1861), 
4 L. T. 260. 

ii. Contributories, 

5742. Appearing although not served — & al- 
though not liable as a contributory.] — In 1845 a 
CO. was projected & was provisionally registered, 
but, the allottees of shares not having paid any 
deposits, the undertaking was abandoned. The 
soil’, had given the members a guarantee against 
any expenses incurred in the formation of the co., 
but to avoid litigation each of the members paid 
a sum sufficient to liquidate all liabilities, except 
the solr.’s bill. The brother of the solr. then 
presented a petition for winding up the co. under 
the acts: — Held: (1) although it has been de- 
cided that unformed cos. came within the meaning 
of the winding-up acts, the ct. was bound to 
regard the inconvenience likely to arise in such 
cases, where each member was only liable for the 
debts whicJi he had expressly authorised, &, as 
there were no liabilities proved, which would 
not be covered by the guarantee, this was not a 
case for a winding-up order; (2) although resp. 
had opposed the petition without being liable as a 
contributory, & without being served with the 
petition, he was entitled to his costs. Petition 
dismissed, with costs. — Re Narborough & Wat- 
LiNGTON Ry. Co., Ex p. James (1850), 1 Sim. N. S. 
140 ; 20 L. J. Ch. 275 ; 61 E. R. 55. 

5743 . To oppose adoption by court of 

proceedings in voluntary winding up.] — Where a 
co., formed registered under 1856 Act, was not 
registered under 1862 Act, & after the latter Act 
came into operation a resolution was passed for 
voluntary winding up, & a petition was pre- 
sented asking for a winding up under order of the 
ct., but adopting the proceedings in the voluntary 
winding up, the ct. made the common winding-up 
order only, it being doubtful whether it had juris- 
diction to adopt the voluntary proceedings. An 
opx>osing shareholder, who was not served with 
Hie petition, but who apjieared & successfully 
opposed the adoption of the voluntary pro- 
ceedings, was allowed his costs. — Re Minima 
Organ Co., Ltd. (1863), 8 L. T. 109 ; 11 W. R. 
530. 

5744. .] — Re Anglo-Egyp'TIAN Navigation 

Co., No. 5738, ante, 

5745. Opposing compulsory order — Present at 
meeting at which voluntary i^nding-up resolution 
passed.] — ^A party who has been present at a 


PART III. SECT. 36, SUB-SECT. 3.— 

F. (a) i. 

m. Appcarlnu on peiition — General 
rule — Allowed unleHS aytpcnrance clearly 
unnecessary.] — In >viiidin{?-up iirocoed- 
Ings the costs of the appearance 
of a creditor’s representative should 
ho allowed, wheuevi'r such apiicaranco 
is not clearly unnecessary, & the iiiero 
fact that the Interests of the creditors 
& official liquidator are identical is 
not a Biiffleient reason for refiisiiiff 

costs. lie JjAKK WlNNlPEU Trans- 

roKTATlON, Litmbeu & Trapino Co. 
(1891), 7 Man. L. li. 605.— CAN. 

n. SoUntor ap 2 )omled by 

referee to represent general body of 
creditors — Not favoured by courts .] — 
Upon a reference for the \\inding up 
of a CO., the referee appointed a firm 
of Bolrs. to rcpieflont the general body 
of creditors, & ordered that they should 
bo notified to attend wlnuiover he so 
directed, & that their costs os between 
solr. & client, should bo paid out of 
tiio assets : — Held : this class of order 


& liability was not favoured by tho 
cts., & should bo invoked & attondanco 
thiueunder had only when there was 
any special question on which tho 
apiioaranco of soinu one to represent 
the creditors was desirable ; at- 
tendanoos & services should not bo 
paid for out of the assets except where 
contemporaneously approved of by tho 
reforoo ; & it was not proper practice 
to extend this at tho close of tho pi*o- 
ceediijg’s by obtaining a certificate 
from him that, had he been applied 
t,o from time to time, lie might have 
provided for other attendances & 
Htuvlcos. — Be Drury Nickel Co. 
(1895), 16 r. R. 625.— CAN. 

o. No appearance entered — 

No costs allowed — Although no objection 
taken at hearing.] — Creditors & de- 
bcutm’e-holders who neglected to enter 
an appearance to a winding-up petition 
as required by rule 56 of Winding-up 
Rules, 1896, but wdio appeared by 
counsel on tho return of the petition 
which was dismissed with costs : — 
Held : not entitled to costs. Tho fact 


that their counsel was heard without 
objection by petitioner’s counsel made 
no difference. — Re Winding-up Acn', 
Re Albion Iron Works Co., Ltd. 
(1901), 10 B. C. II. 351.-— CAN. 

p. Creditor pciiHoner — Costs Jtrst 
charge on assets — Subject to prior liens.] 
— A petitioning creditor is entitled to 
his costs as a first charge on the assets 
of tho CO., subject to any prior lions on 
tho estates — Re Nahor Habt Tea Co. 
(1819), 3 B. L. II. App. 11.— IND. 


PART III. SECT. 36. SUB-SECT. 8.— 
F. (a) ii. 

q. Costs incurred prior to pre- 
senting of petition — No power to allow,] 
— In proceedings under Winding-up 
Act, the ct. has no power to award to 
the solr. for the shareholders costa 
incurred prior to the presenting of the 
petition for the winding-up order. — 
Re Prudential Life Insurance Co., 
fl919] 3 W. W. 11. 69 ; 17 D. L. R. 706. 
—CAN# 
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Sed, 36 . — Winding up by court: Sub-sect, 3, F, (a) 

meeting at which a resolution was passed to wind 
up the affairs of a co., but who subsequently 
opposed a petition for an order to wind them up 
under the winding-up acts, will not be allowed the 
costs of his opposition, the master having reported 
that it was expedient to wind up the co . — Re 
Ajrigna Iron & Coal Co. (1852), 19 L. T. O. S. 8. 

6746. Appearing separately — Interest fully repre- 
sented by company.] — A creditor’s petition for 
winding up a co. was dismissed with costs. 8ome 
of the shareholders appeared sejiarately — Held : 
they could not have their costs, as their interests 
were fully represented by the co . — Re General 
Exchange Bank, Ltd. (1866), as reported in 14 
W. II. 826. 


iii. Other Persons. 

Provisional liquidator.] — See No. 5657, ante, 

(b) On Making of Winding-up Order, 

574-7, General rule — What costs will be ordered 
to be paid out of estate.] — Where a petition to 
wind up a co. is dismissed, petitioner will, as a 
general rule, be ordered to pay the costs of the 
CO. opposing the petition, & of every person 
against whom a personal charge is made by the 
petition & who appears & disproves such charge & 
is otherwise free from blame ; but no other person 
appearing either to support or oppose the petition 
will be allowed any costs. Whore the winding 
up is made, petitioner & the co. will have their costs 
out of the estate, & shareholders & creditors, who 
appear to support the petition, will have out of the 
estate one set of costs between them. — Re Humber 
Ironworks Co. (1866), L. B. 2 Eq. 16 ; 35 Beav. 
346 ; 14 L. T. 216 ; 12 Jur. N. S. 265 ; 55 E. II. 
920. 

Annotalicms : — FoUd. Be Star & Garter Hotel Co. (1873), 
28 L. T. 258. Reid. Be Times Life Assoe. & Guarantee 
Co. (1869), li. R. 9 Eq. 382 ; lie Criterion Gold Mining 
Co. (1889), 41 Ch. D. 146. 

5748. Petitioner’s costs constitute first charge 
on assets.] — The costs of a petitioner upon whose 
petition an order to wind up a co. has been made, 
are a hrst- charge upon the assets of tlie co. — Re 
Audley Hall Cotton Spinning Co. (1868), 
L. B. 6 Eq. 245 ; 37 L. J. Ch. 901. 

Annotations : — Consd. Be Trueman, Hooko v. Piper (1872), 
41 L. J. Ch. 585. Befd. Be Now York Exchange Co., 
[1893] 1 Ch. 371. 

5749. Costs of unsuccessful opposition — Borne 
by parties occasioning them.] — If the right to an 
order to wind up a co. is established, the costs of 
intervening proceedings arising out of an opposition 
to the order must be borne by rosps. — Re Bos- 
WORTHON Mining Co. (1857), 26 L. J, Ch. 612 ; 
28 L. T. O. S. 352. 

5750. Payment of costs by ofilcial liquidator — 
Whether entitled to set off costs — Against calls.] — 

A winding-ujp order was made on the petition of a 
shareholder in a co., & the costs of the order were 
directed to be taxed, & paid by the official liqui- 
dator to petitioner some of resps., out of the 
assets of the co. A call asked for before, but made 
payable after, the winding-up order was pro- 
nounced, had since become due ; — Held : the 
official liquidator could not set off the taxed costs 
of the petition & order against the caU, but must 


pay such costs forthwith. — Re General Exchange 
Bank (1867), L. H. 4 Eq. 138 ; 16 L. T. 338. 

Annoiaiims -Apld. Re Equestrian & Public Buildings Co. 
(1888), 1 Meg. 115. Mentd. Be Beer, Brower & Bowman 
(1915), 113 L. T. 990. 

5751 , Against debt due from petitioner 

— ^Petitioner Insolvent^ — Re Equestrian & Public 
RTTTT.nTKfi Co- (1888). 1 Mecr. 115. 


(a) On Dismissal of Pelition, 

5762. Whether petition dismissed with or with- 
out costs.] — Re Ashburton United Mining Co. 
(1861), 17 L. T. O. S. 88. 

5753 . Petition on ground of insolvency & 

inability to pay debts — Failure of petitioner to 
prove allegations.] — ^Where, in a petition by a 
contributory to wind up a co. in bkpey., on tiie 
ground of insolvency & inability to pay its debts 
& also that there is an unsatisfied judgment 
against the co., petitioner fails in proving default, 
the petition will be dismissed with costs. — Re 
Osom’s Hill Mining Co., Ltd., Ex p, Bogers 
(1858), 31 L. T. O. S. 172. 

5754 . No justification for petition — Costs of 

all parties appearing.] — Tin; ct., on a petition for 
winding up a co. presented by a shareholder under 
circumstances which in no way justified the 
prayer, dismissed the petition with costs, & 
ordered the costs of all parties appearing to be 
paid by petitioner.— A lbion Bank, Ltd. (1 8[)6), 
15 L. T. 340 ; 15 W. B. 148. 

Annotation : — Apld. Jte Auglo-Egypiian Navigatiou Co. 

(1869), L. R. 8 Eq. 6G0. 

5755 . Bona fide case at time of presenting 

petition.] — Re Great Northern CorPER Mining 
Co., Ltd., No. 5523, ante. 

5756. ,] — Pc I’yneside Permanent 

Benefit Building Society (1885), 20 L. J. N. (’. 
1.30. 

5757 . “ Professional ” petition — ^One set 

of costs each to contributories & creditors.] — 
Re Diamond Fuel Co., No. 5377, ante. 

Debt bona fide disputed.] — Sec Nos. 5425, 

54.54, ante. 

Debt less than £50.] — See Nos. 5352, 5406, 

ante. 

— Petition by shareholder in arrear with calls.] 
— See Nos. 5485. 5490, ante, 

Petition by fully paid shareholder.] — See 

No. 5501, ante. 

5758. For what costs petitioner liable.] — Re 

Humber Ironworks Co., No. 5747, aide. 

5759 . Personal charges against director.] — 

Re Anglo-Greek Steam Co., No. 5396, a^de. 

5760. Costs of shareholders & creditors not 

served.] — Re Anglo-Egyptian Navigation Co., 
No. 5738, ante, 

,] — See, further. Nos. 5742, 6743, ante. 

5761. Costs of taking copies of evidence 

filed by petitioner &. company — Containing charges 
of fraud against contributories.]— The cornnion 
order dismissing a winding-up petition & giving 
to contributories opposing one set of costs does not 
include the usual charges conseijuent on taking 
copies of evidence filed by petitioner & the co., 
even though serious charges of fraud are made 
in the petition against contributories ; if these 
extra costs are to be allowed, sufficient & special 
grounds must be shown at the^ time the petition 
is dismissed, & a special direction must be given 


PART III. SECT. 36, SUB-SECT. 3.— 

F. (0). 

r. Whether petition dismissed with 
or without costs — Company already in 
alignment — Petitioner's knowledge of 
opposition — One set of costs each to 


company, creditors d: contrWutories .] — 
Where petitioners, knowing their 
application will be opposed by a large 
inajority ot the creditors, apply for an 
order for the winding up of a co. 
already in assignment. Sc it is refused. 


they must pay one set of costs to the 
CO. or its assignee, one to the creditors’ 
Sc a thi:^ set to the contribut ories, if 
any. — Re Olympia Co. (1916), 32 

W. L. K. 539, 628 ; 9 W. W. R. 263. 
403. 876.~-CAN. 
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in the order. — Ue Ibo Investment Trust, Ltd., 
[1904] 1 Ch. 26 ; 73 L. J. Ch. 71 ; 90 L. T. 373 ; 
11 Mans. 105. 

{d) Oil Presentation of Several Petitions. 
i. In General. 

5762. Whether company liable for costs of more 
than one petition.] — In a joint-stock co., pro- 
jected to consist of 120,000 shares, with a deposit 
of £2 a share, 53,000 shares were subscribed for, 
& the deposits were paid upon them, prior to 
February, 1846. The promoters obtained from 
the Spanish Govt, a right to construct a railway 
in Spain, & deposited £30,000 as a guarantee for the 
formation of the railway, subject to forfeiture if 
the works were not proceeded wdth. The pre- 
liimnary surveys were made, but litigation having 
arisen among the shareholders no further pro- 
gress was made in the undertaking, & tlie deposits 
of the Spanish shareholders were returned to them 
by the directors in Spain, upon an agreement to 
re-advance them when wanted : — Held : a proper 
case for ordering the co. to be wound up. Semhle : 
a CO. ought not to be charged with the costs of 
more than one petition for an order to wind up its 
affairs. — lie Madrid & Valencia Ky. Co., Bx p. 
Turner, Ex p. .Iames (1849), 3 De G. & Sm. 127 ; 
14 L. T. O. S. 268 ; 14 Jur. 55 ; 64 E. R. 410 ; 
on appeal (1850), 2 Mac. G. 169, L. V. 

Annofationa : — Mentd. Re Doiidro Valley lly. & Canal Co., 

Ex p. Mofls (1850), 19 L. ,1. Ch. 474 ; Parbury v. Chadwick 
(1850), 19 L. J. Ch. 562 ; Carron Iron Co. v. Maclaren 
(1855), 5 H. L. Cas. 416 ; Re Bank of Gibraltar & Malta 
(1865), 34 Beav. 556 ; Re General Co. for l*roniotion of 
Land Credit (1869), 5 Ch. App. 367, n. ; Re Matlioson 
(1884), 27 Ch. D. 225. 

5763. Circumstances of each petition 

treated separately.] — Wliere several petitions are 
presented for wiiiaing up a co., the ct. will consider 
the circumstances of each petition as if it were a 
separate one. Where a petitioner was a creditor 
of a banking co. for only £65, & the debt was 
attached in the Lord Mayor’s Ct., the petition 
was, under the circumstances, dismissed with 
costs. Where a petition is dismissed, shareholdei’s 
who oppose will have one set of costs, & credi- 
tors who oppose, another set of costs. — lie 
European Banking Co., Ex p. Baylis (1866), 
L. R. 2 Eq. 521 ; 35 L. .1. Ch. 600 ; 15 L. T. 310 ; 
12 Jur. N. S. 615. 


stances. The ct. will only allow the costs of one 
petition in these cases, unless special circumstances 
can be shown justifying more than one. — Re 
General Indemnity Assurance Co., Ex p. 
Edwards (1857), 28 L. T. O. S. 354 ; 5 W. R. 
465. 

5766. .] — There being two concurrent 

petitions for winding up a co., <Sc the one presented 
last coming on to be beard first, an application for 
the transfer of the latter to the same ct. as that 
in which tlie former was presented was refused. 
But upon the hearing of the first presented iieti- 
tion, which had been transferred to the same ct. 
as the second petition, an order was made directing 
payment of the costs of the first petition out of the 
assets of the co. 

A demand, under 1862 Act, s. 80, may be made 
by a creditor for the payment of his debt at a co.’s 
unregistered office, where the co. has no registered 
office. — Re British & Foreign Generating Ap- 
paratus Co., Ltd. (1865), 12 L. T. 368 ; 11 Jur. 
N. S. 559 ; 13 W. R. 649. 

5767. .] — (1) Where a creditor pre- 

sented a petition for winding up a co. the day 
after a similar petition by another creditor had 
been advertised in the public papers, & five days 
after the same petition had been announced in 
the Gazette : — Held : as second petitioner had 
presented liis petition so soon after the adverfise- 
rnent of the prior petition, it must be assumed, in 
absence of evidence to the contrary, that he had 
no notice of its i)re8entation, & was therefore 
entitled to his costs. 

(2) Where directors, after a resolution, presented 
a petition for winding up a co., with full notice of 
prior petitions having been presented by creditors 
& contributories for tlie same purpose, the ct. 
refused to allow them their costs. Serntde : a 
creditor who presents a winding-up petition after 
due notice of a prior petition having been pre- 
sented by another creditor for the same object will 
not be allowed his costs . — Rc Empire Assurance 
C oRPN., Ltd. (1867), 16 L. T. 341. 

5768. One set of costs on all peti- 

tions.] — AVhero successive petitions were pre- 
sented for winding up a co., in ignorance of prior 
jietitions, the et. in making the order allowed one 
set of costs on all petitions . — lie Owen’s Patent 
Wheel, Tire & Axle Co., Ltd. (1873), 29 L. T. 


Anrwtations : — Consd. Re Accidental & Marine InHco., 
Ex p. Kasch (1866), 36 L. J. Ch. 75. Refd. Re Star & 
Gari^r Hotel Co. (1873), 28 L. T. 258. Mentd. Re 
Combined Wolgrhiiig & Advertising Macluno Co. (1889), 

5764. Dismissal of first petition by agreement — 
Order made on second petition — Costs of creditor 
appearing to support dismissed petition.] — A 

petitioner, whose debt had been paid, agreed to 
dismiss Ids petition upon certain terms as to costs 
between himself the co. Two other petitions 
were in the paper for hearing on the same day, upon 
one of which a compulsory winding-up order was 
made : — Held : a creditor appearing to supx)oi't 
the first x>etition through petitioner’s solr. was not 
entitled to costs as against that petitioner. — 
Re British Guardian Life Assurance Society 
(1876), 24 W. R. 037. j 

ii. Effect of Notice of Prior Petition. ' 

5765. Petitioner In ignorance of prior petition — 
Whether entitled to costs — Special circumstances.] ' 

— ^Where thi’ee petitions were presented for 1 
winding up a co., the ct. mode one order upon | 
the tlnee petitions, but allowed the costs of the 
first & second only ; the costs of the second being 
allowed in consequence of the special circum- 


672 ; suh noni. Re Owen’s Wheel & Tire Oo., 
liTD., Ex p. Brown & Go., Ex p. Mitchell & Go., 
Ex p. Northfield Go., I/td., Ex p. Derbyshire 
S iLKSTONE Goal Go., Ltd., 22 W. R. 151. 
Annotation : — Mentd. Re Simon’s Reof Consolidated Gold 

Alining Co. (1882), 31 W. 11. 238. 

5769, ,] — Six months after the pre- 

sentation of a creditor’s petition to wind up a co., 
which it was arranged should stand over generally, 
pending a voluntary winding up, another creditor, 
without notice of the fii’st petition, presented a 
winding-up petition in another branch of the ct. 
The first petition was first heard, & a supervision 
order made thereon, & subsequently the second 
petition was transferred to the ct. in which the 
order was made : — Hold : petitioner was entitled 
to his costs. — Re Marron Bank Paper Mill Go., 
Ltd. (1878), 38 L. T. 140. 

5770. Up to time of receiving notice 

of prior petition.] — A creditor who presents a 
petition for winding up in ignorance of a prior 
petition, is entitled to liis costs up to the time when 
he has notice of the prior petition, but if he then 
proceeds, he will not be allowed liis further costs ; 
unless he has good reason to suppose that the other 
petition is not bond fide, in which case he is justified 
in proceeding & may be allowed liis costs. — Re 
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Generai. Financial Bank (1882), 20 Oh. D. 276 ; 
51 L. J . Ch. 490 ; 47 L. T. 1 ; 30 W. R. 4 1 7, C. A. 
Annotation : — ^Folld. Rc Bldg. Soca.* Trust (181)0), 41 Ch. D. 

140. 

5771. — Brooke (G. F.) 

& Co., (1888J W. N. 213. 

6772. - -.'\~~Re London & 

General Bank, Ltd. (1892), 36 Sol. Jo. 768. 

5773, .j — Ue Sheringiiam 

Development Co., Ltd. (1893), 37 Sol. Jo. 175. 

5774. Petitioner with notice o£ prior petition — 
Whether liable for costs.] — A iietitioner pre- 
sented a petition to wind up a co., after another 
petition for the same purpose had been adver- 
tised : — Held : he must pay the costs. — He 
Accidental & Marine Insurance Co., Ltd., 
Ex p. Rasch (1866), 36 L. J. Ch. 75 ; 15 L. T. 
173 ; 15 W. R. 84. 

5776. Petition advertised first .] — Re 

Standard Portland Cement Co., No. 5680, ante. 

5776 . Whether entitled to costs — Suspicion 

that petition not likely to be prosecuted.] — (1) A 

petition for winding up a co. should not also i)ray 
for the appointment of a particular pei*son as 
ollicial liquidator. The ct. has j^ower L) appoint 
one at the hearing of the petition if the parties 
consent ; otheiwise the matter must be settled 
in chambers. 

(2) Considering that, after the presentation of 
the llnst petition, petitioner accepted the office of 
oflicial liquidator, I think that second petitioner 
had sufficient reason to suspect that there was a 
I)robability of the fir's! i)etition not being duly 
prosecuted. 1 therefore think that there was 
sufficient justification for his presenting the 
second petition, A although I shall make but one 
order I give the carriage of it to first petitioner. 
1 think second petitioner should be allowed his 
costs (Sir John Romilly, M.R.). — Re Com- 
mercial Discount Co., Ltd. (1863), 32 Bcav. 
198 ; 7 L. T. 816 ; 11 W. R. 353 ; 55 E. R. 36 ; 
sub nom. Re Commercial Discount Co., Ltd., 
Cooper’s Case, 1 New Rep, 416. 

AmwtatUm : — As to (I) Refd. lie General Financial Bank 

(1882), 47 L. T. 1. 

5777. Suspicion that petition not 

presented bond fide — Necessity for proof of mala 
fldes or collusion.] — A creditor, presenting a 
winding-ux> petition, with notice that another 
creditor has presented a iietition with the same 
object, does tso at the risk of having his petition 
dismissed with costs, unless he can prove not 
merely that he has reason Id suspect that first 
petitioner is in collusion with the co., but that .such 
collusion actually exists. — Re Norton Iron Co. 
(1877), 47 L. J. Ch. 9 ; sub nom. Re Norton Iron 
Co., Lloyds’ Banking Co.’s Petition, Pease 
(J. W.) & (k).’s Petition, 26 W. R. 92. 

Annotatum : — Folld. Re Bldg. Socs.* Trust (1800), 44 Ch. D. 

140. 

5778. .] — Re Building 

Societies’ Trust, Ltd., No. 5681, ante. 

6779. .] — Re Empire AssurAxNce 

CoRPN., Ltd., No. 5767, ante, 

5780. Petition presented on inde- 

pendent grounds.] — Re Dor^: Gallery, Ltd., 
[1891] W. N. 98. 

6781. Stay of first petition — On St. 

Thomas Dock undertaldng.] — Re Scott & Jack- 
son, Ltd. (1893), 38 Sol. Jo. 59. 


(c) On Withdrawal of Petition. 

5782. General rule.] — ;As a general rule a peti- 
tioner who withdraws his i)etitiou for the winding 
uf) of a co. will be ordered to pay the costs of the 
parties appearing. But the rule is not an in- 
flexible one, A the ct. will have regard tD the 
circumstances of each case . — Re District Bank 
op London (1887), 35 Ch. D. 576 ; 56 L. J. Ch. 
774 ; 57 L. T. 475 ; 35 W. R. 664 ; 3 T. L. R. 
292. 

Annotation : — Refd. Rc Criterion Gold Mining Co. (1889), 

41 Ch. D. 146. 

5783. .] — Re Criterion Gold Mining Co., 

No. 5795, post. 

5784. ,] — lie Adjustable Horse Shoe 

Syndicate, Lit>., [1890] W. N. 157. 

5785. Costs of shareholders — Appearing to oppose 

petition.] — A petition which had been jjresented 
for the winding up of a co. was withdrawn : ■ 

Held : the sliareholders who had appeared to 
oppose the petition were, tis well as the co. entitled 
t/O their costs . — Re London A Suburban Bank 
(1870), 23 L. T. 447 ; 10 W. R. 88. 

5786 . Withdrawal of petition before 

advertisement.] — Re United Stock ICxitiange, 
Ltd., E.C p. 1*hilp A Kidd, No. 5570, ante. 

5787. Appearing to support petition.] 
When a petition to wind up a co. is withdrawn at 
the hearing, shareholders who have appeared to 
support the petition are not entitled to any costs. — 
Re Jahlochkofp Ph.EirrRic Light A Power Co., 
Ltd. (1883), 49 L. T. 566 ; 32 W. R. 168. 

AoTiyofation : — Distd. Rc Naciipai Gold Mining Co. (1884), 

28 Ch. D. 65. 

6788. Costs of creditors — Appearing to support 
petition.] — Rc Home Assurance Assocn., No. 
5696, ante. 

5789 . One creditor partly paid & 

another not paid anything.] — A creditor’s winding- 
np petition having by arrangement stoc)d over, it 
was ultimately, at the reciuest of y)etitioU(‘r, ciis- 
missed with costs as against the cjo., the co. having 
paid petitioner’s debt A costs. One of two 
creditors who appeared separately to support the 
winding up had, since the petition stood (jver, 
been paid jmrt of his debt, but the other had not 
received anything : — Held : the piopcr order was 
to give one set of costs, but to give such costs 
entirely to the creditor who had gairu^d nothing 
by the proceedings, to the exclusion of the creditor 
who had been paid his debt in part . — Rc Peckham, 
etc. Tramways Co. (1888), 57 L. J, Ch. 462 ; 
58 L. T. 876. 

ArmoUition : — Ck)nS(l. Re Criterion Gold Mining Co. (1889), 

41 Ch. D. 146. 

5790. Appearing in consequence of adver- 

tisement.] — Re Hereford A South Wales 
Waggon A Engineering ( V)., No. 5697, ante. 

5791. Appearing to oppose — Even though 

not served.] — Where a creditor who has presented 
a winding-up petition dismisses his petition at 
the hearing, creditors who have not been served 
appearing to oppose the petition arc entitled to 
their costs of appearance, Pai’ent Cocoa 

Fibre Co. (1876), 1 C^h. D. 617 ; 45 L. J. Ch. 207. 

AnnoUiiinns -Distd. Rc Jabloohkotf Kloctric Light & Power 

Co. (1883), 49 L. T. 566. Apld. /ie British Electric Street 

Tramways, 11903J 1 Ch. 725. Refd. Re Paper Bottle Co. 

(1888), 40 Ch. D. 52. 

6792. Costs of shareholders & creditors — Ap- 
pearing either to support or oppose.] — Where a 
winding-up petition is dismissed on the application 
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6777 i. Petitioner with notice of prior 
petition — Whether ,, entitled to costa — 


Necessity for proof of nuda fldes or 
collusion .] — A creditor presontiiig a 
wlndiug-up petition, with uotioo of a 
former one, does so at his own risk as 
to costs, & can recover costs subso- 


I quontly incurred, only if he can show 
i that the first petition was presented 
! Ttiald fide or collusively . — Re Manitoba 
I Milling, etc. Co. (1891), 8 Man. L. B. 
1 426.-- CAN. 
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of petitioner, shareholders & creditors appearing 
either to oppose or support the petition are 
entitled to their costs.— Nacupai Gold 
Mining Co. (1884), 28 Oh. D. 65 ; 54 L. J. Ch. 109 ; 
51 L. T. 900 ; 33 W. R. 117. 

Annotation : — Reid. He Paper Bottle Co. (1888), 40 Ch. I). 52. 

5793. Separate sets of costs.] — Where 

at the hearing of a winding-up petition petitioner 
elects to withdraw his petition, &; have it dis- 
missed with costs, shareholders & creditors, 
whether appearing to support or oppose the 
petition, are entitled to separate sets of costs. — 
Re North Brazilian Sugar Factories, Lti>. 
(1886), 56 L. T. 229. 

Annotations .'-—"EoVL^, He Paper Bottle Co. (1888), 40 Ch. I). 

52. Expld. Re PiKJkhaiii, etc.. Train. Co. (1888), 57 

1j. J. Ch. 402. Reid. He Criterion Gold Milliner Co. (1889), 

41 Ch. D. 140. 

5794. Petition presented by 

company itself.] — Wlien a petition for tlie winding 
up of a CO. by the ct. is withdrawn by petitioner, 
eacli set of shareholders &; each set of credit^ors 
appearing, whether to support or to oppose the 
lietition, is as a general rule entitled to a separate 
set of costs, &i this rule applies even when petition 
is presented by the co. itself.— Paper Bom’LK 
Co. (1888), 40 Ch. 1). 52 ; 58 L. J. Ch. 82 ; 60 P. T. 
354 ; 37 W. R. 211. 

Annotation : — -Refd. He Crit/Orion Gold Mining Co. (1889), 

00 L. T. 218. 

5795. Discretion of court.] — 

There is no general ruh‘ that when a petition for 
the winding np of a co. is withdrawn by petitioner, 
shareholders ik> crcjditors ai)])earing, whether to 
support or oppose the petition, are entitled to 
separate sets of costs. Tlie ct., in the exercise 
of its discretion, will liave regard to the circum- 
stan<;es of eacli particular case. Where a winding- 
up petition was withdrawn by petitiomu's, in 
conseipience of an arrangement made between 
them Sc the co. for sccurihg payment of petitioners’ 
debt, shar(diolders appearing to oppose were 
allowed one set of costs only . — Rc (hiiTERiON 
Gold Mining (’o. (1889), 41 ( 'h. D. 146 ; 58 

L. .1. Ch. 277 ; 60 L. T. 218 ; 37 W. R. 348 ; 5 
T. L. R. 313 ; 1 Meg. 3 66. 

5796. .] — When iietitioner for a 

winding-up order elects at the hearing to witli- 
draw his jxdJtion, lie will be ordered to pay the 
costs of those persons who liave given notice, 
within the time limited by 1892 (Winding up) 
Rules, r. 20, of their intention to appear, one set 
of costs to those supporting, <fe another set to 
those opposing.— British Ei.ectric Street 
Tramways, [1903] 1 Ch. 725 ; 72 B. J. Ch. 386 ; 
10 Mans. 195. 


( / ) Separate Sets of Costs. 

5797. When allowed — Shareholders or creditors 
supporting successful petition.] — Re Humber 
Ironworks Co., No. 5747, ante, 

5798. Shareholders or creditors opposing 

unsuccessful petition.] — Re European Banking 
Co., Ex p. Baylis, No. 5763, ante. 

5799. Shareholders not served & appearing 

to oppose — Creditors not served & appearing to 

PART III. SECT. 36. SUB-SECT. 3.— 

F. (f). 

s. When allowed — Not to include 
costs of conteM.] — As to the costs of a 
contest : — Held : ono sot of costs 
should bo allowed to the shareholders 
& one to the creditors appearing on tho 
petition, not iucluding any costs 
occasioned by tho contest. — He CV)M* 
mkrcial Bank or Manitoba (1893), 9 
Man. L. II. 342.— CAN. 


oppose.] — Re ANGLo-EoYP'riAN Navigation Co., 
No. 6738, ante. 

5800. Separate counsel instructed — For 

respondent creditors & contributories — No op- 
position.] — Where upon an unopposed petition for 
winding up, petitioners’ solrs. instructed separate 
counsel to appear for resp. creditors con- 
tributoi'ies, it not appearing that there had been 
any reasonable assurance of opposition, these 
resp. were not allowed their costs. — Re Military 
General Tailoring Co., Ltd. (1877), 47 
L. J. Ch. 141 ; 26 W. R. 75. 

5 g 0 i. For creditors or contributories.] 

-—Creditors or contributories supporting or op- 
posing a p(*tition to wind up, & appearing by solrs. 
who are instructed by petitioner or the ct)., are 
not entitled to a separate set of costs. — Re 
Brighton Marine Palace & Pier Co., Ltd. 
(1897), 13 T. L. R. 202 ; 41 Sol. Jo. 257. 

Annotations : — Apld. He Silberhiitte Supply Co., flOlO] 

W. N. 81. Refd. He Ibo InveHtment TriiKt (1903), 90 

L. T. 373. 

5802. — Discretion of taxing master 

to allow costs of separate counsel.] — Re Silber- 
ihitte Suppj.y Co., Ltd., [1910] W. N. 81. 

5303 . Shareholders & creditors opposing 

“ professional ” petition.] — Re Diamond Fuel (7o., 
[1878] W. N. 11 ; subsequent proceedings (1879), 
13 Ch. D. 400, C. A. 

Shareholders & creditors appearing to 

support or oppose withdrawn petition.] — See Sub- 
sect. 3, F. (c), ante. 

ig) Appeals as to Costs. 

5804. Court of Appeal will not re-open decision 
— ^Merely on question of costs.]— New Gas Co., 

No. 5302, ante. 

See^ farther i Sub-sect, 18, C., post. 

{h) Security for Costs. 

5805. When ordered — Petitioner — Resident out 
of jurisdiction.] — -A petition for winding up a co. 
was presented by a petitioner who was resident 
out of the jurisdiction : — Held : he was liable to 
give security for costs, as in the case of a pltf. in 
a suit resident out of the jurisdiction . — Re Royal 
Bank of Australia, Ex p. Latta (1850), 3 De 
G. A Sm. 186 ; 19 L. J. Ch. 163 ; 14 L. T. O. S. 
462 ; 14 Jur. 908 ; 64 E. R. 437. 

Annotaiions : — Refd. Atkins v. Cook (1857), 5 W. R. 381; 

He Home Assce. Assocn. (No. 2) (1871), L. R. 12 Eq. 112. 

5806. After affidavits filed In 

answer to petition.] — Petitioner, an unsatisfied 
judgment creditor, residing out of the jurisdiction, 
asking for an order for the compulsory winding up 
of an assocn., was, on the application of resps., 
ordered to give security for costs to the amount of 
£100 : — Held ; filing affidavits after taking out a 
.summons for security was not a waiver . — Re 
Home Assurance Assocn. (No. 2) (1871), L, R. 
12 Eq. 112 ; 25 L. T. 199 ; 19 W. R. 947. 

5807. Resident in Scotland.] — 

Petitioners in chancery who reside in Scotland are 
still liable to give security for costs . — Re East 
Llangynog Lead Mining Co. (1875), 23 W, R. 
587. 

Annotation : — ^Refd. Re How'o Machine Co., Fontaine’s Case 

(1889), 41 Ch. 1). 118. 
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F. (h). 

t. When ordered — ■ Petition to set 
aside windino-vp order — Man of straw 
— Nominee of other undisclosed share- 
holders.] — A contributory of the co., 
poGtioulng to set aside a vvindlilg-ui) 
order, w^os ro(piired to give security for 
tho costs of the co., & a crediter 
oi>posiiig tho petition, where it 
appeared that the ooutributory, al- 


though ho had a nominal iotorest as 
t.he holder of stock upon which 
nothing w’as paid, w’as not in such a 
position that anything would be made 
out of him upon execution, & was 
petitioning merely in the interest of 
other persons, who lived out of tho 
jnrisdiiJtion, & who had indeinulfled 
Jiim as to costs. — Re Rainy Lake 
Lumiiek Co. (1886), 11 i\ H. 314. — • 
CAN. 
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Sect 36 . — Winding up by court : Sub-sect* 3, F, (h) / 
sub-sect 4, A. <S^ B. (a),] 

5808. Judgment obtained by 
creditor in undefended action against company.]- 

A CO. against whom a winding-up petition had been 
presented applied that petitioner, who was resident 
abroad, might be ordered to give security for 
costs. Petitioner had obtained judgment in an 
undefended action against the co. : — Held : no 
security need be given . — Be Contract & Agency 
CoRPN., IJTI}. (1887), 57 L. J. Ch. 5 ; 4 T. L. R. 
141. 

Armolations : — Apld. Crozat v. Broffden (1894), 63 L. J. Q. B. 

325. Distd. Re Alabama Portland Cement Co. (1909), 

25 T. L. R. 691. 

5809. All co-petitioners foreigners — 

One resident within jurisdiction.] — Re British 
Empire Filter Co. (1850), 15 L. T. O. 8. 410. 

5810. Foreign company — Debt ad- 

mitted.] — A foreign co. presented a petition for the 
compulsory winding up of an English co. which 
was in voluntary liquidation <fe the whole of 
whose assets had been taken possession of by 
debenture-holders ; — Held : although the debt to 
petitioners was admitted they must give security 
for costs . — Re Atabama Portland Cement Co., 
Ltd. (1909), 25 T. L. R. 691. 

5811. Bankrupt.] — After the pre- 

sentation 4&i before the hearing of a winding-up 
petition, petitioner filed a petition for the liquida- 
tion of his own affairs under Bkpcy. Act, 1869 
(c. 71), ss. 125, 126 : — Held : he must give security 
for costs in tlie winding-up petition.— AV Carta 
Para Mining Co. (1881), 19 Ch. D. 457 ; 51 
L. J. Ch. 191 ; 46 L. T. 406 ; 30 W. R. 117. 
AnvMatixnis : — Reid. Cowell r. Taylor (1885), 31 Ch. D. 34 ; 

Rhodes v. Dawson (1886), 16 Q. B. D. 548. 

5812. Unable to be found at address 

given — Solicitor unable to state private address.] — 

A petitioner for the winding up of a co., who has 
given a business address at which he cannot be 
found, & whose solr. is unable to state his private 
address, will be ordered to give security for costs. — 
Re Sturgis (British) Motor Power Syndicate, 
Ltd. (1885), 53 L. T. 715 ; 34 W. R. 163. 

AnnMation : — Reid. Chellew v. Brown, [1923] 2 K. B. 844. 

5813. Party opposing — Contributory — 

Resident out of jurisdiction.] — A shareholder of a 
CO. who resides out of the jurisdiction, & appears 
to oppose a petition for winding up tlie co. cannot 
be required to give security for costs . — Re Percy 
& Kelly Nickel, Cobalt, & Chrome Iron 
Mining Co. (1876), 2 Ch. L). 531 ; 45 L. J. Ch. 
526 ; 24 W. R. 1057 ; 3 Char. Pr. Cas. 408. 
Annotations : — Reid. Crozat r. Brogrden, [1894] 2 Q. B. 30 ; 

MaatHchttpplJ Voor Fondsenbezlt v. Shell Transport & 

Trading Co., [1923J 2 K, B. 166. 

5 gl 4 ., Company — On application for ad- 

journment pending appeal in reference to judgment 
debt to House of Lords.] — Re British liiQuiD Air 
Co. (1908), 126 L. T. Jo. 77, C. A. 

On appeal against order.] — See Sub- 
sect. 18, H., post* 


Sub-sect. 4. — The Winding-up Order. 

A* In General* 

Form of order.]— Nos. 5715-5717, ante* 

Amendment of order.] — See Nos. 6370, 6720, ante* 

Advertisement of order.] — See Nos. 6627, 6718, 
ante* 

Suspension & discharge of order.] — See Nos. 6493, 
5522, 5724-5729, arde. 

Carriage of order.] — See Nos. 5084, 6691, 5731, 
5732, ante, 

B* Effect of Order* 

(a) In General. 

5815. Not same as adjudication In bankruptcy.] 

— (1) An order to wind up a joint-stock co. is 
not in the natui*e of, nor has it the same effect as, 
an adjudication in bkpcy. 

(2) Wliere a creditor, in an action against a co. 
registered under 1862 Act, had, before a petition 
for winding up the co. was presented, recovei'ed 
judgment, & sued out a writ of execution, which 
was in the sheriff’s hand, & would have been 
executed but for resistance made to the sheiiff ’s 
officer, the ct., after making the winding-up order, 
in the exercise of its di.scretion, dissolved an 
injunction, restraining tlie execution, which had 
been obtained on motion ex p. by the petitioning 
creditor immediately after the presentation of the 
petition, Sl gave leave to put in force the execution. 
— Re London Cotton Co. (1866), L. R. 2 Eq. 53 ; 
14 L. T. 135 ; 12 .Tur. N. 8. 133 ; 14 W. R. 575 ; 
10 8ol. Jo. 416 ; sub nom. Re London Cotton 
Manufacturing Co., 35 L. J. Ch. 425. 

Annotations : — As to (2) Coosd. Re Bastow (1867), L. R. 4 Eq. 

681 ; Rc Vron Collierv Co. (1882), 20 Ch. 1). 442. Reid. 

Re Imperial Steam & Household Coal Co. (1868), 37 

L. J. Ch. 517 ; Re Progress Assee., Ex p. Liverpool 

Exchange Co. (1870), L. R. 9 Eq. 370 ; Re Taylor, Re 

Williams, Ex p. Ry. Steel & Plant Co. (1878), 8 C-h. D. 

183 ; Rudow v. Groat Britain Mutual Lire Assce. Soc. 

(1881), 44 L. T. 688 ; Arrnorduct Manufacturing Co. ■?>. 

General Incandescent Co., [1911] 2 K. B. 143. Oemrally, 

Reid. Re Londtm He Devon Biscuit Co, (1871), L. R. 12 Eq. 

190, 

5816. Not execution.] — ^An order for compulsory 
winding up is not an execution within Courts 
(Emergency Powers) Act, 1914 (c, 78), s. 1 (1) (a). — - 
Re World of Golf, Ltd. (1914), 59 Sol. Jo. 7. 

Compare No. 5399, ante. 

5817. On date of commencement of winding up.] 

— A winding-up petition was presented by some 
shareholders on Sept. 25. On Oct. 8 another 
shareholder filed a bill praying to be struck off 
the register, on the ground that he had been 
induced to become a shareholder by fraud. On 
Oct. 18 a creditor’s winding-up petition was 
presented, & a winding-up order was subsequently 
made upon both the petitions ; — Held : the 
winding-up order dated from the presentation 
of the shareholder’s petition ; &, therefore, pltf. 
was precluded from the relief prayed. — Kent v* 
Freehold Land & Brick-Making Co. (1868), 3 


PART III. SECT. 36, SUB-SECT. 4.— 

B. (a). 

a. On rifjht to carry on hvMness — 
Only in case of necessity .] — The power 
to carry on the buBluesH afGir winding- 
up proceedings have been commenced, 
& thus to postpone the final winding 
up, is one which is not to be exercised 
unless a strong case of necessity for 
doing so exists. That the mtge<^s. of 
the co.’s works, who have foreclosed 
their mtge., will be enabled to dispose 
of the works to greater advantage, & 
that by affording facilities for pro- 
curing repairs to the purchasers of the 
machinery manufactured by the co., 
the chances of obtaining payment of 


outstanding purchase notes will be 
improved, are not sufficient grounds to 
justify tiie carrying on of the business. 
— Re Haggkrt Brothers Manu- 
FA(rrtrRTNG Co. (1893), 20 A. R. 697. — 
CAN. 

b. Company* 8 activities at an end.] 
" -The autliorlty to carry on a co. ’s 
business given by the Winding-up 
Act, R. S. C. 1906, c. 3 44, s. 34, does 
not empower the liquidator to part 
with the co.*s right of retainer as 
exor. Gnee a winding-up order Is 
made, all the eo.^s activities arc under 
control of the ct., & acts such as part- 
ing with the CO.'S right of retainer as 
exor. 'must have the express sanction 


of the ct. under Winding-up Act, s. 36. 
— Re Arnold. Williams v. Dominion 
Trust Co., 11917] 1 W. W. R, 664 ; 23 
B. C. R. 461.— CAN. 

0 . On position of directors — 
IHrectors* power to purchase from coin- 
pany .] — When a co. is placed In 
liquidation, under the directions of the 
ct., the powers & duties of the directors 
are at an end, & the reasons which 
stand In the way of directors purchasing 
the CO.'S assets while actively con- 
oernod in the management of Its 
concerns no longer exist. — Re Mabou 
Coal & Gvpsum Co. G894), 27 N. 8, R. 
306.-— CAN. 

d. Company* s entity not tost.] — 
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Oh. App. 493 ; 37 L. J. Ch. 653 ; 32 J. P. 742 ; 
16 W. K. 990, L. O. 

Annotations : — Refd. Re London 8c County General Agency 
Assoon., Hare’s Case (1869), 4 Ch. App. 503 ; Reese 
River Silver Mininar Co. v. Smith (1869), L. R. 4 H. L. 64 ; 
Pock V. Gurney (1871), L. R. 13 79 ; Re Scottish 

Petroleum Co. (1883), 23 Ch. D. 413 ; Re Lennox Publish- 
ing Co., Exp. Storey (1890), 62 L. T. 791 ; J^e Preserva- 
tion Syndicate, [1895] 2 Ch. 768 ; Re General Ry. 
Syndicate, "S^iteley’s Case, (1899] 1 Oh. 770. Mentd. 
Henderson v. Laoon (1867), L. R. 5 Eq. 249 ; Re Massey, 
Re Freehold Land & Brickmakinir Co. (1870), L. R. 9 Bq. 
367 ; Re Meter Cabs, [1911] 2 Ch. 557 ; First National 
Reinsurance v. Greenfield, [1921] 2 K. B. 260. 

5818. Compulsory order made after volun- 

tary winding up.] — Five montlis after the com- 
mencement of the voluntary winding up of a co. 
two petitions were presented, the one for the con- 
tinuation of the voluntary winding up under the 
supervision of the ct., the other for a compulsory 
winding up ; the ct. being of opinion that the 
winding up ought to be compulsory, but not 
desiring to alter the date of its commencement, 
made an order on the first petition for the con- 
tinuation of the voluntary winding up under 
supervision, & an order dated on the following 
day on the second i>eiition for a compulsory 
winding up . — Re United Service Co. (1868), 
L. li. 7 Eq. 76. 

Annotations : — Consd. Re Taurine Co. (1883), 25 Ch. D. 118. 
Refd. Thomas v. l^atont Lioiiite Co. (1881), 17 Ch. D. 250. 

Hee, yioWy 1908 Act, s. 200. 

5819. -.] — Wliere a co. had been in 
course of liquidation pursuant to a resolution for 
voluntary winding up, an order for compulsory 
winding up was afterwards made : — Held : the 
words “ the commencement of the winding up 
in 1862 Act, s. 38 (1), referred to the presentation 
of the winding-up petition, & not to the passing 
of the resolution for voluntary winding up, & 
therefore persons who had ceased to be members 
for more than a year prior to the petition, hut not 
a year iJiior to the resolution, were not liable to 
contiibute to the assets of tlie co . — He Taurine Co. 
(1883), 25 Ch. 11. 118 ; 63 E. J. Ch. 271 ; 32 W. R. 
120 ; sub noni. Re Taurine Co., I^td., Beckwith 
A Robinson’s Case, 49 L. T. 514, C. A. 

Annotations : — Refd. Re Hussell Himting Record Co., [1910] 
2 Ch. 78 ; Re Havana Exploration Co., 11910 J Nathan’s 
(‘lahn, 1 Cli. 8. 

.] — Compare No. 6681, post. 

On right to repudiate shares — Misrepresentation 
in prospectus .] — See Sect. 8, sub-sect. 3, E. (c), ante. 
On right to inspect register of shareholders.] — 

See No. 1299, ante, 

5820. On proceedings under previous voluntary 
winding up.] — It is not the effect of a compulsory 
winding-up oi’der to nullify proceedings which 
have been taken under a previous voluntary 
winding up. — Clj3Ve v. Financial Corpn., 
Williams v. Financial Corpn. (1873), L. R. 16 Eq. 
363 ; 43 L. J. Ch. 54 ; 29 E. T. 89 ; 21 W. R. 
839. 

AnnoUUions : — -Refd. Thomas v. Patent Lionite Co. (1881), 
17 Ch. D. 250. Mentd. Thomas v, Henderson’s Transvaal 
Estates, [1908] 1 Ch. 765. 

5821. .] — Thomas v. Patent Lionite Co., 

No. 6650, post, 

5822. Whether Statute of Limitations prevented 


from running against creditor of company .] — Re 

Royal Bank of Australia, Ex p. Forest, No. 
6398, post, 

5823. Whether insolvency ** within Friendly 
Societies Act, 1875 (c. 60), s. 15 (7).] — A winding 
up is not an insolvency within above sub-sect. — 
Re West of England & South Waives District 
Bank, Ex p. Swansea Friendly Society (1879), 
11 Ch, D. 708 ; 48 L. J. Ch. 677 ; 40 L. T. 551 ; 
43 J. P. 637 ; 27 W. R. 696. 

5824. On landlord’s right to re-enter — On com- 
pany being “ wound up ” — When right arises.] — 
General Share & Trust Co. v, Wetley Brick 
& Pottery Co., No. 6681, post. 

5825. On lien — In existence when petition pre- 

sented— Solicitor’s Hen.] — An order having been 
made for winding up a co., applications were made 
by the official liquidator against B., a solr. 
employed by the co. before the winding up, that 
B. might be ordered to deliver up the following 
documents : (a) the share register &, minute book, 
which were in B.’s hands before the commence- 
ment of the winding up ; (6) other documents 

which came to B.’s hands after the presentation 
of the winding-up petition, but before the winding- 
up order ; (c) documents relating to allotments of 
shares which had come to B.’s hands before the 
presentation of the petition. B. r^isted the 
applications on the ground that he claimed a lien. 

On appeal against an order that all the docu- 
ments should be delivered to the liquidator subject 
to the lien, if any, of B. ; — Held : ^ (1) the order 
was right as regarded the share register & minute 
book, for the directors had no power to create 
any lien on them which could interfere with their 
being used for the purposes of the co. ; (2 ) the order 
was right as to (6), for a solr. could not assert 
against documents which came to his hands 
pending the winding up any such lien as would 
interfere with the prosecution of the winding up ; 
(3) the order for delivery of (c) must be discharged, 
for the winding-up order could not defeat any 
valid lien existing at the time when the winding- 
up petition was presented. — Re Capital Fire 
Insurance Assocn. (1883), 24 Ch. D. 408 ; 49 
E. T. 697 ; 32 W. R. 260 ; sub nom. Re Capital 
Fire Insurance Assocn., Ltd., Ex p, Beatj:., 
53 E. J. Ch, 71, C. A. 

Annotations :■ — As to (2) Apld. Re AiiKlo-Malteso Hydraulic 
Dock Co. (1885), 54 L. J. Ch. 730! Wnsd. Re Rapid Road 
Tranait Co., [1909] 1 Ch. 96. Refd. Re Caudery, London 
Joint Stock Bank v. WiBrlitman (1910), 54 Sol. Jo. 444 ; 
Dessau v. Peters, Rushton, [1922] 1 Cli. 1. As to (3) Apld. 
Re Rapid Road Transit Co., [1909] 1 Ch. 9(5. CP'nerally, 
Refd. Boden v. Hensby, [1892] 1 Ch. 3 01 ; Re Hawkes, 
Ackerman v. Lockhart, [1898] 2 Ch. 1. Mentd. Re Kent 
Coalfields Syndicate, [1898] 1 Q. B. 754. 

5826. On rights of third parties.] — Where the 
owner of the reversion of a theatre having by an 
order in a winding up of a co. obtained the lease & 
property of the theatre, the lessee of property 
boxes & stalls brought an action, asking for an 
injunction to restrain reversioner from preventing 
pltf. from having access to his boxes stalls ; — 
Held : the order in the winding up did not affect 
the rights of third parties ; deft, could only 
exclude pltf. by action for the recovery of land 
where third parties would liave notice & an 


When a co. goes into liquidation 11s 
entity Is not lost, it preserves it to 
the end. A liquidator is aiipointed 
under the ct.’s authority to look after 
its afiairs, but the co. is in existence 
during the whole time of its liquidation 
& it is not until the liquidator has 
made his final statement Sc has given 
the required notice in the Otficlal 
Qazett-o that a oo. has ceased to exist. — 
Glickman V, Httcvknson, Stevenson 


V. MnPiiAin (1907), E. L. R. 128.- 

CAN. 

9 . Conclusive agaiTist shareholders.^ 
A winding-up order made against 
a CO., after appearance & con testa- 
^ ^ l*y it of the petition, is res 
juaicMa & conclusive against the 
shareholders. — Great Northern Con- 
STRUOTION Co. V , Hy»e (1908), Q. H. 
34 S. C.— <3AN. 

t. Constitutes forum for determina- 


tion of all incidental questions. ] — 
An order for the winding up of a 
banking or other oo. establishes a 
forum for the determination of all 
questions incident to the liquidation 
it the adjustment of the rights of all 
interested in the duo winding up, in- 
cluding the distribution of the assets, 
& to tills forum all claiming under the 
liquidation must report . — He Ontario 
Bank (1917), 38 O. L. R. 242.— CAN. 
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opportunity of appearing, — Leader v. Hayes 
(1886), 54 L. T. 204. 

5827. Whether Judgment In rem.] — A winding- 
up order is not a judgment in rem, if made 
improperly, is not binding on strangers. — Re 
Bowling & Welby’s Contract, [1896] 1 Oh. 663 ; 
64 L. J. Ch. 427 ; 72 L. T. 411 ; 43 W. II. 417 ; 
39 Sol. Jo. 345 ; 2 Mans. 257 ; 12 R. 218, C. A. 
Annotations : — Mentd. James v. Buena Ventura Nitrate 

Grounds Syndicate (1895), 11 T. L. K. 568 ; New York 
& Continental Line (1909), 54 Sol. Jo. 117 ; Llewellyn 
V. Kasintoe Rubber Estates, [1914] 2 Ch. 670. 

5828. On liability to be assessed to rateable value 
of premises occupied.] — Even though rates may 
not be recoverable by distress against the liquidator 
of a CO., the assessment sessions will lix the true 
gross &, rateable values without regard to„ the 
liquidator’s position. — Mackay Strani) Onion 
(1886), Ryde Rat. App. (1886-90) 163. 

Sec, generally, Rates & Rating. 

(b) On Properly of Company. 
i. In General. 

5829. General rule — Property becomes affected 
with trust for creditors.] — (1) When a co. has in 

this country been ordered to be wound up, judg- 
ment creditors who are in this country, A have 
proved under the winding up, will not be allowed 
to attach property in India belonging to the co. 

An English creditor carrying on business in 
India, who issues execution against property in 
India of an English co., subsequently to the com- 
mencement of the winding up by virtue of a judg- 
ment obtained in India prior thereto, cannot 
retain the proceeds of his execution in satis- 
faction of his debt, but must hand them over to 
the otlicial liquidator for the benefit of English 
creditors generally. 

(2) The English Act of Parliament has enacted 
that in the case of a winding up the assets of the 
co. so wound up are to be collected <te applied in 
discharge of its liabilities. That makes the pro- 
peily of the co. clearly trust property. It is 
property affected by the Act of Parliament with 
an obligation to be dealt with by the proper oRicer 
in a p^ticular way. Then it has ceased to be 
beneficially the property of the co. ; &, being so, 
it has ceased to be liable to be seized by 
the exection creditors of the co. (Sm W. M. 
James, L.J.). 

(3) It appears to me that that [the provisions 
of 1862 Act, s. 95] constitutes a trust for the benefit 
of all the creditors, &, as far as this ct. has juris- 
diction, no one creditor can be allowed to have 
a larger share of the assets than any ot her creditor 
(Sir Cjt. Mellish, L.J.). — Re Oriental Inland 
Steam Co., Exp. Sctnde Ry. Co. (1874), 9 C’h. App. 
557 ; 43 L. J. Ch. 699 ; 31 L. T. 5 ; 22 W. 11. 
810, L. JJ.). 

Annotations: — As to (1) Folld. Re Central Sufirar Factoric^e 
of BrazU, Flack’s Case, [1894] 1 Ch. 369. Reid. Re North 
C^arolina Estate Co. (1889), 5 T. L. R. 328 ; Re Thurso 
New Gas Co. (1889), 61 L. T. 351 ; Minna C’ralg S.8. Co. 
V. Chartered Mercantile Bank of India, London & China, 
[1897] 1 Q. B. 460. As to (2) Consd. Knowles v. Scott, 
[1891] 1 Cli. 717. 

5830. .] — Re Central Sugar Fac- 

tories OP Brazil, Flack’s Case, No. 6578, post. 


5831. On property held by third party as 
security.] — In 3 876 an agreement was entered into 
between a coal co. & a railway co., by which coals 
consigned by the coal co. were carried to a “ ledger 
account,” one condition of which was, that the 
goods & waggons belonging t/O or sent by the 
person having a ledger account should be subject 
to a general lien in favour of the railway co. for 
all moneys due to them, etc., from such person 
on any account, such lien to take effect immediately 
after the failure of payment on demand of any 
sums appearing Id be due on the ledger account ; 
“ in case of bkpcy., insolvency, or stoppage of 
payment-, such lien to tak(^ effect immediately for 
any sum appearing due in the books of the co.,” 
with a right to sell such goods & waggons, A out 
of the proceeds to retain the sums due. The 
coal CO. became insolvent, &- on Dec. 16, 1885, a 
petition was present(‘d for winding up, A in 
Feb. 1886, an order to wind up was made, A on 
Jan. 20 following a provisional liquidator was 
appointed. When the pet ition was presented the 
coal CO. was indebted to the railway co. in respect 
of charges for freight. Of the lifteen waggons 
in use by the coal co., A employed in carrying 
coal over the railway co.’s line, nine had been 
received by the railway co. prior to x^resentation 
of the winding-up petition A had been detained 
by them ever since ; four in the possession of the 
railway co. when tlie i>etition was jiresented had 
travelled up A down the line since, but returned 
into the possession of the railway co. befori^ the 
date of the winding-up order ; two did not come 
into the possession of the railway co. until between 
the presentation of the petition A tlu; winding-up 
order. The liquidator claimed delivery up by the 
railway co. of the lifteen waggons wliich the co. 
claimed to retain in satisfaction of the general 
lien under the agreement : — Held : the lieu given 
to the railway co. by the agreement, which was 
made for the ordinary purposes of the coal co.’s 
business, was good A valid, A took effect upon 
the insolvency of that co., A had not been dis- 
placed by anything that had taken place in the 
winding-up proceedings.-- Llancjennecii C-oal 
Co. (1887), 56 L. T. 475. 

5832. — — -J] — Where iiroceedings in rem are 
taken under Admiralty Court Act, 1861 (c. 10), 
ss. 4, 5, the ship, from the monumt of her arrest 
by the ct., is held as a security for the amount for 
which judgment is afterwards recovered in the 
action. The security, therefore, is not affected 
by the liquidation of the owners, a limited co., 
after the (commencement of the action but before 
judgment. — The (’rlla (1888), 13 P. I). 82 ; 57 
L. J. P. 55 ; 59 L. T. 125 ; 36 W. R. 540 ; 6 
Asp. M. L. O. 293, C. A. 

Annotations: — Refd. The Africano, [1894] 1*. 141. Mentd. 

The Jainew W. Ehvell, [1921] R. 351. 

5833. On property in which third party has 
rights.] — Re Bradford Navigation Co., No. 5658, 
ante. 

Property available for distribution & distribution 
of assets.] — See Hub-sects. 10, A 12, po.vL 

ii. Dispositions of Property. 

See 1908 Act, s. 205 (2). 

5834. Bond fide dispositions in ordinary course 
of trade.] — In the case of a trading co. the ct. AviJl, 


PART III. SECT. 36, SUB-SECT. 4.— 
B. (b) ii. 

g. Payment — Of honA fide debt 
'previously dw— -Liability of director 
pauiny with kncrwledge of windinu up. ] — 
The directors of 8. Bank resolved 
before winding up. m obtain further 
accommodation. B, Co. indorsed a 


promissory note to bo protected as 
first charge on the bank assets. There 
'Were no assets to meet when due & 
next day the hank suspended payment. 
f?ubso(iuently C. by cheque (Irawn by 
A. A D., another dir(x3tor, upon assets 
of the bank jiaid the note. A petition 
for winding up had been presented on 


the previous day & an order afterwards 
made. Upon summons by liquidators, 
A. C. A D. were ordered to repay 
amount of cheque witti Interest. — Re 
Pmovinctai. a SrnuRiUN Bank, Ltd. 
(1879), 5 V. li. R. 343.— AUS. 

] Q ^ 

auditor A occoimtant of a limited 
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under the discretion given to it by 1862 Act, s. 153, 
support dispositions of property which have in 
the ordinary course of trade been bond fide made 
between the presentation of a petition & the 
order to wind up. Where, however, contracts 
have been entered into, but no disposition of 
property completed in pursuance of such contracts, 
sect. 153 has no application. — Re Wiltshirf: Iron 
Co., Ex p. Pearson (1868), 3 Ch. App. 443 ; 37 
L. J. Ch. 554 ; 18 L. T. 423 ; 16 W. R. 682, L. JJ. 
AnnotaiionB : — Consd. Re International Life Assce. Soc., 
Gibbs & West’s Case (1870), L. U. 10 Eq. 312 ; Re Oriental 
Bank Corpn., Exp. Quiliemin (1HH4), 28 Ch. D. 634. Reid. 
Re Liverpool Civil Service Supply Assocn., Ex p. Green- 
wood (1874), 22 W. R. 630 ; Re Canadian 1‘aolflc Coloniza- 
tion Corpn. (1891), 40 W. K. 40 ; Re R6pertoire Opera Co. 
(1895), 2 Mans. .314. Mentd. Re Coal Economising Gas. 
Co., Cover’s Case (1875), 24 W. R. 125 ; Hoareu. G. W. Ry. 
(1877), De Colyar’s County Court Cases, 192 ; Re Brazilian 
Rubber Plantations & Estates (1911), 103 L. T. 882. 

5835. Payment — Of part of petitioner’s debt.] — 

Re Liverpool Civil Service Assocn., Ex p. 
Greenwood, No. 5403, ante. 

5836t Without notice of winding-up pro- 

ceedings.] — In consideration of moneys paid in 
at a distant foreign brancli of a banking co. whose 
head office was in Jiondon, drafts on the head office 
were given after presentation of a petition to wind 
up the CO., & appointment of a provisional 
liquidator in England, but before, from want of 
direct telegraphic communication, any notice of 
the stoppage of the bank in London had been 
received at the foreign branch, before the date 
of tlie winding-up order : — Held : the contract 
which was entered into by th(^ officers of the 
foreign branch on behalf of the co. without any 
notice of tlie winding-up proceedings, there- 
fore before revocation of their authority, was not 
invalidated by 1862 Act, s. 153 ; & accordingly 
the creditors in respect of such ti’ansaction were 
not entitled to have their money refunded as on 
the footing of a void transaction, but merely to 
prove for the amount under the winding up pari 
passu with the other creditors. 

As between the holders for value of the drafts 
& the persons by whom tlie consideration wa.s 
paid : — Held : the holders were entitled to prove. 
— Re Oriental Bank C^orpn., Ex p. Guillemin 
( 1884), 28 Oh. 1). 634 ; 54 L. J. CAi. 322 ; 52 L. T. 
167 ; 1 T. L. R. 9. 

Aniiotaiioiia : — Refd. Re Art Eiifiravinp: Co. (1889), 60 L. T. 
381. Mentd. Ewart r. Fryer, [1901] 1 Cli. 499. 

5837. Not in ordinary course of business.] — 

Re Neath Harbour Smelting & Rolling Works, 
No. 6175, post, 

5838. Of bond fide debt previously due.] — 

Payment by a co., after the commencement of 
the winding up, of a debt previously due is not, 
even in the case of a perfectly hoyid fide debt of the 
CO., a transaction to which the ct. will, in the 
exercise of its discretion under 1862 Act, s. 153, 
give validity. 

On the same day on which a petition for winding 
up a CO. was presented, the co. agreed to pay a 
trade creditor, who was ignorant of the presenta- 
tion of a petition, a sum of £175, being part of 
a debt of £320 previously due to him, on condition 
tliat he should continue to supply the co. with j 


goods for cash payment. The £175 was paid 
after the presentation of the petition, & also £13 
for goods supplied. A winding-up order having 
been made, the payment of the £13 was allowed, 
but the £175 was ordered to be repaid . — Re Civil 
Service & General Store, Ltd. (1887), 57 
L. J. Ch. 119 ; 58 L. T. 220 ; 4 T. L. R. 168. 
AnnotcUions : — Rcfd. Re Ilkley Hotel Co. (189.3), 68 L. T. 

164 ; Re R6pertolre Opera Co. (1895), 2 Mans. 314. 

5839 . Court guided by bankruptcy prin- 

ciples.] — In determining whether a payment made 
by directors pending a winding-up petition is to 
be validated by the ct. under 1862 Act, s. 153, 
the ct. will be guided by the analogy presented by 
the protective sects, in bkpey. ; it beir^ desirable 
that the two systems of insolvent administrations 
in bkpey. &- winding up should as far as possible 
be assimilated. — Re Repertoire Opera Co., Ltd. 
(1895), 39 Sol. Jo. 505 ; 2 Mans. 314. 

5840. Transaction for benefit of all possible 
parties — -Leases acquired dc handed to trustees for 
debenture-holders.] — In an action by debenture - 
holders of a co. to enforce their security, followed 
by a petition for winding up not yet heard, the ct., 
being satisfied that the transaction was one for the 
benefit of all possible parties, made an order 
both in the action & in the winding up authorising 
pltfs. & defts. to do all necessary acts for acquiring 
certain leases, & that the leases be handed to the 
trustees for the debenture-holders notwithstanding 
1862 Act, s. 153.— Carden v. Albert Palace 
Assocn. (1886), 56 L. J. Ch. 166 ; sub nom. Re 
Albert Palace Assocn., Ltd., Carden v. Albert 
I’ALACE Assocn., T/pd., 55 L. T. 831. 

5841. Deed carrying out agreements for issue of 
debentures — For money lent to company before 
winding up.]— -Rc Hansard Publishing Union, 
Ltd. (1892), 8 T. L. R. 280, C. A. 


(c) On Transfers of Shares. 

See Sect. 13, sub-sect. 5, & Sect. 23, sub-sects. 
1 & 2, C. (c), ante. 

{d) On Alteration in Status of Members. 

See 1908 Act, s. 205 (2). 

5842. Arrangement for shareholders to make 
advances to company — Advances to be treated as 
loans or payments on account of calls.] — The 

directors of a co. proposed to a meeting of share- 
holders that the shareholders should make 
advances to the co. which should be treated either 
as loans if the co. went on, or as payments on 
account of the amounts unpaid on the shares if 
the co. were wound up. A petition for winding up 
the co. was presented the same day : — Held ; 
the proposed arrangement amounted to an 
‘‘ alteration of status of the members ” under 
1862 Act, s. 153, & a payment made on the above 
footing by a shareholder who know that the 
petition was presented could not be treated as 
part-payment on a subsequent call. — Re Oriental 
O oMMERCiAL Bank, Bargb’s Case (1868), L. R. 
5 Eq. 420 ; 18 L. T. 227 

Annotations : — d. Re London Su burbau Bank (1872), 
L. R. 15 Eq. 274 ; Re National Bank of ^ alow, Taylor, 
Pliillips & Rickards’ Cases, [1897] 1 Ch. 298. 


liability c! 0 ., at the pressing instance 
of its HOcretary, on Fob. 9, advanced 
£1,500 to the CO., to enable It tn meet 
urgent liabilities, on the personal imder- 
taking of the secretary that the sum 
advanced should be paid on Mar. 4 
following, when it was expected that a 
meeting of the shareholders would 
have authorised additional capital to 
be raised by unissued debentures, 
which would enable the co. to pay G., 
&; carry on Its business. No security 

J. — VOL, X. 


was asked for, or given, though G. was 
aware of the embarrassment of the co. 
The shareholders, at their meeting on 
Mar. 3, refused to authorise the further 
issue of debentures, & passed a resolu- 
tion to wind up the co., & a petition 
for voluntary winding up was pre- 
sented on Mar. 6, & an order for 
winding up was made on Mar. 1 9. On 
Mar. 7, 10 & 13, the secretary, with 
the sanction of the directors, repaid, 
out of the assets of the co., the £1,500, 


in tlireo sums, which wore entered in 
the cash book, as payments on Mar. 3 : 
— Held : the transa/Ction was a 
fraudulent preference of G., imder the 
Bkpey. (Ireland) Act, 1872 (c. 58), s. 53 ; 
& also void, under 1862 Act, s. 153, as 
the payments to G, were made after 
the petition for winding up had been 
presented ; &, on the application ot 
the official liquidator, G. was ordered 
to repay the money . — Re Daly Sc Co. 
(1886), 19 L. R. Ir. 83. — IR. 

M 



866 Companies. 


SecL 36. — Winding up hy court: Sub-secL 4, B. (e), 
(/) (g) ; sub-sect, 5, A, (a) i., ii., in, iv,, 

On Directors, 

Whether directors continue to be “ officers ” — 
Within Common Law Procedure Act, 1854 (c. 125), 
s. 61.] — See No. 5909, post. 

Whether order amounts to wrongful dismissal 
of managing director.] — See No. 3494, ante. 

On right to remuneration.] — See Sect. 28, sub- 
soci. .3, B., ante. 

On power to make calls.] — Sec No. 4597, ariie. 

Directors generally.] — See Sect. 28, ante, 

( / ) On Secretary and Other Officers, 

Whether order operates as discharge.] — Sec 

Sect. 29, «ub-sect. 1, B., ante, 

(g) On Contracts, 

5843. Company’s option to pay for work in 
shares — Whether exerciseable after winding up.] — 

A CO. stipulated with a contractor that he should 
accept part-payment for his work, if <fc wlien 
I'cquired, in paid-up shares of the co. : — Held : 
they could not force him to accept shares in such 
part -payment after a winding-up order had been 
made, as they had not exercised their option to do 
so lu’cviously to the winding up. — lie Aijexakdra 
Pai^k Co,, Sharon’s Plaim (1866), 12 Jur. N. S. 
482 ; 14 W. K. 855. 

5844. General lien under agreement — Made 
before winding up — Dealings continued after 
winding up.] — Where a joint-stock co. has been 
wound up under 1862 Act, & the business is duly 
carried on by the official liquidator, a creditor who 
has continued his dealings with the co. cannot 
(‘xercise a general lien on its goods for the whole 
amount duo to him by virtue of an agreement 
made between him & the co. previous to the 
winding up. 

A joint-stock co. was wound up under 1862 Act, 
& the business carried on by the official liquidator 
according to the Act. Previous to the winding 
up the co. had made an agreement with defts, 
for the carriage of goods, upon the terms that goods 
belonging to or sent by them should be subject 
to a general lien in favour of defts., to take eilect, 
at their option, at any time after failure of pay- 
ment of any sums due, or in case of bkpey., in- 
solveiK^y or stoppage of payment : — Held : defts. 
could not enfor ce this lien upon goods which they 
had receive d after the winding ujr, to be carried 
for the new business. — Wiltshire Iron Co. v. 
Great Western By. Co. (1871), 1^. B. 0 Q. B. 


776 ; 40 L. J. Q. B. 308; 19 W. R. 935, Ex. 

Oh. 

Annotation : — Reid. Sankoy Brook Coal Co. v, Marsh (1871)* 

L. R. 6 Exch. 185. 

5845. Agreement to pay for shares by instal- 
ments .] — Ee Cordova Union Ooi^d Co., No. 6298, 
post, 

5846. Agreement by creditor to surrender se- 
curity — On fresh security being given — Winding- 
up order after surrender but before fresh security 
given — Whether creditor entitled.] — A Scottish 
co,, which was indebted to a bank, entered into 
an arrangement with the bank whereby^ it was 
agreed that, on the bank surrendering certain goods 
of the co. which the bank held in security, the co. 
should obtain a debenture from an English co., 
which was indebted to it, & should assign the 
debenture to the bank in lieu of the surrendered 
security. The goods were surrende^d & the 
debenture was obtained from the English co., but 
before it has been assigned to the bank the 
Scottish CO. went into liquidation. The bank 
claimed the debenture on the ground that the co. 
held it for its behoof ; — Held : the contractual 
obligation of the co. to assign the debenture did 
not constitute a trust in favour of the bank 
the CO. was the party beneficially interested in the 
debenture at the dato of the liquidation. — Bank 
OF Scotland v. Macleod, [19141 A. C. 311 ; 83 
L. J. P. C, 250 ; no L. T. 946, 11. L. 

Contracts of companies generally.] — See Sect. 31, 
sub-sect. 5, ante. 


Sub-sect. 5. — Provisional Liquidator, and 

Speciai. Manager. 

A. Provisional Lnjuidator before Winding-up 

Order, 

{a) Appointment, 
i. Grounds for Appointment. 

5847. Prima facie ground for winding up — 
Admitted by company’s own petition — Or some 
other admission.] — The ct. will only appoint a 
provisional liquidator in a winding-up matter 
where either the co. has presented the petition or 
in some way admitted that it must be wound up. — 
Ee Bailway Finance Co., Ltd. (1866), 35 Beav. 
473 ; 14 L. T. 507 ; 14 W. B.. 754 ; 55 K. R. 979 ; 
subsegue7il proceedings, 14 W. B. 956, L. J J. 

5848 , Petitioner other than company — 

Court to be satisfied that petition unopposed.] — 
A provi^onal liquidator will not in general be 
appointed before the hearing of a winding-up 


PART III. SECT. 36, SUB-SECT. 4.— 

B. (g). 

k. Pendino contract to purchase 
sMjy— Payment hy instalmenis — Pro- 
perty in incompleted -In the 

course* of liquidation of C. Co., H. Co. 
cittiinod poswession of a partly finishecl 
steamer being built for them by C. Co. 
under a contract Sc in respect of vvhicJi 
two bills of sale had been given them 
as the work progreBsod. Tlie liquidat or 
disputed their claim, taking the 
>OHition that the hills of sale were 
n valid as against him. Under the 
contract for tlie cojiHtruction of the 
steamer, payment up to 80 per cent 
of the cost of construction was to l)e 
made by the purchasers every two 
months, Sc after the first payment, 
ownership in the partially comi)lete(l 
steamer & all materials, et<»., used In 
the construction, was to pass from time 
tx) time to the i)xxrcha8erH, C. Co. 
covenanting to execute & deliver to 


the purchasers such bills of sale or 
other assurances as were necessary to 
vest title in them ; — Held : under the 
contract, Tlie ownership In the un- 
furnished steamer passed in equity to 
the purchasers after the making of 
the first payment. Sc a liquidator, not 
being a creditor nor a purchaser for 
valuable consideration, cannot invoke 
the Bills of Sale Act, 1897, o. 148.— 
He Canadian Stupbuildino Co. (1912), 
22 O. W. R. 585 ; 3 O. W. N. 147 G ; 
16 O. L. R. 564.— CAN. 

1. Money (firm trust co. for in- 
vestment- — Ccmtraci to jmy interest, ] — 
The D. Trust Co. undertook to Invest 
certain moneys of appet. in mortgage 
security, & the sewjurity was taken in 
the name of tlie co. In trust for appet. 

6 provided for payment of Interest at 

7 per cent. The trust oo., in considera- 
tion of guaranteeing to appet. 44 Pei* 
cent on her investment, was to receive 
the remaining 24 per cent, as Its re- 


muneration. The CO. became insol- 
vent, & went into Hijuidation. On an 
application by the investor to have 
the securit y transferred to her : — 
Held : the liquidator who was carrying 
on the business of the oo., was entitled 
to resist the demand, he having a 
substantial interest In the mtge. ho 
was bound to protect & make tlie 
most of. — Re Dominion Tkubt Co., 
HARPKtt’8 Cask (1915), 32 W. L. R. 
832 ; 24 D. L. R. 670 ; 9 W, W. R. 
503 ; 22 B. C. R. 337.— CAN. 

m. Executory contracts — Two con- 
tracts vrith same party — Power of Com- 
pany to adopt our. imly.] — Asphaltio 
L lMESTONK OONIUIKTK C‘0. V. GlABQOW 
CORPN., [1907] H. C. 463.— SCOT. 

PART in. SECT. 36, SUB-SECT. 5.— 
A. (a) i. 

n. Assets situated abroad — Powers 

authorised.] — Re Wn^soN (1912), 60 

Sc. L. R. 161.— SCOT. 
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petition not presented by the co., unless the ct. is 
satisfied that the petition is unopposed. — Re 
CiLFODBN Benefit Building Society (1868), 
3 Ch. App. 402, L. JJ. 

Annotations : — ^FoUd* Re West Worthiiigr Wator^’^orks, Baths, 

& Assembly Rooms Co. (1868), 18 L. T. 849 ; Re London 

& Manchester Industrial Assoon. (1876), 1 Ch. D. 466. 

5849 . Company supporting petition.] — Two 

petitions being consecutively presented in different 
branches of the ct., for the winding up of the same 
co., &- the second petition containing a statement 
of the absolute necessity for the appointment of a 
provisional liquidator, on application by motion 
on the first petition, the co. appearing & sup- 
porting, a provisional liquidator appointed. — 
Re West Worthing Waterworks, Baths, 
Assembly Rooms Co., Ltd. (1808), 18 L. T. 849. 

6860. Ex parte application.] — The ci. will 

not, upon the ex p, application of petitioner, 
appoint a provisional liquidator before the hearing 
of a winding-up petition presented under Life 
Assurance Companies Act, 1870 (c. 61), s. 21. — 
Re Ia)ndon & Manchester Industrial Assocn. 
(1875), 1 Ch. 1). 406 ; 45 L. J. Ch. 170 ; 33 L. T. 
085 ; 24 W. R. 380. 

5861. Jeopardy to assets.] — Re Marseilles 
Extension Railway & Land Co., [1807] W. N. 
08. 

5852. Wishes of company against appoint- 

ment.] — The ct. will, in case of urgency, appoint 
a provisional liquidator, without the consent of 
the co., to take possession of <te protoct the assets, 
but not to distribute them mitil further order, 
upon his undert;aking to give security forthwith, 
& producing an affidavit of fitness to the registrar. 
— Re Hammersmith Town Hall Co. (1877), 0 
Ch. I). 112. 

ii. Who may he Appointed. 

6853. Official receiver.] — Be Mercantile Bank 
OP Australia, No. 5802, pofit, 

6864. ,] — Re Bound & Co., Ltd. (1893), 

37 Sol. Jo. 250. 

6855. Power of court to appoint person 

other than official receiver.] — Re Unionist Club, 
Ltd., [1891] W. N. 04. 

Annotation : — Mentd. Jie Mercantile Bank o( Australia 

(1892). 61 L. J. Ch. 417. 

iii. Rffect of Appointment. 

5858. On authority of company’s offioers — To 
carry on business.] — Re Oriental Bank Corpn., 
Ex p. Guillemin, No. 5830, ante. 

5857. On distress for rates — Levied after appoint- 
ment — Without leave of court.] — After the ap- 
pointment, & during the continuance of the 
possession, of a provisional liquidator, rates were 
assessed in respect of premises belonging to the 
co., & a distress was levied by the overseers without 
having applied to the ct. for leave, though aware 
of the existence of the provisional liquidator. 
A few days afterwards a resolution was passed for 
the voluntary winding up of the co., which was 
continued under supervision, &; official liquidators 
were appointed. On an application, by the 
liquidators in the winding up, to restrain the over- 
seers from selling the chattels distrained on : — 
Held : on appeal, the fact of the existence of a 


provisional liquidator ought not to be allowed to 
prejudice the right of the overseers to obtain 
payment in full by means of a distress put in prior 
to the commencement of the winding up ; & 

though, by reason of the existence of the pro- 
visional liquidator, the overseers should not have 
distrained without having made an application 
to the ct. for leave to do so, yet they did not lose 
their right by not having so applied ; &, therefore, 
the liquidators in the winding up were not entitled 
to restrain the overseers from selling, except on 
condition of paying the rates in full . — Re Dry 
Docks Cohpn. of London (1888), 39 Oh. D. 300 ; 
58 L. J. Oh. 33 ; 59 L. T. 703 ; 37 W. R. 18 ; 
1 Meg. 80 ; anb nom. Re Dry Docks Oorpn. of 
London, Ex p. St. Anne Limehouse Overseers, 
4 T. L. R. 737, O. A. 

Annotation .* — Consd. Re Marriage, Neavo. North of England 
Trustee, Debenture Sc Assets Corpn. v. Marriage, Neave 
(1896). 75 L. T. 169. 

iv. Practice on Appointment. 

5858. Adjournment to chambers for completion 
of order — R. S. C. Ord. 50, r. 17.] — The provisions 
of above rule, with respect to the appointment of 
receiver’s, are applicable to the appointment of 

g rovisional liquidators ; so that when an order 
as been made for the appointment of a pro- 
visional liquidator, it may be at once adjourned 
to chambers & there completed. — Re Hoyland 
Hilkstone Colliery Co., Ltd. (1883), 53 L. J. Ch. 
352 ; 49 L. T. 507. 

6850. Provisional liquidator ordered to give 
security.] — Re Marseilles Extension Railway 
& Land Co., [1807] W. N. 68. 

5860. .] — Re Hammersmith Town Hall 

Co., No. 5852, ante. 

5801, — Jie Bank op Egypt (1887), 3 

T. L. R. 400. 

5862. .] — (1) Qu. : whether the ct. has 

power under 1890 (Winding up) Act, s. 4, to 
appoint, as provisional liquidator before the 
making of a windinj^-up order, some person other 
than the official liquidator. 

But assuming that there is a power to appoint 
another person, as a general rule the official 
receiver will be appointed. 

(2) Under 1890 (Winding up) Rules, r. 07, the 
Board of Trade has power to fix the security to be 
given by a liquidator before as well as after the 
making of a winding-up order. — Re Mercantile 
Bank op Australia, 1 1892] 2 Ch. 204 ; 01 L. J. Ch. 
417 ; 07 L. T. 159 ; 40 W. R. 440 ; 30 Sol. Jo. 
303. 

(h) Powers. 

5863. To appear on wlnding-up petition — 
Whether entitled to costs of appearance.] — Re 

General International Agency Co., Ltd., 
No. 6657, ante. 

6864. To distribute assets — By leave of court.] — 

Re Marsetixes Extension Railway & Land Co., 
[1867] W. N. 68. 

5885, .] — ,Re Hammersmith Town 

Hall Co., No. 5852, ante. 

6866 . To preserve assets — To seal documents for 
such purpose.] — -Pending a petition for winding up 
a co., & after the appointment of a provisional 


PART ni. SECT. 86. SUB-SECT. S— 
A. (a) li. 

o. Additional liquidator — To act 
with prooisio^ial liquidator — Not ap- 
poiiUed— Unless exceptional dr cum- 
stances,] — Where a provlfllonal liquida- 
tor haB been appointed In an order for 
winding up a co. the ct, will not, on the 


application of intervening creditors, 
aimolnt an additional liquidator to 
act with liim unless there is a conflict 
of interests or exceptional cireiiui- 
Rtances which make a ^oint appoint- 
ment desirable. — Eaton Robins, Ltd. 
V. Union Boot & Tannkry Co., [1921] 
C. P. D. 110.— -S. AF. 


PART III. SECT. 36. SUB-SECT. 6.- 

A. (b). 

p. To carry on company's husi 
ncstt — To accept etc. bills of exchange -' 
To fmrrow money— To defend adions. 
lie Wilson (1912), 50 Sc. L. R. leL 

SCOT. 
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. 36. — Winding up hy court: Suh-sect, 5, A, (&), 

B. <&: C. : sub-sed, 6, J.., B,, C., i>., £*., F. <£: G. 

liquidator, the ct. on the application of debenture- 
holders who had brought an action for the purpose 
of enforcing their securities, made an order in the 
winding up & in the action — the provisional 
liquidator & petitioning creditor not opposing — 
that, notwithstanding 1862 Act, s, 153, the pro- 
visional liquidator should affix the seal of the co. 
to certain deeds for the purpose, in effect, of 
preserving the property comprised therein from 
forfeiture. — Carden v. Albert Palace Assocn. 
(1886), 56 L. J. Ch. 3 06; suh nom. Be Albert 
Palace Assocn., Ltd., Carden v, Albert Palace 
Assocn., Ltd., 55 L. T. 831. 

5867. To borrow money — By leave of court — 
Money to be first charge on undertaking.] — 
Po'iteries, Shrewsbury North Wales Ky. 
Co. (1884), cited in 01 Jj. T. at p. 325. 

Annoiaiicm : — Folld. Re, Alexandra Palace & Park Co. 

(1889), 61 L. T. 325. 

5868. .] — On the application of 

creditors, who had presented a petition to wind up 
the co., a provisional liquidator was aj^pointed, 
“ to carry on the business of the co. as now carried 
on.” Counsel for petitioners said that the 
registrar, in drawing up the order, wislied to add 
the words “ but not making any new arrange- 
ments.” Also power had been giv(*n to the 
provisional liquidator to borrow £500, but the 
registrar refused to insert the words in the order 
that the money borrowed should be “a first 
charge on the assets.” On motion ex p. on 
behalf of petitioners for further directions : — 
Held: (1) the liquidator was only to carry out 
arrangements actually made ; not to carry on 
new business of any kind without the leave of the 
ct. ; (2) money borrowed for carrying on the 

co.’s business pending the liearing of the petition 
should be ” a first charge on the undertaking,” 
but if the money was not properly expended it 
would not be allowed — Re Alexandra Palace 
Park Co., Ltd. (1889), 61 L. T. 325. 

5869. To carry on company’s business — & do aU 
things incidental thereto — Reconstruction of solvent 
company by winding-up order,]— -h’c Bank of 
Eoypt (1887), 3 T. L. B. 460. 

5870. To carry on new business — By leave of 
coiut .] — He Alexandra Palace & Park Co., 
Ltd., No. 5868, ante. 

5871. When restricted to making applications 
for appointment of special manager.] — Re 

Bound & Co., Ltd. (1893), 37 Sol. Jo. 250. 

B. Special Manager. 

Appointment — Power of provisional liquidator 
to apply for.] — See No. 5854, ante. 

C. Provisional Liquidator after Winding-up Orders 

5872. Who may be appolnted-^Only official 
receiver.] — After an order for the winding up of a 
CO. has been made, the ct. has no power to appoint 
a provisional liquidator other than the oflicial 
receiver . — Re North Wales Gunpowder Co., 
[1892] 2 Q. B. 220 ; 61 L. J. Q. B. 625 ; 67 L. T. 
178 ; 8 T. L. B. 031 ; 36 Sol. Jo. 554 ; suh nom. 
Re North Wales Gunpowder Co., Ex p. Official 
Receiver, 40 W. R. 561, C. A. 

Annotcdicm FoUd. Re Reid. 11900) 2 Q. B. C34. 

5873. .] — Re Reid (John) & Sons, 

Ltd., No. 5886, post. 


5874. When appointment made.] — Re Madrid 
& Valencia Ry. Co. (1850), 15 L. T. O. S. 84. 

Powers & duties of official receiver when acting 
as provisional liquidator.] — See Sub-sect. 6, B., 
post. 


Sub-sect. 6. — Official Receivers. 

A. Status. 

5875. Is officer of court.] — Re Hounslow 
Brewery Co., Ltd. (1896), 12 T. L. R. 323 ; 40 
S(d. Jo. 416. 

Annotation : — Refd. Re Twcddle. [1910] 2 K. B. 67. 

5876. .] — Boitomley v. Brougham, No. 

5890, post. 

5877. .] — Burr v. Smith, No. 5885, post. 

B. Powers and Duties. 

5878. Powers — To settle list of contributories — 
When acting as provisional liquidator.] — The 

term “ liquidator,” mentioned in 1890 (Winding 
up) Buies, r. 83, includes the official receiver when 
acting as provisional liquidator, & therefore the 
list of contributories of a co. settled by the official 
receiver wliile acting as piovisional liquidator 
of a CO. which has been ordered to be wound up 
by the ct. is rightly settled. — Re English Bank 
OF the Biver Plate, [1892] 1 Ch. 391 ; 61 

L. J. Ch. 205 ; 66 L. t. 177 ; 40 W. R. 325 ; 8 
T. L. R. 238. 

5879. To lend name — To persons taking 

proceedings in winding up — On indemnity.] — Re 

Anglo-Sardinian Antimony Co. (1891), 38 Sol. 
Jo. 682. 

5880. -.]— The official re- 

ceiver ought not to lend his name for taking 
proceedings in winding up or in bkpey. to a person 
who offers to indemnify him without exercising 
an independent judgment on the propriety of the 
proposed proceedings. — Re Picoai>xlj.y Chambers 
Co. (1894), 1 Mans. 370 ; 8 R. 617. 

To act as receiver for debenture-holders.] — 

See Sect. .34, sub-sect 6, B., ante. 

Duties — To call first meetings of creditors & 
contributories .] — See Sub-sect. 6, E., post. 

To account to liquidator .] — See Sub-sect . G, 

F., post. 

C. Statement of Affairs. 

5881. Who may be required to submit statement 
- — Person who has legally ceased to be director 
but has de facto acted as such.] — Although a person 
has not legally been a director of a co. within one 
year before an order for winding up the co., if he 
has in fact acted as a director within that period, 
he is a director who is liable to furnish a state- 
ment as to the affairs of the co. within 1890 
(Winding up) Act, s. 7. Notwithstanding the 
provision for a penalty for default in complying 
with the requirements of the sect., contained in 
sub-sect. 5 thereof, the inherent power of the cts. 
to make such orders as are necessary to carry out 
the objects with which they have to deal is not 
taken away, & a county ct. has therefore juris- 
diction to make an order that a director make out 
A; furnish the statement of affairs required by the 
sect. — Re New Par Consols, [1898] 1 Q. B. 573 ; 
67 L. J. Q. B. 595 ; 42 Sol. Jo. 98 ; 5 Mans. 273, 

D. C. ; subsequent proceedings^ [1898] 1 Q. B. 069, 
C. A. 

5882. Default in submitting statement — Applica- 


PART III. SECT. 36, SUB-SECT. 6.— A. 

q. Position 6f receiver appointed 
hy court — Effect of appointment on 


status of company.] — The appointment 
of a receiver docH not change the 
occupation of the estate, hut hy It a 
mode of management Is directed hy 


the ct. through Its officer as a common 
agent for all parties to the litigation. — 
McMeokan V . Aitken (189.5), 21 

V. L. R. 65.— AUS. 
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Uon for order to submit — Jurisdiction of court to 
grant.] — Rc New Par Consols, No. 5881, ante, 

5883. How made.] — Where the 

secretary or other proper officer of a co. does not 
comply with a direction by the Board of Trade to 
submit &- verify a statement of the co.’s affairs 
under 1890 (Winding uj^) Act, s. 7, an order to do 
so is not to be taken as of course without the ct. 
having the means of satisfying itself that the 
non-compliance was wilful. Applications for such 
orders arc to be made to the judge & not to the 
registrar. — Re, Columbian Cold Mines (1894), 
42 W. K. 624 ; 88 Sol. Jo. 478 ; nub nom. Re 
Colombian Cold Mines, 10 T. L. R. 478 ; 1 Mans. 
349 ; 8 R. 411. 

5884. Grounds for granting — Court 
must be satisfied that default wilful .] — Rc 

Columbian Cold Minims, No. 5888, ante, 

D, Preliminary Report, 

See 1908 Act, s. 148 (2). 

5885. Nature of report — Absolutely privileged.] 

— (1) An action will not lie against an official 
receiver in respect of a report made by him under 
1890 (Winding up) Act, Sched. 1, s, 8, & sent by 
him to the creditors & contributories of the co. 
In making such report he acts as an officer of the 
t;t. & absolute privilege attaches to such a report, 
the same having been made in the performance of 
a statutory duty. 

(2) Neither is an action maintainable against 
the Inspector-Ceneral in Companies’ Liquidation 
in respect of a report made by him to the Board of 
Trade under 1890 (Winding up) Act, .s. 29 (2), 
for the purpose of being included by the Board of 
Trade in its general annual report of all matters, 
judicial A Jinancial, A laid before both Houses of 
Parliament. In making such report he is merely 
acting a.s an officer of the Board of Trade by w'hom 
it is enabled to perform its statutory duty, A the 
fact that the report is delivei'ed into the hands of 
superior officers of the Board of Trade does not 
constitute jiublication at all. — Burk v. Smith, 
(1909] 2 K. B. 806 ; 78 L. J. K. B. 889 ; 101 L. T. 
104 ; 25 T. L. R. 542 ; 58 Sol. Jo. 502 ; 16 Mans. 
210, C. A. 

Anmdation : — As to (1) Reid. lie Twcddle, IIOIOJ 2 K. B. 

GO 7. 

Compare No. 5890, po^it ; &: see, (jcneralhj. 
Libel A Slander. 

R. Summoning First Meetings of Creditors and 

Con irlb uiori es . 

5886. Duty of official receiver to summon — ^To 
decide whether liquidator shall be appointed In 
place of official receiver.] — When upon a creditors’ 
petition the ct. makes an order for winding up a 
CO., the ct. has no jurisdiction as part of that order 
to appoint a permanent liquidator other than the 
official receiver in bkpey. for the district, as by 
1890 (Winding up) Act, s. 4, upon an order being 
made by the ct. for winding up the co., the official 
receiver becomes, by virtue of his office, pro- 
visional liquidator, A it is his duty under sect. 6, 
to summon a meeting of the creditors to determine 
whether an application ought to be made to the 
ct. for appointing a liquidator ; A until the 
creditors have been so consulted the ct. has no 
jurisdiction to appoint the person as pemianent 
liquidator, even though such person had pre- 
viously been appointed A approved of by the 


creditors as voluntary liquidator in the voluntary 
liquidation of the co. — Re Reid (John) A Sons, 
I/TD., [1900] 2 Q. B. 084 ; 69 L. J. Q. B, 736 ; 
83 L. T. 196 ; 49 W. R. 15 ; 16 T. L. R. 444 ; 7 
Mans. 475, D. C. 

F. Rooks and Accounts, 

5887. Duty of official receiver to account to 
liquidator — Dissatisfaction with account— -Liqui- 
dator should report to Board of Trade — Or apply 
for directions to coxurt,] — When the trustee in 
bkpey. is dissatislled with the accounts rendered 
to him by the official receiver he should make a 
report thereon to the Board of Trade pursuant to 
1883 Bkpey. Rules, r. 249, A if the Board neglect 
or refuse to act in the matter he should then apply 
to the ct. for directions under Bkpey. Act, 1883 
(c. 52), s. 101. — Re Smith, Fx p. Fox (1886), 17 
Q. B. 1), 4 ; 84 W. R. 535 ; sub nom. Re Smith, 
Ex p. ’Trustee, 55 L. J. Q. B. 288 ; 8 Morr, 68 ; 
sub nom. Re Smith, Trustee v. Official 
Receiver, 54 L. T. 807. 

5888. Information to be disclosed by offfeial 
receiver to liquidator — Whether information ob- 
tained under 1903 (Winding up) Rules, r. 53, is to be 
disclosed — Power of court to direct disclosure of 
such information.] — Information obtained by the 
official receiver from officers of the co. under above 
rule is not “ property ” of the co. within r. 144 (1), 
or “ information respecting the estate A affairs of 
the CO. . . . necessary or conducive to the due 
discharge of the duties of the liquidator ” within 
r. 144 (8), which it is the duty of the official 
receiver to x>roduce to a liquidator superseding 
him as liquidator. 

Qu, : whether the ct. on sufficient evidence 
may not direct the official receiver, as its officer, 
to disclose the information to an outside liquidator. 
— Re Lake George Mines, Ltd., [1904] 1 Ch. 
803 ; 78 L. J. Ch. 833 ; 11 Mans. 214. 

G, Further Rejmrt to Court and Public Examination, 

(a) Further Report, 

See 1908 Act, s. 148 (2). 

5889. When further report should be made — 
Discretion of official receivers-— Should not be 
controlled by directions of Board of Trade — Should 
act on own responsibility.] — Public Fxamina- 
T10N8, [1894] W. N. 44. 

5890. Nature of report — Absolutely privileged.] — 

The rex>oi’t of an official receiver made to the ct. 
under 1890 (Winding up) Act, s. 8 (2), is absolutely 
privileged. 

The official receiver has a statutory duty Id 
inquire in a judicial way into certain matters by 
1890 (Winding uj)) Act, A in performing that duty 
he is acting in a judicial capacity (Channell, J.). — 
Bott'omley V, Brougham, [1908] 1 K. B. 584 ; 
77 L. J. K, B. 311 ; 99 L. T. Ill ; 24 T, L. R. 262 ; 
52 Sol. Jo. 225. 

Anrwtations : — Consd. Burr v. Smith, [1909] 2 K. B. 306; 

Re Twoddle, [1910] 2 K. B. GOT, Refd. Copartnorsliip 

FarniH v. Harvoy-Sniith, [1918] 2 K. B. 405 ; Evorett v, 

GrlffithH, [1920] 3 K. B. 1C3. 

Compare No. 5885, ante ; ct’ see, generally. Libel 
A Slander. 

(6) Public Examination. 
i. Power of Court to Order, 

5891. Jurisdiction of court — Only on further 
report by official receiver — Showing in his opinion 


PART III. SECT. 36, SUB-SECT. 6.— 
G. (b) i. 

r. Official manager — Power to 
obtain examination of director under 


Law 47 of 1887. 8. 69 — Kveti contrary \ 
to rcsolutam of creditors — Effect of , 
director's willingness to comply .] — In aii | 
application to set aside an order to ! 
have one of the directors of the co. ' 


examined upon oath concerning the 
trade dealings of the co. : — Held : 
although the examination might be for 
the purpose of obtaining infoxTnation 
to institute an action against the 
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Sect, 36. — Winding up hy cQurt : Sub-sect. 6, G. (h) 
i.t ii. & Hi., & H, ; sub-sect. 7.] 

prim& facie case of fraud.] — (1) An order for public 
examination under 1890 (Winding up) Act, s. 8 (3), 
may be made if the official receiver has made a 
further report under sub-sect. 2, showing, though 
not necessarily stating in express terms, his opinion 
that fraud has been committed by some person 
in the promotion or formation of the co., or by 
some director or officer in relation to the co. 
since its formation ; & that the person whom it is 
proposed to examine has taken part in the pro- 
motion or formation of the co., or has been a 
director or officer of the co., & it is not necessary 
that the report should allege him to have been a 
party to the fraud. 

(2) Such order may be made ex p., leaving the 
party to move to discharge it if he alleges it to have 
been made without jurisdiction. — Re Trust &> 
Investment Corpn. op South Africa, Re 
Bertram Luipaard’s Vlei Gold Mining Co., 
[18921 3 Ch. 332 ; 67 L. T. 777 ; 40 W. R. 689 ; 
8 T. L. R. 770 ; 36 Sol. Jo. 697 ; 2 R. 76 ; sub 
nom. Re Great Kruger Gold Mining Co., Ltd., 
Ex p. Barnard, Re Trust & Investment Corpn. 
op South Afric^a, Ltd., Re Bertram Luipaard’s 
Vlei Gold Mining Co., Ltd., 62 L. J. Ch. 22, 
C. A. 

Annotations : — As to Q) Expld. Rc Laxoii (3), [1893] 1 Ch. 
210 ; Re New Zealand Loan & Mercantile Agency Co. 
(1894), 71 L. T. 130. Gonsd. Re General ^Phosphate 
Corpn., Re Northern Transvaal Gold Mining Co., Re 
Delhi S.S. Co„ [1895] 1 Ch. 3. Refd. Re Birkdale Steam 
I^aundry & Carpet Beating Co., [1893] 2 Q. B. 386 ; Ex p. 
Barnes (1896), 12 T. L. R. 239. 

5892 . P. Re Great Kruger Gold Mining 
C o., Ex p. Barnard, [1892] 3 Ch. 307 ; 67 L. T. 
770 ; 40 W. R. 025 ; 8 T. L. R. 088 ; 30 Sol. Jo. 
644 ; 2 R. 11 ; sub nom. Re Great Kruger Gold 
Mining Co., Ltd., Ex p. Barnard, Re Trust 
& Investment Corpn. of South Africa, Ltd., 
Re Bertram Luipaard’s Vlei Golj> Mining 
C o., Ltd., 62 L. J. Ch. 22, C. A. 

Annf}tatixms : — Expld. Rc Laxon (3), [1893] 1 Ch. 210; 
Rc Now Zealand Loan & Mercantile Agency Co. (1894), 
y L. T. 130. Apld. Re Property Insce,, [1914] 1 Ch. 776. 
Refd. Re Birkdale Steam Laundry & Carpet Beating Co., 
[1893] 2 O. B. 386 : Re New Travellers’ Chambers (1895), 
64 L. J. Ch. 317 ; Ex p. Barnes (1896), 12 T. L. K. 239. 

5893 . -,] — Held : the ct. has no 
jurisdiction under 1890 (Winding up) Act, s. 8, 
to direct a public examination, unless the official 
receiver either states expressly in his further report 
that in his opinion some fraud such as is mentioned 
in sect. 8 (2), has been committed, or the facts 
W’^hich are stated in the report show clearly that 
in his opinion such a fraud has been committed. 
If the report merely suggests or gives rise to a 
suspicion of fraud, this is not enough to give the 
ct. jurisdiction to direct a public examination. — 
Rc General Phosphate Corpn., Re Northern 
Transvaal Gold Mining Co., Re Delhi S.S. Co., 
[1895] 1 Ch. 3 ; 64 L. J. Ch. 195 ; 71 L. T. 619 ; 
43 W. R. 34 ; 11 T. L. R. 10 ; 39 Sol. Jo. 28 ; 
1 Mans. ,522 ; 12 R. 39, C. A. 

AnnotationH : — Refd. Re New Travellers’ CJhambers, [1896] 
1 Ch. 395 ; Ex p. Barnes, [1896] A, C. 146. 

5894 . ,] — The ct. has no juris- 

diction to direct any person to be publicly 
examined under 1890 (Wmding up) Act, s. 8 (3), 
unless the official receiver has made a “ further 
report ” under sub-sect. 2 from which it appears 


that in his opinion, a fraud has been committed 
by a person in the promotion or formation of the 
CO., or by a director or other officer of the co. in 
relation to the co. since its formation . — Ex p. 
Barnes, [1896] A. C. 146 ; 65 L. J. Ch. 394 ; 74 
L. T. 153; 44 W. R. 433; 12 T. L. R. 239, 
H. L. 

Annotations : — Expld. Re Civil, Naval Sc Military Outfitters, 

11899] 1 Ch. 216. Gonsd. Tweddlo, [1910] 2 K. B. 

697. Apld. Re Property Insce., [1914] 1 Ch. 775. Mentd. 

Re Lonaon Health Electrical Institute (1897), 76 L. T. 

98 ; Re Dunn, Ex v. Senior Official Receiver, [1902] 1 

K. B. 107 ; Burr v. Smith, 11909] 2 K. B. 306. 

5895. .] — (1) To enable the ct. 

to make an order, under 1890 (Winding up) Act, 
8. 8 (3), for a public examination of a person who 
is alleged to have taken part in the promotion or 
formation of a co. in liquidation, the further report 
of the official receiver under sub-sect. 2 must not 
only state that that person had taken part in the 
promotion or formation, & that, in the opinion of 
the official receiver, fraud had been committed 
by him in the promotion or formation, but must 
also state facts showing a basis for the official 
receiver’s opinion, Sc warranting the judge in calling 
upon the person imjplicated for an explanation. 

(2) Notice of motion to discharge an ex p. order 
for public examination under sub-sect. 3 ought to 
be given within a reasonably short time . — Re 
Civil, Naval & Military Outfitters, Ltd., 
[1899] 1 Ch. 215; 68 L. J. Ch. 164; 80 L. T. 
241 ; 47 W. R. 233 ; 15 T. L. R. 114 ; 43 Sol. Jo. 
125 ; 6 Mans. 100, C. A. 

5396 . To inquire Into charges against com- 

pany — Of frauds committed in course of business — 
Against outsiders & not its members.] — The ct. has 

no power to order an examination under 1890 
(Winding up) Act, s. 8 (3), for the purpose of 
inquiring into charges made against a co. of having, 
through its servants, committed frauds in the 
course of its business upon members of the outside 
public, not upon members of the co., nor con- 
nected in any way with the promotion or formation 
of the co . — Rc Mediual Bai’TBRY Co., [1894] 1 Ch. 
444 ; 63 L. J. Ch. 189 ; 69 I.. T. 799 ; 42 W. R. 
191 ; 38 Sol. Jo. 81 ; 1 Mans. 101 ; 8 R. 46. 
Annotatimi :• — Mentd. Re Bishop, [1900] 2 Ch. 254. 

5897. What further report must contain — Facts 
pointing to fraud.] — The further report of the 
official receiver under 1890 (Winding up) Act, 
s. 8 (2), in support of an application for public 
examination, need not in terms state that, in liis 
opinion, fraud has been committed in the pro- 
motion or formation of the co. or the conduct of 
its business. It is sufficient if the further report 
state facts which suggest the existence of such 
fraud . — Re Laxon & Co. (3), [1893] 1 Ch. 210 ; 
62 L. J. Cli. 206 ; 67 L. T, 654 ; 41 W. K. 62 ; 
9 T. L. R. 61. 

Annotations : — FoUd. Re Birkdale Steam Lamidry & Carpet 

Beatiiifi: Co., [1893] 2 Q. B. 386. Refd. Re General 

Phosphate Corpn. (1894), 71 L. T. 619. 

5393 , .] — An order for public exami- 

nation under 1890 (Winding up) Act, s. 8 (3), 
may be made if the official receiver has made a 
further report under sub-sect. 2 suggesting, though 
not stating expressly his opinion, that a fraud has 
been committed by some person in the promotion 
of the CO . — Re Birkdale Steam Laundry & 
Carpet Beating Co., [1893] 2 Q. B. 380 ; 63 


director that was no reason why the 
oftlcial mana«:er should not be i>er- 
initUid to obtain the neoessary inlomia- 
tion in the interests of the creditors by 
tbe means put at his disposal under 
the above sect. ; the fact that a 
majority In value of creditors had 
passed a resolution directiniT that no 


action should be taken by the liquidator j 
pcTidiiiK further instructions from the 
ertiditors, did not debar him from 
exorcising his statutory rights even 
without any authority from the 
creditors, the liquidator of course 
taking the risk of being found per- 
sonally liable in costs should he be 


unsuccessful ; the fact that the 
director hod expressed Ids willingness 
to supply all required information was 
no reason for refusing tlie oixler for 
the director’s examination. — Foss v. 
WooLBiDGE & Co., Ltd. (1916), 37 
N. L, R. 100.-8. AF. 
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L. J. Q. B. 20 ; 42 W. B. 144 ; 0 T. L. B. 650 ; 
87 Sol. Jo. 717 ; 6 B. 667. 

Annotation : — Refd. lie Gonoral PhoBpiiato Corpn. (1894), 

71 L. T. 619. 

5899. ,] — He Civil, Naval & Mili- 

TAKY OuTFiTTEBS, Ltd., No. 6895, ante, 

5900. Matters of information & belief.] — 

Re Generai^ Phosphate Corpn., Rc Northern 
Transvaal Gold Mining Co., Re Delhi 8.S. Co., 
No. 5893, ante, 

ii. Who may he Examined, 

5901. All promoters & directors — If primd facie 
case of fraud shown against any promoter or 
director.] — If the official receiver’s report under 
1890 (Winding up) Act, s. 8, disclose a primd facie 
case of fraud against any person in the promotion 
or formation of the co. or against any director, 
all the promoters & directors whether implicated 
or not may be summoned for examination under 
the sect . — Re New Zealand Loan & Mercantile 
Agency Co., Ltd. (1894), 71 L. T. 130 ; 10 T. L. K. 
371 ; 38 Sol. Jo. 339 ; 1 Mans. 300 ; 8 K. 302 ; 
varied on ujypeaU 71 L. T. 132, C. A. ; avhsequent 
proceedings, 71 L. T. 093, 

Annotations : — Consd. Rc General Phosphale Corpn., Re 

Northern Transvaal Gold MiulnK Co., Re Delhi S.S. Co., 

[1895] 1 Ch. 3. Distd. jRe Property Insce., [1914] 1 Ch. 775. 

iii. Remedies of Party Ordered to be Examined, 

5902. Application to discharge order for examina- 
tion — On ground that order made without jiu'is- 
dlction.] — Re Trust & Investment Corpn. of 
Houth Africa, Re Bertram Luipaard’s Vlei 
Gold Mining Co., No. 5891, ante, 

5903. Notice to be given within reasonable 

time.] — Re (;:Jivil, Naval & Military Outfitters, 
Ltd., No, 5895, ante, 

5904. Unreasonable delay.] — An 

application for the discharge of an order for 
public examination made in chambers, under 1890 
(Winding up) Act, s. 8, must be made with reason- 
able diligence ; — Held : a delay of two months in 
making such an application was unreasonable, 
& on that ground the application was properly 
dismissed . — Re National Stores, Ltd., [1900] 
1 Ch. 27 ; 81 L. T. 529 ; 48 W. K, 185 ; 10 T. L. It. 
59 ; 44 Sol. Jo. 74 ; 7 Mans. 50, C. A. 

5905. Application successfui — Oillciai re- 

ceiver’s report defective — Whether official receiver 
personally liable for costs.] — Re Hounslow 
Brewery Co. (1890), 12 T. L. R. 323; 40 Sol. Jo. 
416. 

Annotation: — Refd. He Tweddlo, [1910] 2 K. B. 67. 

5906. Application to amend report — To introduce 

facts which would negative fraud.] — Wliere the ct. 
has made an order for a public examination 
under 1890 (Winding up) Act, s. 8, it will not allow 
the persons who have been ordered to be examined 
to go into evidence as to facts which, they say, 
would, if stated on the official receiver’s report, 
show that a primd facie case of fraud was not made 
out ; &; it will not entertain an application to 

amend the report or take it off the hie to enable 
that to be done. 

Where the official receiver in his report states 
a case which, in his opinion, acting honestly & 
in good faith, shows fraud, & he states that opinion, 
& the ct. on consideration of the report thinks 
that it show's that there was ground for such 
opinion, the ct. has jurisdiction to make an order 
for a public examination ; & if the ct., having 
such jurisdiction, does, in the exercise of its dis- 
cretion, make the order, the persons affected will 
not be allowed to apply to the ct. & argue the 
question whether it has exercised its jurisdiction 


rightly. — Re New Travellers’ Chambers, Ltd., 
[1895] 1 Ch. 395 ; 64 L. J. Ch. 317 ; 72 L. T. 89 ; 
43 W. R. 282 ; 11 T. L. R. 217 ; 39 Sol. Jo. 247 ; 
2 Mans. 110 ; 13 R. 296. 

Annotation : — ^Reld. Re National StoroB, [1899] 2 Ch. 773. 

5907. Power to question exercise of court’s 
discretion — Primd facie case of fraud disclosed.] — 

Re New Travellers’ Chambers, Ltd., No. 5906, 
ante, 

5908. Application for order under 1890 (Winding- 

up) Act, 8. 7, for exculpation — Appearance of 
official receiver to oppose application — Application 
successful — Whether official receiver personally 
iiahle for costs.] — A co. having been ordered to be 
wound up in the county ct., the official receiver, 
acting as liquidator, made a preliminary report 
under 1890 (Winding up) Act, s. 8 (1), & subse- 
quently made a further report under sub-sect. 2, 
in which he stated that he was of opinion that the 
facts set out in the report constituted a fraud 
committed in the promotion or formation of the 
co., & that the pci'sons named in the schedule — 
of whom the director of the go. was one —were 
paiHes to such fraud. The county ct. judge, 
under sub-sect. 3, ordered a public examination 
of the persons named, & after it had been held, the 
director in question applied for an order exculpating 
him from the charge of fraud made in the report. 
Notice of the application was served on the official 
receiver, & he appeared at the hearing opposed 
the application. The judge, however, made the 
order, further ordered the official receiver to 
pay to the dhector the costs of his public examina- 
tion, of the application for exculpation. The 
CO. having no available assets, t)ie order in effect 
was that the official receiver should personally 
pay the costs. The Div. Ct. discharged the order 
on the ground that the county ct. judge had no 
jurisdiction to make it: — Held: (1) in regard 
to the examination the official Diceiver was merely 
discharging a duty of a judicial character cast upon 
him by sect. 8 of the Act ; <te the proviso in sub- 
sect. 7 of that sect, enabling the ct. in its dis- 
cretion to “ allow ” the exculpated person costs 
meant that the ct. might allow such costs out of 
the assets of the co., & (lid not imi>ose any personal 
liability upon the official I'eceiver, & therefore 
there was no jurisdiction to order him to pay the 
costs of the public exammation ; (2) in regard 

to the application for exculpation the official 
receiver had accepted the position of litigant, <Sc 
had by his action become a parly to a proceeding 
in the county ct., & consequently the judges had 
jurisdiction to order him to pay the costs of Uie 
application ; & as the judge had exercised his 

discretion, that was not a matter for appeal. — 
Re Tw^eddle (John) & (’o., Ltd., [1910] 2 K. B. 
697 ; 80 L. J. K. B. 20 ; 103 L. T. 257 ; 26 
T. L. R. 583, C. A. 

Annotations: — As to (1) Refd. Re l^roperty Itihcc., [19141 

1 Ch. 775. As to (2) Consd. Rc Williams, Lj: p. Uflicial 

lleceiver, [1913] 2 K. B. 88. 

H, Cosf.^, 

Generally.] — Compare Bankruptcy & Insol- 
vency, Vol. IV., pp. 202-204. 

On discharge of order for examination on further 
report.] — See Nos. 5875, 5908, ante. 

On misfeasance summons.] — Sec Sub-sect. 10, 
C., post. 

Sub-sect. 7. — Board of Trade. 

5909. Report by Inspector-General in Companies 
Liquidation to Board of Trade — Absolutely privi- 
leged.] — B urr v. Smith, No. 5885, ante. 
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Sect. 36. — Winding up hy court: Sub-sect. 8, A. (a) 

is: 

Sub-sect. 8. — ^Liquidators and Commiti’ee 

OF Inspection. 

A, Appointment of Liquidaior, 

(a) In Generals 

5910. Discretion by court — Whether disturbed 
by Court of Appeai.l — -Wliere a judge in the 
exercise of his discretion has appoint/cd an oflicial 
hquidator, the Ct. of Appeal will not disturb the 
appointment. — Re International Contract Co. 
(1800), 1 Ch. App. 523 ; 14 L. T. 843 ; 12 Jur. N. 8. 
591, L» C. 

Art^taiwj^ Re London, Bombay, & Mediterranean 

Bank (1«66). 1 ch. App. 525 ; Re London Quays & 
WarebouBee Co. (1868). 3 Ch. App. 394. 

6911. .] — (1) Where a judge in the 

exercise of his discretion has appointed an official 
liquidator, the Ct. of Appeal will not disturb 
the appointment. 

(2) The official liquidator may be appoint/ed 
at the hearing of the petition for winding up. — 
Re London, Bombay, A Mediterranean Bank 
(1800), 1 Ch, App. 525 ; 14 L. T. 843 ; 12 Jur. N. S. 
591, L. C. 

Amioiaiion :—~A8 to (1) FoUd. Re London Quays & Ware- 
houses Co. (1868), 3 Ch. App. 394. 

Uqiildator appointed properly 
qualified.] — (1) Petitioner in a winding up Is not 
as a matter of course entitled to appoint the official 
liquidator. 

(2) Where an official liquidator who is personally 
qualified for the office has been appointed by the 
ct. below, his appointment will not be disturbed 
by the Ct. of Aiipeal. — Re Northern Assam Tea 
Co. (1870), 5 Ch. App. 644 ; 22 L. T. 253 ; 8uh 
nonis Re Northern Assam Tea Co., Ex p, Gals- 
worthy, 39 L. J. Ch. 405 ; 18 W. K. 302, L. C. A 
L. J • 

6913. Principle of appointment 

erroneous.] — Re Albert Average Assurance 
Assocn., No. 5919, post, 

6914. Whether court can delegate.] — A 

3udge cannot delegate the nomination of an official 
liquidator. 

A winding-up order was made on a shareholders’ 
petition. Petitioner, who was largely supported 
by other shareholders, proposed one person as 
liquidator. Another person was proposed as 
nominee of other shareholders. The judge was 
not satisfied that cither side should have the 
nomination ; he therefore gave directions to his 
chief clerk that, provided a certain independent 
shareholder submitted the name of a person 


impartial, competent, & unconnected with the 
CO., such person would be the right person to 
appoint. The chief clerk afterwards approved 
the person nominated — no exception being taken 
on the score of his personal fitness — & notwith- 
standing the protests of the other shareholders 
appointed him liquidator. Petitioner moved un- 
successfully, that the chief clerk’s order should be 
vacated: — Held: the order must bo vacated, 
as the judge had not exercised his discretion. — 
Re Great Southern Mysore Gold Mining Oo. 
(1882), 48 L. T. 11, 0. A. 

6916. Power of court to summon meeting — ^To 
ascertain wishes of creditors — Court not bound to 
follow decision of meeting.] — Re Land Develop- 
ment Assocn., [1892] W. N, 23. 

6916. Or further meetings.] — 

Beynolds (Charles) & Co., Ltd. (1895), 39 
Sol. Jo. 203. 

Annotation : — Refd. Rc Radford & Bright, 11901] 1 Ch, 272. 


(6) Who may he Appointed. 
i. Petitioner' s Nominee. 

5917. Whether appointed as matter of course.] — 

In a winding up, where the party having the 
carriage of the winding-up order proposes a 
person to be appointed liquidator, if the judge in 
chambers is satisfied that he is a fit A proper 
person, he must be appointed, without reference 
to the qualifications of any other person proposed 
by other parties. — Re General Provident 
Assurance Co. (1808), 19 L. T. 45 ; 17 W. B. 42. 

Annotation : — Dbtd. Re Northern Assam Tea Co., Ex p, 

Galsworthy (1870). 39 L. J. Ch. 465. 

5918. .] — Re Northern Assam Tea Co., 

No. 5912, ante. 

5919 . (^ 4 , Qf Appeal will not dis- 

turb an appointment made of an official liquidator, 
where the judge who has the conduct of the winding 
up has exercised liis discretion in making the 
api^ointmont, unless }»e lias stated that he has 
made the appointment upon a principle which 
the Ct. of Apjieal holds to be erroneous. 

(2) An appeal from the appointment of an 
official liquidator ought not to he allowed unless 
in a very special state of circumstances. — Re 
Albert Average Assurance Assocn, (1870), 
5 Ch. App. 597 ; 40 L. J. C’h. 34 ; sab nom. Re 
Albert Average Assocn., Rc Arthur Average 
Assocn.. 18 W. B. 980, L. J. 

6920. Petitioner with small interest.] — Rc 
Bockall Fishing, Fish Oil A Fisu Manure Co., 
Ltd. (1802), 11 W. B. 84. 


PART III. SECT. 36, SUB-SECT. 8.— 

A, (a). 

s. Discretion of cxmrt — Disin- 
terested person should, be appointed — 
Neither creditor or sharehoMer.] — Prefer- 
ence should be given to one who is 
neither a criidltor nor a shareholder, 
the general rule being that it is desirable 
that liquidators should be disinterested 
persons. — Re C’entiial Bank of 
Canada (1887), 15 O. R. 309.— CAN. 

t. Whether disturbed by Court 

of Appeal — General rules as to 
appointment .^ — The Winding-up Act 
provides that the shaicholders & 
creditors of a co. in liquidation shaU 
severally meet & nonilnato persons ' 
who are to be appointed liquidators, ; 
He the judge having the appointment ! 
shall choose the Ibiuidators from i 
^ifiong such nominei^H. In the case 
of the Bank of Liverpool the judge 
appointed liquidators from among tho 
nominees of the croditora, one of them 

de/t. bank:— BeW.* there is 
nothing in tho Act requiring both 


creditors & shareholders to bo repre- 
scuUmI on the board of liquidators ; 
a bank may bo appointed liquidator 
if any appeal lies from the decision 
of the jutlgo in exercising his judg- 
ment as to the appointment, such 
discretion was wisely exercised in t his 
case. — F orsythe r. Bank of Nova 
Scotia, Re Bank of Livekfool (1890), 
18 S. C. R, 707.— CAN. 

a. Creditors* nominee if com- 

pany insolvent — fihareholders* nomi- 
nee if company solvent.] — Under 
Winding Up Act, R. S. C. 1886, c. 129, 
8. 101, as amended by 52 Viet., c. .'»2, 
s. 1 7, w'bilst the ct. is confined to a selec- 
tion between the persons iiominaUjd at 
the meetings of creditors & share- 
holders, for the office of liquidator, it 
is not bound to adopt the choice of 
the majority, but must exercise its 
own discretion. If the creditors 
nominate one person & tho share - 
holders another, the ct. will, ceteris 
paribus, have particular regard to the 
wishes of the latter if the co. is solvent, 
A of the former If it Is not ; when It 


is not absolutely clear that the bank 
is solvent, the interests of creditors in 
the Ik] nidation are entitled to gieater 
consideration than those of tho share- 
holders. — Re Commercial Bank op 
Manitoba (1893), 9 Man, L. R. 342. — 
CAN. 

b. Either creditors' nr share- 

holders* 'tiomince or stranyer — Creditors 
entitled to appear to support nominee — 
Costs.] — In appointing a liquidator of 
a co. in terms of Act 31 of 1999, s. 128, 
the ct. has a discration & may appoint 
the pcipson submitted by the creditors 
& contributories or an indopendont 
liquidator. In exercising such discre- 
tion the history & business of the co, 
should b<5 taken into consideration. 
The majority creditors aie entitled to 
come to ct. in support, of the appoint- 
ment of their nominee & they are 
entitled to their costs out of the estate 
even though their nominee is not 
appointed. — Rc Dklmas General 
Stores, Ltd., 11918] T. V. D. 31.— 
S. AF. 
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ii. Creditors' Nominee, 

5921. Removal of liquidator originally appointed 
— ^At instance of majority of creditors — ^Two 
creditors appointed instead.] — An official liquidator 
had been appointed in chambers. Upon motion 
made on behalf of a very large majority of the 
unsecured creditors of the co., who alone were 
interested in the realisation of the assets, two 
creditors were appointed liquidators instead of 
the liquidator already appointed. — Me Land 
Financiers’ Assocn. (1878), 10 Ch. D. 269 ; 27 
W. li. 224. 

5922. Extent of creditor’s right — Subject to 
discretion of court.] — Under 1890 (Winding up) 
Act, s. 6 (1) (tt), the right of the majority of 
creditors contributories at the statutory meetings 
to have their nominee apjiointed as liquidator in 
the place of the official receiver is subject to the 
control of the ct. ; & the ct. can, in the exercise 
of its discretion, decline to appoint such nominee, 
& can leave the winding up in the hands of the 
official receiver . — Re Johannisbeug Land <fc Gold 
Trust Co., [1892] 1 Ch. 588 ; 61 L. J. Ch. 284 ; 
66 L. T. 605 ; 40 W. ii. 456 ; 8 T. L. R. 296. 

5923. Wishes of majority in value followed.] 

— He Bloxwich Iron A Steel Co. (1894), 38 
8ol. Jo. 546; 1 Mans. 350; 8 K. 442. 

5924. Only material if creditors have chief 

interest — Contributories’ wishes followed.] — Where 
the ffrst meetings of creditors A contributories 
held under 1890 (Winding-up) Act, s. 6, were 
divided, the creditors wishing their nominee 
— an accountant —appointed liquidator, the con- 
tributories, the official receiver, the ct., being of 
opinion that the contributories had the chief 
interest in the realisation of th(^ assets, refused 
to appoint the creditors’ nominee, leaving the 
official receiver to act as liquidator, with liberty 
to apply for the appointment of a committee of 
inspection . — Re Bank of South Australia, Ltd. 
(1895), 39 Sol. Jo. 261 ; 2 Mans. 148 ; 13 K. 343. 

hi. Other Persons. 

5925. Disinterested persons — Neither creditors 
nor shareholders.] — Liquidatoi‘s apj)ointed to wind 
up a CO. und(‘r Joint Stock Banking Companies 
Act, 1857 (c. 49), ought, as a general rule, to be 
disintei’ested persons, A neitljer creditors not 
shareholders . — Re Noktiiumbkrland A Durham 
District Bankino Co. (1858), 2 De G. A J. 508 ; 
44 E. B. 1087, L. J J. 


5926. Accountant.]^; — (1) Every suitor of the ct. 
has an unqualified right to have his case heard 
before the judge in x^erson whether under the 
ordinary proceedings of the ct., or under the 
Winding-up Acts. 

(2) The duties of an official manager require a 
sensible A an honest man, who is a good 
accountant. 

Accountants are not to be regarded as officers 
of the ct. exercising any legal functions. — Re 
Agriculturist Cai’tle Insurance Co., Ex p. 
Lowe, Re Same Co., Ex p. Findlater (1861), 
30 L. J. Ch. 619 ; 4 L. T. 630 ; 9 W. R. 910, L. J J. 

5927. Voluntary liquidator — Compulsory order 
made after voluntary winding up.] — A compulsory 
order would in general continue the voluntary 
liquidator as official liquidator. — Re London A 
Mediterranean Bank, Ltd. (1866), 15 L. T. 153 ; 
15 W. R. 33. 

5928. One liquidator for two companies — Wind- 
ing up of company which had purchased business 
of another company — Both companies in liquida- 
tion.] — In 1865 the W. assurance society made 
over its business to the A. co. In 1869 an order 
was made for winding up the A. co., A shortly 
afterwards a creditor of the W. society, who had 
not accex)ted tlie A. co. as his debtor, obtained 
an order for winding up the W. society. After 
the transfer the A. co. had carried on the business 
of the W. society, A all the transactions relative 
to that business were entered in the books of the 
A. co. : — Held: one of the liquidators of the A, co. 
was the most proper i)ei’son to be appointed 
liquidator of the W. society, as a great saving 
of expense would thus be effected, A directions 
might be given for ax^pointing separate solrs. 
to rejiresent the interests of the two cos. if any 
question should arise between them. — Re Western 
Life Assurance Society, Ex p. Wille'it (1870), 
5 Ch, App. 306 ; 39 L. J. Ch. 662 ; 22 L. T. 322 ; 
18 W. R. 473, L. J. 

Annotdfimi :■ — Distd. He BritiKli Nation Life Assce. Assocn. 

(1872), L. II. U Eg. 41)2. 

5929. Interests of companies conflicting.] — 

The ct. w ill not allow one iierson to act as liquidator 
of two cos. the interests of which are conflicting. — 
Re City A County Investment Co., Ltd. (1877), 
25 W. R. 342. 

5930. Directors — Circumstances requiring in- 
vestigation — Conduct of directors approved by 
shareholders — Directors appointed in voluntary 
liquidation.] — Wliere there are circmnstances 


PART III. SECT. 36, SUB-SECT. 8.— 
A. (b) ii. 

0 . Creditors havino chief interest — 
General rules — Convenience.] — Ui)ou a 
contest for tlio appointment of li^iui- 
dator in a windinff-Tip proceeding it is 
desirable to follow tlie rules for 
guidance to be found in the English 
(iases under the Winding-up Acts. Tlio 
ct. abstains from laying down any such 
rule as that the nominee of the peti- 
tioning creditor should have a prefer- 
ence. The ot. will consider the con- 
dition of allairs to ascertain what 
parties are most interested in the due 
administration of the estate in liquida- 
tion, & other things being ecpial will 
act upon tiiicir recommendation. 
Where upon an ai) plication imdor the 
Dominion Act, the creditors wei*e those 
whoso interests were most to he 
regarded, & the great hulk of them 
favoured the appointment of tlie 
fiheritf of L., & opposed the nominee 
of the petitioning creditors, & the 
sherilt resided in the county where the 
co.B operations were carried on, & 
where all its books & a.ssets wore, was 
already de facto liquidator under 
voluntary procoodings, was other- 


well qualitied for the position, the 
ct. appolnttid him liquidator. — Re 
Alpha Oil Co. (1887), 12 P, li. 298.— 

CAN. 

d. .] — Under Winding-up 

Act, ss. 98 & })9, mcctiugs t)f share- 
holders & creditors, respectively, of a 
bank, were held, at which the share- 
holders recommended the? appointment 
of C. G. it S. as Uquidatoi's, & tho 
creditors C. G. it H. On the applica- 
tion to the ct. for the appointment of 
three liquldakirs It appeared that 
resort to t.he double liability of share- 
holders would be necessary to satisfy 
the claims of credltt)i*8 under il. S. C. 
c. 120, s. 70; — Held: the choice of 
the creditois, they having the cliief 
it immtHliate concern hi realising tho 
assets, should be adopted. — He Ckn- 
'iTiAL Hank of Canada (1887), 15 O. K. 
309.— CAN. 

e. Alt creditors unanimous in 
choice — Although 'nominee shareholder.] 
—All creditors of an insolvent co. 
having agreed up<jn & i*ecommended 
the appointment of K. as liquidator of 
the CO. : — Held: the fact that E. was 
a shareholder of tho co. was not a 
valid objection to his appointmout* — 


He New Wkstminsteu Gas Co. 
(1897), 5 B. C. 11. G18. — CAN, 

PART III. SECT. 36. SUB-SECT. 8.— 
A. (b) iii. 

f. Bank.] — A bank may bo ap- 
pointed liquidator. — F orsythe v. 
Bank of Nova Scotia, He Bank of 
Liverpool (1890), 18 fcS. C. R, 707.— 

CAN. 

g. Vakil of creditor — Should not 
continue to act for creditor after appoint- 
mcni .] — A person who has been ap- 
pt>iuted li<iuidator of a co. ought not, 
after such appointment, to continue 
to a<!t as rakil of a CTOdltor, whose right 
£{) prove against tho co. is in dispute 
ill the liquidation. — He West Hope- 
town Tea Co., Ltd, (1860), I. L. U. 
9 All, 180.— IND. 

h. Secretary of company — Though in 
default in md registering mortgage .] — 
The secretaiy of a limited co. who had 
neglected to enter in tho register of 
mtges. a heritabJo bond, which had 
been granted by tho co. before he 
becamo secivtary, was not by reason 
of that omission disqualified from 
being appointed liquidator of tho co. — 
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Sect» 36. — Winding up by court: Sub-sect* 8, A* (6), 
iii., (c), (d), d: £ 

conaected with a co. which require investigation the 
directors are not proper persons to be appointed 
liquidators ; but where the conduct of the du*ectors 
has been adopted by the shareholders, who have 
had full opportunity for objecting & inquiry, the 
ct. will not remove such directors who may have 
been appointed liquidators in a voluntary winding 
up . — Re Union EnECTBic Light & Power Co., 
Ltd. (1886), 1 T. L. R. 234, O. A. 

5931. Receiver for debenture - holders.] — Be 
Land Co. op Australasia, Ltd. (1893), 37 
Sol. Jo. 784. 

(c) Appointment of More than One Liquidator* 

5932. Conduct of particular matter — May be 
given by court to particular liquidator.] — Be Mid- 
land Land & Investment Corpn., [1887] W. N. 
58. 

(d) Practice on Appointment. 

5933. Appointment made at hearing of petition — 
By consent of all parties — Otherwise appointment 
settled in chambers.] — Re Commercial Discount 
Co,, Ltd., No. 6776, ante. 

5934. .] — Re London, Bombay, & 

Mediterranean Bank, No. 6911, ante. 

5935. Costs of contest as to appointment of 
liquidator.] — The ct. will in no case give the costs 
of a contest for the appointment of liquidators. — 
Re London <fe Northern Insurance Co., Ltd. 

& Companies Ac^s (1808), 19 L. T. 144 ; 16 VV. R. 
965. 

5936. Seciuity — Surety’s liability upon bond — 
Not entitled to receive notice of taking of accounts 
against liquidator — Right to attend if aware of 
taking of accounts — Reopening of accounts.] — In 

the winding up of cos., where the surety for a 
defaulting liquidator becomes liable upon his 
bond, it is not the practice to give notice to the 
surety of the taking of the accounts as against j 
the liquidator ; but if the surety becomes aware 
of the taking of the accounts & applies for leave 
to attend, such leave will be granted at his own 
expense. j 

II. was appointed liquidator in a winding uj). i 
The G. Society became his sureties for 1^3,000, l 


& for that purpose entered into a bond, which 
provided that the certificate of the chief clerk 
should be conclusive evidence as between all 
pai^ties that the bond had been forfeited to the 
amount stated in the certificate. On the bkpey. 
of H. a fresh liquidator was appointed in his j)lace. 
The accounts of H., which were carried in & 
vouched without any notice having been given 
to the society, showed a probable deficit of £4,500. 
The society, on receiving notice of the date fixed 
for the final passing of the accounts, attended & 
asked to have them reopened in their presence. 
The ct. allowed the society to have the accounts 
reopened, on the terms that they should pay into 
ct. the whole of the £3,000 for which they were 
liable, together with £100 for the costs of such 
reopening, & should undertake to pay interest 
on the amount to be found due from them, & pay 
the costs of the ap)plication . — Re Birmingham 
Brewery. Malting & Distilling Co., Ltd. (1883), 
52 L. J. Ch. 358 ; 48 L. T. 632 ; 31 W. R, 415. 

B. Position of Liquidator. 

5937. Whether in better position than company.] 

— He [the liquidator] is appointed for the purpose 
of assisting the ct. in the winding up of a co., 
but in all his proceedings he appears to be merely 
substitut^ed for the co. (Lord Chelmsford). 

The rights of creditors against the shareholders 
of a co. when enforced by a liquidator must be 
enforced by him in right of the co. What is to 
be paid by the shareholders is to be recovered in 
that right. What is due to the co. is that only 
which is in fact recoverable by the co. (Lord 
Westbury). 

If the Joint Stock Cos. Acts be thoroughly 
sifted, there mil no doubt be considerable ground 
for coming to the conclusion when the proper time 
comes that the official liquidator, who in that 
caiiacity is bound to collect all the assets of the 
co. & distribute them by the direction of the ct. 
among the creditors, is in a position in which he 
may asseH lights as against the co., & assume a 
position against the members of tlie co. wliich 
the co. itself possibly might not be in a position 
to assert (Lord Hatherley, C.). — Watorhouse 
V. Jamieson (1870), L. R. 2 Sc. Div. 29. 
AuTwteUimw lie National FiiikIh Ashcc. (187H), 

10 Cl). D. 118, where Jehhkl, M.R, agreed with the view 


Gilmour’s Trustees v . KimARNocn 
Heritable Property Investment 
Co. (.1883), 10 R. (Ct. of Sc«s.) 12‘il ; 
20 Sc, L. R. 811 ,— scot. 

k. Person resident out of juris- 
diction — Not appointed unless on spejnal 
grounds .] — Apiuicatlon for appoint- 
ment of a liquidator residing oiitwith 
tho juiisdiction of the ct. refneod on 
the groxmd that no adequate reason 
had been stated for appointing: a 
person outwith the j inisdiction. — 
Baberton DEVErx)pMENT Syndicait:, 
Ltd, (1898), 25 R. (C’t. of Soss.) 054 ; 
35 Se. L, R. 49U ; 5 S. L. T. 342.- 
SCOT. 


PART III. SECT. 36. SUB-SECT. 8.— 
A. (d). 

6935 i. Costs of contest as to appoint- 
ment of liquidator .] — As to tho costs of 
tho contest as to appointment of 
liquidator : — Held : one set of costs 
should be allowed to the sharoholdcrs 
Sc one to the creditors appearing: on 
the petition, not Including: any costs 
occasioned by the contx38t, & costs 
must also be allowed to the peti- 
tlonirug: creditor, those of the latter to 
include aU reasonable disbursements 
connected with the holding of tho 
meetinsrs . — Be Commercial Bank of 


Manitoba (1893), 9 Man. L. 11. 342. — 

CAN. 

l. Security — J^eft to be settled by 
master.]— in assigmin^ to provincial 
ets. or judges certain fimctions under 
the WTndiiig-up Act, I'arllament in- 
tended that the same should be per- 
formed by means of the ordinary 
machlneiy of tho ot. & by its ordinaiy 
procedure. It is no ground of objec- 
tion to a w'inding-up order that tho 
security to bo given hy tho liquidator 
appoiut>ed thereby is not fixed by the 
oi-dor, but is left to be settled by a 
master. — Shoolbred v. Ci^arke, Be 
Union Fire JLnburance CX;>. (1890), 17 
S. C. It. 205.— CAN. 

m. Surety *8 llaldlUy upon, botid 

— Assessment of surety* s liab-ility — 
Appeal.} — After tho assignee for the 
benefit of creditors of an incorporated 
CO, had sold part of tho assets & 
received the proceeds, he was appointed 
liquidator under the Wlndlng-up Act 
& gave security by a bond which 
recited all tho proceedings & ordei», 
& was coiiditijmed tx> bo void if tho 
liquidator should duly account for 
what ho should receive or become 
liable to pay as liquidator : — Held : 
tho funds & property In the hands of 
the assimee became vested in him 
as liquidator upon his appointmont 


as such, & tho sureties were responsible 
for his subsequent misappropriation 
thereof. 

Tho bond provided that tho cer- 
tificate of tho master in ordinary of 
the amount for which the liquidator 
was liable should be sufficient evidence 
of liability as against the sureties, & 
should form a valid & binding charge 
against them ; — Held : tho sureties 
had tho right to appeal from the oor- 
tlflcate in acoordanco with tho usual 
practice of the ct. — Be Army & Navy 
C/LOTH iNf> Co. OF Toronto (1901), 
3 O. L. 11. 37 ; 22 C. L. T. 11.— CAN. 

n. Objection to suggested liqui- 
dator — Objection should be taken by 
counsel at the, bar — Not by means of 
answers.y—Be Anderbon & Sonb 
(1917), 64 Sc. L. U. 524. — SCOT. 

PART III. SECT. 36, SUB-SECT. 8.— B. 

5937 i. Whether in better position than 
company.] — A liquidator is In no sense 
a subsequent purchaser for value, but 
represents the co. & acfiuires no rights 
as liquidator which the eo. itself did 
not possess, save those which are 
given to him by the Winding-up Act. — 
Harrison v. Nepisiquit Lumber Oo. 
(1911), 11 E. L. 11. 314. — CAN. 

Q, On contract .] — A liquidator 

appointed in proceedings imaor the 
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of Lord Hathbblky, C. ; He Florence Land & Public 
Works Co., Nicors Case,^ Tufnell & Ponsonby's Case 
(1885), 29 Ch. D. 421. Befd. Re Appletreewick Lead 
Mininfr Co. (1874), L. R. 18 Eq. 95 ; Re London Celluloid 
Co. (1888), 39 Ch. D. 190. Hentd. Burkinshaw v. Nicholls 
(1878), 48 L. J. Ch. 179 ; Re Almada & Tirlto Co. (1888), 
38 Cn. D. 415 ; Ooregrum Gold Mining Co. of India v. 
Roper, Wallroth v, Roper, [1892] A. C. 125 ,* Re Hemp 
Yarn & Cordagre Co., Hindley's Case (1896), 3 Mans. 187 ; 
Re Veuve Monnier et ses Fils, Rx p., Bloomenthal, [1896] 
2 Ch. 525 ; A.-G. for Canada v. Standard Trust Co. of 
New York, [1911] A. C. 498. 

5938 , .] — ( 1 ) The powers of a liquidator 

of a limited co. are more extensive than those 
of the CO. prior to the winding up order ; for 
instance, he can assert as against the members 
of the CO. rights which the co. itself could not have 
asserted. 

The arts, of assocn. of a limited insurance co. 
provided — art. 122 — that “ the directors might, 
without the sanction of a general meeting, pay 
interest at the rate of 6 per cent, per annum upon 
the paid-up capital.” Tlie co. desiring to raise 
further capital, passed a resolution, empowering 
the directors, under 1867 Act, s. 27, to issue to 
members who had paid up the full amount of 
their shares, share warrants payable to bearer. 
Share warrants were issued accordingly, each 
warrant declaring that the bearer was entitled to 
interest at 5 per cent, per annum on the amount 
therein specified. The co. never having made 
any profits the interest on the warrants was from 
time to time paid to the holders of them out of 
capital by the directors with the express sanction 
of the general body of shareholders, & on the 
assumption that such payment was authorised 
by Art. 122. The co. having been ordered to be 
wound up, the liquidator applied by summons 
under 1862 Act, s. 165, that the directors might 
be ordered jointly severally to pay to him the 
amount so paid for interest to the holders of the 
share warrants : — Held : (2) upon the literal con- 
struction of sect. 165 the liquidator was entitled 
to make the application independently of the 
question whether he, as representing the co., 
could sue its own agents, or whether he had an 
independent right to represent the creditors ; (3) the 
directors had, in making payments to share- 
holdei*s out of capital, acted ultra vires & com- 
mitted. a breach of trust, &; they were therefore 
liable jointly severally to make good the amount 
of such payments, but without i)rejudice to their 
right to recover from each shareholder the amount 
of capital ho had received. — National Funds 
Assurance Co. (1878), 10 Ch. D. 118 ; 48 L. J. Ch. 
163 ; 39 L. T. 420 ; 27 W. R. 302. 


Annotation -As to (2) Refd. Re British Guardian Life 
AsBce. (1880), 14 Ch. D. 335. As to (3) FoUd. Re Exchange 
Bankiiif? Co., FliterofUs Caso (1882), 21 Ch. D. 519; Re 
Oxf^d Bon^t Building: & Investment Soc. (1886), 35 
Ch. p. o02. Distd. 1 /oods Estate Building & Investment Co. 
V. Shepherd (1887), 36 Ch. D. 787. Congd. He Klinrston 
Cotton Mill Co. (No. 2), 11890] 1 Ch. 331. PoUd. M^am 
V. Grant (1899), 68 L. J. Q. B. 283. Reid. Wye Valley Ra^ 
r. Hawes (1880), 29 W, R. 177 ; Guinness u. Land Corpn. 

Denham (1883), 

25 Ch. p, 752 ; Liverpool Household Stores Assocn. (1 890), 

* Anunonia Soda Co. v, Chamberlain, 

[1918] 1 Ch. 266. 


5939. .] — W. having applied for shares in 

a CO., they were duly allotted to him ; but owing 
to irregularities having shortly afterwards been 
discovered in the office of the manager to the co., 
W. & the directors liad a private interview & in 
the result the directors rescinded their previous 
resolution allotting the shares to W., & returned 
the deposit he liad paid on application. For 
five years W. was never treated as a shareholder 
in respect of these shares, but on the co. then going 
into liquidation, the liquidator sought to make 
W. liable in respect of the shares ; — Held : (1 ) as 
by 1862 Act, s. 23, to constitute a shareholder a 
person must have agreed to become a shareholder 
&> his name must be entered on the register, the 
liquidator was seeking for specific performance 
of the contract to take shares ; he was in no better 
position than the co. ; & the delay of five years 
was fatal ; (2) the ct. was not satisfied that it 
would be just to place W.’s name on the register. — 
lie West London Commercial Bank, lyrD., 
Whiteley’s Case (1889), 60 L. T. 807 ; 1 Meg. 
154. 

5940. Represents company — On application to 
rectify register.] — The ct. will not in a winding up 
ex niero motu rectify the register. The application 
for that purpose must be made by some person 
whoso claims can properly be adjudicated upon, 

the ct. will have regard to all the circumstfinces 
of the case & the position of appet. Where an 
official liquidator was appet., <fc it appeared that 
the name of the proposed contributory had not 
been placed upon the register through the neglect 
& delay of the co. the ct. refused the application 
without dealing with the merits of the case as 
between the registered owner of the sliares & the 
proposed transferee, upon the ground that the 
official assignee in such a case represents the co. 
only, & the merits of the case did not entitle the 
co. to move in the matter. — Re Joint Stock 
Discount Co., Sichkll’s Case (1867), 3 Oh. App. 
119 ; 37 L. J. Ch. 373 ; 17 L. T. 363 ; 16 W. R. 
292, L. J. 

Aniijotalions : — ^Expld. Rc .Toiiit Stock Discount Co., Fylo’s 

Case (1869), 4 Ch. App. 768. Reid. Rc Bank of Hindustan, 

China & Japan, Ex p. Kintroa (1869), 5 Ch. App. 96 ; 

Re Hcrcnlos Insce. Co., Lowe’s Case (1870), L. R. 9 Eq. 

589 ; Rc Hercules IiiHce. Co., Pugh & Sharman’a Case 

(1872), L. K. 13 Eq. 566 ; Re liand Credit Co. of Ireland. 

Weikershoim’s Case (1873), 8 Ch. App. 83i ; Re Albion 

Assce. Soc., Wiustone's Case (1870), 12 Ch. D. 239 ; Rc 

Clayton Mill Manufacturing Co. (1887), 3 T. L. R. 798 ; 

Bellerby u. Rowland & Marwood’s S.S. Co., [1902] 2 Ch. 

14. Mentd. Re Shaw, Ex p. Piers (1877), 46 L. J. Q. B. 

394 ; Trevor v. Whitworth (1887), 12 App. Cas. 409. 

5941. To receive notice of assignment of 

debt due by company.] — Notice to an official 
liquidator of the assignment of a debt due from 
the CO. is sufficient to perfect the assignment, & 
upon the subsequent bkpey. of the assignor the 
debt does not vest in his assignee in bkpey. as 
being in his order & disposition. — Re Breech- 
Loading Armoury Co., Wragok’s Case (1868), 
L. R. 5 Eq. 284. 

5942 . In suit against strangers — ^Rlght of 

adverse party to discovery against liquidator.] — The 


Dominion Winding-up Act of a co. 
which has purchased goods under an 
nm^egisU^red conditional sale agree- 
ment providing for the retention of 
property & title in the vendor, can 
lavo no better title & no higher rights 
-han the co, had, & the contract, 
though imregistered, being effective 
against the co., is also eflootive as 
against the liquidator, except that if 
there is an execution creditor of the co. 
t he contract is null Sc void agaiust the 
liquidator, to the extent that he stands 
In the plaoe of, & is entitled to enforce 
the rights of, such execution creditor, — 


Rc Northern Creameries Co., Ltd., 
De Laval Co.’s Claim, [1921] 3 
W. W. R. 355.— CAN. 

p. Personal liability — To third 
party for breach of corUraei — Removal 
<£• sale of goods not belonging to com- 
pany.] — PItf. claimed to have a cause 
of action against the liquidators of a 
cxirpn. for the full price of goods 
alleged to have been wrongfully taken 
by the liquidators & sold after the 
making of the order for the winding 
up of the corpn., whereby pltl. was 
deprived of the right of stoppage in 
transitu : the action was 


barred by the provisions of the 
Winding-up Act, R, S. C. c. 144, s. 133, 
the only remedy of pltf. under the 
sect . being by summary petition to the 
ct. & not by action, suit, etc. While 
the words of the sect, are general 
they should not ])C linutod in their 
application, the clear intention being 
that claims either against the corpn. 
or the liquidator in such case shall 
be dealt with in a summary way In 
order to prevent the assets being eaten 
up by litigation. — Carson & Co. v. 
Montreal Trust Co. (1916), 

N. S. R. 50.~-CAN. 
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Sect, 3(5. — Winding up by court: Suh^sect, 8, B, 

official liquidator of a co. is in the position of a 
receiver or manager of partnership assets appointed 
by the ct. Where he represents the co. in a suit 
against strangei's, or in a j)roceeding in the winding 
up against an alleged contiibutory, the adverse 
party has a right to the same discovery from him 
iis from an ordinary litigant. But where the 
question is whether a past shareholder is to be 
placed on list B, if so, wdiat is the extent of his 
liability, tliat being a question which does not 
concern the co., the official liquidator is only 
bound to all'ord equal fiu^ilities to the share- 
holder & the creditors, but not to make discovery 
at the instance of either party, — Be (’ontuact 
C'ORPN., CiOOCH’s Case (1872), 7 Ch. App. 207 ; 
41 J.. J. Ch. 338 ; 26 T.. T. 177 ; 20 W. 11. 34.5, 
L. J.l. 

Anrwtatkms : — Befd. Be Sir JdIiii Moore Gold Miulnic Co. 

(i877), 37 L. T. 242 ; Be LohUo, K. v. Curzoti (1882), 4« 

L. T. 15y. 

5943 . — _ Agreement by directors to forgo 
fees.] — All the directors of a co. in liquidation 
mutually agreed to forgo their respective claims 
to directors’ fees then owing, 'llie liquidator 
was a party to the agreement on behalf of the co. 
Subsequently the co. sued one of the directors for 
work done, & the director counterclaimed against 
the CO, for liis fees earned previously to the agree- 
ment : — Held : although there was no considera- 
tion for the agreement moving from the co., the 
fact of the liqiiidator being a party to it 1 ‘endered 
it binding as between the director the co. ; & 
the agreement was, therefore, a good defence to 
the counterclaim. — West Voukshire Dauhacq 
Agency, Ltd. v. (Joleridge, [1911] 2 K. B. 326 ; 
80 L. J. K. B. 1122 ; 105 T.. T. 215 ; 18 Mans, 307. 

5944. Is officer of court.] — ife Mutual Society, 
No. 6199, post. 

5945. Whether In fiduciary position towards 
company — Improper sale by liquidator.] — Silk- 
stone ikllAiGH Moor Ooal Co.r. Edey, No. 6332, 
post, 

5946. Or merely agent of company — Assign- 

ment of lease.] — A covenant in a lease to a co. 
against assignment ^vithout the consent of the 
lessor is binding on the liquidator in a compulsory 
winding up of the co. There is no distinction for 
this pm'pose betw^een a voluntary & a compulsory 
wdnding up. 

The cases in bkptcy. in which it has been held 
that a trustee in bkptcy. can assign free from 
bkpt.’s covenant against assignment without 


licence depend on the circumstance that bkpt.’s 
leasehold interest vests in liis tiustee by operation 
of law, so that he is not an assign of bkpt. & 
consequently not bound by the covenant. These 
cases therefore have no apjdication to a liquidator 
of a CO., because the co.’s leasehold interest remains 
vested in the co. after a wunding-up order & the 
liquidator acts on behalf of the co. in assigning it. — 
Be Farrow’s Bank, Ltd., [1921] 2 Ch. 104 ; 90 
L. J. Ch. 4(55 ; 125 L. T. 699 ; 37 T. L. K. 847 ; 
65 Sol. Jo. 679, C. A. 

5947. Personal liability — For wages & work 
done for benefit of estate.] — Wliere an action was 
brought against an official liquidator j^ersonally, 
for wages, for work done for the benefit of the 
estate, an injunction restraining the action was 
refused. — Be Origin A j. Hartleypool Co queries 
Co. (1882), 51 I.. J. Ch. 508 ; 47 L. T. 116. 

5948. For rates — Assessed on property 

occupied only in his capacity of official liquidator.] 
— The oflicial liquidator of a joint-stock co., 
which is in course of being wound up, is not 
pei‘Sonally liable for the rates assessed on premises 
of the CO. which he occupies merely in his capacity 
of official li(iuidator. — R. v, (Iurzon (Middlesex 
Justice), Be Leslie (1882), 46 L. T. 159 ; 47 
J. P. 379 ; 30 W. R. 521. 

5949. Validity of acts — Appointment subse- 
quently discovered to be invalid.] — 1862 Act, s. 67, 
which renders valid tlie acts of liquidators, etc., 
unduly appointed befortj the defect in their 
appointment is discovered, applies only to the case 
of an appointment invalidly made, not to one 
where there is leally no power of appcjinting a 
liquidator at all. — Be Bridport Old Brewery 
Co. (1867), 2 Ch. App. 191 ; 15 L. T. 643; 15 
W. R. 291, L. JJ. 

Annofoiiorifi ; — Befd. Be Overond, Gurney, Bx j). Oakes tk, 

Peek (1807), 30 L. J. C'h. 413 ; Be London Flour Co. 

(1868), 19 L. T. 130 ; MaeConnell i\ [1910] 2 C:h. 

f)7. Mentd. Be London & Moditorranoan Bank, Wrigrlit's 

Case (1808), Jj. R. 12 Eq. 334, n. ; Be Silkst.one Fall 

Colliery Co. (1875), 1 Ch. J). 38 ; Stone v, City 6c County 

Bank (1877), 3 C. I’. D. 282. 

In misfeasance proceedings.] — Sec Sub-sect. 10, 

L. ig), jyost, 

C, Bowers and Duties of J/npiidator. 

(a) In General, 

5950. Powers requiring sanction of court — 
When court wiil authorise its sanction being 
dispensed with.]— -1862 Act, s. 95, defines the 
pow('rs of the oflicial liquidator to he exercised 
with the sanction of the ct. ; sect. 96 enacts that 
the ct. may authorise the exercise of those x)Owers 


q. Validity of acts — Appointment 
subsequently discovered to be invalid— 
Calls by liquidator .] — The appointment 
of liquidators is to bo deemed valid 
until the contraiy Is jiroved by Icffal 
proceedings. All acts done by lifjiil- 
dators are validated by (>os. Act, 1890, 
s. 67, up to the time that the invalidity 
of such liquid atoi*H ha« been establishea. 
Where liquidators, before the validity 
of their apr>ointmerit had been chal- 
lenged by legal proceedings, made call 
6c subseiiuently applied for & obtained 
a balance order, although between the 
making of the call 6c the obtaining of 
the balance order they had bO(Ui 
informed by a contributory that their 
appointment was invalid: — Held: all 
the proceedings taken & acts done by 
the liquidators were valid & binding. — 
Be Fraheu & Go., Ex p. James (1890), 
22 V. L. R. 385.— A US. 

J., ] — Where a 

liquidator whose appointment is lad 
settles a list of contributories & makes 
calls, a contributory sued on these 
calls is not estopped by delay fiom 


impeaching the liquidator’s title : but 
where all parties believed that the 
appointjiKUit was good, & have acted 
iu that belief, the calls are validated 
by Cos. A(?t, 1882, s. 103. In respect 
to the validating elToct of sect. 103, 
there- is no difference between acls of 
internal 6c external inanagenKUit. — 
Be. Equitabi.e Insurance Ashocn. 
OF New Zealand, Simt*8on’s Case 
(1893), 11 N. Z. L. 11. 605.— N.Z. 

8. Offieer e/ eunirt — tVill not be 
cornjMUcd to give discovery in action — ■ 
Unless in jwsitwn of adverse litiyanl.]— 
An oflicial li<iui(lator cannot, as an 
otfleer of the ct., be called ni)oii to 
make discovery mdess he is rcijre- 
sentatively in the position of an 
adverse litigant to the party requiring 
the discovery. Wliere certain share- 
holders of an iuHolvcut bank were 
suing tJie directors for negligence & 
misfeasance, 6c had made the hank 
defts. for conformity without asking 
any relief against them, an application 
by the pltfs. for leave t.o examine one 
of the liquidators or discovery before 


statement of idaim was refused.- — ■ 
Hendeiwon V. Blain (1891), 14 1\ It. 
308.— CAN. 

t, iriZi not be coinpclled to 

make affidavit of documents in action — 
If williny to give, disclosure.] — In an 
action by the Ihiiiidator of a co., he Ixdng 
an officer of the ct. 6c subject to its 
directions, an order will not bo made 
compelling him to make an affidavit 
of documents wdien he is w illing to make 
discloHiu'o. — Dominion Trust Co. v. 
Royal Bank of Canada (1919), 27 
B. C, R. 166. — CAN. 

PART III. SECT. 36, SUB-SECT. 8.— 

C. (a). 

a. 2V> give full account of Hquida- 
tion.] — It is duty of liquidator in all 
cases to give full acenunt of liquidation 
from Its beginning . — Be Mercantile 
Finance Truhtkeh & Agency Co. of 
Australia, Ltd. (1899), 25 V. L. It. 
285.— AUS. 

b. To pass accounts — Local liqui- 
dator — How discharged,] — The ct. has 
no jurisdiction to confirm the local 
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without its sanction or intervention ; sect. 100 
provides for compromise by the ofTicial Hquidator 
with the sanction of the ct. : — Held : to support 
an order conferring these powers upon the official 
liquidator exclusively, there must be a co7istat 
justifying the exercise of a judicial discretion on 
the part of the judge. — Re South-Eastern op 
Portugal Ry. Oo., Ltd. (1809), 21 L. T. 220 ; 
17 W. H. 809, L. J.T. 

5951. .] — In appointing an official 

liquidator under a compulsory winding-up order, 
the ct., by consent, directed that all acts required 
or authorised by the Cos. Acts to be done by official 
liquidators, might be done by the official liquidator 
thereby appointed, witliout the previous sanction 
or interference of the ct. — Re Kociidale Property 

Generai. Finance Co. (1879), 12 Ch. 1). 775 ; 
48 L. J. Ch. 7G8 ; 41 L. T, 10. 

Amu>iation : — Apld. Re WatHon, [1891] 2 Ch. 55. 

Order in general terms.] — See 

Building Societies, Vol. VII., p. 510, Nos. 341, 
342. 

5952. Effect of exercise of power — Carriage 

of goods — Presumption that goods carried on 
original terms with company.] — The N. co. was 

indebted to the M. railway co. for goods carried by 
the latter for the former. A petition was pre- 
sented praying for a winding-up order of the N. co. 
That CO. then sent other goods to the M. co. for 
carriage by them, after which an order was made 
to wind up tlie N. co. The M. co. then refused 
to deliver to the official liquidator of the N. co. 
the goods in their hands, claiming a lien on them 
for the debt previously due for the carriage of the 
other goods. The official liquidator of tlie N. co. 
tlien took out a summons in chambers to obtain 
delivery of the goods to him on paynumt of the 
money due for the carriage thereof ; — Held : the 
summons must be dismissed, the official liqui- 
dator of the N. co. must pay the debt due to the 
M. co. if he wished to obtain possession of the goods 
in their hands. 

The official liquidator continued to send goods, 
A it must therefore be implied that he sent them 
under a continuation of tlie original contract 
between the parties (Lord Bqmilly, M.R.). — 
Jie Nortofield Iron <to 8teel Oo., Ltd. (1800), 
14 L. T. 095. 

Annoiativn : — Refd. Rc Bu.slicll, Rx 2i. G. W. Ry. (1882), 52 

L. J. Ch. 731. 

5953. Power to sell assets — For shares fully or 
partly paid-up — Validity of article conferring such 
power.] — It is not competent for a co. by its aHs. 
of assocn. to confer upon the liquidator in the 
event of the winding up of tlie co., whether 
voluntarily or otheiwise, a power of selling the 
assets for shares fully or partly paid-up of another 
co., irrespective of the powers conferred upon him 
by the Cos. Acts & as an additional power thereto. 
— Payne v, Cork I^td., [1900] 1 Ch. 308 ; 82 
L. T. 44 ; 48 W. R. 325 ; 10 T. L. R. 135 ; sub 
nom. Paine v, Cork Co., 09 L. J. Ch. 150 : 7 
Mans. 225. 

Annotaiwm : — Consd. Doughty v. Lomagimda Reefs, [1902] 

2 Ch. 837 ; Manners v. 8t. Davids Gold & Copper Mines, 

[1904] 2 C3i. 593. Refd. Bisgood v. Henderson’s Transvaal 

Estates, [1908] 1 Ch. 743 ; Llewellyn v. Kasintoo Rubber 

Estates, [1914] 2 Ch. 670. 

5954. Power to prove in bankruptcy of con- 
tributory — Effect of proving.] — An order under 


the Winding-up Acts is necessary to justify the 
official manager in proving under a hkpcy. ; but 
proof having been made without such order 
against a bkpt. who had been committed for non- 
payment of a call : — Held : the bkpt. was entitled 
to his discharge . — Rs Life Assurance Treasury, 
Rx p. Pepper (180.3), 1 JLIem. & M. 755 ; 2 Now 
Rep. 351 ; 8 L. T. 533 ; 11 W. R. 820 ; 71 E. R. 
330. 

For future calls.] — See Bankruptcy & 

Insolvency, Vol. IV., pp. 302-304, Nos. 2833- 
2850. 

5955. Power to advance money collected as 
liquidator.] — No liquidator of any co. which is 
being wound up by the ct., or otherwise, ought 
ever to advance any money come to his hands as 
liquidator, either on loan, or otherwise to make a 
profit thereof ; & the practice is a most improper 
one . — Re Anon. (1800), 15 L. T. 170. 

5956. Power to execute deed of composition with 
company’s debtor — Necessity for proof of liqui- 
dator’s authority to assent.] — A joint-stock co., in 
the 00111*86 of being wound up compulsorily, 
appeared among the assenting creditors in the 
name of the official liquidator, G. : — Held : the 
debtor must prove that G. was in fact the official 
liquidator, & was duly authorised to assent to the 
deed. 

Senihle : the official liquidator must liimself 
prove his appointment & authority to assent. — 
Drew v. Myers (1809), 19 L. T. 740, N. P. 

5957. Power to assign lease — Necessity for con- 
sent of landlord.] — Re Farrow’s Bank, Ltd., No. 
5940, ante. 

In what circumstances covenant 

broken.] — See Landlord & Tenant. 

5958. Power to deliver interrogatories — To person 
claiming to prove — Who has made affidavit of 
documents.] — The liquidator of a co. is entitled to 
deliver interrogatories to a jierson, claiming to 
prove, who has made an affidavit of documents. — • 
Re Alexandra Palace Co. (1880), 10 Ch. D. 58 ; 
50 L. J. Ch. 7 ; 43 L. T. 400 ; 29 W. R. 70. 

5959. Right to possession of company’s books & 
documents — Usually kept at registered office.] — 
Books A documents belonging to a co., which, 
under the arts, of the co., or the provisions of tlie 
Cos. Acts, ought to be kept at the registered office 
of the co., ought not to ho put into the possession 
of the soil’s, of the co., & if they are, the solrs. 
cannot acquire a lien for costs over them, & on the 
winding up of the co. will he ordered to deliver them 
up to the liquidator. 

Hie solrs. are entitled to a lien upon hooks & 
documents other than those that ought to be kept 
at the registered office of the co. if sucii books 
documents came into their possession before the 
commencement of the winding up . — Re Anglo- 
Maltese Hydraulic Dock Co., Ltd. (1885), 
54 L. J. Ch. 730 ; 52 L. T, 811 ; 33 W. R. 052 ; 
1 T. L. R. 392. 

{b) Litigation by Liquidator, 

See 1908 Act, s. 151 (1) (a). 

5960. Sanction of court — Need not be stated in 
pleadings.] — Where an official liquidator has 
obtained the sanction of the ct. that fact nee^ not 
be stated in the pleadings. — Turquand v, Kirby 


accounts of a foreign, liquidator 
recognised by It, nor power to grant 
him a discharge in connection with 
the local administration. Whore the 
master is sat isfied that local creditors 
have been paid or secured on the basis 
of a liquidation & distribution plan 


filed bv such a foreign liquidator, tho 
ct. will authorise the liquidator to 
remove tlie free balance of assets from 
its jurisdiction. If tho master refuse 
tc sanction such proceeding . — Re 
Greatkkx & Son, Ltd., tl908J T. S. 
201.— S. AF. 


PART III. SECT. 36, SUB-SECT. 8. 

C. (b). 

c. Jn xrlLcsc name net ion hrougM 
— General rule .] — Under the Canadian 
Winding'up Act, 1886, ss. ir>, 31, a 
CO. in liquidation retains its corporate 
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Compares. 


Sect. 86, — Winding tip by court : Sub-sect, 8, C. (b) 
<fe (c).] 

(1867), L R. 4 Eq. 123 ; 86 L. J. Ch. 670 ; 16 
L. T. 260 ; 15 W. R. 633. 

AnnotcUiona : — ^FoUd* Ogrilvie v. Currie (1867), 16 L. T. 309. 

Mentd, He Agriculturist Cattle Insoe., Baird’s Case (1870), 

5 Ch. App.^5. 

6961. To be obtained before proceedings 

commenced — Even though liquidator ordered in 
debenture-holders’ action to take proceeding — 
To get in uncalled capital.] — An order made m a 
debenture-holder’s action, & also in the winding up 
of a CO., dii‘ecting the liquidator in general terms 
to call up the uncalled capital for the benefit of the 
debenture-holders, will not relieve the liquidator 
from the obligation of obtaining the sanction of the 
ct., or of the committee of inspection, under 1890 
(Winding up) Act, s. 12, to the particular form of 
proceeding which he proposes to take, or from 
obtaining a similar sanction to the appointment 
of a solr. for the purpose of taking such proceeding. 
Such sanction must, as a rule, be obtained before 
the proceedings are instituted. The ct. has 
jurisdiction to give the sanction after the com- 
mencement of proceedings, but will not do so 
except in cases of urgency . — Re London Metal- 
lurgical Co., [1897] 2 Ch. 262 ; 66 L. J. Ch. 635 ; 
76 L. T. 829 ; 45 W. R. 601 ; 13 T. L. R. 384 ; 
41 Hoi. Jo. 491 ; 4 Mans. 172. 

6962. EIlTect of not obtaining — Does not 

enable third parties to object to proceedings.] — 
1908 Act, s. 151, which enables a liquidator, in the 
case of a winding up in Ireland, to bring or defend 
legal proceedings with the sanction of the ct., 
does not confer on third parties any right to object 
to proceedings brought by a liquidator in the name 
of the CO. on the ground that no such sanction 
has been obtained. — Dublin City Distillery, 
Ltd. V. Doherty, [1914] A. C. 823 ; 83 L. J. P. C. 
265 ; 111 L. T. 81 ; 58 Hoi. Jo. 413, H. L. 
Annotation : — Mentd. Wrighison v. McArthur & HuichlsouB, 

[1921] 2 K. B. 807. 

6963. Extent of power — Includes power to serve 
bankruptcy notice — Form of bankruptcy notice,] — 

(1) By 1862 Act, s. 95, the official liquidator of a 
CO. may “ bring or defend any action, suit, or 
prosecution, or other legal i)roceeding, civil or 


criminal, in the name & on behalf of the co/’ i— 
Held : the power to serve a bkpcy, notice is 
included in the above enactment. 

(2) A bkpcy. notice, served by the liquidator 
of a CO. upon a judgment debtor of the co., was 
headed liquidator of the M. Bank 

(Limited) ” ; it required the debtor to pay N., 
“ the liquidator of the bank, the sum of £800, 
claimed by him as being the amount due on a 
judgment obtained by the bank : — Held : the 
notice was bad because it was not in the name of 
the co. in compliance with sect. 95 . — Re Winter- 
bottom, Ex p. WlNTERBOTTOM (1886), 18 Q. B. D. 
446 ; 66 L. J. Q. B. 238 ; 66 L. T. 168 ; 4 Morr. 
5, D. C. 

Annotaiions : — As to (2) FoUd. Rc Bassott, Ex p, liowls 
(1895), 2 Mans. 177. Distd. Re Do Murrieta, Exp, South 
American & Mexican Co. (1896), 12 T. L. R. 238. 
Generally, Mentd. Re Bates, Ex p. Lindsey (1887), 4 Morr. 
192 ; Re Arkell, Ex p. Arkell (1889), 6 Morr. 182 ; Re 
Judgment Debtor, [1908J 2 K. B. 474 ; Re A Debtor, 
[1911] 2 K. B. 718. 

6964. .] — ^Tho liquidator of a 

limited co. cannot present a bkpcy. petition on 
behalf of the co. in his own name, but must present 
it in the name of the co., though he may issue a 
bkpcy. notice in his own name on a judgment 
making a sum payable to him . — Re Bassett, 
Ex p. Lewis (1895), 43 W. R. 427 ; 39 Sol. Jo. 
399 ; 2 Mans. 177 ; 15 R. 357. 

6965. .] — A bkpcy. notice 

served by a liquidating co. is not bad because it 
requires the debtor to pay or compound the debt 
to the satisfaction of the liquidator, though the 
liquidator is acting under a committee of inspection 
that must sanction any compromise . — Re I)b 
Murrieta, Ex p. South American & Mexican 
Co. (1896), 12 T. L. R. 238; 40 Sol. Jo. 317 ; 
3 Mans. 35, 0. A. 

Annotations : — Mentd. Re Betts, Ex p. The Debtor (1890), 
3 Mans. 287 ; Re Scott, Ex p. Paris Orleans Ry. (1913), 
58 Sol. Jo. 11. 

5966. When proceedings may be taken by other 
persons in name of liquidator — In general.] — 

Harrison v, 8t. Etienne Brewery Co. (1893), 

37 Sol. .To. 562. 

Proceeding's to set aside amalgamation 

scheme.] — See No. 7068, post. 


powers Including' the power to sue, 
althougli such powers must be exer- 
cised through the liquidator under the 
authority of the ct. The liquidator 
must sue in his own name or in that 
of the CO., according to the nature of 
the at;tioQ : lu his own name where 
he a4jts as representative of (iredltors & 
contributories ; in that of the co. to 
rcover either its debts or its property. — 
Kent v. Communauti^ Des Soctrns De 
CHAR iTk Dk La I^bovidence, [1903] 
A. C. 220.— CAN. 

d. .] — An action by a liqui- 

dator of an insolvent co. against one 
of its shareholders to recover his share 
of bonds wrongfully distributed 
amongst them all by the co., by reason 
of which it became insolvent, is 
properly brought by the liquidator in 
his own name, it being an action in 
the interests of the creditors of the co. 
— Hyde v. Thibaitdkau (1910), Q, R. 
20 K. B. 200; 11 O. P. Jl. 419; 16 
K. L. N. 8. 425.— CAN. 

e. As representative of all the 

i^ia, reholders.] — A shareholder has no 
right to sue on behalf of himself & 
all other sliareholders of the co. afitjr 
a winding up has begun as tiio liqui- 
dator alone represeuls tlic co. — 
8HANT8 V. Clarkson (1913), 24 

O. W. R. 596 : 4 O. W. N. 1303 ; 11 
D. L. R. 107.— CAN. 

f. Sanction of court — Necessity f<yr 
where authorised hy winding-up ord^ 
— Subject to conditions ivhich are satis- 


fied.] — In an order for the winding up 
of a co., it was provided that the 
liquidators with the consent & approval 
of tlie inspectors appoinUtd to advise 
in the winding up, miglit exercise any 
of the powers conferred upon them by 
the Winding up Act without any 
special sanction or intervention of the 
ct. Instituting or defending an action 
constituted one of the powers. The 
ct. liad power to provide by an order 
subseq^uent to the winding-up order 
that tlie liquidator may exercise any 
of the powers conferred upon him by 
the Act without the sanction or 
intervention of the ct. The liqui- 
dators having brought an action, 
proceeding under the above order, the 
Judge, at the trial held thkt it was 
necessary to obtain an order subse- 
quent to the wiiiding-np order : — 
field : on appeal, the action having 
the consent & approval of the In- 
spectors, was properly brought. — 
Kendall v. Webster (191 U), 15 

B. C. R. 268 .— CAN. 

g. To proceedings in foreign 

court.] — Where liquidators of a limited 
CO. prayed tlic ct. to ordain a former 
secretary, now resident in London, 
to appear for examination on oath & 
to produce hooks, papers, etc. ; & 

also to pay & deliver money 6c other 
property of tlie co. ; or alternatively, 
to authorise the petitioners to proceed 
against the said secretary In the 
English cts. ; after discuBsion on the 


question of jurisdiction, the alternative 
crave of the prayer was gi*antcd 
authorising proceedings in tlio Englisli 
cts . — Re Life & Health Arsurancf. 
Awrocn., Ltd. (Liqutdatorr of), 
[1909] 2 S. L. T. 252.— SCOT. 

5966 i. When proceedings may be taken 
by other persons in name of liquidator — 
In general .] — Under Winding-up Act, 
11. 8. C. 1900, c. 144, 8. 131, further 
proceedings on an issue ordered to be 
tried between the liquidator of a co. 
being wound up under that Act & a 
person placed by him on the list of 
contributories, as to the liability of 
the latter, should bo stayed when it 
is shown that an overwhelming pro- 
portion of both the shareholders 6c 
creditors of the co. 6c the liquidator 
himself desire that the claim against 
the contributory sliould be abandoned 
because of their belief that the pro- 
ceeding would not be of benefit to 
them. The order for such stay, 
however, should contain a provision 
that any shareholder or creditor who 
is opposed to it may use the name of 
the liquidator or the oo. in bringing 
tlie issue to trial on giving within a 
time limited a satisfactory indemnity 
to the liquidator against/ costs, In 
default of which only tlie issue to be 
dismissed . — Re London Eencic, Ltd. 
(No. 1), Re Brown, Re Mercijantb 
Bank (1911), 21 Mon. L. R. 91.— CAN. 

h. Action brought in company*s in- 
stead of liquidator's name — Time for 
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5967. Bankrupt liquidator — Cannot continue 
action — If trustee in bankruptcy declines to pro- 
ceed.] — commenced an action on behalf of 
himself all the other shareholders in a co., of 
which he was the liquidator. That action was 
dismissed & B. was adjudicated a bkpt. On the 
application of defts., as the official receiver 
declined to proceed with the action, the master 
made an order dismissing the action. On appeal 
to the judge, the master’s order was affirmed : — 
HeM : B. could not continue the action as liqui- 
dator of the CO., & the order appealed from must 
be aiiirmed. If the validity of the judgment 
which pltf. alleged had been obtained against him 
by fraud was t^o be contested, it was a matter to be 
dealt with in the Bkpey. Ct., as the right to con- 
tinue the action was a chose in action, which was 
vested in the trustee, cVe therefore the bkpt. had 
no loeiut standi . — Boaler v. Power, flillO] 2 

K. B. 229 ; 79 L. J. K. B. 480 ; 102 L. T. 450 ; 
20 T. L. B. 358 ; 54 Sol. Jo. 300 ; 17 Mans. 125, 
C. A. 

5968. Necessity for stating liquidator’s name & 

address.] — In proceedings by the official manager 
of a joint-stock co., his name & address, as well as 
style, should be given. — Be National Land Co., 
Be Heritage (1854), Kay, App. xxix. ; 23 

L. J. Ch. 200 ; 22 L. T. O. S. 302 ; 2 W. K. 219 ; 
09 E. R. 327. 

5969. Order for directors to answer interro- 

gatories obtained by defendant — Refusal of directors 
to answer — Whether liquidator entitled to apply 
for attachment.] — An action having been brought 
by an official liquidator in the name of a co. that 
was being wound up by tlic (T. of Ch., to recover 
arrears of calls, deft, obtained an order to ad- 
minister interrogatories to certain directors of tlie 
co., for a stay of proceedings. The dii'ectors 
not having answered the interrogatories an appli- 
cation was made by the official liquidator for an 
attachment against them :—Held : the directors 
did not cease to be officers of the co. on the com- 
mencement of the winding up & they were there- 
fore bound to answer the interrogatories ; & 

although the official liquidat/or was not the paHy 
who had obtained the order for the interrogatories, 
nor a party on the record, he was under the 
circumstances so interested in the matter as to be 
entitled to apply for an attachment. — Madrid 
Bank v. Bayley (1806), L. R. 2 Q. B. 37 ; 8 
B. & 8. 29 ; 36 L. .1. Q. B. 15 ; 15 L. T. 292 ; 15 
W. R. 159. 

5970. Whether liable to make affidavit of docu- 
ments.] — Be Mutual Society, No. 6199, post 

Costs.] — See Sub-sect. 8, E., post. 


(c) Employment of Solicitors, 

See 1908 Act, s. 151 (1) (c). 

5971. In general — Duty of liquidator to employ 
— On most reasonable terms obtainable.] — It is 

the duty of an official liquidator, as an otflcer of 
the ct., to protect the assets of the co., & he 
should therefore obtain the assistance of a solr. 
on the most reasonable terms possible ; in the 
event of his receiving notice of the solr.’s election 
io be remunerated according to the old system as 
altered by schedule 2, he should apply to the judge 
in chambers for advice before accepting such 
notice, in order that the question of the solr.’s 
remuneration may be properly looked into . — Re 
United Kingdom Land & Building Assocn. 
(1888), 40 Ch. I>. 471 ; 58 L. J. Ch. 132 ; 60 L. T. 
694 ; 37 W. R, 486. 

Annotation : — Befd. Re Evans, [1905] 1 Ch. 290. 

5972. Necessity for sanction of court.] — 

(1) The solr. appointed by the official liquidator 
lias no claim against the official liquidator person- 
ally for the costs of the winding up, even though 
an order has been made on the application of the 
official liquidator that the costs should be taxed 
&; paid by him to the solr. 

(2) A solr. appointed according to 1862 Act, 
s, 97, is not any solr. whom the official liquidator 
may choose, but the latter is confined to the 
appointment of such a solr. as the ct. may sanction. 
— Be Anglo-Moravian Hungarian Junction 
Ry. Co., Ex p, Watkin (1875), 1 Ch. D. 130 ; 45 
L. J. Ch. 115 ; 33 L. T. 650 ; 24 W. R. 122, C. A. 

Amvotations : — As to (1) Reid. R. v. Curzon, Re Leslie (1882), 
4« L. T. 159 ; Knowles v. Scott, [1891] 1 Oh. 717 ; Re 
K. G., [1911] 1 Oh. 927. Generally, Refd. Re Rapid Road 
Transit Oo., [1909] 1 Ch. 96. 

5973 . Before proceedings begun.] — 

Be London Metallurgical Co., No. 5961, ante, 

5974 . VJho should concur in selection of 

solicitor — Where more than one liquidator.] — In 

the proceedings for winding up a co., the master 
made an order whereby he appointed A. & B. to 
bo the official managers, & approved of Messrs. G. 
as the solrs., & directed Messrs, G. to attend him, 
& ordered all persons who had any writings relating 
to the CO. to leave them at the office of Messrs, G. 
A motion to dischai’ge this order, so far as it 
related to Messrs. G., on the ground that B. had 
not concurred with A, in the appointment of 
Messrs. G. as solrs., was granted . — Be London & 
Manchester Direct Independent Ry. Co., 
Bass’s C’ase, Barber’s Case (1849), 1 De G. & Sm. 
722 ; 18 L. J. Ch. 245 ; 13 L. T. O. S. 278 ; 13 
Jur. 552 ; 63 E. R. 1267. 

Annotation : — Mentd. Re Universal Provident Life Assocn., 
Boll (1856), 26 L. J. Ch. 137. 


raising objection. ]-— Action was brought 
to recover the price of an implement 
manufactured by pltf. co. A winding- 
up order had previously boon obtained 
against pltf., & a liquidator appointed. 
An objection was taken, at the trial, 
after the evidence had been given, 
that the action should have been 
brought in the name of the liquidator 
& with the approval of the ct., under 
n. S. 0. c. 129, 8. .81. The order 
kuthorlsing the liquidator to sue 
ather in hia own name or in that ol 
ntf. was put in after the hearing : — 
Jeld : the objection was too late & 
niiust be overruled. — Sarnia Agri- 
cultural Implement Manufactturing 
Cb. V. Hutchinson (1889), 17 O. R. 
^6.— CAN. 

I k. Proceedings instituted before wind- 
order — lAguidaior not neressari 
party to continuation of action.] — 
An action brought against an in- 
corporated 00 . to set aside as fraudu- 
lent Sc preferential a chattel mtge. 
made to the oo., was at issue when an 


order was made for the winding up 
of the co, under the Dominion Winding- 
Up Act, R. 8. C. 1906, c. 144, & a 
liquidator was appointed. By orders 
made by the ct., the liquldat-or was 
allowed to intervene Sc oontiiiuo tlio 
defonoo of the action Sc pltf. was 
allowed to continue the action against 
the co. in liquidation : — Held : the 
llquidat-or of deft. oo. was not a neces- 
sary or proper party to the action ; 
Sc an order made upon the application 
of pltf. adding the liquidator as a 
deft., was set aside. — Cole v. British - 
Canadian Fur Sc Trading Co. (1918), 
42 O. L. R. 587. — CAN. 

PART III. SECT. 36, SUB-SECT. 8, 

C. (0). 

1. In general — Duly of lignidalor to 
employ.y^lt is the duty of a liqui- 
dator to perform the business of the 
liquidation himself & only to employ 
a law agent in such matters as bring 
him into oontaot with the ct., Sc 
involve conveyancing. Sc in such other 


matters as justify him in obtaining 
legal advice for his guidance. — 
Reekie v. Leith Sc East Coast 
Shipping Co. (Liquidator), [1911] 
S. C. 808,-H5COT. 

m. Who should he employed — In- 
dependent solicitor. ] — It is preferable to 
have the proceedings under an order 
for winding up a co. under 45 Viet, 
c. 23, conducted by solrs. who are 
totally unconuectad with tJxe co. to bo 
wound up. — Re Joseph Hall Manu- 
faituring Co. (1884), 10 P. R. 485. — 
CAN. 

II. .] — In a proceeding for 

the winding up of a oo., a solr. who 
is acting for claimants whose claims 
must be oontosteil by the liquidators, 
cannot obtain the sanction of the ct. 
t-o his acting also as solr. for the 
liquidators. Nor will the ot. sanction 
the appointment of a special solr. 
to act for the liquidators in the matter 
of the contested claim. The winding 
up must be prosecuted by one dis- 
interested solr., whose services will 
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Sect, 36. — Winding up by court : Suh-sect 8, C. (c), 
id), ie), if), ig), ^ D.] 

6976. Committee of inspection — Dis- 

charge of order obtained ex parte contrary to 
wishes of committee of inspection.] — Though 1908 
Act, s. 161, enables a liquidator, in a winding up by 
the ct. to employ a solr. with the sanction either 
of the committee of inspection or the ct. he is not 
justified in obtaining from the ct., ex p, its sanction 
to the appointment of a solr. to whom he knows 
the committee of inspection object. He is bound 
by sect. 158 (1), to have regard to their dnections, 
&> if he thinks their directions unwise he can 
summon meetings of creditors or contributories 
to override them under sect. 158 (2). — Re Con- 
solidated Diesel Engine Manufacturers, 
Ltd., [1915] 1 Ch. 102 ; 84 L. J. Ch. 325 ; 112 
L. T. 535 ; 31 T. L. II. 91 ; 59 Sol. Jo. 234 ; [1915] 
11. B. R. 55. 

AnnotcUion : — Consd. He Salmon, Ex p. Official Receiver, 

11916] 2 K. B. 610. 

6976. Who should be employed — Liquidator 
himself a solicitor — Not liquidator’s partner — 
Unless he agrees to act without remuneration.] — 

The rule that a liquidator who is a solr. sliall not 
employ his partner as his solr. in the winding up 
will only be departed from whore the partner is 
willing to act as such solr. without any remunera- 
tion. — Re Universal Private Telegraph Co. 
(1870), 23 L. T. 884 ; 19 W. R. 297. 

6977. Solicitor’s costs — Who liable for — Official 
liquidator not personally liable — Even after order 
for payment of solicitor’s taxed costs.] — Re 
Anglo-Moravian Hungarian Junction Ry. C'O., 
Ex p, Watkin, No. 5972, ante, 

5978. Lien — What property subject to — 

File of proceedings in winding up & documents 
relating thereto.] — The solr. to an official liqui- 
dator has no lien for his costs on tlie lile of pro- 
ceedings in the winding up the documents 
relating thereto. A solr. who had been employed 
by the official liquidator to the winding up & 
afterwards discharged, was ordered to deliver up 
all such documents to the official liquidator. — 
Re Union Cement & Brick Co., Ex p. Pulbrook 
(1869), 4 Ch. App. 627 ; 21 L. T. 46 ; 17 W. R. 
946, L. J. 

5979. Money recovered by 

solicitor’s exertions.] — The general principle that 
an official liquidator can retain no part of the 
co.’s estate without an order of the ct. axiplies 
equally to the lien of his solr. for costs on the co.'s 
money recovered by his exertions. 8uch moneys 
must, in the first instance, be paid into ct. — Re 
Union Cement & Brick Co. (1872), 26 L. T. 240 ; 
20 W. R. 361. 

6980. — Books not usually kept at 

company’s registered office.] — Re Angi^o-Maltese 
Hydraulic Dock Co., Ltd., No. 5959, ante. 

5981. Proceeds of sale by auction 


of company’s stock-in-trade.] — A co. having 
assets in Scotland was ordered to be wound up. 
The solrs. of the official liquidator employed R., 
a Scottish solr. as their agent, to do certain work 
in Scotland relating to the realisation of the assets 
there. The stock-in-trade of the co. having been 
sold by auction, R. took proceedings in Scotland 
to attach the proceeds of sale in the hands of the 
auctioneers, & establish a lien on them for his 
costs. The agreement between the solrs. & R. 
provided that neither they nor the liquidator 
should bo personally liable for R.’s remuneration, 
but that he should look only to the assets of the 
CO. : — Held : R.’s proper course was to apply 
in the winding up for his costs, & the proceedings 
in Scotland must be stayed. — Re Hermann Loog, 
Ltd. (1887), 36 Ch. D. 502 ; 58 L. T. 47 ; mih nom. 
He Loog (Hermann), Ltd., Ramsay’s Case, 35 
W. R. 687. 

(d) Sale of Company's Property, 

See 1908 Act, s. 151 (2) (cf), & Sect. 36, sub- 
sect. 10, F., post, 

ie) As regards Ncgotiahle Instruments, 

See 1908 Act, s. 151 (2), (d). 

6982. Acceptance of bills — Several liquidators — 
Bill should be signed by two or more liquidators — 
Unless one empowered to do so.] — Wliere a co. is 
being wound ux), & several liquidators are ap- 
pointed, it is necessary, in accepting a bill on the 
i:)art of the co., that it should be signed by two or 
more of them, unless at the time of their appoint- 
ment it be determined that tlie acceptance by one 
should be sufficient. — Re London Mediter- 
ranean Bank, I.td., Ex p, London ik, South- 
western Bank (1867), 36 L. J. Ch. 807 ; 16 T.. T. 
091. 

Annotation : — Apprvd. Rc Loudon & Moditorranoan Bank, 
Ex p, Biriuiuglmm Banking Uo. (18(>8), 3 Ch. App. C51. 

5983. Bills accepted by one 

liquidator invalid against company.] — The four 
liquidators of a co. resolved that one of them should 
have power to aceex^t bills : — Held : this, as a 
general authority, would not be sufficient under 
1862 Act, which requirt^s the signature of two 
liquidators, but the four liquidators might 
authorise any one to sign any particular bill. 

Bills accepted by one liquidator, in pursuance 
of this resolution : — Held : to be invalid against 
the co., but the holders of the bills could claim as 
creditors for money advanced. — Re London 
Mediterranean Bank, Ex p. Birmingham 
Banking Co. (1868), 3 Ch. Apx^. 651 ; 37 L. .1. Ch. 
905 ; 19 L. T. 193 ; 16 W. R. 1003, L. JJ. 
AnnotatUm FoUd. lie London & Mediterranean Bank, 
Ex I), Agra & Maeterman’s Bank (1871), G Ch. Apj). 200. 

5984. Power of liquidators to 

authorise one of them to accept.] — The four liqui- 
dators of a co. passed a resolution that one of them 


not be divided by the aesertlon of 
antagonifltic elairnR. — Ue Stark 
(Charles) Co. (1893), 15 1*. R. 471. — 

CAN. 

o. .] — The fact that a 

Bolr. selected by a liquidator to aHHint 
him In the winding up of a co. under 
Winding-iip Act haK betm a<;ting up 
to the time of hiH Helection for ciaimants 
in the winding up Ih not Rufflcient 
ground for the ct. to withhold approval 
of such solr. under sect. 35 of tlie Act ; 
but before such approval the solr. 
must elect to relinquish acting for 
such claimants. It Is not neoessai’y 
for a liquidator in assigning reasons 
for a change of solrs. to go further 
than to allege that the cliange will be 
in the best interest of the winding up. — 


He, Windino-up Act, Re Bank of 
Vancouver (In Liquidation), [19191 
3 W. W. R. 98 G,— CAN. 

5977 i. Solicitor* 8 costs — Who liable 
for — Official liquidator not personally 
liable. \ — A solr. appointed by the 
liquidator of a co. imder authorisation 
by the ct. pursuant to Windlng-up 
Act, 1906, s. 38, must look to the 
assets of the co. in liquidation for his 
costs, & not to the liquidator per- 
sonally ; hence, as against a garnishing 
creditor of the solr., the liquidator 
may set oft against the cost owing to 
the solr. a debt owing by the solr. tu 
the CO. — MacInneh v . Daly & Gwynn, 
[19211 2 W. W. R. 809.— CAN. 

p. When paid — After taxa- 

tion or sanction of court .] — A liquidator 


should not pay a large bill of costs of 
a solr. without taxation or the sanction 
of ttie ct . — Re Prudp:ntial Life 
Insurance Co., (1920] 2 W. W. R. 
028 ; 30 Man. L. R. 468.— CAN. 

PART III. SECT. 36, SUB-SECT. 8, 

C. (e). 

q. Endorsement of promissory note 
— No power after dissolutiem of 
company .] — Suit on a promissory note 
of deft, in favour of a co. ; the note was 
Iiayable to tlio co. or order. The co. 
had gone into liquidation, & a liqui- 
dator had been duly appointed. 
Ihtfs. had purchased, together with 
certain other assets of the co., the note 
sued on, but did not obtain the 
liquidator’s endorsement of the note 
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should have power to accept bills of exchange. 
They afterwards resolved that bills to the amount 
of £7,500, which had been accepted to the credit 
of 0., should bo renewed. Fresh bills were accord- 
ingly drawn & accepted by one liquidator : — 
Held : the accoj^tances were invalid. 

Qu, : whether, under any circumstances, liqui- 
dators can authorise one of their number to sign 
a bill in their name . — Re London & Mediter- 
RANEAN Bank, Ex p. Aora & Masterman’s 
Bank (1871), 0 (Jli. App. 206 ; 24 L. T. 376 ; 10 
W. 11. 486, L. JJ . 

6985. Negotiation of bills — By leave of court.] — 

The principles on which the ct. acts under 1862 
Act, s. 05, considered. 

At the time when an order was made for winding 
up a CO., the co. was the holder of bills accepted 
by 8. A Co. which would become i)ayable in six 
months. At the same time 8. & C'o. were holders 
of bills drawn by tlie co., wliich the drawees, 
shortly before the winding-up order, had refused 
to accex)t : — Held : 8. & Co. had no right to set oil* 
against each other the i:>re8ent liability of the co. 
under their dishonoured bills & the future liability 
of 8. A Co. under their acceptances, nor any right 
to have the bills retained by the oHicial liquidator, 
until a right to set oil* arose, but the olTicial 
liqtiidator ought to be allowed to negotiate the 
bills accei)ted by 8. A Co. — Re ('ommerc ial Bank 
CoRPN. OF India A the East, 8mitii, Fleming A 
Co.’s Case, Cledstanes A ('o.’s (Jase (1866), 1 
(’h. App. .538 ; 36 L. J. Cli. 333 ; 15 L. T. 148 ; 12 
Jur. N. 8. 806 ; 15 W. K. 78, L. .TJ. 

Ann^>tation8 Watson r. IVlld Wales Ky. (1807), 

L, 11. 2 i\ L\ 31)0 ; lie Banied’s Banking (’o., Kellock’s 

Ease, lie Xcres Wine Shipping Co., Kx p. Alliance Bank 

(1868), a Ch. App. 70‘J ; Jfc Vron Colliery Co. (1882), 20 

Ch. D. m2 ; lie Tliurso New Gas Co. (1880), 42 CIi. D. 

480. 

5986. .] — Wliore a bank has issued a 

letter of credit, on the terms that the bills wliich 
thtiy agree to accept arc to be covered by bills of 
lading to a like amount, suspension of pa^uiient 
by the bank before there has been time for the 
letter of credit to bo used is not a breach or re- 
pudiation of contract ; inasmuch as permission 
might have been given to the liquidators under 
the winding to negotiate the bills ; A t4aim by 
the holder of the letter of credit, under 1862 Act, 
for damages for the alleged breach, disallowed. — 
Re Agra Bank, Ex j), Tondeur (1867), L. li, 5. 
Eq. 160 ; 37 L. .1. Ch. 121 ; 16 W. B. 270. 
Anru)tation : — Apld. lie Barber, ICx p. Agra Bank (1870), 

L. K. 0 Eq. 725. 

(/) As regards Unclahiicd or U)idistributed Assets. 

See 1008 Act, s. 224 (4). 

5987. Duty to pay such assets into companies 
liquidation account — What are ** undistributed 
assets.’’] — In Dec., 1895, a limited co., being unable 
to pay the interest on its debentures, went into 
voluntary liquidation. On Ajjr. 15, 1896, the 
ct. sanctioned a scheme under .Joint 8tock Com- 
panies Arrangement Act, 1870 (c. 104), which 


rovided that the uncalled capital of the co. should 
e called up by the voluntary liquidators, A that 
they should the^out, by Sept. 1897, pay sums 
amounting to a dividend of 12.v. 6d. in the £ to the 
debenture-holders, the balance being payable in 
1 902, A the interest being kept down in the mean- 
time. Any surplus from calls, after payment of 
the first dividend, might be applied, according to 
the liquidators’ discretion, for management A 
other expenses. The scheme also gave the liqui- 
dators power to borrow for the purpose of pro- 
tecting A developing the assets. On the debenture- 
holders being paid off, the winding up was to be 
stayed, A the co. was to resume business. By a 
trust deed executed in pursuance of the scheme the 
liquidators covenanted to apply the proceeds of 
the call in accordance with the scheme. In May 
A 8ept. 1897, the liquidators filed with the 
Registrar of .loint Stock Cos. the statements of 
account required by 1890 (Winding up) Act, s. 15 ; 
but they refused to pay into the Cos. liquidation 
Account the suriilus of calls shown by the accounts 
to be still in their hands or under their control, 
although directed to do so by the Board of Trade. 
On a motion by the Board for an order to comply 
with its direction : — Held : tht? money was not 
“ undistributed assets ” within 1890 (Winding up) 
Act, s. 15 (3), A the liquidatoi*s could not be called 
on to pay it into the Cos. Liquidation Account. 

“ Undistributed assets ” mean undistributed 
assents capable of distribution in the winding up. — 
Re liAND Mortgage Bank of hYoRiDA, [1898] 1 
Ch. 444; 67 L. .7. Ch. 183; 78 L. T. 156; 46 
W. R. 333 ; 11 T. L. R. 203 ; 12 Sol. Jo. 253 ; 5 
Mans. 178. 

5988. Effect of payment into Companies Liqui- 
dation Account — Whether “ debt ” due from 
official of Board of Trade to claimant.] — An 

unclaimed sum of money dint to a shareholder in 
th<‘ winding up of a co. was paid by the liquidator 
of tlie CO. into the Cos. Liquidation Account at the 
Bank of England uiuhn* 1890 (Winding up) Act, 
s. 15 : — Held : this did not create a “ debt ” due 
from the oilicial of the Board of Trade who had 
the custody of the money to the shareholder so as 
to entitle a judgment creditor of the shareholder 
to obtain a garnishee order attaching the sum to 
answer the judgment debt. — vSpence v . Coleman, 
[1901] 2 K. B. 199 ; 70 L. J. K, B. 632 ; 84 I.. T. 
703 ; 49 W. R. 516 ; 17 T. L. R. 169 ; 45 Sol. Jo. 
483, C. A. 

(g) As regards Investment of Funds. 

5989. When ordered — Form of order.] — Re 

Madrid A Valencia Ry. Co. (1851), 16 L. T. O. 8. 
385. 

D, Remuneration of Liquidator. 

5990. How fixed — ‘ ‘ Divisible assets. ”] — ( 1 ) 

The regulation adoiited by the judges of the CT, 
of Ch. in 1868 for fixing the remuneration of 
official liquidators is not binding upon the judges, 


until after the diHsolutioii of tho co. 
was coiiiiilctcd : — Held : the liquidator 
had no iiowor to endorse tho iioic to 
pltfB.- — RAMACUANmiA RAU V. KaNDA- 
8 AM 1 Chetti (1895), 1. L. 11. 18 Mad. 
498.— IND. 

PART III. SECT. 36, SUB-SECT. 8.— D. 

r. How fixed — English scale,] — 
The scale of rernunemtion of liqui- 
dators fixed in England will be 
fjllowod here, not as absolutely 
binding, but as a guide . — lie Sas- 
katchewan Coal Mining Co, (1890), 
6 Mon. h. R. 593.— can. 

J. — ^VOL. X. 


8. .] — In fixing the li(]ui- 

daior’s commission or compensation 
in the winding-up proceedings of an 
insolvent bank, it is proper to take 
into consideration amounts adjusted 
or set off, but not actually received by 
tho liquidators ; & in this case a 

commission of 21 per cent having been 
allowed on the gross amount of moneys 
actually collected, a fm*thcr eom- 
niisslon of 11 per cent on a sum of 
$231,000, consisting of amoimtH ad- 
justed or set off, was allowed. So far 
as possible, tho amount allowed as 
compensation to liquidators in such 
winding-up proceedings should bo 


evenly spread over tho whole period 
of tlie liquidation, so as to ensure 
vigilance & expedition at all stages of 
tho liquidation, as well os a proper 
distribution among tho liquidators, 
when moi-e than one. — Re Central 
Bank, Lye’s Claim (1892), 22 O. It. 
247. — CAN. 

in advance.] — The 
remuneration to bo allowed to the 
liquidators camiot be fixed at tho time 
of their appointment, as notice of an 
application for that purpose seems to 
bo I'oquirod, & it woidd £n any case be 
dlfficiilt to decide such a matter in 
advance. — Re Commercial Bank of 

N 
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Sect* 36. — Winding up hy court : Sub-sect 8, D, d: 

but is intended as a guide to them in exercising 
their discretion. 

A limited co. being in course of liquidation, 
a new co. was formed, & a scheme was sanctioned 
by the ct., under which the new co. took over the 
assets of the old co., & in consideration thereof 
agreed to pay its debts to allot shares to the 
old shareholders instead of their old shares, each 
share to be of the nominal value of £1, with 15«. 
paid up, & their market value was about 10s. The 
jud^e, in fixing the scale of remuneration of the 
liqmdator, treated the value of the new shares 
allotted to the shareholders as assets of the old 
CO. of the value of 15s. each i—-Held : by the Court 
of Appeal, the judge had acted on a right i^rinciple 
in having regard to the value of the new shares 
in fixing the scale of remuneration, & they ought 
not to interfere with his discretion as to the value 
at which he estimatcid them. 

(2) “ Divisible assets ” in the regulation means 
assets free to be divided among the creditors 
shareholders, not assets actually divided . — lie 
Mysoke Reefs Gold Mining Co. (1880), 34 
Ch. D. 14; 56 L. J. Ch. 00; 55 L. T. 055 ; 3 
T. L. R. 10, C. A. 

5991. Special remuneration — Application for — 
Board of Trade &. creditors should be given notice.] 

— Re Essequibo Rubber & Tobacco Estatos, 
Ltd. (1919), 148 L. T. Jo. 138. 

5992. Order for — Not impeached after lapse 

of time.] — Re Essequibo Rubber Tobacco 
Estates, Ltd. (1919), 148 L. T. ,To. 138. 

6993. Priority — Postponed to solicitor’s costs of 
winding up.] — In the winding up of a co. the costs 
of petitioner are the first charge upon the iissets 
in priority to the costs of winding up, & in paying 
the costs of the winding up the bill of costs of the 
solr. emi)loyed is payable before the liquidator’s 
private remuneration . — Re Massey, Re Freeiioi.d 
Land & Brickmaking Co. (1870), L. R. 9 Eq. 
307 ; 39 L. J. Ch. 492 ; 22 L. T. 195 ; 18 W. R. 
444. 

Anntdaiians : — Expld. Re Trueman’s Estate, Hooke v. Piper 

(1872), L. R. 14 Eq. 278 : Re New York Exchange Co., 

[1893] 1 Ch. 371. Consd. Re Meter Cabs, [1911] 2 Ch. 657. 

Kefd. Re Anglo -Moravian Hungarian Junction Ry., JiJx p. 

Watkin (1875), 45 L. J. Ch. 115. 

See, further y Sect. 30, sub-sect, 12, B. (a), post 

5994. Division of remuneration — Between Joint 
liquidators.] — Joint liquidators are considered by 


the ct. to be a species of partners, & in the absence 
of any arrangement between the liquidators 
themselves, the ct. will not divide the remuneration 
between them in proportion to the number of 
hours which they have respectively devoted to 
the business of the winding up. — Re Langham 
Hotel Co., Ex p. Liquidator (1809), 20 L. T. 
163 ; 17 W. R. 403. 

5995. .] — Re Tawd Vale Colliery 

Co. (1903), cited in Halsbury’s Laws of England, 
Vol. V., p. 448, n. 

E* Costs. 

(a) In General. 

5996. Costs of litigation — General rule.] — Re 

Staffordshire Gas & Coke Co., No. 0014, post 

5997. .] — Re Western Counties 

Steam Bakeries & Milling Co. (1890), cited in 
Halsbury’s Laws of England, Vol. V., p. 450, n* 

5993 . Action by liquidator — Instituted by 

direction of court.] — Some shareholders in a rail- 
way CO. had instituted a suit in equity on behalf 
of themselves, & all other shareholdei's, with 
ceidain exceptions, against the directors. The 
master, to whom the winding up was referred, 
directed the official manager to continue & 
X>rosecute the suit. On the suit coming to a 
hearing, it was dismissed with costs, to be paid by 
the “ official manager ” : — Held : the official 
manager was, under the order, liable to the 
costs personally. — Grand Trunk Ry. Co. v. 
Brodie (1853), 3 I)e G. M. & O. 140 ; 1 Eq. Rep. 
64 ; 22 L. J. Ch. 514 ; 21 L. T. O. S. 2 ; 17 Jur. 
309 ; 1 W. R. 200 ; 43 E. R. 58, L. J J. 

Annotatums : — Consd. Re Anglo -Moravian Hungarian Junc- 
tion Ry., Ex p, Watkin (1875), 1 Ch. D. 130. Refd. Re. 
Direct Exeter, Plymouth & Devonport Ry., Exp, WooJmer 
(1853), 22 L. J. Ch. 513 ; Caldwell x\ Ernest (No. 2) (1850), 
27 Beav. 42 ; Consols Insco. Co.’s Ohlcial Managers v. 
Wood (1865), 12 L. T. 170. Mentd. Harford v. Rees 
(1863), 9 Haro. App. II. Ixviii. ; Williams v. Salmond 
(1856), 2 Jm*. N. 8. 2.61 ; Williams v. Pago (1858), 24 
Beav. 654 ; Ernest v, Weiss (1862), 2 Drew. & Sm. 501. 

5999. Form of order.] — Where, in a 

suit adopted & prosecuted by an official manager 
of a CO. being wound up, ati order is made tis 
against the official manager, with costs to be paid 
to deft., the proper form of tlie order is to dir'^ct the 
costs to be paid by the official manager, naming 
him, without prejudice to his light to get back the 
costs, by application under the winding up, out 
of the estate of the co. — Consols Insurance Co. 
(Official Managers) v. Wood (1805), 2 Drew. & 


Manttoha (1893), 9 Man. L. R. 342. — 

CAN. 

a. Rftsis of compatationA — The inten- 
tion of Winding-up Act, R. S. C.,c. 129, s. 
28, i« that the remuneration of liquida- 
tors is not necessarily to be increased 
because throe are to be paid instead of 
one. The recompense for 8or\lce8 
is usually a percentage based on the 
time occupied, work done, & responsi- 
bility Imposed & when fixed goes to 
the liquidator, if more than one, is 
distributed amongst them. — Re CicN- 
TiiAL Bank of Canada (1887), 15 
O. R. 309.-~CAN. 

b. JHvifdon of remuneration — Bc- 
tween joint liquidaUfrs — Presumption in 
favour of equality.] — In dealing with 
the remuneration to be paid to liqui- 
dators appointed with equal powers 
imder a statutory minute of meeting 
of a co. in liquidation, the ct. win 
disregard any aUegod agreements or 
barg^ns of the liquidators inter se, 
Sc wtU, in terms of the Companies Act, 
1862, 8. 93, flx the total amount of 
remimeratlon due for the whole work, 
& distribute that amount in such 
proportions as it sees fit, the pre- 
sumption being In favour of equality. — 
City of Glasgow Bank (Liqm- 


DATORS) (1880), 7 R. (C^. of Scss.) 
1196.— SCOT. 

0 . Application for — Should he sup- 
oried by affidavit.] — An application 
y a liquidator to flx his remunoration 
should bo supported by an affidavit 
showing the number of hours devoted 
by him and his dorks to the business 
of the liquidation. No charge can be 
made for time spent in procuring his 
own appointment or opposing his 
discharge. — Re Ashtniboink Valley 
Stock & Dairy Farming Co. (1889), 
6 Man. L. R. 181. — CAN. 

d. Application to rcdxice — May he 
opposed by creditors — If their claims 
suhstantiat.] — An application to reduce 
the monthly remuneration of a liqui- 
dator, on the ground that the li<iuida- 
tlon is at a stage whore his entire 
services are no longer required, will be 
refused upon opimsitlon by creditors 
whoso claiins form a substantial portion 
of the agsnregate. — Re Dominion Trust 
Co. (1918), 25 B. a R, 537.— CAN. 

e. Application for irUerim remunera- 
tion — LiabUiiy to be examined on.] 
— A mere statement exhibited by 
affidavit of a liquidator’s receipts Sc 
disbursements is madequato to support 
an application by him for Interim 


rciinineratlon. On an apj>lica[ion by 
a liquidator for an Interim remunera- 
tion ho may be examined on his 
affidavit and exhibits used thereon. 
The fact that a liquidator beuig 
examined as aforesaid is only vouching 
his accounts Sc claiming remimeratlon 
to a certain date, docs not excuse him 
from being examined as to moneys 
received subsequent to such date. — 
Re Prudential Life Insurance Co. 
(1920), 2 W. W. R. 628 ; 30 Man. L. R. 
468.— —CAN. 

PART HI. SECT. 36, SUB-SECT. 8.— 
E. (a) 

6906 i. Costs of litigation — General 
rule.] — Whore an action Is brought by 
the liquidator of a co. in liquidation, 
in the name of the co., & he is not 
otherwise a party to it, he cannot bo 
ordered personally to pay the costs of 
it. — Ontario Forge & Bolt Co. v. 
Comet Cycle Co. (1896), 17 P. R. 
156.— CAN. 

J, Action hy liquidator — How 

personal liability affected by leave of 
court to bring,] — Where an action is 
brought by the liquidator of co. in 
liquidation, in his own name, he is 
pomonally liable for costs ; the fact 
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Sm. 353 ; 12 L. T. 170 ; 13 W. R. 402 ; 02 E. B. 

666 . 

0000. .] — Fbbbmold Land & Brick- 

making Co. V. Spargo, [1869] W. N. 160. 

0001. Action detended by liquidator — In 

name & on behalf of company.] — The official 
liquidators of a co. who are defending an action 
in the name on behalf of the co. are not liable for 
costs personally. — Fraher v. Province of Brescia 
Hteam Tramways Co. (1887), 56 L. T. 771 ; 3 
T. L. B. 587. 


6002. 


Application in suit pending in 


another branch of court— Jurisdiction of court to 
forbid payment of costs out of assets.] — The official 
manager of a co, which was being wound up before 
one Vice-Chancellor made a motion in a suit 
pending before another Vice-Chancellor : — Held : 
the latter judge had no jurisdiction to insert in 
the order on the motion a declaration that in the 
opinion of the ct. the official manager ought not 
to be allowed the costs out of the co.’s estate. — 
.Tones v. Jones (1864), 2 Dc. O. J. & Sm. 294 ; 
4 New Hep. 524 ; 34 L. J. Ch. 11 ; lur. N. S. 
1106 ; 40 F. K. 388 ; sub >toui. Jones Jones, 
Hxj). British Provident T^ife V Fire Assurance 
Vo, (Officiai. Manager), 11 L. 1". 172, L. JJ. 

6003. Company having conduct of admini- 

stration action— Unsuccessful summons in action — 
Subsequent winding up of company.] — A co. 
liaving the conduct of an actiniL for the admini- 
stration of an estate obtained leave from the judge 
to prosecute a summons a}.;aiust H. So Co. on 
behalf of the estate. Tliis summons was flismissed 
with costs. Hhortly afterw^ards the co. became 
insolvent, Sc was ordered to be wound up. The 
(‘State which was being administered was insolvent. 
Sc ttie balance was not suflicient to pay the costs 
of (‘itlier party to th(‘ surfirnoiis : — Held : B. So ('o. 
were (nititlod i/o b(‘ peid llieir costs out of the 
balance in priority to the co. — lie Beundeel, 
Blundeli. r. BnuNroor.T, (1896), 44 Ch. 1). 1 ; 59 
L. J. (h. 269 ; 62 L '6. 626 ; 38 W. K. 767, C. A. 

Administraii^^u oo/ ^ f dings gema'ally, sec Exe- 
cutors So ADMlNlSl'KxVTfUiS. 

6004. — — Arbitration — Liquidator in position 
of defendant — Decision adverse to company.] — 
When in ai*bitrati(jn ])roceedings the liquidator 
of a CO. is in the position of deft. «fc an award is 


made against the co., the costs of the reference 
& award ought not to be ordered to be paid by 
the liquidator personally with a right to reim- 
bm’sement out of the co.’s assets, but should be 
ordered to be paid by the co. If, however, the 
liquidator applies for &: obtains the statement of a 
special case at the hearing of which he fails, lie, 
as being then in the position of pltf., may be 
ordered to pay the costs of the hearing of the special 
case with a right to be recouped out of the co.’s 
assets. — Van Den Hurk v. Martens (K.) So Co., 
Ltd., [1920] 1 K. B. 850 ; 89 L. J. K. B. 545 ; 123 
L. T. 110 ; 25 Com. Cas. 170. 

Annotations : — Mentd. Samit v. Bolchor & Gibbous (1920), 

90 L. J. K. B. 541 ; Hardy (London) v, Hillerns & I'owlor, 

[1923J 1 K. B. 058. 

Proceedings in winding up.] — aScc Hub-sect. 

8, E. (6), 2)0^t, 

6005. Right to appeal — From order to pay 

costs personally.]— The principle laid down in 
In re Silver VaUey Mhies, No, 0025, 'posl, that an 
official liquidator ordered to pay costs personally 
may appeal against such an (jrdei\ extends to the 
case of an oiXicial receiver ordeied to pay costs 
X)ei*sonally by a county ct. judge. So enabl(3S him to 
appeal against such an order to the Div. Vt , — 
lie Baynes Park Goef (’lub, Ex p. Official 
Receiver, (1899] 1 Q. B. 961 ; 68 L. J. Q. B. 529 ; 
80 L. T. 388 ; 47 W. B. 496 ; 43 Sol. Jo. 383 ; 
6 Mans. 316, D. C. 

A 7 imytaii 07 i 8 Dbtd. Rc Tweddlo, [1910] 2 K. B. 097.^ Refd. 

Jie WiUiauis, Ex p, Ofllcial llejcoiver (1918), 82 L. J. K. B. 

459. 

Costs of realisation & preservation of assets.] — 

See Hub-sect. 12, post. 

Costs of solicitor employed by liquidator.] — See 

No. 5972, ante, 

6006. Taxation of costs.] — Under an order that 
the c(^sts, charges, &; expenses of a retii’ing liipii- 
dator should be taxed A provided for, he earned 
in a bill showing disbursements So professional 
charges in separate columns. Amongst the latter 
he included So gave credit for two bills of party 
So i)arty costs which had been taxed some time 
X>rcviousiy So paid to him by a third jjarty. The 
registrar, on the groutid that they had already 
been paid, stiuck out these iUuns, with the result 
t hat the total amount of the costs was diminished. 
We j)roceeded to tax thcj bill on the footing that 


that he olitainod leave from the et. 
to sue will not relievo him of liis 
liability in this respect. — JacHvSON v. 
Cannon (1903), 10 B. C. It. 73: 23 
C. L. T. 300.— CAN. 

ff. Whether reiinbicrscd 

out of company’s assets.] — Under an 
order for winding un au ineolvout co. 
under 45 Viet. c. 23, the proceedings 
to enforce the liability of sharoholdoi*s 
iiiubt bo taken by the liquidators, & 
not by the petitioner for the wiudiiig- 
up order. When proceedings are so 
taken by the liquidator, & are un- 
successful, costs may be awarded 
against him personally, leaving him 
to anply to be allowed such costs out 
of tiio assets of the co . — Rc Bolt & 
Iron Co., Hovendkn’s Case (1884), 
10 P. 11. 434.— CAN. 

6001 i. Action defended by liqui- 

dator — In name (t on behalf of company.] 
— If it is made to appear to the ct. 
that a liquidator has engaged upon 
behalf of the estate, in either external 
or internal litigation solely in the name 
of the liquidatlxuir eo., or in his own 
name, reu^uitlng in costs being awarded 
oarainst the co. or the liquidator, the 
ct. has power to order that the suc- 
cessful lltigaut bo paid Ids costs in 
full out of the estate. — Rc Tkans- 
OONTINENTAL TOWNSITE Co. (IN 

Liquidation), Plainvibw Farmino 


Co.’s Case (1915), 33 W. L. K. 241.— 

CAN. 

h. Liquidator personally 

liable.] — After the action was at issue, 
an order was made by a (Quebec, ct. 
directing tne winding up of deft, co. & 
appointing a liquidator, Pltf then 
obLiined leave from that ct. to proceed 
with this action. Afterwards the 
litluidator obtained an order from that 
ct. authorising him t<o intervene & 
defend the action in his own name as 
liquidator ; ho then applied to this 
ct. in the action, & obtaiiiod an order 
that the action proexsed in the name of 
pltf, against the co. & the liquidator ; — 
Held : the liquidator having thus 
Intorvonod & made himself a party to 
the action, & having appeared by his 
counsel at the trial & contested the 
claim of pltf., the latter, having suc- 
coodod upon his claim, was entitled 
to a judgment for his costs both against 
the CO. & the liquidator personally. 
This ct. had no authority to direct 
that the liquidator might reimburse 
himself out of the assets ; that was a 
question for the ot. In Quebec having 
control of the assets. — Boyd v. Do- 
minion Cold Btorage Co. (1897), 
17 P. K. 468.— CAN. 

k. .] — Peruin V. 

Antlers Realty Co. (1915), 8 

W. W, K. 631.— CAN. 


-.] — Under a 
liuiple decree for expenses pronounced 
against tlie liquidaf^ors of a co. the 
iquidators are personally liable, but 
ire entitled to relief out of the assents 
>f the CO. if there are any. Under 
i decree against the liquidators “ per- 
louaUy ” they have no right to recover 
rom the co., & such a decree wdll bo 
)rououiic(5d only where the licjuldat ors 
lave been i)ersonally blameworthy. 
— KiLMAUNorK Theatre Co. v. 
Buchanan, [1911] S. O. 607 ; 48 

3e. L. 11. 547 ; 1 S. L. T. 225.— SCOT. 

m. Costs of windiny up — Priority 

]_l.Tho fees of the li(iuidator, of 

)no inspectors, of their lawyers, costa 
)f selzuig party & rent during opR" 
/inuatiou of business all come wltiun 
;ho purview of the words " iv. inyteronco 
jO all other claims,” in 11. 8, G. 1906, 
5 . 144, s. 92 .— Welland Hotel Co. 
fc Beauchamp y.MoNTREAL City(1919), 
4. li. 58 S. C. 130. — CAN. 

n. How taxed.]-— In a windlng- 

:ip matter the Offlchd Liquidator 
vas docjlared untitled to his costa 
without it being spec'Mod what mode 
if taxation should bo followed, iho 
3 t. declined to direct the Ofllcial Liqui- 
iator’s costs to bo taxed as trustee a 
lusts & ordered that they should b» 
taxed os Ofiiciol Liquidator’s costs^ 
Re East Holyford Mining Co. 
[1876), 10 I. 11. Eq. 361.— IR. 

N 2 
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Sect 36 . — Winding up by court: Suh-sect 8, L\ (a), 

( 6 ), - - - - 

it must bo treated as a whole & the disbursements 
& professional charges added together ; he thus 
reduced it by more than one -sixth. Items for 
drawing the bill of costs & atU^nding the taxation 
were accordingly disallowed : — H eld .* the bills 
for party & i)arty costs were properly included, & 
ought not to have been stmck out of the bUl ; & 
for the purpose of ascertaining whether one-sixth 
had been taxed off the bill the amount of the pro- 
fessional charges only — omitting the disbursements 
— ^must be taken into consideration . — Ke Mercan- 
tile Lighterage Co., Ltd., fl906] 1 Ch. 491 ; 75 
L. J. Ch. 171 ; 94 L. T. 405 ; 54 W. K. 389 ; 22 
T. L. K. 250 ; 50 Sol. Jo. 240. 

Annotation: — Consd. Cobbett v. Wood, [1908J 2 K. 13. 420. 

(b) Of Proceedings in Windhig up, 

6007. General rule.] — Where an application of 
an official liquidator is refused with costs, the order 
will be that- the official liquidator do pay the costs. 

Such will be the order in similar cases ; the 
intention being that the liquidator shall pay the 
costs, whether he does or does not get them out 
of the (estate {per CuR.). — lie Paraouabsu Steam 
Tramroad Co., Ferrao’s Case (1874), 9 Ch. App. 
355 ; 43 J.. J. Ch. 482 ; 30 L, T. 211 ; 22 AV. K. 
386, L. JJ. 

Annoiaiions : — Apld. lie Ang’crsteiii, Exp. Angcrstcin (1874), 
30 L. T. 446. Mentd. He ParogimBsu Sttwn Tram. Co., 
Adamson 'fi Case (1874), L. P. 18 Eq. 670 ; lie Ilog^ent 
United Service SI ores, Kx j). ncutley (1870), 12 Ch. 13. 
SfjO ; Re Barrow -in-Eurness & Northern CounticH Land 
& Investment (^o. (1880), 14 Ch. 1). 400 ; Re Land 
Development Assocn., Kent's (Jaso (1888), 30 Ch. 1). 
259 ; ifr Jones, Lloyd (1889), 41 Ch. D. 159 ; Rc Joliannes- 
hergr Hotel Co., Ex p. Zoutpansberj? Ih’OHpect inj? Co., 
118911 1 Ch. 119; Nortli Sydney Investment & Tram. 
Co. V. Biggins, 11899] A. C. 263. 

6008. .1 — Re Hounslow Brewery Co., Ltd. 

(1896), 12 T. I.. R. 323; 40 Sol. Jo. 416. 

Annotaiion . — Refd. Re Tweddlo, [1910J 2 K. B. 67. 

Liquidator ordered to pay petitioner’s costs — 
Whether liquidator entitled to set off debts due 
from petitioner.] — See JSos. 5750, 5751, ante. 

6000. Failure of liquidator to supply court with 
necessary documents.]— Where an olficial liqui- 
dator does not finnish the ct. with the necessary 
documents he will be allowed no costs. — He China 
StP^AMSHIP L ABU AN COAL C-O., DrUMMOND’s 

Case (1869), 4 Ch. App. 772 ; 21 L. T. 317 ; 18 
W. K. 2, L. J. 

Annotations: — Mentd. Re Hoyford Co., Peirs Case (1869), 
%5 Ch. App. 11 ; Rc Baglan Hall Colliery Co, (1870), ,5 
Ch. App. 346 ; He Heyford Ironworks (’o., Forbes & 
Judd’s Case (1870), 5 Ch. App. 270 ; Rc Empire Assco. 
(Jorpn., Leeke's t^ase (1871), L. R. 11 Eq. 100 ; Re Anglo- 
Moravian Hungarian Junction Ry., Dent's Case, Forbes' 
t’ase (1873), 8 Ch. App. 768 ; Re Pon’Allt Silver Lead 
Mining Co., FothergilPs Case (1873), 8 Ch. App. 270 ; 
Re Glory Paper Mills Co., Kx p. Dimster (1894), 63 
L. J. Ch. 885 ; Re Wragg, [1897 J 1 Ch. 796. 

6010. Applications by & against officers of com- 
pany — Application for repayment of money received 
by solicitor — Application dismissed — Assets In- 
sufficient to pay both solicitor’s 6c liquidator’s 
costs.] — The official liquidator of a co. applied by 
summons to compel A., formerly the co.’s solr., to 
repay a sum of money alleged to liave been im- 
properly received by him from the co. The 
application was dismissed with costs, to be paid 


out of the assets, which wore insufficient to pay 
both A.’s costs & the liquidator’s costs in the 
winding up. On a summons taken out by A. : - 
Held : the costs must be paid to A. in full out of 
the assets, & he was entitled to priority, both for 
them Sc for the costs of the present application, 
over the liquidator’s costs in the '''^^^ding up.— 
Re Home Investment Society (1880), 14 Ch. H. 


167 ; 28 W. R. 576. ^ ^ , r. 

Annotations : — Consd. Rc Dronfiold Silkstono 

(No. 2) (1883), 23 Ch. D. 611 ; He Dominion of Canada 
inumbago Co. (1884), 27 Ch. D, 33 ; Re Btodell. Blundell 
r. BlimdoU (1890), 44 Ch D. 1 ; Re 

Coke Co., [1893J 3 Ch. 523 ; Re London Metallurgical Co., 

km ^ I't 


0011 , Summons to review taxation — Dis- 

allowed — Appearance by solicitor whose bill is 
under review.] — A liquidator appearing, on a 
summons to review taxation disallowing ceHam 
costs of his solr., not by a separate solr., but by a 
solr. whose bill is under review, will not he allowed 
costs of the summons out of the estate . — Re 
National Bank of Wales, [1902] 2 Oh. 412 ; 71 
L. J. Ch. 679 ; 87 L. T. 436 ; 50 W. R. 541 ; 46 


Sol. .To. 551. 

6012. Unsuccessful application by solicitor 

for order for call — To meet bill of costs — Liqui- 
dator’s books imperfectly kept.] — Re Dover, 
Hastings & Brighton Junction Ry. Ex p, 
A’Beckeit Sl Sympson & Prance, No. 6062, 


Misfeasance summons.] — See Nos. 6201, 

6202, post. J. ^ , 

6013. Applications by & against contributories — 
Application against contributory.] —A member of 
a joint-stock co., who had taken a very prominent 
part as chairman, etc., was desnous of retiring 
from the co., & transferred the shares which he 
held therein to two other persons, duly complying 
with all the requisitions to render sucli transfer 
legal. (V>nsiderablo litigation took place before 
the judge’s chief clerk as to his being a con- 
tributory or not, which linally ended in the ct. 
deciding that he ought never to have been put 
upon the list of contributori(^s : — Held : the costs 
of such litigation should be paid in the lirst 
instance by the official assignee, who had originated 
the litigation, & whether he could or could not 
1 ‘ecoup himself the amount of those costs as agamst 
the assets of the co., was immaterial. Re IviL- 
BRiuKEN Mines (-o., Libri’s Case (1857), 30 
L. T. O. 8. 185. 

Application by contributory to be 
struck off list — Application successful — Assets 
insufficient.] — (1) An applic.ation by certain 
persons to be struck off the list of contributories 
of a co. in liquidation having been successful, the 
liquidator, who had opposed the application, was 
ordered to pay their costs out of the assets of the 
co. The assets in the hands of the liquidator, 
including calls made <to recovered subsequently 
to tho date of the order, were insufficient to 
satisfy both appets.’ costs & the costs of the liqui- 
dation i—Held : appets.’ costs were papble m 
priority to the costs of the liquidation other than 
the liquidator’s costs of realisation. 

(2) As a general rule a liquidator who fails in 
litigation should be ordered to pay costs without 
regard to the question whether the assets are 


PART III. SECT. 36, SUB-SECT. 8.~ 

E. (b). 

o. Against shareholders— -With view 
to include in list of contributories — 
Costs allowed out of estate .] — A liqui- 
dator who was justified in his attempt 
to place applts. upon the list of 
contributories was allowed his costs out 


of the estate . — Re Modern House 
Manufacturing Co., Dougherty Sc 
Goudy’s Case (1913), 28 O. L. R. 
237 ; 4 O. W. N. 861 ; 12 D. L. R. 
217.— CAN. 

p. .] — An un- 

successful application by an official 
liquidator to iilace certain shareholders 
upon the list of contributories having 


been bond fide made In the liquidation 
of the co., the ct. ordered that the cost 
of each side should ho paid as a first 
charge out of the estate. — Re West 
HoPETOWN Tea Co. (1889), I. L. K. 
11 All. 349.— IND. 

q. Agamst director for misfeasance 
— Duiif of liquidator — Where assets 
insufficient to cover costs.] — Whoi'e 
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sufficient to reimburse him . — Re Stapfordshire 
Gab & Coke Co., [1893] 3 Oh. 523 ; 03 L. J. Ch. 
68 ; 69 L. T. 370 ; 9 T. L. R. 054 ; 1 Mans. 334 ; 
8 R. 305. 

A.n7iotation .‘-—As to (2) Ovdrd. Rc Bolton, Salisbury -Jones & 

Dale's Case, [1895J 1 Ch. 333. 

5015. ,] — An application 

by certain persons to be struck off the list of con- 
tributories of a CO. in liquidation was opposed by 
the liquidator & was refused with costs ; but an 
appeal from such refusal was allowed with costs 
above below. The assets of the co. were 
insufficient for payment of the costs : — Held : 
appcts. were entitled to costs only out of the assets 
of the co., & not against the liquidator personally. 

In re Staffordshire Gas cfir Coke Co., No. 6014, 
ante, overd . — Re Bolton (R.) & Co., vSalisbury- 
JoNEs & Dale’s Cask, [1895] 1 (^h. 333; 64 
L. J. Ch. 285 ; 72 L. T. 171 ; 2 Mans. 221 ; 12 
R. 177, C. A. 

Annotations: — Distd. Re Rowling & Wilby (1895), 64 

L. J. Ch. 427. Montd. Channel Collieries Trust. St. 

Ma^aret's, Dover &; Martin Mill Light Ry. (1914), 84 

L. J. Oil. 28. 

6016. Applications by & against creditors — 
Petition for payment out — Money paid into court 
by debtor company.] — Money owed by a co. was 
paid into ct. On i)etition for payment out, the 
liquidator was allowed costs of appearance, but 
not costs incurred previously to })ayment in 
investigating the title of rival claimants . — Re 
Bonklli’8 Eleotkic Tp:lkurapii Co., C’ook’s 
C^LAIM (Mo. 2) (1874), E. R. 18 Eq. 656; 44 
L. J. Ch. 207. 

Proof of debt.]— >SVc Sub-s(‘ct, 11, jwsL 


(c) Where Winding-u}) Order Discharged or Invalid. 

6017. No costs allowed to liquidator — Out of 
assets in subsequent winding up.] — An official 
manager appointed by the Ct. of Ch. in a 
matter in which it had no jurisdiction is not 
entitled to Jiis costs out of the assets of the co. 
wdien proi^erly in course of winding-up . — Re 
Plumstf.ad Watpjrworks Co., Ltd., Rx p, 
Hardinok (1862), 1 New Rep. 40 ; 32 L. J. Ch. 
145 ; 7 L. T. 550 ; 8 Jur. N. 8, 1140 ; 11 W. R. 
99, L. JJ. 

6018. Official liquidator allowed his costs as 
ministerial officer of court — & authorised to make 
call for that purpose.]— The assocn. was formed 
for the mutual insm^ance of ships, & consist.ed of 
eighty members, but was not registered. A 
winding-uj) order was obtained. Special rate 
policies had been issued, but not in the form 
required by law. Great expense vuas inimrred in 
ascertaining the amount payable to the policy 
holders, but it was subseqinmtly decided by the 
M.R., <fc affirmed by the Ct. of Appeal, that the 
winding-up order ought not to have been made, 
<fe that the policy holdeis could claim nothing. 
The official liquidator applied to the ct. for a call 
to be made on the contributories for the payment 
of debts & of costs of liquidation. The applica- 
tion was opposed on the ground that the in- 
dividuals by whom each debt was incurred, & 
not the assocn., as such, were liable : — Held : as 
the assocn. had been wound up as one assocn., the 
official liquidator was only the ministerial officer 
of the ct. he was entitled to his costs, &; the call 
must be paid. — Re Arthur Averaoe Abbocn. 


(1876), 3 Ch. D. 522 ; 45 L. J. Ch. 346 ; 34 E, T. 
388 ; 24 W. R. 514. 

Annotation : — PoUd. Re Queeu’w Average Assocn., Ejc 
Lynos (1878), 38 L. T. 90. 

Insurance companies generally, see Part V., 
post. 

{d) On Appeals. 

6019. Unsuccessful appeal by liquidator.] — 

Where, on an appeal, the official liquidator 
supports unsuccessfully the decision of the ct. 
below, his costs of the appeal will be allowed out 
of the estate — where he appeals & is unsuccessful 
it will be left to the ct. below to determine whether 
they shall come out of the estate. — ivV? Peruvian 
Rys. Co., Crawley’s Case, Robinson’s Case, 
International Contract Co.’s Case (1869), 
4 Ch. App. 322 ; 20 E. T. 96 ; 17 W. R. 454, E. .1.1. 

Annotations : — Mentd. He Larul Shipping Colliery Co., 
Ex p. Harwood, (ilull, Geary 6c StatroiM (1869), 2(1 L. T. 
736 ; Re British & American Steam Navigation Co., 
Ward’s Case (1870), L. R. 10, Eq. 659 ; Re Disdori 
(1870), 23 L. T. 694 ; Re International Contract Co. 
Lovita’s Case (1870), .39 L. J. Ch. 673. 

6020. .] — The appeal of an official liquidator 

of a co. seeking to settle a resp. upon the list of 
contributories being dismissed with costs, resp.’s 
costs will, as a rule, be ordered to be paid by the 
official liquidator &. not out of the estate*. — Re 
United Ports General Insurance Co., 
Beck’s Case (1874), 9 Ch. App. 392 ; 43 E. J. Ch. 
531 ; 30 E. T. 346 ; 22 W. R. 460, E. .T.F. 
Amiotations : — Mentd. lie United Ports & General Insco., 

NoIhoii’s Case, (18741 W. N. 197 ; Re Railway Time Tables 
Publishing tU>., Ex p. Sandys (1889), 42 Ch. D. 98 ; Re, 
Hemp, Yam & Cordage (’o., Hindley’s Clase, (18961 
2 Ch. 3 21 ; Re Veuve Mounior, Ex p. Bloomenthal, 
[18961 2 Ch. 525. 

6021. .] — ^Vlicre an official liquidator un- 

successfully appeals against a judge’s decision ho 
must i>ersonally pay the costs of the appeal. — 
Wakne V. New BAurERSKA-PARK Iactndry Co. 
(1885), 1 T. E. R. 248, D. il 

6022. Liquidator supporting unsuccessful appeal.] 
— Rc I^ruvian Rys. Co., Crawley’s Case, 
Robinson’s Case, International Contract 
Co.’s Case, No. 6019, ante. 

6023. Liquidator appearing as neutral party.] — 
When a liquidator is brought before the Ct. of 
Appeal as a neutral party, his costs should as a 
rule be allowed out of the estate, but the Ct, of 
Appeal will make no order on the subject, but will 
leave the matter to the discretion of the ct. 
below . — Rs Wheal \Awyan Mining Co., Wes- 
coMB’s Case (1874), 9 Ch. App. 553 ; 43 E. J. Ch. 
599 ; 22 W. R. 699 ; sub noni. Re. Wheal Vyvyan 
Mining Co., Exp. Westcomb, 30 E. T. 669, E. J.I. 

6024. Liquidator attending with books in London 
— Appeal from Stannaries Court,] — On an appeal 
from an order of the Stannaries Ct. in the winding 
up of a co., the costs of the liquidator attending 
in London with the books were allowed, but witli 
a suggestion as to an amendment of the practice. 

— Rs Native Iron Ore Co., Ex p. Elphinbtone 
(1876), as reported in 24 W. R. 503, C. A. 

Atmolatutns : — ^Mentd. Re Iiitoriiatioiial Palp 6l Paper Co., 

Knowlen’ Mortgage (1877), 6 Ch. D. 556 ; lie Globe 
New Patent Iron Sc Steel C^o. (1879), 48 L. J. Ch, 295 ; 

Re South Durham Iron Co., Smith 'a Case (1879), 11 
Oh. D. 579 ; Wright v. Horton (1887), 12 App. Can. 
371 ; ite Kingston Cotton Mill Co. (1895), 44 W. R. 210. 

6025. Liquidator appealing without leave.] — 

(1) On .July 29, 1881, a petition was presented to 
wind up a co. On the same day an order was 
made by Bacon, V.-C., on an application by A., 


^sfoasanoe proceedings are unBuccess- liquidation, including the costs of the to that required by Law .32 of 1916, 

fully instituted against a dh'ector of a misfoasanco proceedings, the liquidator s. 93, in the cose of insolvency. — 

oo. in liquidation 6c the assets of the must under Act 31 of 1909, s. 133, Standard Bank v. B. & C. Syndicate 

CO. are insuffleiont to meet the cost of tile a contribution accoimt similar (1918), T. P. D. 470. — S. AF. 
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Sect* 30. — Winding up by court : Sub-accL 8, E, {d) 

‘ ), F. & G,] 

that his name should be taken off the register of 
shareholders liis money returned to him. This 
order was made in ignorance that a winding-up 
petition had been presented, was drawn up as 
of Aug. 24, 1881. On Aug. 26 a winding-up order 
was made by Hall, V.-O, A. claimed as a creditor 
for the moneys ordered to be refunded to liim, & 
his claim was allowed. The liquidator was 
advised he ought to obtain a decision on the 
question whether V.-C. Bacon’s order was right ; 
he thereupon took out a summons to have the 
claim of A. to rank as a creditor disallowed. 
The judge, on June 24, 1882, dismissed the 
summons as misconceived, since he had no juris- 
diction to disturb V.-O. Bacon’s order, & refused 
tt> give the liquidator his costs out of the estate. 
The liquidator on June 29, took out a summons 
for leave to appeal against V.-O. Bacon’s order 
of Aug. 24, 1881, &; the judge’s order of June 21, 
1882. The judge dismissed this summons with 
costs, refusing the liquidator his costs out of the 
estate. Tl)e liquidator applied to vary this 
order \~ -Held : an official liquidator is a person 
who as a general rule is entitled to his costs out 
of the estate, & under Ord. an appeal would 
lie ; (2) as the application of June 24 was a 

manifest mistake it was competent to the judge 
below to refuse the liquidator his costs of it, & 
the Ct. of Appeal would not interfere with liis 
decision. 

(3) A liquidator, though in some sense a trustee, 
is a paid agent bound to discharge his duties with 
reasonable care & skill, & may be deprived of 
costs for a mistake which would not be sufficient 
to disentitle an ordinary gratuitous trustc^e to 
costs : — Hdd : a liquidator who applies for leave 
to appeal from an order is as a general rule entitled 
to the costs of the application, but they will be 
refused if the appeal would be frivolous ; (4) if 
the application of .Tune 29 had only been for leave 
to appeal against the order of June 21, 1882, the 
Ot. of Ai)poal would not liave interfered as to the 
costs, but an application for leave to appeal 
against the order of Aug. 24, 1 881 , was reasonable, 

as the including in the application liberty to 
appeal against the otlicr order did not increase 
the costs, tl\e liquidator must be allowed liis costs 
of that application out of the estato. 

I^eavc to appeal against the order of Aug. 24, 
1881, so as to entitle the liquidator to costs in 
any event, was, howevcT, refused on the ground of 
lapse of time. 

(5) A liquidator may appeal without leave of 
the judge, but does so at his own risk as to costs. 
The ordinary practice of the ("t. of Appeal is not 
to order the liquidator’s costs to be paid out of 
the estate, or refuse them, but to leave the matter 
in the hands of the judge controlling the winding 
up. — Re SuLVEB Vat^ley Mineh (1882), 21 Oh. D. 
381 ; 47 L. T. 697; 31 W. B. 96, C. A. 

Amiotation : — Ah to (5) Apprvd. DulJin City DlHtillery v. 

Doherty, 11914] A, C. 823. 

PART III. SECT. 36, SUB-SECT. 8.— 

E. (e). 

r. When ordered — IntervemAna share- 
holder out of jiirisdiciUm.] — An order 
waH made by the ct. delegating 
the powers exorcisablo by the ct. for 
the purpose of winrling up a co., to 
a referee, pursuant to 1?. ». C. c. 129, 

F. 77, as amended by 52 Vlct. c. 32, 
s. 20 : — Held : power was delegated to 
the referee to order security for costa 
& to st.ay proceedings till security 
shonld be tdven by a shareholder 
resident out of the jurisdiction, who 


(c) Security for Costs, 

6026. When ordered — ^Misfeasance summons.] — 

Re Powell (W.) & Sons, No. 6201, post 

6026a. .] — Re Strand Wood Co., 

Ltd., No. 6202, post. 

In actions by & against companies.] — See 

Sect. 33, sub-sect. 13, ante, 

F, Removal of Liquidator, 

See 1908 Act, s. 149 (0). 

6027. Who may appiy for — Contributory in 
arrear with cali — Liabiiity to pay disputed.] — The 

rule that a contributory who htis not paid a call 
cannot present a winding-up petition, applies also 
to applications under the winding up, e.g., for the 
removal of the liquidator, &, therefore, a summons 
for the removal of a liquidator, by a person who 
had, by an order of the ct., been made a con- 
tiibutory, but who intended to appeal from that 
order, was dismissed, on the ground above stated, 
although he offered to pay the amoimt of the call 
into ct. to abide the result of the decision of the 
Ct. of Appeal as to its validity . — Re NoTtwiCH 
Provident Insurance Society, Re Hesketii 
( 1879), 49 L. J. Ch. 187 ; 41 L. T. 673 ; sub nom. 
Re Norwich Provident Insurance (]o., Ex p, 
IIeskett, 28 W. li. 272. 

6028. Grounds for — “On cause shown.*’] — 
(1) The jurisdiction of the ct. to remove a liqui- 
dator under 1862 Act, ss. 93, 141, “on duo cause 
shown,” is not confined to cases where there is 
personal unfitness in the liquidator. Wlienever 
the ct. is satisfied that it is for the general advan- 
tage of those interested in the assets of the co. 
that a liquidator should be removed, it has power 
to remove liim, & appoint a new one. 

(2) A liquidator who has been removed by a 
judge may appeal against his removal . — Re 
Eyton (Adam), Ltd.," Ex p, Charles worth 
( 1887), 36 Ch. I). 299 ; 67 I.. J. Ch. 127 ; 67 L. T. 
899 ; 36 W. R. 276 ; 3 T. L. R. 738, C. A. 
Amiotatirm : — As to (1) Apld. Re Rubber & I'rodtico Invest- 
ment Trust, 11915] I Ch. 382. 

0029. No personal unfitness shown — “ Pro- 

fessional *’ liquidator not removed in favour of 
“ lay ** liquidator — Willing to act gratuitously.] — 

Re Civil Service & General Stores, 11884] 
W. N. 158. 

0000. Wishes of large majority of creditors 

— To save expense — Appointment of “lay ** liqui- 
dators willing to act without remuneration.] — A 

co. was insolvent, & the secured creditors held 
good security. There were no calls to be made. 
After the judge in chambers had appointed an 
accountant ofiicial liquidator, he discharged his 
own order upon motion made in ct. & supported 
by a large majority of the unsecured creditors, 
who wished to nurse the a.ssets to save the 
expense of a professional accountont ; &. two 

gentlemen in business, who were not accountants, 
being willing to act as official liquidatoi*8 without 
remuneration, were appointed accordingly . — Re 
Land Financiers’ Assocn. (1878), 10 Ch. 11. 
269 ; 27 W. R. 224. 

plication to remove a liquidator & 
appoint othcru was granted upon the 
grounds, that creilltors to the amount 
of 829,123.23 out of a total of 
629,451.39 requested the change ; that 
the proposed liquidators woidd act 
without remuneration, & that the 
business connection of one of the pro- 
posed liquidators wouhl be of value 
to the oo. — Re Assiniuoine Valley 
Stock & Dairy Farming Co. (1889), 
6 Man. L. R. 105.— ^AN. 

t. Inadvertent appointment aa 

permanent — In ti'inding-up order. ] — 


intervened. — Re Sarnia. Oil Co. (1891), 
14 P. R. 335.— CAN. 

PART III. SECT. 36, SUB-SECT. 8.— F. 

6. Wftp may apply for — Liqui- 
dator himself — Supported by majority 
of creditors — XJnoj)j} 08 ed application.]— 
Garbel Haematite Co., Ltd., Peti- 
tioner (Liquidator of) (1877), 14 
Sc. L. R. 667. — SCOT. 

6030 1. Grounds for — Wishes of large 
majority of creditors — To save expense — 
AppoirUrnent of other liquidator willing 
to act without remuneration ,} — An ap- 
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6031, Disagreement as to conduct of wind- 

ing up — Jeopardy to interests of creditors,] — A 

winding-up order was made on a contributories’ 
petition containing serious charges of misfeasance 
against the directoi*s, & a liquidator & committee 
of inspection nominated by the contributories 
were appointed with the view of making a thorough 
investigation. At that time the co. was ap- 
parently solvent with a balance for the contribu- 
tories which might be increased by misfeasance 
proceedings. Subsequently, however, a very 
heavy claim was admitted & it was found that 
the CO., notwithstanding the amount possibly 
recoverable in misfeasance proceedings, was 
hopelessly insolvent. The liquidator & committee 
of inspection, acting quite bond fide & in pursuance 
of what they believed to be their duty under the 
order appointing them, continued to treat the 
liquidation as a contributories’ liquidation & 
proposed to spend the creditors’ assets in mis- 
feasance proceedings against the wishes of the 
creditors. The creditors applied to remove the 
liquidator & the committee of inspection : — 
Held: the liquidation having become a creditom’ 
liquidation since the order to compulsorily wind 
up the CO., the creditoi'S were the sole persons in- 
terested, & were entitled to decide whether the 
small remaining assets should be used in ndsfeaa- 
anco proceedings against the directors, & “due 
caus(i ’ ’ had been shown for the removal of the 
liquidator within 1908 Act, s. 149 (0), & there 
should bo a reference to chambers to appoint some 
one in his place.— y?e Rubber Produce Invest- 
ment Trust, [19151 1 Ch. 882 ; 84 L. J. Oh. 534 ; 
112 L. T. 1129 ; 31 T. L. R. 253 ; [1915] H. B. R. 
120 . 

6032. Insisting on continuing proceedings 
against wishes of creditors — Company insolvent.] 

I’he liquidator of a co., the assets of which are 
clearly insufficient for the payment of the debts, 
will be removed on the ground of insisting on 
continuing proceedings against the will of the 
majority of the creditors. — Ue Tavistock Iron- 
woRFCs Co. (1871), 24 L. T. 005 ; 19 W. R. 072. 

6033. Effect of —Absconding liquidator — Vesting 

order under Trustee Act in new liquidator.] — After 
an order had been made for the compulsory 
winding up of a co. A. was appointed official 
liquidator. A. afterwards absconded & he was 
removed from the post of official liquidator, & in 
his place B. was appointed official liquidator. 
It was then found that a sum of consols, part of 
the assets of the co., was standing in A.’s name as 
official liquidator. An application under Trustee 
Act, 18.50 (c. 00), ss. 22 43, was therefore made 

by motion ex p. for an order to vest such sum of 
consols in B. as official liquidator. A. had become 


bkpt. & could not be found : — Held : the ct. had 
jurisdiction to make the order asked for upon 
motion ; but except in simple cases like the 
present, the application should be made by 
petition. — Re Capital Fire Insurance Assocn., 
Ltd. (1886), 55 L. T. 633. 

6034. On retainer of solicitor,] — I appre- 

hend that when a solr. has been properly retained 
on behalf of a co. in liquidation his retainer is not 
revoked by the removal of the particular liquidator 
who retained him (Wright, J.). — R. v. London 
(Lord Mayor), Ex p. Boaler, [1893] 2 Q. B. 
146 ; 63 L. J. M. C. 29 ; 57 J. P. 633 ; 42 W. R. 
159 ; 9 T. L. R. 508 ; 5 R. 554. 

6035. Appeal against — Right of liquidator to 
appeal.] — Re Eyton (Adam), Lto., Exp, Charles- 
worth, No. 6028, ante, 

G. Committee of Inspection, 

6036. Constitution of committee — Creditor or 
class of creditors unrepresented — Court may order 
meetings to decide whether constitution should be 
amended.] — Where a creditor, or a class of creditors 
with a substantial interest of a co. which is being 
wound up by the ct. is, though no fault of his or 
its own, unrepresented on the committee of 
inspection, the ct. may direct the liquidator to 
summon a meeting of the creditors to consider 
whether one or more members of the committee 
should be removed A some other person or persons, 
representative of the “ aggrieved ” & unrepre- 
sented creditor or creditors, appointed in sub- 
stitution ; or semhle : may order fresh first or 
further meetings of the creditors & contributories 
to be summoned for the following purpose of 
1890 (Winding Up) Act, s. 6, namely, to deter- 
mine whether an application is to be made to the 
ct. to ai^point a committee of inspection, who 
are to be its members if appointed. — Re Radford 
& Bright, Ltd., [1901] 1 Ch. 272 ; 70 L. J. Ch. 
78 ; 49 W. R. 270 ; 17 T. L. R. 81 ; 9 Mans. 98. 

6037. First meetings of creditors & 

contributories may be re-summoned — To decide 
constitution of committee.] — In the winding up 
of a co. by the ct. the ct. has power to order the 
first meetings of the creditors & contributories 
to be re-summoned, & it may limit the puri>oses of 
the meetings to the selection of persons to be 
appointed as membei's of the committee of 
inspection , 

Where the creditor of a co. for a large amount 
was unrepresented on tlie committee of inspection, 
& at a meeting of tlie creditors, summoned by the 
direction of the ct., a resolution was passed that 
it was desirable that the creditor should be repie- 
sented on the committee, but a majority of tlie 
creditoi'S at the meeting expressed the opinion 


An execution creditor of a oo. made a 
seizure of certain gooda which wore 
claimed by other persona under a 
chattel mtge. An iutoipleador issued 
was dii'ooted between claimants, as 
pltfs., & the execution creditor & 
certain other creditors who desired to 
take part therein, os defts. Subse- 
quently an order for the winding up 
of the 00 . was made under the Dominion 
Wlndlng-up Act. The consent of the 
00 . was taken os sufficient to dispense 
with notice being given to the co. of 
the applioatlon for the winding-up 
order ; hut, by an oversight, the order 
appointed a peraianont liquidator, no 
notice having been given to creditors, 
as roqidrod by soot. 27 of the Act. 
On an application by certain creditors 
of deft. oo. to bo allowed to come in 
as defts, : — Held : the winding-np 
order should be amended by sub- 
stituting a provisional for a permanent 


liquidator. — G reat West Supply Co. 

V, Installations, Ltd. (1914), 20 

W. L. 11. 682.— CAN. 


a. 


^ — lAqritdcUor'a interest in sul 

ject-matter of litigation;] — Whore th 
liquidator of a oo. had raised an actio 
against A. Sc B., two of the con 
trlbutorles, for recovery of share 
alleged to belong to the oo., & It wa 
afterwards discovered that the llqui 
dator himself as an individual held i 
few of these shares. Sc was to tha 
extent In the same position as A. & B. 
—-Held : the liquidator was In th( 
circumstanoes an unsuitable person t( 
conduct the action Sc should b< 
removed from office. — Lysons v 
Miraplorks Gold Syndicate, Ltd 
22 R. (Ct. of Sess.) 605; 35 
L. Tt, 469. — SCOT. 


b. Unreasonable delay of 

liguidaiion — Misapplication of funds,] 


— A liquidator of a co. unreasonably 
delayed liquidation & without obtain- 
ing or seeking the approval of the 
mtgees. applied funds, which were 
required to discharge their preferent 
claims. In litigation of which the 
ratgoes. disapproved : — Held : sufficient 
cause had bwn shown for his removal. 
— Greenacre’h Executors v. Kemp, 
[1916J T. r. D. 247.— S. AF. 


PART III. SECT. 36, SUB-SECT. 8.— O. 

c. Inspector — Powers — To purchase 
property of insolvent company.] — An 
Inspector appointed in a liquidation 
under Winding-iip Act, H. S. C. c. 29, 
cannot be allowed to purchase property 
of the Insolvent. Such sale will m 
set aside, & an account of profits 
ordered. — Re Canada Wooiajbn Muxs 
C o., Ltd. (1905), 9 O. L. U. 367. — 
CAN. 
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Sect, 30. — Winding up by court: Sub-sect, 8, G,; 
sub-sect, A,, B, <&: C, ; sub-se ct, 10, Aj] 

that it was undesirable that any members of the 
present committee should retire, the ct. direck^d 
the first meetings to be re-suminoncd to determine 
whether a committee should be apx>ointed who 
should be the members of it. Radford & 
Bright, Ltd., (No. 2), [1001] I Oh. 735 ; 70 
L. J. Oh. 352 ; 84 L. T. 150 ; 17 T. L. R. 200 ; 
9 Mans. 189. 

AnnotcUion : — ^Befd. lie Rubber & Produce Investment 

Trust, [19153 1 Ch. 382. 

6038. Effect of decision of committee — Power 
of Court of Equity to review decision.] — (1) Al- 
though the Ct. of Equity has regard to the opinion 
of the committee of inspection, it has neverthe- 
less a clear alternative inherent original juris- 
diction not by way of appeal but by way of 
original right to review the decision of the com- 
mittee of inspection. 

1908 Act, s. 173, itself provides for an alterna- 
tive method by the words being in the alternative, 
“ tlie special leave of the ct. or tlie sanction of the 
committee.” 

(2) Where in the wiriding up of a co. the com- 
mittee of inspection, of which i he majority was 
composed of contributories, refused to sanction a 
call on the shares, the ct., on the ground that the 
creditors’ claims must, have first consideration, 
granted to the liquidator leave to make the call. 
— He North EASTiiitN I^^suranck fo., Ltd. 
(1915), 85 L. J. Ch. 751; 113 L. T. 989; 31 

T. L. R. 428 ; 59 Sol. Jo. 510 ; [1910J 11. R. R. 
154. 


Sub-sect. 0, — Meetings of (’redtiors and 

Contributor! es. 

A, First Meetings, 

See 1908 Act, s. 152. 

6039. Voting — Proof for speclflc sum may be 
admitted for purpose of voting — Verification of 
affidavit — Although partly in respect of services 
rendered since winding up began.] —At a first 
meeting of creditors of a co. in liquidation a 
proof for a specific sum may be admitted for the 
purpose of voting, if it is jiroperly verified by 
affidavit, although it is partly in respect of .servi(;es 
rendered subsequent to the commencement of the 
winding up. 

Qu, : whether an appeal to the ct. will lie where 
such proof was not objected to at tlie meiding. — 
Re Canadian Pacific Cguonization Corpn., 
1/rD. (1891), 40 W. R. 40. 

Proof of debts generally, see Sub-sect. 11, j)ost. 

6040. Power of court to order fresh first 
meetings.]— Radford ^ Brkuit, J^td., No. 
6037, ante, 

B, Court Meetings, 

See 1908 Act, s. 219. 

6041. Application of section— Not only to cases 
where winding-up order made — But also when 
petition before court.] — Re Western of Canada 
Oil, Lands & Works Co., No. 5342, ante, 

6042. When court will direct meetings to 

be called — Only where company is going concern.] 
— Re Tumacacori Mining Co., No. 5326, ante. 


C, General Rules as to Mecimgs, 

6043. Process — Meeting of particular class — 
Proxies must be held by member of such class — 
Liquidator cannot hold proxies at meeting of 
mortgage-holders.] — Re Madras Irrigation 
Canal Co., [1881J W. N. 120. 

AnnotcUvm : — Folld. lie Central Babia Ry. (1902), 18 
T. L. R. 503. 

6044. Attestation — Proxy cannot himself 

attest instrument under which he is appointed.] — 

A proxy appointed to attend a meeting of creditors 
cannot be the attesting witness to the instrument 
under which he is appointed. — Re PARRO^rr, Ex p. 
CuLLSiN, [1891] 2 Q. R. 151 ; 60 L. J. Q. R. 567 ; 
64 L. T. 801 ; 39 W. R. 543 ; 7 T. L. R. 564 ; 
8 Morr. 185. 

.J — Cotnpare Sect. 30, sub-sect. 3, D. (c), 

ante. 

6045. Voting at meetings— Determination of 
result — Whether majority In number or in value 
should prevail .] — Re Rloxwicti Iron & Steel 
Co. (1894), 38 Sol. Jo. 546 ; 1 Mans. 350 ; 8 R. 
442. 

.] — Compare Sect. 30, sub-sect. 3, D. 

ante. 


SuB-sEGT. 10.— Property Available for Dis- 
tribution amongst Creditors and Con- 
tributories. 

A, In General, 

See 1908 Act, s. 164. 

6046. General rule.] — The exception in a pro- 
hibition of assignment or alienation of ” by 
operation of law ” extends to enable a person, 
such as a liquidator, to whom the property passes 
by operation of haw with an obligation to realise 
it, to assign the property. — Re Birkbegk Pjoh- 
MANENT Benefit Building Society, Official 
Receiver v. Licenses Insurance ('ori^n., [1913] 
2 Ch. 34 ; 82 L. J. Ch. 386 ; 108 L. T. 6(i4 ; 57 
Sol. Jo. 559. 

Annotations: — Consd. Rc Farrow’s Bank, [1921] 2 Cb. 

1(J4. Mentd. Cohon ?•. l^opular Restaurants, [19171 

1 K. B. 480 

See, also, No. 5946, ante. 

6047. Assets — What are.] — In a Mandiug up, 
the funds contributed by the B list of shareholders 
become part of the general assets of tlie co., 
are not t o be applied, x>referentially or exclusively, 
to the payment of those debts which were incurred 
before the B shareholders retired from the co. 
18(i2 Act, s. 38, makes the ” past members,” 
persons who have become so by i*etii*ing from the 
CO. within a year before the date of the winding- 
up order, liable to contribute to the assets of the 
CO. for the piiymoUt of the d(;bts <fe liabilities of 
the CO., but though they are not spocilically liable 
to satisfy debts which have been contrackid since 
they left the co., yet, when they have become 
liable to contribute to the assets of the co., & 
have so contributed, their contributions become 
]>art of the general assets, & cannot be ajipro- 
priated exclusively to tlie payment of thosti debts 
which had been incurred before these members 
retired from the co. The word ” assets ” in 


PART III. SECT. 36, SUB-SECT. 10.— 

A. 

d. Assets — What are — Guarantee fund 
for payment of dividends.] — By 
a Railway Act, recitiiii? that it was 
expedient that certain baronies ad - 
jofnlngr the proposed line, which would 
be greatly benefited i)y the constiuic- 
tion of the railway, should guarantee 
the payment of a limited dividend on 


the share capital of the co., & that for 
such purpose the lands within the said 
baronies should, when necessary, bo 
chargeable with any deficiency of such 
limited divldeiul, it was enacted that 
if & wlieiiever, after the opening of 
the whole of the railway, tic for 22 years 
after, the receipts over the working 
expenses should not amount to a 
dividend of 5 per cent, on the share 


capital, the amoiuit required to make 
lip such dividend should become 
payable half-yearly by the baronies 
ratably ; i>rovlde(l that so much of 
the receipts over the working expenses 
should, during the said period, bo 
applied to the payment of said divi- 
dend in priority t-o any mtge. deed, 
bond or debenture-stock, or to any 
dividend or any other portion of the 
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sect. 38 of the Act means the same as the word 
“ property ” in sect. 133, <fe both alike mean all 
the unpaid capital recoverable, as well as the 
other property of the co. 

Sect. 133 of the Act applies to the case of a 
voluntary winding up onJy ; but it has been 
thought important in the case of voluntary 
windings up to make specific provisions & to give 
specific directions as to matters which were 
supposed to be so plain & so necessarily conse- 
quential upon the general scheme of the Act, that 
in a winding up under the order of the ct. it was 
not thought necessary to give express directions 
upon these matters of detail. So also with regard 
to the distribution of assets, we have this direction 
given to the liquidators under a voluntary winding 
up, who were not, therefore, acting directly & 
constantly under the orders of ct. : ‘ ‘ The following 
consequences shall ensue upon the voluntary 
winding up of a co. : the property of the co. shall 
be applied in satisfaction of its liabilities pari 
passu ” (Lord Cairnh). — Webb v. Whiefin 
(1872), L. R. 5 II. L. 711 ; 42 L. J. Ch. 101, H. L. ; 

sah nom. Ue Accidental Marine 
Insurance Corpn., Ex p. Briton Medical <fc 
General Life Assoc:n. (1870), 5 Ch. Aiip. 428, 
L. J. 

Jniwiations : — Consd. Re Oriental Comnioi*cial Bank, 
MorriK’H Cane (1871), 20 W. K. 25 ; Re Blakely Ordnance 
Co., Brett’s (!aHe, Rc Oriental Coinniei*clal Bank, Morris’ 
Ca.so (]87;i), 8 Ch. App. 800; Re Pyle Works (1800), 
44 (>Ji. D. 534. Refd. Re Blakoly Ordnance (!o., Brett’s 
Case (1871), 0 Ch. Ai) 1 j. 800; Re Whltohouse (1878), 9 
(’h. D. 595 : JR Hull A' County Bank, Burg’eRs’s (’ase 
(1880), 15 Ch. 1). 507 ; 13ir{;h v. Cropi)er, Re Bridgewater 
Navmation (’o. (1889), M App. Cas. 525. Mentd. 
Ma.s8ey v. Allen (1878), 20 W. J{. 908 ; Re National 
Fimds Asseo. (1878), 10 Ch. D. 118; Ladies’ Dress 
Assocn. V, I’ulbrook (1900), 09 Ij. J. Q. B. 705, 

6048. Money recovered from director 

or contributory — Dividends Improperly paid.] 

The ct. has summary power under 1802 Act, 
ss. 101, 105, to order a contributory or director to 
repay a dividend declared & paid under a delusive 
A fraudulent balance-sheet. — lie. Mkkx^antile 
Trading Co., Siuiinger’s Case (1809), 4 Ch. App. 
475 ; 38 L. J. Ch. 098 ; 20 L. T. 591 ; 17 W. K. 
094, L. ,TJ. 

Annoiations : — Consd. Ovorond, Gurney r. Gurney (1869), 

20 L, T. 652. Expld. Re C’ount.v Marine Insee., Banco’s 
(/'ase (1870), 6 Ch. App. 104. Consd. Re Star &: Garter 
(1873), 42 L. ,T. Ch. 374. Expld. Jie British Guardian 
Life Assce. (1880), J4 (’h. D. 335. Consd. Leo v. Neu- 
chatol Asidialte Co. (1889), 41 Ch. D. 1 ; Dovoy v. (’ory, 
11901] A. C. 477. Refd. Re Alexandra I’alaco Co. (1882), 

21 C3i. D. 149 ; Re Kingston Cotton Mill Co. (No. 2), 
11896] 1 Ch. 331. Mentd. Re Mor<;ant.ile Trading Co., 
Schrodei ’s Case (1870), L. B. 11 Etp 131 ; Jie National 
Funds Asso.o. (1878), 10 Ch. 1). 118; Jie Mainniotli 
Copporopolisof Utah (1880), 50 L. J. Vh. 11 ; Jie Exchange 
Banking (\)., Elitcroft’s Case (1882), 31 W. B. 174: 
Leeds Estate, Building He Invest inont Co. r. Shepherd 
(1887), 36 Cln D. 787 ; Aluiucipal i’reehold Land ('o. v. 
Pollington (1890), 63 L, T. 238 ; lie Sharpe, Re Bennett, 
Masonic & General Jnfe Assce. u. Sharpe, [1892] 1 Ch. 
154 ; Re London A' General Bank (1894), 72 L. T. 227. 

Misfeasance proceedings generally, see Sect. 30, 
sub-sect. 10, C., post, 

6049. - — — Funds contributed by con- 

tributories — On “B.” list.] — Webb v, Wbiffin, 
No. 6047, ante, 

6050. — A past member 
or “ B.” contributory of a co., in which the property 
& the money obtained from the “ A .” contributories 
were insufficient for the payment of the debts, 
bought up A caused to be released t-o the co. the 

capital. By a Buhsequeut Act, the 
foregoing enactments wore extended to 
other baronies &; the period of liability 
to make up the dividend to 5 per cent, 
extended to 35 years ; — Held : the 
baronial guarantee fund was dedicated 
to payment of dividend on share capital 
& was not general assets of the co. for 


only debts due when he had ceased to be a member 
of the co., A remaining due when the winding-up 
order was made ; — Held : no call could be made 
upon him in the winding up. In estimating the 
debts for which a “B.” contributory is liable, all 
dividends paid in re.spect of these debts under the 
winding up must be deducted ; but the funds 
contributed by the “B.” contributories fonn part 
of the general assets of the co., A are not to be 
applied preferentially or exclusively to the pay- 
ment of those debts which existed before that 
contributory ceased to be a member of the co. — 
He Blakely Ordnan(^e Co., Brett’s Case, Re 
Oriental C’ommerutal Bank, Morris’ Case 
(1873), 8 Oh. App. 800 ; 43 L. J. Ch. 47 ; 29 L. T. 
2,56 ; 37 J. P. 612 ; 22 W. K. 22, L. C. A L. J.T. 
AnmitatUms : — Expld. Wehb r. Whlffln (1872), L. B. 5 
H. L. 711. Mentd. Jie Greening, Marsh’s Case (1871), 
L. B. 13 Eq. 388. 

6051. .] — In the case of a co. 

limited by shares, calls made by the liquidator in 
the winding uj) form part of the capital of the 
CO. ; A, accordingly, where the memorandum A 
arts, of assocn. of a co. limited by shares give a 
power to mort-gage the uncalled capital of the co., 
such a mtge., when made by the directors while the 
co. is a going concern, is effectual to operate after 
the winding up upon calls made in the winding 
up by the liquidator, A entitles the mtgee. to be 
paitl out of such calls in priority to the unsecured 
creditors of the co . — Re Pyle Works (1890), 
41 Ch. D. .534 ; 59 L. J. Ch. 489 ; 62 L. T. 887 ; 
38 W. R. 674 ; 6 T. L. R. 268 ; 2 Meg. 83, C. A. 
Anrmtatiims : — Consd. l*ago v. International Agency A 

industrial Trust (1893), 62 L. J. Ch. 610. Apprvd. 
Newton v. Anglo-Australian Investnient Co. Dobonturo 
Holders, etc., [1895] A. C. 244. Re!d. Re Russian Wpratts, 
Johnson v. Russian Spratts (1898), 78 L. T. 480 ; Bellcrhy 
V. iiowland & Alarwood’s 8.S. Co., [19021 2 C'h. 14. Mentd. 
Fowler v. Broad’s Patent Night Light Co. (1893), 68 L. T. 
576 ; London Provident Bldg. Koc. v. Morgan, [1893] 
2 C^. B. 266 ; New’ Zealand Gold Extraction Co. (New'bery- 
Vautin Process) u. Peacock, [1894] 1 Q. B. 622 ; Lock v. 
Queeuslaiid Investment, & Land Mortgage Co. (1896), 
65 L. J. Ch. 301 ; Re Auriferous Properti(5S, [1898] 1 C!h. 
691 ; Jie Mayfair Property Co., Bartlett v, Mayfair 
I’ropcrty Co., [1898] 2 Ch. 28. 

6052. Fruits of execution — Obtained 

after winding up.] — He, Oriental Inland Steam 
Co., Exp, Scinde Ry. Co., No. 5829, ante. 

6053. Guarantee fund by vendor of 

business for payment of dividends.] — The vendor of 
property to a joint-sl-ock co. agre^ed to invests part 
of the purchase -money to guarantee the payment 
of dividends at £7 per cent, for four yeai^. A 
considerable sum was accordingly invested in the 
name of trustees, A by an indenture to which the 
vendor, the co. the trustees were parties, it was 
declared that tlie trustees should hold the fund on 
trust to pay an aliquot part of it to the directors 
every half-year, A the vendor covenanted with the 
CO. that dividends at £7 per cent, should, for four 
years, be paid on fxll shares issued to the public. 
The arts, of assocn. of the co. provided that 
dividends should be payable out of profits; A 
payments made to the dii*ecL)rs out of the gua- 
rantee fund should be considered as ])rofits, A 
applicable only to the payment of dividends. 
Before the expiration of four years the co. went 
into liquidation, A the trustees the fund in 

their hands into ct. Upon a petition by share- 
holders, who alleged that they had taken shares on 
the faith of a prospectus which stated the fact of 

enforce pa>’ment of calls, & for an 
order against, the liquidators to dis- 
charge piititioner upon making a full 
surrendiir of his estate other tlian a 
claim which he had against the bank 
In respect that he had purchased the 
stock from the bank itself upon the 
faith of fraudulent misrepresentations 


payment of Its debts . — Re WATiiiRFiiRU 
By. Co. (1880), 5 L. H. Ir. 102.~IR. 

j,fi ii((tuls of eon- 

irihtdories .] — A contributory in the 
liquidation of a joint-stock co. regis- 
tered under C’ompanies Act, 1862, 
lirosented a petition for restraint of 
diligence used by the liquidators to 
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Sect. 36. — Winding up by court: Sub-sect. 10, <6? 

the guarantee : — Held : the fund belonged to the 
liquidator as assets of the co. in the \^dnding up. — 
Be Stuart’s Trusts (1876), 4 Oh. 1). 213; 46 
L. J. Oh. 86 ; 25 W. 11. 295 ; sub nom. Re Welsh 
Freehold Coal & Iron Co., 35 L. T. 788. 
Annotations : — Consd. Re Geliy Deg Colliery Co. (1878). 

.38 L. T. 440. Refd. Re South Llanharran Colliery Co., 

Rxp. Jegon (1879), 12 Ch. D. 60.3. 

6054. .] — By an agreement for 

the sale of mining propei*ty to a trustee for a co. 
in formation it was agreed that the sum of £15,000 
should be paid in cash by the vendors to two 
trustees, who should hold the same in trust to 
seciue the payment, & if necessary thereout pay 
a minimum dividend of 10 per cent, per annum 
on the preferred shares of the co., for a term of 
thiee years, payable quarterly, & subject thereto 
for the vendors. The guarantee was announced 
in a piospectus, & the agreement confirmed by 
the arts, of assocn. of the co., which was registered 
shortly afterwards. The trustees paid the sums 
necessary to make up the guaranteed dividend for 
every quarter during the three years, except the 
last, to the directors, who distributed them to the 
shareholders. The trustees had also paid some 
surplus moneys to the vendors, retaining sufficient 
to meet the accruing dividends. Shortly after 
the last quarter’s payment became due the co. 
was ordered to be wound-up, & the official liqui- 
dator claimed the fund then lemaining in the hands 
of the trustees : — Held : the agreement created a 
trust for the individual shareholders ; the fund 
had never belonged to the co., & w'as not liable for 
its debts. — Be Geli^y Deg Colliery Co. (1878), 
38 L. T. 440. 

5055. .] — .T. contracted with a 

trustee for an intended co. to sell to the co. a coal 
mine & works for £35,000, of which £10,000 was 
to be paid in money <fe the remainder in paid-up 
shares of the co. ; & he agreed to pay the co. 
during the first two years of its incorporation such 
a sum as together with the net profits of the co. 
would be equal to interest at 5 per cent, on the 
paid-up capital ; such money to be repaid to him 
in a certain event. The co. was formed, & the 
contract was recited & adopted in the arts, of 
assocn. The profits not being sufficient to pay 

5 per cent., J. paid a sum of money to the directors 
for distribution among the shareholders to make 
up the deficiency in pursuance of his contract, 
^ter the last payment became due, but before 
it was paid, the co. was wound up voluntarily, 

6 ,T. paid to the shareholders the amount necessary 
to bring the last dividend up to £5 per cent. The 
liquidator claimed the money as part of the assets 
of the co. : — Held : tlie money due from J. under 
his guarantee was properly payable to the share- 
holders, was not part of the assets of the co. ; 
the contract was valid, &> was not an evasion of 
1862 Act, s. 12. — Re South Llanharran Col- 
liery Co., Ex p. Jegon (1879), 12 Ch. D. 503 ; 41 
L. T. 567 ; 28 W. R. 194, C. A. 

Annotaiiom : — Distd. Clifford v. Imperial Brazilian Natal 

& Nova Cruz Tiy. & Gibbs (1888), 60 L. T. 60 ; Re Mennell, 

Recent Street Fur Co. v. Diamant (1916), 84 L. J. Ch. 593. 

ReM. Richardson v. English Spelter Co. (1885), 1 T. L, II. 

249. 

6056. .] — ^A limited co., R., 

formed in 1913, bought a business of another 
CO. By the contract of sale the selling co. gua- 
ranteed that the net profits of co. R. in respect 


of the business should not be less than 10 per cent. 
per annum on the paid-up capital of the shares 
subscribed for by the public of an intended issue, 
& the selling co. undertook to pay out of the 
purchase-moneys a sum equal to that percentage 
for the first year into a bank, in tlie joint names of 
themselves & two trustees for co. R., to secure the 
performance of the guarantee ; & subject thereto 
for themselves. In June, 1913, the amount of 
the percentage was paid into the bank as agreed. 
In Jan. 1914, co. R. was ordered to be wound up. 
Its liquidator claimed the sum deposited as part 
of the assets of the co. divisible among its creditors. 
The deposited sum was also claimed by the share- 
holders of CO. R., who had not in fact received the 
guaranteed dividend : — Held : under the contract 
for sale there was no obligation upon the selling 
co. to make the deposit except out of the x>urchase- 
moneys ; the moneys deposited were, & never 
ceased to be, moneys of the R. co. ; the claim of 
shareholders was an attempt to get back part of 
the capital of the co., & was therefore illegal ; & 
therefore the claim of the liquidator must be 
allowed. — Re Menell et Oik, Ltd., Regent 
Street Fur Co., Ltd. v . Diamant, [1915] 1 Ch. 
759 ; 84 L. J. Oh. 593 ; 113 L. T. 77 ; 31 T. L, R. 
270 ; [1915] H. B. R. 141. 

6057. Form general fund — For benefit of 

all creditors.] — Webb v . Wiiiffin, No. 6047, ante. 

Right of secured creditors to pursue 

remedies under security.] — See Sect. 34, sub- 
sect. 5, ayiie. 

6058. Delivery of assets — In hands of trustee 

agent or officer of company — Money overpaid to 
company's solicitors.]-— The directors of a pro- 
visionally-registered railway co. paid to solrs. 
employed by the co. a sum of money in respect of 
their bill of costs, wliich was not then delivered, 
& which, when delivered, fell short of the sum 
paid. The balance was claimed by the assignees 
of another solr., who had ^ted jointly with the 
former, in respect of certain extra costs not in- 
cluded in the bill ; & the fii'st-mentioned solrs. 
also claimed a lien in respect of subsequent 
costs : — Held : irrespectively of these claims, the 
balance was not in the hands of the solrs. as 
“ agents or trustees ” for the co., so as to give 
jurisdiction to the master, under J oint-Stock 
Companies Act, 1848 (c. 45), s. 66, to direct it to 
be paid to the official manager. — Re. Direct 
London & Exeter Ry. Co., Hollingsworth’s 
Case (1849), 3 Do fL & Sm. 102 ; 14 L. T. O. S. 
151 : 64 E. R. 399 ; subsequent proceedings ^ 1 

Mac. & G. 534, L. C. 

Amwtations : — Refd. Re United EngllsU & ScoUIhIi Assco., 

Kx p. Hawklnfi (1868), 3 Ch. App. 787. Mentd. Re Direct, 

Exeter Plymouth & Dovonport Ily., Exp. Mathew (1850), 

15 L. T. O. B. 273. 

6059. Money paid to Judgment creditor 
under garnishee order — Made after presentation of 
petition but before windlng-up order.] — A creditor 
of a joint-stock co. obtained a garnishee order 
under Common I^aw Procedure Act, 1854 (c. 125), 
s. 61, attaching the money of the co. in the hands 
of their bankers. Subsequently, a petition for 
winding up the co. was presented ; & after the 
presentation of the jietition, but before the 
winding-up order, the creditor obtained an order 
under the above Act for payment of the money, 
& received it from the bankers. The official 
liquidator having taken out a summons under 
1862 Act, s. 100, to cause the creditor to refund 


by the dlrcctfirs contained in the valuable portion of the contributors* 

reports & balance sheets. Petition estate, which ought to be made avail- of Boss.) 972 ; 16 bo, L, K. 565, 

refused, on the merits, because the able to creditors represented by the SCOT, 

claim, if worth ^anything, was a liquidators. — T ennent v . City op 
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the money ; — Held : the creditor was not a 
“trustee’' within the meaning of sect. 100; & 
the ct. had no jurisdiction to make the order. — 
Re United English & Scottish Absurance Oo., 
Ex p, Hawkins (1868), 3 Ch. App. 787 ; 37 

U. J. Oh. 632; 19 L. T. 232 ; 16 W. R. 1136, 
L. J.T. 

Annotation : — Mentd. Re British Guardian Life Assoe. (1880), 

14 Oh. D. 336. 

6060. Money paid to company’s 

bankers.] — The ct. has no jurisdiction under 1862 
Act, s. 100, to order moneys of the co. to be repaid 
by the bankers of the co. unless the moneys can 
be clearly proved to have been paid directly out of 
the funds of the co. 

The bankers of a co. are not officers of the 
CO. within sect. 165 of the above. Act, & the ct. 
has no jurisdiction, therefore, on a summary 
application to order them to repay moneys 
improperly retained . — Re Imperial Land Co. op 
Marreillpjs, Re National Bank (1870), L. R. 10 
Eq. 298 ; 39 L. J. Ch. 331 ; 22 L. T. 598 ; 18 
W. R. 661. 

Annoiationfi ReSd. Re Carpenter & Bristol Corpn., [1907] 

2 K. B. 617. Mentd. Re General Provident Assoc., Ex p. 

National Bank (1872), L. R, 14 Eq. 507 ; Re Great Western 

(Forest of Dean) Coal Consuinors’ Co., Carter’s Case 

(1886), 31 Ch. D. 496 ; Re Western Counties Steam 

Bakeries & Milliiii? Co„ [1897 J 1 Ch. 617. 

6061. Documents — Ordered ex parte 

to be delivered up by manager of company.] — The 

ct. will not, under 1 862 Act, s. 1 00, make an order 
ex parie for the delivery over of documents by the 
manager of a co. t/O the official liquidator . — Re 
Commercial Union Wine Co. (1865), 35 Beav. 
35 ; 55 E. R. 807. 

6062. On which lien claimed by 

company’s solicitors.] In July, 1850, the master, 
by an order by consent, directc^d that the bill of 
costs of the solrs. of a defunct railway co., then 
being wound up, should be paid by the official 
manager out of the first moneys which should 
come to his hands from the assets of the co. or 
the contributories thereof ; & he fuHhcr directed 
the solrs., who had previously refused to do so 
witljout being guaranteed the payment of their 
costs, to deliver up forthwith to tlie official 
manager all tlie books & papers, belonging to 
the CO. In Feb. 1856, an order for a call was 
made, but it was never enforced, as the debts of 
the contributories were settled by compromise. 
In May, 1856, the master, on the application of the 
soli^. for that i>urpose, refused to make a call upon 
the contributories, in order that their bill of costs 

6060 i. Delivery of assets — In hands 
of trustee, ayent or officer of the company 
— Money paid to company's bankers .} — 

111 the wiiidlnff-iip of a co., a quostion 
aroMe ae to wiiat int(>re8t was payable 
by C. in respect of a mtge. made by C. 
to the co. By the t-erms of the mtgfe., 
all payments thereunder “ shall he 
duly made If paid to tJio credit of the 
nitgee.” at a named bank, C. de- 
posited in the hank named, to tlie 
credit of the oo., before the windin<?-up 
order, a marked cheque sufllolent/ to 
meet the whole amount then duo upon 
the mortjfagre, but attacheil thereto a 
letter of Instructions to the bank, 
requiring them not to allow tlie money 
to be paid out to the co. without a 
dlscharjfo or assiernmont of the mtere. 
authorised by the shareholders of the 
co., handlnj? over the title deeds, etc?. ; 

& the baiik accepted the deposit 
** Bubjeot to indorsement on under- 
mentioned cheque & letter attached 
tliercto ” ; — Held : the fair reading of 
the letter of instructions to the bank 
was, that the bank should hold the 
money as trustee for C. until the oo. 
delivered an assignment or discharged 
as meuUoned Sc handed over the title 


might be paid out of the proceeds of such call. 
Upon motion on appeal to discharge the order of 
May, 1856, the ct. declined to interfere, & no 
order was made. 

Where it appeared that the books of the official 
manager had not been perfectly kept, the ct. 
refused to make any order as to his costs. — 
Dover, Hastings & Brighton Junction Ry. Co., 
Ex p, A’Beckett & Sympson & Prance (1856), 
27 L. T. O. S. 212 ; 2 Jur. N. S. 684. 

6063. .] — Re Capital 

FmE Insurance Assocn., No. 5825, ante. 

6064. Property sold by vendor to com- 

pany — Possession not delivered up to company,] — 
Re Oakwell Collieries Co., [1879] W. N. 65. 
Annotation : — Refd. Re Centrifugal Butter Co., [1913] 1 Ch 

188. 

6065. In hands of contributories — How 

enforced — Whether by proceedings in winding up 
or by action.] — Wlien a co. is being wound up 
under 1856 Act the proper mode of recovering its 
assets in the hands of contributories is by a pro- 
ceeding under the winding up, & not by a suit. 
The A. co., a limited co., with all its shares fully 
paidrup, sold its business & property to B. co., 
A, as part of the consideration, 950 shares in B. co. 
were divided among the shareholders of A. co. 

A. CO. was afterwards ordered to be wound up in 
the Ct. of Bkpey. : — Held : A. co. & its official 
liquidators could not maintain a suit in equity 
against the shareholders who had been placed upon 
the list of contributories to have the 950 shares 
in B. co. transferred to the official liquidators as 
assets of A. co. A winding-up order under above 
Act is not invalid because founded on neglect to 
pay on a demand of petitioning creditor in excess 
of what was actually due to him. — Cardiff Pre- 
served Coal & Coke Co. v, Norton (1867), 2 
Ch. App. 405 ; 36 L. J. Oh. 451 ; 15 W. R. 521, 
U. C. 

Annotation : — -Consd. Re Meroaiitile Trading Co., Stringer’s 

Case (1869), 4 Ch. App. 475. 

B, Discovery of and Examination of Persons in 

regard to Property, 

(o) 1 71 GeyieraL 

See 1908 Act, s. 174. 

6066. Nature of examination— Intended for 
information of liquidator only — Premature news- 
paper publication of report of proceedings — Con- 
tempt of court.] — Examinations under 1862 Act, 
s. 115, are intended for the information of the 


deeds ; Sc the money was not property 
of the CO. available for the liquidann*. 
— He KootkxVay Vai.lky Fkltit IjA.vdh 
C o,, (^oopKK’s Cask (1912), 21 W. L. H. 
309 ; 2 W. W. R. 479 ; 3 1). L. R. 
428 ; 22 Man. L. R. 300.— CAN. 

— — . Patent rights.] — By 

Companiofl Act, 1862, k. 100, the 
ct. may, after making a winding-np 
order, require “ any omcor of the oo.” 
to tranBler to tno liquidator any 
“ effects which happen to be in his 
hands for the time being, & to which 
the CO. is 2nnind facie entitled.” A,, 
the holder of certain patents, who liad 
sold them to a co.. Sc was under an 
obligation to assign them U> it, became 
its managing director. In a liquida- 
tion at the instance of a creditor of 
the oo. the liquidator presented a note 
under the above sect, craving the ct. 
to ordain A. to asstgrn, the i>atent8 to 
liim. A, maintained, that the i)eti- 
tioii was incompetent in that he was 
an officer of the oo., & tliat the co. was 
not pHmA facie entitled to the patents, 
which he held, not as an officer of the 
CO., but as an undivested seller ; & 
that he was entltk»d to retain tlie 
letters patent in security for tlie pay- 


ment of the balance of the price : — 
Held : A. was an ofHcer of the oo. 
within the above seed.., Sc the sub- 
st-antial rights to the patonts belonged 
to the CO., entitling the liquidator to 
a deci*ee ordaining A. to assign them, 
blit A. was ontitied to a reservation 
of any claim to a preference In the 
liquidation for the balance of the 
of any claim to a preference in the 
price which ho would have hod if he 
had retained possession of the patents. 
— Dushop V. Donald (1893), 21 R. 
(Ct. of Sess.) 125 ; 131 Sc. L, R. 101 ; 
1 S. L. T, 303.— SCOT. 


PART III. SECT. 36. SUB-SECT. 10.— 

B. (a). 

g. Nature of examination — Nof^ ini'- 
gation.] — The provisions of Bkpey, 
Act, 1899, 8. 77, are by Companies 
Act, 1899, 8. 264, mode applicable to a 
winding up under tliat Act, but an 
examination held under Companies 
Act, B. 123, is not litigation within the 
moaning of the above sect, of Bki>cy. 
Act . — Re Shadlkb, Ltd. (1904), 5 
rt. K. N. S. W. 33 ; 21 N. S. W. W. N. 
217.— AUS, 
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Sect, 36 .* — Winding up hy court: Suh-secU 10, B, (a), 

liquidator, &; it is a contempt of ct. to publish 
prematurely the proceedings thereon. 

An action was brought by a co. in liquidation 
against several defts., one of whom, L., was 
examined under the above sect. A newspaper 
published an account of an interview held with 
L., containing statements purporting to be made 
by her of what occurred at her examination. 
The printer & publisher was ignorant of the con- 
tents of the article, but he did not disclose the 
name of the writer. Upon motion to commit the 
printer <fe publisher for contempt : — Held : he was 
responsible for the contempt, & he ought to pay 
the costs of the motion. — lie American Exchange 
IN Europe, Ltd., American Exchange in 
Europe, Ltd. v. Giluig (1889), 58 Ij. J. Oh. 
706 ; 61 L. T. 502 ; 5 T. L. K. 721. 

6067. .] — An action was brought by 

the official liquidator of a co. to obtain rescission 
of a contract made with defts. After the action 
was commenced certain ollicers of tlie co. were 
examined under an order obtained by the liqui- 
dator under 1862 Act, s. 115 ; & subsequently, during 
the examination of certain witnesses under a joint 
commission to examine witnesses abroad issued 
on behalf of both parties to the action, tbe deposi- 
tions taken under the above sect, were used for 
the purpose of cross-examining certain of deft.’s 
witnesses, & questions A answers were read to 
them from the depositions : — Held : defts. were 
not entitled to an order to inspect A take copies 
of the depositions, although they had been used, 
the object of sect. 115 being to give the liquidator 
such information as would enable him to determines 
how to act in the liquidation. — North Australian 
Territory C’o. v. GoLDSHOROi^ciii, Mort & (.'o., 
[1893] 2 Oh. 881 ; 02 L. J. Oh. 603; 69 L. T. 
4 ; 41 W. K. 501 ; 2 K. 397, O. A. 

Annotatwns : — Distd. He Standard Gold Mining Co., [1895] 

2 Cii. 54/). Consd. OoldHtone v. Williams, Deacon, 11899] 

1 (/h. 47. Reid. He Merchants' Fire Olfieo (1899), 68 

L. J. Ch. 211. Mentd. He Strachau, 11895] 1 Ch. 439. 

0068. Is private proceeding.] — Re London 

& Northern Bank, Ltd., Haddock’s Case, 
Hoyle’s Case, No. 6120, post. 

6069. Is “ proceeding In Supreme Court 

— Within Judicature Act, 1890 (c. 44), s. 5.] — An 
examination under 18(i2 Act, s. 115, is a ‘‘ pro- 
ceeding in the Supreme Ct.” within the meaning of 
Judicature Act, 1890 (c. 44). 

The ct. has, therefore, jurisdiction under 
the Act to order the costs — as distinguished from 
the expenses — of a person examined to be paid by 
the i)ei*son who procured the (‘xamination ; but 
Senible : not where the examinee is a mc‘re witness, 
& not a pei*son with whom litigation is pending or 
intended. 

A., a creditor of a co. in winding up, & B., a 
contributory, & other contributories took out a 
summons for liberty to issue a misfeasance 
summons against the directors of the co., & for 
liberty to examine such persons as they might be 
advised under 1862 Act, s. 115. On this summons 
an order was made giving liberty to examine W. 
& X., to apjily for leave to issue a misfeasance 
summons after the examination was concluded. 
A summons was tlien issued for the examination 


of W. & X., & at their examination they employed 
solrs, & counsel. A misfeasance summons was 
then issued by A. & B. against W. & X., who were 
officers of the co., but was dismissed with costs, 
which were taxed & paid. W. X. then applied 
for an order that A. & B. should pay the appets. their 
costs incurred in connection with their examination 
& being represented thereat by counsel : — Held : 
there was jurisdiction under Judicature Act, 
1890 (c. 44), 8. 5, to make the order, &, having 
regard to the object of the examination & the 
position of appets. as intended litigants, the order 
must be made. — Re Appleton, French 
ScRARroN, Ltd., [1905] 1 Ch. 749 ; 74 L. J. Ch. 
471 ; 93 L. T. 8 ; 53 W. R. 601 ; 49 Sol. Jo. 483 ; 

Annotation : — Refd. He Tweddle (1910), 80 L. J. K. B. 20. 

(?>) Poteer of Court to Order Examination. 

6070. Jurisdiction to order — No direct issue 
raised.] — Tinder 1862 Act, s. 115, witnesses may 
be summoned to be examined concerning the 
“ dealings, estate, A effects ” of the co., though 
no direct issue may have been raised. 

A stockbroker who had lodged a transfer of 
823 shares in the co. to an infant of limited means : 
— Held : a person “ cax^able of giving information 
concerning the trade dealings, estate & effects of 
the CO.,” A ordered to attend A be examined 
accordingly.— jffc Mkrcantit.e Credit Assocn., 
Clement’s Case (1868), L. R. 13 Eq. 179, n. ; 41 
L. J. Ch. 279, n. ; s\d) nom. Re Imperial Mer- 
cantile Credit Assocn., 18 L. T. 596 ; 16 W. R. 
769, L. C. 

Annotatimis : — Apld. He Bank of Hindustan, China & Japan, 

Swan's Case (1870), L. 11. 10 Eq. (>75. Consd. He Gold Co. 

(1879), 12 Ch. D. 77. 

6071. Examination touching formation of 

company.] — An order was made for winding up a 
CO. incorporated under tlie (Jompanies Acts. On 
,Tan. 12, 1888, it was ordered on the application 
of the official liquidator of the co., that, pursuant 
to 1862 Act, s. 115, certain of tJie directors should 
be examined before an examiner. C. who was 
alleged to be a sharehokhu* of the co., A who had 
been served with a notice to place him on the list 
of contributories, but who disputed his liability, 
obtained on l^eb. 10 an order giving him liberty 
to attend at the examination of the directors, A 
after the liquidator to examine, A, if necessary, 
cross-(‘xamine, the directors “ touching thc^ forma- 
tion, trade dealing, estate A effects of the said co.” 
Tlu.s order’ was not made by the judge in person. 
One of the directors named in the order for 
examination moved to discharge the order of 
Feb 10 : — Held : it would require a very strong 
case? to justify an examination by a contributory 
as well as by the liquidator under the above sect., 
which was intended for the benefit of the co. only ; 
there was no jurisdiction under the sect, to allow 
an examination touching “ the formation ” of the 
co. ; although orders under the sect, are made 
ex parte, the director had a fundamental right to 
have the matter brought before the judge in 
person ; A the motion to discharge the order was 
prox)er, A should be allowed. 

It appeared that C.’s solr. had had access to some 
depositions already taken under the above sect. 
A filed: — Held: General Order of Nov, 1862, 


6068 i. Is private proceeding. ] — 

An examination under Act 31 of 1909, 
H, 151, is a private one, & application 
for such examination should be made 
ill chambers 6c not in open ct. Tlio 
public are not entitled to access to tfie 
application or documents relating 
thereto nor t-o the examlnat/ion itself, 
nor to any informatj«n given or docu- 


ments filed there. — ^Macduff A Co. v. 
Lawn, 11922] W. L. D. 06.— S. AF. 

h. Heave to examine — Kfjeci of 
not taking advantage of .] — Where the 
petitioner for the winding-up of a co. 
does not avail himself of tiio oppor- 
tunity to examine the officers of the 
CO. when leave is given by the judge 
who Jiears the petition, an ln<iuiry 


will not i>e granted on appeal . — He 
Okell., etc. Co. (1902), 9 B. C. Jt. 

153. — CAN. 

PART III. SECT. 36, SUB-SECT. 10.— 

B. (b). 

k. Jurisdiction to order — Who vnll 
he ^ajypainted — General rule .] — Under 
Act 31 of 1909, s. 151, ct. may. 
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r. 68, does not require depositions taken to be 
filed at once, & the depositions already taken in 
the case should not have been Hied. — Re London 
& Lancashire Paper Mills Co., Ltd. (1888), 
57 L. J. Ch. 766 ; 4 T. L. R. 389 ; sub nom. Re 
London & Lancashire Paper Mills Co., Ltd., 
Scoi't’s Case, 59 L. T. 362. 

Annotations Refd. Re Standard Gold-Mluinff Co., Ejc V, 

Mee 64 L. J. Ch. 790 ; Re Merchants’ lire Offlco 

(1899), 68 L. J. Ch. 211. 

6072. Without any application.] — The 

ct. may, of its own motion, order an examination 
under 1862 Act, s. 115. — Re Land Securities Co., 
Ltd. (1894), 42 W. B. 624 ; 38 Sol. Jo. 459 ; 1 
Mans. 369 ; 8 B.. 713. 

0073 . Examination in open court.] — It 

is only in exceptional circumstances, if at all, 
that an order should be made in the winding up 
of a CO. for a public examination of its officers to 
be held in open ct. under 1908 A(;t, s. 174. 

A CO. was in voluntary liquidation, & a report 
was made by the liquidator alleging grave irregu- 
larities in the conduct of the co.’s business, sug- 
gesting the examination of certain of the directors 
as necessary to an investigation, but making no 
charge of fraud against them. An order was 
made on the application of the liquidator directing 
a public examination of these directors in open 
ct. : — Held : the part of the order wliich directed 
the examination to be held in open ct. must be 
discharged . 

Semblc : under proper circumstances there is 
power to order an examinat ion in open ct. under 
the above sect, having regard to 1909 (Winding 
up) Buies, r. 5 . — Re Property Insurance Co., 
Ltd., {1914] 1 Ch. 775 ; 83 L. J. Ch. 525 ; 110 
L. T. 973 ; 58 Sol. Jo. 472. 

6074. Grounds for ordering —General rule.] — Re 
Imperial (Continental Water Corpn., No. 6129, 
post. 

6075. To obtain further evidence — For 

summons to substitute one contributory for 
another.] — On a summons in chambers to sub- 
stitute the name of one contributoj’y for anotliei’, 
the chief clerk refused to grant a summons under 
1862 Act, s. 115, to obtain further evidence: — 
Held, : he was wrong in such refusal, <te a summons 
was ordered to issue directed to such persons as 
api^ct. should name as necessai'y witnesses. — 
Re Overend, Gurney & ("o.. Ex p. Musurave 
(1867), 16 L. T. 378. 

6076. At instance of liquidator — To ascer- 

tain whether proceedings should be continued.] — 

The pendency of an action against an officer of a 
co. which is in course of being wound up is not 
sufficient to justify him in refusing to be examined 
under 1862 Act, s. 115, & it makes no difference 
whether such action was commenced before or 
after the winding up. 

The official liquidator of a co. may properly 
apply the above sect, for the purpose of 
ascertaining whether proceedings should be con- 
tinuecl or not against an officer of the co., or 
against any other person. — Re Metropolitan 
(Brush) Electric Light & Power Co., Ltd., 
Ex p. Leaver (1884), 51 L. T. 817. 

Annotation : — Reid. Re North AuHtralian Territory Co. 

(1890). 59 L. J. Ch. 654. 


(c) Who may Apply for Examination, 

6077. Liquidator — Prior right to apply— Notice 
of application not necessary.] — A liquidator & 
directors of a co. who had been summoned under 
1862 Act, s. 315, to attend for examination, 
appealed to discharge the order summoning them : 
— Held : (1) the discretion of the judge in the ct. 
below under that sect., when the matter was 
within the terms of the sect., could not be inter- 
fered with ; (2) a witness summoned under that 
sect, had no locus standi for appealing against the 
order summoning him to attend. 

Where a contributory applies under that sect, 
he must give notice to the liquidator, who is 
dominus litis, & has a prior right to make such 
application liimsclf. The liquidator on such 
application need not give notice thereof to any one. 
It is not necessary, on an application under this 
sect., to make out a primd facie case ; the proba- 
bility of a case is sufficient. — Re Gold Co. (1879), 
12 Ch. D. 77 ; 48 L. J. Ch. 650 ; 40 L. T. 805 ; 
27 W. B. 757. 

Annotations: — As to (1) Distd. Re London & LancaBhiro 
Paper Mills Co. (1888), 57 L. J. Ch. 766. As to (2) Consd* 
Re North Australian Territory Co. (1890), 45 Ch. D. 87. 
Reid. Re Si Iks tone & Dodworth Coal & Iron Co., Whit- 
worth’s Case (1881), 19 Ch. D. 118 ; Re Great Kruger 
Gold Mining Co., Ex p. Barnard, [18921 3 Ch. 307 ; Re 
Debtor (No. 3 of lOOO), Rx p. Goldstein, [1917] 1 K. U. 
558. Qenerallu, Mentd. Re Grey’s Brewery C:o. (1883), 
25 Ch. D. 400 ; Re Standard Gold Mining: Co. (1895), 
2 Mans. 463. 

6078. Contributory —Must give notice of appli- 
cation to liquidator.] — Re Gold Co., No. 6077, ante. 

In voluntary liquidation.] — Sec Nos. 6912, 6916, 
7112, post, 

(d) Who may be Examined, 

6079. Person engaged in arranging amalgama- 
tion of company with another.] — (1) Where a co. 
is being wound up under 1862 Act, & a special 
examiner has been appointed, the I'H'oper mode of 
summoning before the examiner “ any person 
whom the ct. may deem capable of giving informa- 
tion concerning the tradti, dealings, estate, or 
effects of the co.,” under sect. 115 of the Act, is 
not by sub puma, but by summons in chambers. 

(2) A person who has been engaged in arranging 
a scheme for amalgamating another concern with a 
co. is ” a peraon whom the ct. may deem capable 
of giving information concerning tlie trade, 
dealings, estate, or effects of the co.,” within the 
meaning of the above sect. — Re English Joint 
Stock Bank (186ti), L. B. 3 Eq. 203 ; 15 L. T. 
206 ; 15 W. B. 102. 

Annotations : — As to (1) Apld. Credit Co. v. Webster (1885), 
53 L. T. 419 ; Re Westnioroland Green & Blue Slate Co. 
(1891), 66 L, T. 52. As to (2) Distd. Re Accidtsntal & 
Marino Inseo. (’orpn. (1867), L. K. 5 Kq. 22. Generally, 
Mentd. B. r. Surrey County Court Judge (1884), 13 
Q. B. D. 963. 

6080. Creditor of company — Unable to give an 
information.] — A mere creditor of a co. in liquida- 
tion, who is not shown to be capable of giving the 
information referred to in 1862 Act, s. 115, is not 
a person to be examined under that sect. — Re 
Accidental & Marine Insurance Corpn. (1867), 
L. B. 5 Eq. 22 ; sub noni. Re Accidental &; 
Marine Insurance C-o., Ltd., Mercati’s Case, 
37 L. J. Ch. 56 ; 17 L. T. 308. 

Annotations: — Distd. Re Tyne Chemical Co. (1874), 43 
L. J. Ch. 354. Consd. Massey v. Allen (1878), 9 Ch. D. 


after having made a winding-up order 
for a CO., summon 8c examine certain 
persons concerning the dealings of tlio 
CO. : — Held : the ct. has inherent juris- 
diction to appoint a commiBsionor 
to act under the above sect. & as a 
general rule it would appoint an official 
oognisant of the procedure in bkpoy. — 
Ex p. ARuus Co., Ltd. (Liquidators 
OF) (1920), T. P. D. 200. — S. AF. 


PART III. SECT. 36, SUB-SECT. 10.— 

B. (d). 

L Person who has committed fraud.] 
— The ot. has no jurisdiction to direct 
a person to be publicly examined 
under section 133, Companies Act, 
1896, unless the facts before the ct. 
suggest that something in the nature 
of fraud has been committed by such 
person. — Re Hubber Inventions Co. 


Proprietary, Ltd., [1908] V. L. K. 
414.— A US. 

m. Judgmeiit debtor — In what cir- 
cumstances.}— An order to examine a 
judgment debtor should not be 
granted, unless the creditor shows that 
execution has been issued, placed in 
the sheriff’s hands & returned nulla 
horn, or that, if called upon to return 
the fi. fa., the sheriff would return 
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Sect* 36. — Winding up by court : Sub-secL 10, B, 

104. Befd. JRe South Essex Estuary & Reclamation Co. 

(1869), 20 Ii. T. 68 ; jRe Bank of China & Japan, Swan's 

Case (1870), 22 L. T. 854. 

6081. Against whom counterclaim set up 

by company.] — Re Tyne Chemical Co., Ltd., 
No. 6097, post 

6082. Person against whom proceedings likely 
to be taken — As result of examination.] — A 

person between whom & the co. no proceedings are 
pending is bound to go before the examiner 
appointed to take the examination & cross- 
examination of witnesses in the winding up, 
although he may conceive that such examination 
is required for the purpose of afterwards taking 
proceedings against him. 

A person summoned under 1862 Act, s. 115, is not 
entitled to be heard on the appointment of the 
special examiner before whom he is to be examined. 
— Re CoNTKA(rr Corpn. (1871), L. K. 13 Eq. 27 ; 
sub nom. Re Contract Corpn., Uakim’is Case, 41 
L. d. CTi. 225 ; 25 L. T. 552. 

6083. Contributory’s banker — Manag^ing clerk.] 
— The managing clerk of a bank in which a 
contributory has an account is a witness, com- 
pellable to answer as to that account, under 1862 
Act, s. 115. — Re Financial Insurance Co., Ltd. 
(1867), 36 L. J. Ch. 687. 

A 7 inotalinns :~Fo]ld. Re Mercantile Oedii Assocn. (1868), 

37 L. J. Ch. 295. Apld. Re Bank of Hludiistan, China & 

Japan, Swan’s Case (1870), L. R. 10 Eq. 675. 

6084. Manager of bank.] — Under 1862 

Act, 8. 115, the manager of a bank where a con- 
tiibutory has had an account is liable to attend & 
be examined, & to produce any books & documents 

'.relative to such account. — Re Contract Corpn., 
Pruitt’s Case (1872), L. II. 14 Eq, 6 ; siib nom. 
Contract Corpn., Forbes’s Case, 41 L J. Ch. 
\67 ; 26 L. T. 680 ; 20 W. li. 585. 

\ 6085. Stockbroker — Who had lodged transfer of 
slWes to infant.] — Re Mercantile Credit 
A fesocN., Clement’s Case, No. 6070, ante, 

6086. Who had attested transfer of shares 

to infant.] — A stockbroker, who was the attesting 


witness to transfers of shares to an infant, & 
suspected of having an interest in tlie shares, was 
held liable to be summoned as a witness under 
1862 Act, s. 115. — Re Oontbac’t Corpn., Ex p. 
Carter (1870), 40 L. J. Ch. 15 ; 23 L. T. 446 ; 
sub nom. Re Contract Corpn., Baker’s Case, 
Ex p. Carter, 10 W. R. 55. 

6087. Shareholders of another company — Which 
was judgment debtor of company being wound up.] 

— The O. Co., which was being wound up by the 
ct. was -a judgment creditor of the T. Ry. Co., 
& the official liquidator sued out an elegit under 
the judgment. Afterwards the G, & M, Ry. Cos. 
entered into an arrangement with the T. Co. to 
run over the T. line ; but this arrangement brought 
no profit to the T. (’o. or their creditors. The 
official liquidator of the C. Co. then promoted a 
bill in Parliament to oblige the G. & M. Ry. Cos. 
to take a transfer of the T. Ry. & pay off its 
liabilities. To assist in this object ho ai)plied for 
a summons to examine the shareliolders of the 
T. Co., for the purpose of proving that they were 
nominees of the G. & M. Cos. *. — Held : the sum- 
mons might issue, without prejudice to any objec- 
tions which the witnesses might take. — Re C’on- 
tract Corpn. (1871), 6 Ch. App. 145 ; 40 L. J. (.^h. 
351 ; 19 W. R. 337, L. J J. 

Compare No. 6136, post, 

6088. Relatives of contributory.] — The relatives 
of a contributory are persons within the meaning 
of 1862 Act, s. 115, who may be capable of giving 
information concerning the estate or effects of 
the co., &. as such may be summoned before the 
examiner. — Re Bank of Hindustan, China & 
Japan, Hwan’s Case (1870), L. R. 10 Eq. 675 ; 
18 W. R. 1017 ; sub nom. Re Bank of China & 
Japan, Swan’s Cask, 22 L. T. 854. 

Annotafum .—FolW. Rc Bank of Hinclnstan, China & Japan, 

lVickcr’8 Case (1871), L. K. 3 3 Eq. 178. 

6089. Mother-in-law,] — A niother-in-law 

of a contributory having declined to give liqui- 
dators any information as to his address, a sum- 
mons was, under 1802 Act, s. 115, ordered U) be 
issued for her examination. — Re Bank of Hin- 


Bame nulla hona. — Rc Bishop En- 
ORAVINO & Printing Co. (1893), 8 
Man. L. 11. 62.— CAN. 


n. Agent of company under power 
of altomey.] — Deft. co. was formed in 
England for exploration pumoses, & 
acquiring mining proiKjrties in North 
America. M., an officer of deft, co., 
lield an unlimited power of attorney 
from the co. to act for it within any 
part of such territory in any way in 
which it could act hy any means & 
he was the only person representing 
deft. CO. or entitled to act for it as 
regards any business which had 
hitherto been imdertakcn by it : — 
Held : he was liable to examination. — 
Stkele V. Pioneer Trading Cori'N. 
(1888). 6 B. C. H. 158.— CAN. 


o. Present officer of company — Duty 
to supply all possible infortnaiion.] 
— PltiT made application for the 
attendance of the second vice-president/ 
of deft. CO. before a spcxjial examiner to 
answer certain questions which he 
had failed to answer upon Ids examina- 
tion for discovery as an officer of deft. 
CO. An order for such attendai^ce 
was refused by *he Referee. On 
appeal : — Held : the t^plication oijight 
to be granted ; an officer of a cqrpn. 
examined for discover^' is bouiid to 
obtain information from other depart- 
ments & to use his bcjst efforta to obtain 
the information required if the infor- 
mation is contained in documents, 
books, or papers, he must inspect 
or if in8pectio»'„,^ them is wrong- 
-♦riBed he proceedings 

Canadian 

to enforce 


I’ACIFIC 

525 ; 5 


'^^♦06), 4 W. L. R. 
of CAN. 


hf 

officer. ] 
the sal 


Whu 


' sales-agent an 
an agent for 
macluncry on 


^ii^anvassed deft 


his bu 

to buy/ iv pltf. co., which 

deft, i #/on arose out of 

that ^*bld as rule 224, 

as 1»02, permits the 

oxam^ of the officer of a cori)n. 

to Uj Hsed 08 evidence in the same 
way as the examination of a party, 
it could not be said that S. was such 
an ** officer ” as wns intended by the 
rule. 

(2) It is the duty of the officer who 
js examined to prepare liimself to make 
discovery by obtaining information 
from the other servants or agents of 
the CO. w’ho have personally conducted 
the transaction in question. — Nicholh 
& Shepard Co. v. Skedanuk (1812), 
22 W. L. R. 114.— CAN. 


q. With most personal knoy> 

ledge of relevant facts .] — When desig- 
nating an officer of a eo. for examina- 
tion on discovery in order that such 
examination may be used as evidence 
against the co., that officer should be 
designated who lias most personal 
knowledge of the facts & circumstances 
relevant to the issue in the action ; 
therefore it was hold more just & 
convenient to designate the co. ’s 
president rather than the local manager 
who had occupied said position for 
only two moutns & had no personal 
knowledge of the matters in issue. — 


Regina City v. Robinson ’b Clothes, 
Ltd., 11922] 2 W. W. R. 807 ; 06 

D. L. R. 820.— CAN. 

r. Fortner officer of company.^ — 
There is no power now under Rule 
438 (a), as submitted by Rule 1250 
for the Rule 439 (1), to make an order 
for the examination for discovery of a 
former officer or servant of a corpn. 
party, nor is there power to make such 
an order under Rule 485.— Cantin 
V. News Publishing C^o. of Toronto 
(1904), 8 O. L. H. 531 ; 24 C. L. T. 
398 ; 4 O. W. R. 162, 217.— CAN. 

s. To ascertain contrUnitorieM* 

rights,] — Windiug-up Act, R. S. C. 
1906, c. 144, 8. 117, confers a special 
power, of inquisitorial character, lii- 
toiidod to be used by the liquidator 
acting under a winding-up order, for 
his own guidance in the conduct of 
the ll<Hilaatlon. But, in certain clr- 
oumstances, there ma jbe some right 
of discovery open to a person charged 
In the winding up as a contributory. 
In this case It was directed, upon an 
appeal, that an official referee, before 
whom the reference under an order for 
the winding up of a bank was pending, 
should oonsidcr the application of live 

S ersons whoso names were placed by 
le liquidator upon the list of con- 
tributories, for leave to examine lor 
discovery the former general manager 
of the bank, in view that appets. 
might have a claim to invoke the aid 
of above sect. — Re Sovereign Bank 
OF Canada, Newman’s Case (1915), 
34 O. L. R. 577 ; 9 O. W. N. 168.— 
CAN. 
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dustan, China Sc Japan, Frickeh’s Case (1871), 
L. R. 13 Eq. 178 ; 41 L. J. Ch. 278. 

Annotaticm >>-RefiL Re Gold Co. (1879), 12 Ch. D. 77. 

6090. Debtor to contributory.] — Under 1862 Act, 
s, 115, any person indebted to a contributory 
is liable to attend & be examined as to the means 
of the contributory. Witnesses summoned under 
the above sect., & refusing to attend, will in future 
be liable to pay the costs of compelling their 
attendance. — lie Land Credit Co. of Ireland, 
Trower & Lawson’s Case (1872), L. R. 14 Eq. 
8 ; 41 L. J. Ch. 468. 

6091. Party against whom contributory had 
right to indemnity — Assignment by contributory of 
right to company.] — A. assigned his right to 
indemnity against B. & 0. in respect of certain 
shares standing in his name in a co. in course of 
liquidation to that co. The liquidator commenced 
an action against B. & C. in A.’s name. The ct., 
on the application of the liquidator, summoned 
B. under 1862 Act, ss. 115, 117, to give evidence 
concerning matters the subject of the action. — 
Massey v. Allen (1878), 9 Ch. 1). 164; 47 
L. J. Ch. 702 ; 26 W. R. 908. 

AnruMi^ — Refd. Re North AuHtralian Territory Co. 

(1890), 59 L. J. Ch. 654. 

(c) Appoinhnent of Speeuil Examiner. 

6092. Only by consent of all parties.] — A special 
examiner ought only to be appointed after all 
persons interested in the appointment have been 
heard thereon. Where, therefore, a special 
examiner was appointed to take the examination & 
cross-examination of witnesses in the winding up 
of a CO. '.-—Held : a person who had given evidence 
m opposition to a summons to place liim on the 
list of contributories & who had not consented to 
tlie appointment of the siiccial examiner, could 
not be required to attend & be examined b(doro 
him.— Rc Smith, Knight & Co. (1869), L. R. 8 
Eq.23; 20 L. T. 510 ; s\di vom. Re Smith, Knight 
Sc Co., 1.TD,, Hakim’s Case, 38 1.. J. Ch. 710 ; 17 
W. R. 758. 

:—Consd. Lisbon Steam Tram. Co. (1876), 34 

Xj» j. • ^Ui/a 

6093. Who may be heard on appointment — Not 
person to be examined.] — Re Contract Corpn., 
No. 0087, anie. 

(/ ) Refusal of WRitcsscs to he Examined, 

i. Refiisal to Attend, 

6094. Whether Justifled— Refusal to attend before 
chief clerk — Counsel unable to attend before chief 

clerk, at the instigation of the 
ouicial liqiiidator of the above co., issued a 
summons directing two witnesses to attend before 
one of the examiners of the ct. to be examined by 
him. They refused to do so, alleging that there 
had been no special authority given by the judge 
to the chief clerk to issue the summons in question ; 
that it was properly returnable only before the 
chief clerk himself ; that the witnesses wished to 
have the assistance of their counsel at their 
examination, but that, as no counsel would 
attend before the chief clerks, they could not have 
proper legal advice in the matter, & were not 
therefore bound to obey the summons. A motion 
was then made on behalf of the official liquidator 
of the CO. for an order to commit them for con- 
tempt, or for one directing them to attend & be 
examined in due course : — Held : they must 
attend before the examiner for the examination, 

& pay the costs of the motion. — Re Nowgong Tea 
Co. (1867), 16 L. T. 47. 

Compare No. 6101, post, 

6095. Pendency of action — Against witness.] — 


Re Metropolitan (Brush) Electric Light 
& Power Co., Ltd., Ex p. Leaver, No. 6076, ante, 

6096. Order to attend & produce documents 

— Documents not in witness’s possession,] — Where 
an order is inade in chambers under 1908 Act, 
s. 174, requiring a person capable of giving in- 
formation as to the affairs of a co. to attend at 
chambers for examination by the liquidator & 
to produce certain doemnents, such person is 
bound to attend as required by the order, even 
although the documents which ho is required by 
the order to produce are not in his possession or 
custody . — Re Leitner Electrical Co., Ltd. 
(1916), 32 T. L. R. 474 ; [1917] H. B. R. 277. 

6097. By witness in Scotland — Order for exami- 
nation before sheriff of witness’s county — At wit- 
ness’s expense.] — When a witness in Scotland, 
summoned under 1862 Act, s. 127, objects to bo 
examined, the proper course is to move the Ct. 
of (>h. in England that he be ordered to attend 
for examination before the sheriff of his county, 
at his own expense. 

A creditor of a co. may be summoned to ascertain 
whether the co. has an alleged counterclaim 
against him. — Re Tyne Chemical Co., Ltd. (1874), 
43 L. J. Ch. 354. 

6098. Waiver of ground for refusal — Attendance 
several times without objection.] — A witness 
having been ordered to attend Sc give evidence 
before a special examiner appointed with his 
consent, under 1862 Act, s. 115, having attended 
several times in pursuance of such order, cannot 
refuse to continue giving his evidence on the gi‘ound 
that his deposition may be used against him in a 
pending action commenced before the appoint- 
ment of the special examiner . — Re Lisbon Sitsam 
Tramways Co, (1876), 2 Ch. D. 575 ; 34 L. T. 209 ; 
sub nom. Lisbon Steam Tramways Co., Re 
Grant’s Examination, 24 W. R. 516. 

6099. Liability for costs of compelling attend- 
ance.] — Re Nowgong Tea Co., No. 6094, ante. 

6100. Debtor to contributory.] — Re Land 
Credit Co. op Ireland, Trower & Lawson’s 
Case, No. 6090, anie, 

ii. Refusal to be Sworn, 

6101. Whether justified — Examination before 
chief clerk — Counsel unable to attend before chief 
clerk.) — An alleged contributory under a winding- 
up order was summoned before the cliief clerk as 
a witness, Sc to produce papei’s. He refused to bo 
sworn, on the ground that it was important that 
he should have the assistance of counsel. Upon 
a motion to commit : — Held : the witness had no 
right to refuse to be sworn, but the proper course 
was, after he was sworn, to apply to the chief 
clerk to have his examination taken before the 
judge or an examiner, &, if necessary, to have the 
question determined by adjournment into ct. — 
Re Electric Telegraph Co. of Ireland, Ex p. 
Bunn (1857), 24 Beav. 137 ; 26 L. J. Oh. 611 ; 29 
L. T. O. S. 104 ; 3 Jur. N. 8. 1013 ; 53 E. 11, 309. 

Compare No. 6094, ante, 

iii. Refusal to Answer Specific Questions, 

6102. Whether justified — General rule .] — Re 

Western op Canada Oil, Lands Sc Works Co., 
Ex p. Carver (1877), 47 L. J. Ch. 702, n. ; 26 
W. R. 909, n. 

Annotation : — Folld. Maasey v, Allen (1878), 0 Ch. D. 164, 

6103. That witness would incriminate him- 

self — On ground of dealings in shares of illegal com- 
pany — No proof that company in fact illegal.] — A 
stockbroker who was subpoenaed as a witness to 
give evidence before the examiner, declined to 
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answer questions put to him whether he had had 
dealings in the scrip or shares of the above co., 
alleging fis his reason that he “ was advised i.hat 
the CO. was illegal, & that he might render himself 
liable to criminal pioceedings or to penalties ” : — 
Held : in the absence of proof that the co. was 
illegal, & the reason the witness gave for liis declin- 
ing to answer was wholly insufticient. — Re 
Mexican &; South American Co., Aston’s Case 
( 1859), 4 De G. & J. 320 ; 28 L. .T. Ch. 031 ; 33 
L. T. O. S. 229 ; 5 Jur. N. S. 779 ; 7 W. K. 539 ; 
45 E. li. 124, L. .1.1. 

6104. Pendency of action — Against witness.] 

— B. was pltf. in an action against the co. which 
was being wound up. While the action was pend- 
ing, certain contributories subpennaed liim as a 
witness before a special examiner in the matter 
of the winding up, A proposed to examine him as 
to matters connected with tlie action : — Held : 
the pendency of the action oiTered no reason why 
his examination should not be proceeded with, 
A a motion on his behalf to stay the examination 
was refused . — lie (V)NTKact Coupn., Rx p. Bate- 
man (1800), 15 L. T. 195 ; 15 W. K. 215, C. A. 

6105. For misrepresentation in 

prospectus.] — In winding-up proceedings against 
a co. of which he had been a director, resp. refused 
to answer a question at his examination before 
the registrar relating to a statement in the i^ro- 
spectus. Besp. objec</ed to answer on the ground 
that thei'e were certain actions pending against 
him alleging misrei^resentation in the prospectus, 
& that he ought not to be called upon to answer 
any questions i-elating to the issues in those actions. 
On report, by the r(‘gistrar under Winding up 
Itules, r. 72, of such refusal to answer : — Held : 
resp. was boimd to answer, as in the circumstances 
there was no reasonable lisk of any information 
obtained being improperly used, the mere 
fact that proceedings were ptmding against 
resp. by shareholders wfis no reason why he 
should refuse to answer. — K eiaance Taxi-Cab 
Co., Ltd. (1912), 28 T. L. R. .529. 

6106. Against company of which 

witness director — Libel action.] — Re London & 
hJoRTHEiiN Bank, Ltd. (1902), 18 T. Ij. R. 037, 
C. A. 

6107. That questions referred to mere hear- 

say.]- — A witness summoned under 1802 Act, s. 115, 
must answer questions which refer to mere hearsay, 
since the object of the sect, is to enable the olTicial 
liquidator to get full infoimation as to all the co.’s 
affairs, & heansay may be valuable in putting him 
on the light inquuies . — Re OTa’OMAN Co., Ltd. 
(1807), 15 W. R. 1009. 

6108. That questions related to witness’s 

solvency — & only relevant to bankruptcy pro- 
ceedings.] — A contributory, on being exanuned 
under 1802 Act, s. 115, objected to answer some 
questions aimed at impeaching a composition deed 
executed by liim, on the giound that the Ct. of 
Bkpey. was the proper forum in which proceedings 
of that nature should be taken : — Held : ho must 
answer the questions, one of the objects of the 
above sect, being to enable a liquidator to ascertain 
whether he ought or ought not to take proceedings 
elsewhere. — Re London Gas Light Co., Ltd., 
Ex p. Webber (1872), 20 L. T. 227 ; 20 W. R. 
394, O. A. 

6109. Improper use of procedure by liqui- 

dator — In attempting by such means to obtain dis- 
covery in pending action — After discovery refused 
as being premature.] — The liquidator in the 
voluntary winding Aip of a co., with leave of the ct.. 


brought an action against another co., &- obtained 
an order for affidavit of documents in the action ; 
but the ct. refused to order the production of 
documents, or the examination of the co.’s 
secretary or inteiTogatories, on the ground that 
in the jiresent stage of the action, no defence 
having been put in, the discovery was premature. 
The liquidator then obtained an order under 
1802 Act, s. 115, for the examination of the secretary 
before an examiner. The secretary did not appeal 
from this order, but when examined refused to 
answer a question relating to the matters in issue 
in the action : — Held : as the liquidator had 
shown no reason for seeking the discovery except 
to assist him in the action, so to evade the 
order of tlie judge postponing discovery in the 
action, the witness was justified in refusing to 
answer the question. Qu. : whether the witness 
might not have ai)pealed against the original 
order for his cixamination . — Re North Austraiaan 
Territory Co. (1890), 45 Ch. I). 87 ; 59 L. J. Ch. 
054 ; 03 L. T. 77 ; 38 W. R. 501 ; 0 T. L. R. 348 ; 
2 Meg. 239, C. A. 

Annotatwnfi : — Distd. Rf Loudon & Norlheru Bank, Kx 

Archer (mOl), 85 L. T. 0S)8. Consd. Re A Debtor (No. 5 

of 1909), Kx p. Goldstein, L1917J 1 K. B. 558. 

6110. Examination of officer — Questions as 

to documents — Documents in hands of litigant 
against company.] — The pendency of an action 
commenced by the liquidator of a co., which 
is in course of being wound up, against third 
persons, may be a good ground for postponing 
the exarninat ion of a witness under 1 802 Act, s. 1 1 5. 
But where the witness to bo examined was a 
former manager of a co. whicli was in voluntary 
liquidation, the liquidator was simply seeking 
to obtain infomiation as to tlui documents of the 
co. whicli were in the manager’s possession <fc 
also information as to how he liad dealt with thosi^ 
documents : — Held : it was a pioper case for the 
liquidator to put in force tlie powers conferred 
by the sect., notwithstanding that the manager 
had improperly handed over some of the docu- 
ments to a jicrson with whom the co. was in 
litigation. 

An officer of a co. which has gon('. into liquidation 
is not justified in refusing, in the course of an 
examination under the above sect., to answer 
questions as to documents belonging to the co. 
which have come into his possession as an officer 
of the co,, on the ground that such documents hav(^ 
passed into the iiossession of persons who are in 
litigation with the co., <fc have successfully claimed 
privilege in the litigation in respect of such 
documents.— L ondon & Northern Bank, 
Ex p. Archer (1901), 85 L. T. 098 ; 50 W. R. 
202 ; 40 Sol. .lo. 170 ; eub nom. Re London & 
Northern Bank, Ltd., 18 T. R. 200, C. A. 

Amwtuiion : — Reid. Rc London & Northern Bank, L’x p. 

Haddock (1902), 80 L. T. 4:^0. 

6111. — ^ — Examination of solicitor — Solicitor’s 
privilege — Refusal to state from whom docu- 
ments obtained.] — Upon the examination of 
th(i secretary of a co. in liquidation under 1802 
Act, s. 115, the witness was represented by a solr. 
who was also acting as solr. for a pei’son against 
whom the co. had brought an action of libel, 
LTpon the examination of the solr. to the above- 
mentioned witness, he refused to state, on the 
ground of privilege, from whom he received 
certain documents in his possession which belonged 
to the liquidator of the co. : — Held : he was 
privileged from answering. — Re London & 
Northern Bank, Ltd., Haddock’s Case, 
Hoyle’s Case, [1902] 2 Ch. 73 ; 80 L. T. 430 ; 50 
W. R. 380; 18T. L. R. 403 ; 40 Sol. Jo. 358. 
Annotation : — Mentd. Re Property lusce., [1914J 1 Ch. 776. 
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(gf) The ExamincUion. 
i. In General. 

6112. Discretion of court — Occasion & extent of 
examination — Conduct of examination.] — A witness 
has no locus siandi to appeal against an order to 
attend & be examined, nor is there any ground, 
except want of jurisdiction to make the order to 
attend, on which he can contest the order. 

In summoning persons to attend for examination 
under 1862 Act, s. 115, the judge to whose ct. 
the winding up is attached has a direction as to 
the occasions & extent of the examination & also 
as to the persons by whom the examination is 
to be conducted. The Ot-. of Ajipeal will not 
interfere with tliis discretion . — Ee Silkstone & 
Dodwouth Coal & Iron Co., Whitworth’s 
Case (1881), 19 Ch. D. 118 ; 51 L. J. Ch. 71 ; 45 
L. T. 449 ; 30 W. R. 33, O. A. 

Annotation : — Consd. Re London & Lancashire Paper Mills 

Co. (1888), 57 L. J. Ch. 766. 

6113. Mode of summoning witness — Whether 
by summons or subposna.] — Ee English Joint 
Stock Bank, No. 0079, ante. 

6114. .] — A witness summoned under 

1862 Act, s. 115, at the instance of a contributory, 
who has obtained leave to examine liim, should 
be summoned by summons in the form given in 
Rules of Nov. 1862, sched. 3, form 54, & not by 
suhpoe7ia. Motion to compel attendance in pur- 
suance of suhpoe^ia refused . — Ee Westmoreland 
Green & Blue Slate Co., Ltd. (1891), 66 L. T. 
52 ; 36 Sol. Jo. 139. 

Refusal of witness to answer questions.] — See 
Sub-sect. 10, B. (/ ), iii, ante. 

Adjournment of examination.] — See No. 6131, 

post. 

6115. Costs of witness — Liability of person pro- 
curing examination.] — Ee Appleton, French & 
ScRAFTON, Ltd., No. 6069, a7\ie. 


ii. Who may Attend. 

6116. General rule.] — The examination of a 
witness bclore the examiner is a private examina- 
tion at which no person has a right to be present, 
except the parties & then* counsel, solrs. or agents. 

The members of a mercantile firm were 
summoned to attend before the examiner A be 
examined on behalf of the official liquidator of 
a limited co., pursuant to 1862 Act, s. 115 : — 
Held : the confidential clerk on commission of the 
firm, who appeared to be one of the parties 
principally concerned in the transaction under 
enquiry, A might have to be called as a witness, 
was not entitled to l)e present during the examina- 
tion in the capacity of agent of the firm. — Ee 
Western of Canada Oil, Lands & Works Co. 
(1877), 6 Ch. X). 109 ; 46 1.. J. Ch. 683 ; 25 W. R. 
787. 

Annotatums : — Refd. Re Greys Rrovvery Co. (1883), 53 

L. J. Ch. 262 ; Re Hosoltinc. [1891] W. N. 25. 

6117. Witness’s counsel & solicitor.] — A 

witness who is summoned to attend for examina- 
tion before an examiner, under 1862 Act, s. 115, 
is entitled to be attended by counsel solr. — 
Ee Breech-Loading Armoury Co., Ee Mer- 
chants’ Co. (1867), L. R. 4 flq. 453 ; sub 
7iom . Ee Breech-Loading Armoury Co., Ltd., 
Calisher’s Case, 17 L. T. 5 ; 15 W. R. 1007. 

6118. Right to take notes — & re-examine 

deponent.] — Where a person is examined at the 
instance of the official liquidator under 1862 Act, 
8. 115, his counsel & solr. are entitled to be present 
at the examination, to examine the deponent 
when the examination on behalf of the official 
liquidaW is concluded, & to take notes of the 
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S roceedings . — Ee Breech-Loading Armoury Co., 
le Merchants* Co. (1867), L. R. 4 Eq. 453 ; 15 
W. R. 1057. 

Annotation : — Befd. Re Greys Brewery Co. (1883), 25 Ch. D. 
400. 

6119. For purpose of re- 

examination.]— A person summoned for the pur- 
pose of being examined under 1862 Act, s. 115, 
18 entitled to have counsel & solr. on his behalf 
present during his examination, & to be re- 
examined for the purpose of explaining his 
examination-in-chief, but the re-examination must 
be limited to that purpose ; & his counsel & solr. 
are entitled to take & carry away notes of the 
examination, but only to use such notes for the 
purpose of the re-examination . — Ee Cambrian 
Mining Co. (1881), 20 Ch. D. 376 ; 61 L. J. Oh. 
221 ; 30 W. R. 283. 

6120. Undertaking may be required from 

solicitor — Not to use information acquired — Or 
from solicitor’s clerk to disclose information only 
to his principal.] — The examination of a witness 
under 1862 Act, s. 115, is a strictly private pro- 
ceeding, and the registrar has jurisdiction to 
require of the solr, attending on behalf of the 
witness, as a condition of his being present at the 
examination, to give an undertaking to use any 
information acquired at the examination for the 
purpose only of the re-examination of the witness, 
not to disclose or allow to be disclosed to any 
one without the leave of the ct. any information 
so acquired, & at the end of the examination 
forthwith to destroy all notes taken by him at 
the examination ; & if a clerk of a solr. attends 
in the place of his principal, he may be required 
only to disclose the information to his principal 
after the principal has given a similar undertaking 
to the registrar. 

The ct. can upon an application under Companies 
(Winding-up) Rules, Nov. 1895, r. 1, allow in- 
formation obtained at an examination under the 
above sect, to be disclosed to third parties if & 
so far as in its discretion it thinks it right that 
the information should be disclosed —Re London 
& Northern Bank, Ltd., Haddock’s Case, 
Hoyle’s Case, [1902] 2 Ch. 73 ; 71 L. J. Ch. 511 ; 
86 L. T. 430 ; 50 W. R. 536 ; 18 T, L. R. 536 ; 
46 Sol. Jo. 463 ; 9 Mans. 325, C. A. 

Annotation : — Refd. Re Property Inacc., [1914] 1 Ch. 775, 

Whether inability of counsel to attend 

ground for refusal to be examined.] — See Nos. 6094, 
6101, ante. 

6121. Liquidator of another company — With 
which amalgamation alleged to have been made — 
Power of liquidator to cross-examine.] — Under 
1682 Act, ss. 115, 117, an order was made 
that witnesses should be examined before a 
special examiner as to the affairs of the B. 
co., in course of liquidation. Previously to the 
winding up the co. had become amalgamated 
with the C. co,, also in course of liquidation, but 
the validity of the amalgamation was in dispute 
between the parties. By an order in chambers 
leave was given to the liquidator of tlie co. 
to attend all proceedings in the winding up of 
the B. co., & on the examination of the manager 
of the latter co. representatives of the C. co. 
attended & insisted on their right to cross-examine 
the witness. Upon an application to the ct. by 
the B. CO. to prevent the course pursued by the 
representatives of the C. co. : — Held : they had 
a right to attend & cross-examine on their imder- 
taking to abide by any order as to the costs of 
their cross-examination which the ct. mi^ht 
think fit to make, but that such cross-examination 
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should bo strictly confined to the matters ai’ising 
out of the examination-in-cliief . — Re Empire 
Assurance Corpn., Ltd. (1868), 17 L. T. 488. 
Annotations : — Consd. lie Greys Brewery Co. (1883), 25 
Ch. D. 400. Refd. lie Korwicli Equitable Fire InBoe. 
(1884), 27 Ch. D. 516. 

6122. Examination of members of firm — Firm’s 
confidential clerk not entitled to be present.] — 

Re Western of Canada Oil, Lands & Works 
Co., No. 6116, ante. 

6128. Contributories — Whether entitled further 
to examine witnesses.] — An order, allowing con- 
tributories to attend the examination of witnesses 
by the official liquidator & further examine them, 
was enforced . — Re Silkstone & Bodsworth 
Coal & Iron Co., Ltd., Whitworth’s Case 
(1881), 60 L. J. Ch. 752 ; 45 L. T. 173 ; 29 W. R. 
866. 

6124. .] — Re London &; Lancashihe 

Paper Mills Co., Ltd., No. 6071, ante. 

6125. Creditors.] — Admitted creditors of a co. 
in course of winding up have not a general right 
under the General Order of Nov. 11, 1862, r. 60, 
to attend an examination of witnesses before an 
examiner summoned under 1862 Act, s. 115. 
But the ct. in its discretion may allow the 
attendance. The word “ proceedings ” in that 
rule cannot be held to include an examination 
before an examiner which is strictly of a private 
character . — Re Greys Brewery Co. (1883), 25 
Ch. D. 400 ; 53 L. J. Ch. 262 ; 50 L. T. 14 ; 32 
W. R. 381 ; 28 8ol. Jo. 104. 

Annotations : — Consd. Re Norwich Equitable lire Aissce. 
(1884), 61 L. T. 404 ; Appletou, French & Scrafton, 
[1905] 1 Ch. 749. Refd. Re London & LancaHhiro Paper 
MillB Co. (1888), 57 L. J. Ch. 766 ; Loaroyd v. Halifax 
Joint Stock Banking Co., 11893) 1 Ch. 686 ; North 
Australian Territ/Ory Co, v. Goldsborough, IVtort, [1893) 
2 Ch. 381 ; Re Standard Gold Mining Co. (1896), 2 Mans. 
463 ; Rc Loudon & Northern Bank, Haddock's Case, 
Hoyles' Case, [1902] 2 Ch. 73 ; Re Walker, Rx p. Childo 
(1909). 100 L. T. 860. 

6126. Claim to be creditor disputed.] — 

The official liquidator of a co. which was in liquida- 
tion had taken out a siunmons under 1802 Act, 
8. 115, for the examination of a former officer of 
the co., for the purpose of obtaining information 
from him relating to certain claims brought against 
the co. One of the persons whose claim to be 
a creditor was disputed by the liquidator had 
obtained an order “ io attend the i)roceeding8 
in this matter at his own exj)ense ” ; — Held : 
tliis order did not give liim the right to attend 
the examination of the witness under the above 
sect. — Re Norwich Equitable Eiitii] Insurance 
Co. (1884), 27 Ch. B. 515 ; 54 L. J. Ch. 254 ; 51 
L. T. 404; 32 W. R. 964, G. A. 

Annotation : — Refd. Re London & Lancashire Paper Mills 
Co. (1888), 67 L. J. Ch. 766. 

6127. Liquidator’s former clerk — Employed in 
investigation of certain accounts — Liquidator ham- 


pered if clerk not present .] — Re Heseltine (W.) & 
Son, Ltd., [1891] W. N. 25. 

6128. Clerk of liquidator’s solicitor.] — R cHe^l- 
TiNB (W.) & Son, Ltd., [1891] W. N. 25. 

(h) Postponement and Adjournment of 
Examination, 

6129. Postponement — Pendency of action — 
Begun by & for benefit of person asking court for 
examination — Examination postponed until after 
trial of action.] — The power ^iven to the ct. by 
1862 Act, s. 115, is a discretionary power, to be 
used for the purposes of the winding up & for the 
benefit of the persons interested in the winding up, 
& not for the personal benefit of some individual. 

Although the more fact that an action against 
the co. & the directors is pending, at the instance 
of the person asking the ct. to exercise its power, 
does not necessarily suspend the exercise of such 

g ower, still, where the action is for the individual 
enefit of pltf., the ct. ought not as a general rule 
to allow an examination under the sect, which 
is desired for the purposes of the action so long 
as the action is pending. 

Where an order allowing such examination 
had been made upon the summons of a con- 
tributory, pltf. in an action against the co. & the 
directors, not on behalf of the other contributories, 
but for his own individual benefit, the Ct. of Appeal 
ordered the examination to be postponed until 
after the trial of the action. — Re Imperial Con- 
tinental Water Corpn. (1886), 33 Ch. D. 314 ; 
56 L. J. Ch. 189 ; 55 L. T. 47 ; 2 T. L. R. 850, C. A. 

Annotaiions : — Consd. Re North Brazilian Sugar Factories 
(1887), 37 Ch. D. 83 ; Re London & Lancashire Paper 
Mills (’o. (1888), 57 L. J. Ch. 7 60 ; Re Great Kruger Gold 
Mining Co., Ex p. Barnard, [1892] 3 Ch. 307. 

6130. Commenced by liquidator 

Against third parties .] — Re IjONdon & Northern 
Bank, Ex p. Aiicuer, No. 6110, ante. 

6131. Adjournment — Power of examiner to 
adjourn — & recall witness — After depositions 
signed.]-— After a witness has been examined before 
an examiner of the ct. & liis depositions have been 
signed, the examiner has power to adjornm tho 
examination, the witness may be rocaued & is 
bound to attend upon notice given to liim that 
his attendance is required. — Re Metropolitan 
(Brush) Electric Light & Power Co., Ex p. 
Offor (1884), 51 L. J. Ch. 253 ; 51 L. T. 816. 

(i) Production of Books. 

6132. How obtained — Whether by subpoena or 
by summons.] — Where a co. is being wound up 
under the Companies Acts, & an examiner has been 
appointed, the proper mode of obtaining the pro- 
duction before the examiner of any books or 
documents relating to the co., in the custody or 
power of any officer or person, under 1862 Act, 


PART III. SECT. 36. SUB-SECT. 10. 

B. (i). 

t. When ordered — Necessity for 
notice — Agent — Resident oat of juris- 
diction .] — The liquidator of a co. 
applied for au order iiuder Cos. Act, 
1862 (c. 89), 8. 100, on a former agent 
of the CO., who was resident In Canada, 
to dolirer np books & panel's in his 
possession, belonging to the oo., & 
moved the ct. to pronounce the order 
without intimation. The ct. refused 
the order without intimation. — British 
Canadian LtnuBERiNO Sc Timber Co., 
Ltd. (1886), 14 H. (Ct. of Sees.) 160 ; 
24 Sc. L. K. 151.— SCOT. 

a. Refusal to j)roduce books — Whether ' 
justified — Lien — Books in possession ' 


of manager.] — G. was manager for 
the Ottawa district of a co. whoso 
headquarters were in Edinburgh. The 
co. having gone into liquidation an 
order was obtained from the Ct. of 
Sessions in Edinburgh for the delivery 
of Its books by the manager to the 
liquidator or to some person appointed 
by him. 'Phis order not having been 
obeyed an action was brought by the 
co. to recover possession of the books 
from G. who set up the defence that he 
had already irtven thorn up, & also 
that the co. had no locus standi to 
maintain the action. After pro- 
ceeding in liquidation were com- 
menced Q. was dismissed as manager, 
whereupon he demanded an audit of 
the books which was commenced but 


never completed. Sc O. swore that after 
handing over the books to the auditors 
he had never had possession of them. 
He also swore that they had never 
been in his control, having been kept 
in a safe of which a clerk of the co. 
Sc the new manager alone had the 
combination. Borne time after the 
audit an agent of the liquidator wont 
to Ottawa to get the books Sc saw G., 
who first agreed but afterwards 
refused to deliver them up, giving as 
the ground of his refusal that he was 
Uablo for rent of the office, & other 
debts of the oo., Sc wished to retain 
what property of the co. he had to 
protect himself. The agent, with the 
assistance of G.'s landlord, then 
obtained access to the office where he 
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s. 115, is not by avbpmia but by summons accord- 
ing to General Orders of Nov. 1862, sched. 3, form 
64. — Credit Co., Ltd. v, Webster (1885), 53 
L. T. 419. 

6133. Discretion of court to order — Interference 
by Court of Appeal — Surveyor of taxes — Production 
of company's balance-sheet.] — Under 1862 Act, 
s. 115, the judge has a discretion as to making an 
order for the production of documents, the 
Ct. of Appeal will not readily interfere with the 
exercise of his discretion, though it has jurisdiction 
to do so in a proper case. 

The liquidator of a co., in order to obtain 
evidence in support of a misfeasance summons 
which he had issued against the directors of the 
CO. & the auditors, applied under the above sect, 
for an order that the surveyor of taxes should 
attend for examination and produce some balance- 
sheets of the co. which had been delivered to him 
for the purpose of assessment of income tax. The 
surveyor objected to produce these documents, 
the fioard of Inland Revenue supported his 
objection by a resolution that their production 
would be “ prejudicial & injurious to the public 
interests service.’* On appeal from a refusal 
of an order for production : — Held : the exercise 
by the judge of his discretion ought not to bo 
interfered with. — He Hargreaves (Joseph), Ltd., 
[1900] 1 Ch. 347 ; 69 L. J. Ch. 183 ; 82 L. T. 132 ; 
48 W. R. 241 ; 16 T. L. R. 155 ; 44 Sol. Jo. 210 ; 
7 Mans. 354 ; 4 Tax Gas. 173, 0. A. 

6134. When ordered Cross-examination of 
secretary — On aflldavit containing material col- 
lected from company’s books.] — A petition for 
winding up a co. having boon ijresentod by a 
shareholder, the secretary filed an affidavit in 
opposition to the petition, && was cross-examined 
by ijetitioner before a special examiner. On liis 
cross-examination, ho was called on to iiroduce 
the books of the co., which he refused to do. The 
judge, accordingly, on the application of petitioner, 
made an order that the co., by their secretary, 
should produce before the si)ecial examiner, upon 
the cross-examination of the secretary, the books 

papers which they had had notice to produce : — 
Held : i)etitioner had a right to the production 
of the co.’s books & papers on the cross-examina- 
tion of the secretary for the purpose of testing his 
evidence, but for no other purpose ; & the order 
was right both in form & substance. — Ite Emma 
Silver Mining Co. (1875), 10 Ch. App. 194 ; 44 


L. J. Oh. 456 ; 31 L. T. 816 ; 23 W. R. 300, 
L. JJ. 

Annotation: — Folld. Re Lisbon Steam Tram Co., [1875] 

W. N. 51. 

6135. -.] Lisbon Steaai Tram- 
ways Co., [1875] W. N. 54. 

.] — See^ alsot Nos. 6084, 6090, ante. 

6136. Position of witness ordered to produce 
books.] — The liquidators of a co. desired to summon 
for examination the secretary of a banking co. 
with whom the account of C. who had acted as 
attesting witness to a transfer of shares in the co. 
in liquidation, & as agent between the transferor 
&; transferee, had been kept. The transfer was 
suspected to be collusive, & it was alleged that G. 
had, after the transfer was executed, paid on behalf 
of the transferor various smns of money to the 
transferee to enable him to pay calls on the shares. 
It was desired to require the secretary of the 
banking co. to bring with him & produce the books 
of the banking co. containing the i:)rivato account 
of G., in order that the liquidators might inspect 
that account with tlie view of tracing the pay- 
ments alleged to have been made by G. to the 
transferee : — Held : a summons under 1802 Act, 
s. 115, might issue for these purposes, but when 
the witness attended produced the books every 
objection as to the right of inspecting them would 
still be open to him & to the judge. 

A witness so summoned, & required to produce 
books, stands in the same position as an ordinary 
witness served with a subpoena duces tecum, — 
lie Smith, Knight & Co., (1809) 4 Ch. App. 421 ; 
20 L. T. 206 ; 17 W. R. 510, L. JJ. 

AJinoiation : — Folld. Re Contract Corpu. (1871), 19 W. R. 

337. 

Compare No. 0087, ante* 

6137. Refusal to produce books — Whether justi- 
fied — Lien — Claimed by company’s solicitors.] — 

He Madrid & Valencia Ry. Co. (1850), 15 
L. T. O. S. 273. 

6138. .] — Under 1862 Act, 

8. 115, the solrs. of a co. may bo compelled, on a 
summons obtained by the olficial liquidator in the 
winding up of a co., to produce documents relating 
to the CO., without pi'ejudice to their lien for costs. 
— Re South Essex Estuary & Keci,amation Co., 
Ex p* Paine & Layton (1869), 4 Ch. App. 215 ; 
38 L. J. Ch. 305, L. C. 

Annotaiiom : — Consd. Re C'apital Fire InBCc. Ahsocix. (1883). 

24 Oh. D. 408 ; Re Hawkes, Ackerman v. Lockhart, [1808] 

2 Ch. 1. 


saw some hooka which he took to 
belong to the co., & a safe in which ho 
believed there wore others, but G. 
coming in refused to allow him to 
remove them & ejected him from the 
office : — Held : the books having been 
shown to have boon in the possession 
of G. at the date of the visit of the 
liquidator's agent to Ottawa, & deft, 
not having attempted to show what 
became of them after that date, & his 
testimony that ho did not know what 
had become of them having been 
discredited by the trial judge, there was 
no reason for Intoilering with the order 
directing him to deliver the books & 
papers to the liquidator. — Grant v. 
British Canauian Lumber Co. (1890), 
18 S. C. n. 708,— CAN. 

6187 1 . Claimed bp 

company* 8 aoliciiora.l — On the motion 
of the official liquidator of a co., 
which was being wuimd up by the ot., 
the law-agents of tho co. were ordained 
to produce all books, title deeds, papers 
& other deeds or documents in their 
custody relating to the co. without 
pr^udioe to the lien claimed by them. 
— Donaijison & Oo., Ltd. (Liqui- 
dator OP) V. White & Park, [1908] 


S. C. 309.— SCOT. 

b. Powers of court — To gram 

warrant to scorch for dt seize.] — The 
official liquidator of a co., ordered 
to bo wound up by tho ct. under the 
provisions of tho Cos. Acts, 1862 tc 
1900, presented a note to tho Lord 
Ordinary to whom the liquidation had 
been remitted, stating that ho had 
boon unable to obtain possession of the 
books & papers of the co. from its- 
secretary, Sc praying that a warrant 
bo granted to officers of tbe ct. to 
soaiyh for & seize tho books & papers 
of the 00 . The Lord Ordinary, wnile 
of opinion that a warrant ought to bo 

g ranted, reported the notes, being 
oubtful whether he had power to 
grant such a warrant, as Cos. Act, 
1862 (c. 89), B. 116, did not specifically 
authorise a warrant to soaroh for & 
seize books, etc . : — Held : a warrant 
must be granted to messenger at arms 
to soaroh for & seize as cmvod. — Ker 
V. Hughes, [1907] S. O. 380 ; 44 Sc. 
L. K, 290 ; 14 S. L. T. 642. — SCOT. 


c. What documents must he pro- 
duced — Only books i£? papers relating 
to the company *] — On the examination 


of a person imder Companies Act, 
1899, s. 123 (1), after tho ct. has made 
I an order for winding up a co. Such 
; iici’son can only bo compelled to pro- 
duce, for tho purposes of examination, 
tho books & papers relating to the oo. — 
j Re MARRICKVIL.IJB TIMBER CO. (1921), 

1 21 !8. li, N. 8. W. 643. — AUS. 
i d. Order of foreign court — Kn- 
j forccablc by attachment only.] — In tho 
course of proceedings taken In Scot- 
land for winding up pltf. co., an order 
was made by a Scottish ct. for delivery 
by deft., as ouo of tho olfioers of tho 
CO., of oertain books & papers said to 
be in his hands, & It was provided 
that in case of default the liquidator 
might proceed against deft., who lived 
iu Ontario, in any ct. m Ontario 
having authority to compel delivery, 
& upon default this action was brought 
for that purpose : — Held : there was 
& coiild be no final adjudication of 
rights by the order, for it could only 
be operative by enforcing it against 
the person of deft, by attachment 
for disobedience. Sc such enforcement 
could not be of extra-territorial 
efficacy. — British Canadian Lumber- 
ing & Timber Co. v. Grant (1887), 12 
P. R. 301.— can. 

o 2 
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Sect, 36.;; — Winding up by court: Suh-seci, 10, B. (J) 

j ) Depositions, 

6189. Purposes to which depositions taken may 
be put — May be used against person g^iving evi- 
dence.] — Evidence taken under 1862 Act, s, 115, 
may be used on the hearing of a summons against 
the person giving the evidence. — Re Hercules 
Insurance Co., Pugh’s Case, Sharman’s Case 
(1872), L. K. 13 Eq. 566 ; 41 L. J. Ch. 580 ; 26 
L. T. 274. 

Annotations : — Mentd. Re Britannia Fire Assoon., Coventry’s 

Case, [1891] 1 Ch. 202 ; Me Central Klondyke Gold Mining 

& Traduig* Co., Savigny’s Case (1898), 5 Mans. 336 ; Re 

National Bank of Wales, Massey & Giffln’s Case, [1907] 1 

Ch. 582. 

6140. But not against persons in 

whose absence they were taken — Even if liquidator 
has specified portion he intends to use.] — Deposi- 
tions taken, under 1862 Act, s. 115, by the liqui- 
dator of a CO. which is being wound up are not 
admissible in evidence against persons in whose 
absence they have been taken, even though such 
persons have obtained an order requiring the 
liquidal/or to specify the depositions or parts of 
depositions on wliich he intends tx) rely against 
them, & he has accordingly specified the deposi- 
tions whicli he desires to use . — Rc Great Western 
Forest of Dean Coal Consuaiers’ (/O., Ltd., 
Crawshay’s & Carter’s Case (1885), 54 L. J, Ch. 
506 ; 33 W. R. 444. 

6141. May be disclosed to third parties by 

leave of court.] — Re London & Northern Bank, 
iTTD., Haddock’s Case, Hoyle’s Case, No. 6120, 
ante. 

6142. May be used for cross-examination 

of person giving evidence — In action by liquidator 
for rescission of contract.] — North Australian 
Territory Co. v, Goldsborough, Mort & Co., 
No. 6007, ante, 

6143. Inspection — By defendant in action 
brought by liquidator.] — North Australian 
Tpriritory Co. v, Goldsborough, Mort <fc Co., 
No. 6067, ante, 

6144. .] — A person seeking to inspect 

depositions taken under 1862 Act, s. 115, must 
make out a special case, such depositions being 
since 1895 (Winding up) Ilules, r. 1, private. 

Directors of a co. had been separately examined 
by the voluntary liquidator under the above sect. 
Subsequently the liquidator, in the name of the 
CO., commenced an action against the directors 
for misfeasance, & obtained leave to deliver 


interrogatories to the directors who had put in 
separate defences. On the application of one of 
the directors for liberty to inspect & take a copy 
of his depositions : — Held : appct. had a primd 
facie right to inspect & take a copy of his deposi- 
tions, & the mere fact that he was charged with 
something in an action against himself & other 
persons did not deprive liim of that primd facie 
right unless it could be shown that there was a 
conspiracy to misrepresent the facts of the case, 
of which there was no evidence in the present 
case. — Re Merchants’ Fhie Office, [1899] 1 
Ch. 432 ; 68 L. J. Ch. 211 ; 80 L. T. 285 ; 47 
W. li. 480 ; 15 T. h, B. 160 ; 43 Sol. Jo. 200 ; 6 
Mans. 93. 

6145. By contributories & admitted credi- 

tors.] — In the winding up of a co., at any rate 
\mder a compulsory order, every contributory & 
every creditor whose claim or proof has been 
admitted, is entitled, as of right to inspect Sd 
take copies of all depositions of evidence taken at a 
private examination under 1862 Act, s. 115, 
whether the evidence was given by himself or by 
other persons. — Re Standard Gold Mining Co., 
[1895] 2 Ch. 545 ; 73 L. T. 285 ; 44 W. B. 63 ; 11 
T. L. B. 527 ; 39 Sol. Jo. 672 ; 2 Mans. 463 ; 13 
B. 692 ; sub yiorn. Re Standard Gold Mining 
Co., IjTD., Ex p. Mee, 64 Ij. J. Ch. 790. 

Anmdation : — ^Folld. Re Merchants’ Fire Office, [1899] 1 

Ch. 432. 

6146. Filing— Time for — Liquidator’s file of 
proceedings.] — Re London & Lancashire Pater 
Miu^s Co., Ltd., No. 6071, ante, 

{k) Appeals from Order for Examination, 

6147. Whether witness entitled to appeal.] — 

Re Gold Co., No. 6077, ante, 

6148. Order bad for want of jurisdiction.] — 

Re SiLKSTONE & DoD WORTH COAL <fc IRON Oo., 
Whitworth’s Case, No. 6112, ante. 

6149. By motion to discharge order.] — Re 

London & Lancashire Paper Mills Co., Ltd., 
No. 6071, a?tie. 

C, Misfeasance Proceedings, 

{a) In General, 

See 1908 Act, s. 215. 

6150. Effect of section.] — Two gentlemen were 
appointed, & for some time acted, as directors of a 
CO. in which the qualification for a director was 
the holding 100 shares. Neither of them was the 


PART III. SECT. 36, SUB-SECT. 10.— 

C. (a). 

6 150 i. Effect of section. ] — Companies 
(Consolidation) Act, 1908 (c. 69), b. 215, 
creates no new right, & only prov’dei., 
as did Cos. Act, 18(i2 (c. 89), s 165, 
a summary procedure for euforcinK 
a.gralust directors or other officei’s of a 
CO. liability for breach of trust or other 
misconduct which, prior to the Act, 
might have been enforced by action ; 
& to bring a case ^vithin the sect, it is 
essential to show that pecuniary loss 
resulted to the co. from the acts or 
defaults constituting the alleged mi8> 
feasance . — Re Irish IhioviPENT As- 
surance Co., [1913] 1 I. U. 352.— IR. 

6160 ii. R, S. O. 1887, s. 23 (17)~ 
Effect of section.] — The above sect, is 
not wide enough to authorise the 
setting aside as a breach of trust, on 
the summary application of the 
liquidator, of a sole of lands by the oo. 
to a director, especially where the lands 
have, at the director’s request, been 
conveyed by the co. to the director’s 
wife. — Re Essex CJentre Manu- 
FACTURiNa Co. (1890), 19 A. R. 125. — 
CAN. 


6160 Ui. Winding -VII Act, 1900, s. J 23 
— Effect of section — Ue facto directors.] 
— The above sect, docs not create 
liability ; it relates to procedure only ; 
the liability must bo found outside 
of the sect. Tho sect, is wide in its 
application, it covers tho case of a 
de facto director guilty of misfeasance 
while assuming to direct a co.’s affairs, 
although there may have boon ir- 
regularity in the proceedings leading 
to his election as director ; it does 
not lie in his mouth to criticise tho 
method of his appointment. — Re Owen 
Sound Lumbeh Co. (1915), 34 O. L. R. 
528 ; 9 O. W. N. 103. — CAN. 

Qfi ’proceedings in 

Court of King's Bench.] — The Ct. of 
K. B. has jurisdiction over an action 
by a lifiuidator in tho name of a co. 
against its directors for misfeasance 
& breaches of trust, although summary 
proceedings are not taken under the 
above sect. — Northern Trust Co. 
V. Butchart, [1917] 2 W. W. K. 405 ; 
35 D, L. K. 169.— CAN. 

k. Eortent of jurisdiction of court — 
To order costs.] — J., M. & I. were 
directors of a co. which was being 


wound up voluntarily. In tho course 
of the liquidation it appeared that 
cliequoB signed by J. & M. had been 
drawn against the bank account of the 
CO. for purposes in which I. alone was 
interested : but that, on the whole 
account, lodgments had been made by 
I. to the credit of the co. to an amount 
larger than the sums drawn out upon 
the cheques so signed by .T. & M. On 
a summons by the liquidator, imdor 
(^ 08 . Act, 1862 (c. 89), s. 165, to 
detcirmiue whether these sums had 
been expended ultra vires, & in broach 
of trust, &, if so, that the directors 
should repay the sums, it was found 
that no money loss had boon sustained 
by the co,, but the ct. decided that tho 
directors were guilty of gross neglect 
& breach of duty, & that such neglect 
& broach of duty were tho cause of the 
litigation, & ordered that tho directors 
should pay tho costs of the summons 
& Inquiry : — Held : the ct. had juris- 
diction to make tho order that the 
directors should pay the costs, although 
tho claim of the liquidator for repay- 
ment of money had failed . — Re Ire- 
land & Go., [1905] 1 I. R. 133; 39 
I. L. T. 34.— IR. 
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holder of any slxares. No act of misfeasance was 
alleged against either of them for which he would 
have been liable if he had been a duly qualified 
director. The co. was now in course of being 
wound up. The liquidator applied under 1862 
Act, s. 165, to charge them for misfeasance in 
acting as directors without qualification : — Held : 
the above sect, created no new right, but merely 
provided a summary mode of calling du’ectors to 
account for acts of impropriety, for which they 
were liable to an action ; to make a person liable 
under it, he must be shown to have been guilty of 
some misconduct by which the co. had suffered 
loss ; & the application must, therefore, be dis- 
missed. 

Misfeasance in the above sect, means something 
in the nature of a breach of trust. — Re Canadian 
Land Reclaiming & Colonizing Co., Coventry 
& Dixon’s Case (1880), 14 Ch. D. 660 ; 42 L. T. 
559 ; 28 W. R. 775, C. A. 

Annotations : — Consd. Re Anglo-French Co-op. Soc., Kx p, 

Pelly (1882), 21 Ch. D. 492 ; Re Western Coonties Steam 

Bakeries & Milling Co., [1897] 1 Ch. 617. Reid. Re 

Exchange Banking Co., Mltcroft’s Case (1882), 21 Ch. D. 

519 : Re Liverpool & London Guarantee Accident 

Insce., Gallagher’s Case (1882), 46 L. T. 54 ; Re North 

Australian Territory Co., Archer’s Case, [1892] 1 Ch. 822 ; 

Re Kingston Cotton Mill Co. (No. 2), [1896] 2 Ch. 279. 

Mentd. B. v. Lawson, [1905] 1 K. B. 541. 

Whether proceedings applicable — To voluntary 
winding up.] — See Nos. 6998, 6999, post. 

6161. To registered industrial society.] — 

1890 (Winding up) Act, s. 10, is applicable to the 
winding up of registered industrial societies. 
Industrial & Provident Society Act, 1893 (c. 39), 
has not affected the jurisdiction of the county cts. 
as conferred by the i)reeeding Act of 1876 ; except 
that proceedings pending at the time of the passing 
of the Act may be transferred to the High Ct. 
under the conditions imposed by the sect. — Re 
Perndale Industrial Co-operative Society, 
[1894] 1 Q. B. 828 ; 70 L. T. 448 ; 42 W. R. 430 ; 
10 T. L. R. 325 ; 38 Sol. Jo. 309 ; 1 Mans. 303 ; 
10 R. 199, D. C. 

See, ( jeneraUy , Industhial, Provident & 
Similar Societies. 

After dissolution of company .] — See No. 

6829, post. 

6152. When order will be made on misfeasance 
application — Whether only when misfeasance clearly 
made out — & no question of law to be determined.] 

— Under 1862 Act, s. 165, no order will be made to 
compel a director or officer of a co. to refund any 
moneys he has misapplied or retained, unless the 
case against such director or officer be clearly A 
distinctly made out, & there is no question of law 
to be determined. — Re Boyal Hotel (’o. op 
Great Yahmoutu (1867), L. R. 4 Eq. 244 ; l(i 
L. T. 655 ; 1 5 W. R. 953. 

Annotation : — Dbtd. Re Mercantile Trading Co., .Stringer’s 

Case (1869). 4 Ch. App. 475. 

6153. Only in simple cases — Necessity for 

action when matter complicated.] — The summary 
jurisdiction to make directors or other officers of a 
co. who have misapplied or retained moneys of the 
CO. repay the money so misapplied or retained, 
given by 1862 Act, s. 165, is only applicable in 
cases of a simple character. Where the matt-er 
is complicated, the repayment must be enforced 
by bill. — Re Brighton Brewery Co., Hunt’s Case 
(1868), 37 L. J. Ch. 278; 16 W. R. 472. 

Annotation : — ^Refd. Madrid Bank v. Polly (1869), L. R. 7 

£q. 442. 

6154. Extent of Jurisdiction of court — Will not 
decide question of rescission of contract — Or can* 
cellatlon of allotment of shares.] — The ct. will not 
order the rescission of a contract Sc the cancellation 
of shares on a summons taken out by the liqui- 


dators of a co., even though the contract was made 
between the co. & some of its officers. 

In June, 1910, N. & A. procured an option to 
obtain a lease of Sc the business of a butter factory 
in Prance. N. & A. subsequently formed a co., of 
which they were two of the directors, for the 
purpose of taking over the option. By an agree- 
ment dated Sept. 5, 1910, made between N. & A. 
&; the co., N. Sc A. agreed to sell all' their right, 
title Sc interest in the option to the co. for the 
consideration of £6,500, to be paid as to £500 in 
cash Sc £6,000 in fully-paid shares in the co. The 
shares were allotted to N. Sc A., but the lease Sc 
business of the butter factory were never conveyed 
to the co. By a judgment of the French ct. the 
said option was declared to be null Sc void. The 
CO. was voluntarily wound up. Sc the liquidators 
issued this summons against N. Sc A. under 1908 
Act, 88. 164, 193, 215, for an order that the agree- 
ment of Sept. 5, 1910, might be rescinded, Sc the 
6,000 shares cancelled : — HeM : even if the ct. 
had jurisdiction, it would not decide such a 
question on summons. — Re Centrifugal Butter 
Co., Ltd., [1913] 1 Ch. 188 ; 82 L. J. Cli. 87 ; 108 
L. T. 24 ; 57 Sol. Jo. 211 ; 20 Mans. 34. 

(6) Who may Take Proceedings. 

6155. Liquidator.] — Re Agra Sc Masterman’s 
Bank, Shipman’s Case (1868), cited in 4 Cli. App. 
479, n. 

Annotations : — ^Consd. Re Mercantile Trading Go., Stringer’s 

Case (1869), 4 Ch. App. 479, n. Refd. Re Mercjantilo 

Trading Co., Stringer’s Case (1869), 4 Ch. App. 475. 

6156. Duty to apply promptly.] — The 

position of a liquidator making a claim against 
directors under 1862 Act, s. 1(55, for misapplication 
of moneys in improperly paying a dividend other- 
wise than out of profits is, with regard to the duty 
of promptitude, the same as that of an ordinary 
claimant. Where, therefore, the liquidator in a 
winding up which commenced in 1876 applied 
in 1879 for an order against directors to repay a 
dividend declared by them at the close of 1872 
& paid soon after, the application was dismissed 
as a stale demand. — Re Mammoth Copperopolis 
OP Utah (1880), 60 L, J. Ch. 11 ; 43 L. T. 754. 
Annotations:- — Dlstd. Re AJoxandra Palace Co. (1882), 21 

Ch. D. 149. Consd. Re vSharpo, Re Bennett, Masonic 8c 

General Life Assce. v. Sharpe, [1892] 1 Ch. 154. 

6157. .J~— Certain dividends ( see No. 

3282, ante) were paid in ,Tan. Sc July, 1874, Sc in 
Jan. Sc July, 1875. The order 1x> wind up the co. 
was made in Nov. 1876. A liquidator was ap- 
pointed in Dec. 1876 ; he afterwards retired. Sc 
his successor was appointed in Doc. 1878. The 
summons against the directors was issued in Feb. 
1880 : — Held : there had been no such delay as to 
disentitle the liquidator to make the application. — 
Re Alexandra Palace Co. (1882), 21 Ch. D. 
149; 46L. T. 730; 30 W. R. 771 ; sub nom. Re 
Alexandra Palace Co., Goodson’s Case, 51 
L. J. Ch. 655. 

Annotations : — Consd. Re Sharpe, Re Bennett, Masonic & 

General Life Assce. v. Sharpe, [1892] 1 Ch. 154. Mentd. 

Guinness v. Land (Jorpn. of lr‘eland (1882), 22 Ch. D. 349 ; 

Moxham v. Grant (1899), 68 L. J. Q. B. 283. 

6158. .] — ^By the arts, of assocn. of a 

co. incorporated in 1868, it was provided that 
interest on the money paid up on the shares 
should be paid to the shareholders until otherwise 
determined by the directors ; Sc that no dividend 
or bonus sliould be payable except out of the 
profits. No profits were made by the co. ; but 
the directoi’s paid interest to the shareholders out 
of the capital of the co. until 1878, when the Board 
of Trade interfered. Sc the directors ceased to pay 
interest. B. was a director from 1869 till his 
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Sect SG.-^WiMing up by court : Sub-sect 10, C. (6), 

death in 1883. In 1886 the co. was wound up ; 
& in 1889 the liquidator commenced an action 
against the personal representatives of B., seeking 

make his estate liable for the money paid as 
interest to the shareholders out of capital while 
he was a director ; — Held : there was no such 
delay, either before or after the commencement of 
the winding up, as to render the claim of the 
liquidator a stale demand in the view of a ct. of 
equity . — Re Sharpe, Re Bennett, Masonic &; 
Genebae Life Assurance Co. v. Sharpe, [1892] 
1 Ch. 164 ; 61 L. J. Ch. 193 ; 65 L. T. 800 ; 40 
W. B. 241 ; 8 T. L. B. 194 ; 86 Sol. Jo. 151, C. A. 
Anifioiniiona : — Mentd. Soar v. Ashwell, [1893] 2 Q. B. 390; 

Look V. Queensland Investment & Laud Mortgage Co., 

[1896] 1 Ch. 397 ; Re National Bank of Wales, [1890] 2 

Ch. 629 ; Brooks v. Mucklcsion, [1909] 2 Ch. 519 ; Taylor 

V. Davies, [1920] A. C. 630 ; Re CUaridgo’s Patent Asphalte 

Co., [1921] 1 Ch. 543. 

6159. Who entitled to decide as to taking of 

proceedings — Whether contributories or creditors 
— Creditors’ liquidation .] — Re Bubber & Produce 
Investment Trust, No. 6031, ante. 

6160. Of amalgamating company — Pro- 

ceedings against directors of amalgamated com- 
pany.] — Under an agreement between two cos., 
ratilied by the shareholders on June 29, 1902, all 
the assets of co. A. were sold to co. B., there being 
issued to shareholders in co. A. stock in co. B. to 
the amount of a detailed valuation of the assets. 
At the siime time $30,000 were paid by co. B. to 
the directors of co. A. ; tliis transaction not being 
disclosed to co. A. or to the shareholders in either 
co. In 1919 A 1920 actions were brought against 
the directors to recover the $30,000. Pltfs. 
included (a) the liquidator of co. B., (b) a person 
suing on behalf of himself & all other shareholders 
in co. A., & of all shareholders in that co. prior 
to June 29, 1902, who transferred their shares 
pursuant to the agreement. Co. A. was not made 
a party to the actions ; — Held : (1) the payment 
to the directors could not be justified as compensa- 
tion for loss of their directorships, in the absence 
of a full disclosure of the facts ; (2) the actions 
could not be maintained. The liquidator could 
not sue, because no claim had been made & trans- 
ferred to CO. B., & that co. was not a shareholder. 
The claim as representing the shareholders faded 
because if co. A. existed, it was a necessary party ; 
if it did not, there was no claim. The claim as 
representing the shareholders on June 29, 1902, 
failed, because the directors acted as agents for the 
CO. 4& not for the shareholders. — Clarkson v. 
Davies, [1923] A. C. 100 ; 92 L. J. P. O. 27 ; 
128 L. T. 452 ; [1923] B. & C. B. 42, P. C. 

Position of liquidator on misfeasance sum- 
mons.]— Sub-sect. 10, C. {g)t post 

6161. Contributory — In respect of fully-paid 
shares.] — In 1871, a ijaitnership. consisting of 
resp. A- five other persons, purchased certain coal 
areas for £5,500. In 1873 a co. was formed for 
the purchase of these coal areas at a price, as fixed 
in the arts, of assocn., not exceeding £42,000 — 
that is, £12,000 in cash & £30,000 in shares. The 
directors of whom resp. was one, effected the 
purchase at the above maximiun price. The co. 
was ordered to be wound up in 1875, & in 1878 the 
coal areas were sold with other property for 
£14,500. Applt., a contributory, as holder of 
paid-up shai’es, applied under 1862 Act, s. 165, 
to make resp. liable for misfeasance or breach of 
trust, on the ground that he had joined in pur- 
chasing the coal areas for the co. at an overvalue, 
& without disclosing his interest to the other 
directors : — Held : (1) it had not been proved that 


the price paid by the co. was excessive, nor that 
resp. had concealed his interest ; & the onus of 
proof lay upon applt. 

Semble : (2) if misfeasance had been made out, 
relief could have been obtained against resp., 
notwithstanding that rescission of the purchase by 
the CO. had become impossible; (3) a person who 
is merely a contributory in respect of shares fully 
paid-up has no locus standi to apply under the 
above sect, unless he can show fliat he might 
derive some benefit thereby. — Cavendish Ben- 
tinck V. Fenn (1887), 12 App. Oas. 652 ; 57 
L. J. Ch. 552 ; 57 L. T. 773 ; 36 W. B. 641, 
II. L. ; affg. S. C. sub nom. Re Cape Breton Co. 
(1885), 29 Ch. D. 795, C. A. 

Ayinotations : — As to (1 ) Apld. Ladywell Mining Co. v. 
Brookes, Lady^vell Mining Co. v. Hi^ons (1887), 35 
Ch. D. 400. Consd. Re Liverpool Household Stores 
Assocn. (1890), 69 L. J. Ch. 616. Distd. Re North Aus- 
tralian Territory Co., Andier’s Case, [1892] 1 Ch. 322 ; He 
Leeds Handley Theatres of Varieties, [1902] 2 Ch. 809. 
Refd. Lyduey & Wigpool Iron Ore Co. v. Bird (1886), 33 
Ch. D. 85 ; Grant v. Gold Exploration & Development 
Syndicate, [1900] 1 Q. B. 233 ; Re Lady Forrest (Mur- 
clilson) Gold Mine, [1901] 1 Ch. 582 ; Re Brazilian Rubber 
Plantations & Estates, [1911] 1 Oh, 425 ; Kregor v. 
Hollins (1913), 109 L. T. 225. As to (2) Refd. Re Olympia, 
11898] 2 Ch. 153. Oencrally^ Mentd. Re Liberator Per- 
manent Benefit Bldg. Soc. (1894), 10 T. L. K. 537 ; Re 
Kingston Cotton Mill Co. (No. 2), [1896] 2 Ch. 279 ; Bur- 
land V. Earle, [1902] A. O. 83 ; North American Land & 
Timber Co. v. Watkins (1904), 91 L. T. 425 ; Omnhmi 
Electric Palaces v. Baines, [1914] 1 Ch. 332 ; Jacobus 
Marler Estates V. Marlor (1916), 85 L. J. P. C. 167, n. 

6162. Of amalgamated company.] — Clark- 

son V. Davies, No. 6160, ante. 

6163. Olllcial receiver — Who entitled to decide 

as to taking of proceedings — Whether Board of Trade 
or court.] — Whether or not proceedings under 
1890 (Winding up) Act, s. 10, for misfeasance 
ought to be instituted by the official receiver 
against the directors or officers of a co., is a matter 
for the determination of the ct. & not of the Board 
of Trade. — Re New Zealand Loan & Mercantii.e 
Agency Co., Ltd. (1894), 71 L. T. 693 ; 39 

Sol. Jo. 61 ; 2 Mans. 82 ; 13 B. 197. 

6164. Person using official receiver’s name — 
On giving indemnity — Propriety of application.] — 
Re ANGLO-SAltDINIAN ANTIMONY Co. (1894), 38 
Sol. Jo. 682. 

(c) Against Whom Proceedings may be taken. 

6166. Executor of deceased director or officer.] — 

The discretionary power conferred by 1862 Act, 
s. 165, of dealing summarily with delinquent 
directors & other officers of a co., applies only to 
cases in which the individual sought to be charged 
with the alleged misfeasance is living & cannot be 
exercised against his representatives if he be dead. 

In the winding-up of a co., under the above Act, 
a summons was taken out by the official liqui- 
dators against the living directors of the co., & 
the exors. of such as were dead, to enforce against 
them the summary remedy provided by the 
above sect., in respect of certain alleged mis- 
feasances on the palt respectively, of themselves 
or their testators. On summons by the exors. 
of a deceased director, for a stay of proceedings 
on the former summons : — Held : though umwu^, 
it was a legitimate form of disputing the juris- 
diction ; the summary relief could not be had 
against them ; & both living & deceased directors 
being implicated in the charges made, & the 
adjustment of all rights in the winding up requiring 
all parties to be made jointly liable, the remedy 
must be by suit. — Re East of England Bank, 
Feltom’s Executors’ Case (1865), L. B. 1 Bq. 
219 ; 35 L. J. Ch. 196 ; 13 L. T. 741 ; 12 Jur. N. 8. 
201 ; 14 W. B. 247. 

Annotations : — FoUd. Re British Guardian Life Assoe. Co. 
(1880), 14 Ch. D. 335. Beld. Re Imperial Land Co. of 
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Marseilles (1870), 22 L. T. 698. Mentd. Re United 

Enfirllsh & Soottlah Assoe. Co., Ex p. Hawkins (1868). 3 

Oh. App. 787. 

6166 . .] — The exors. of a director, deceased, 

not being officials of a co., cannot be proceeded 
agwnst by summons taken out under the pro- 
visions of 1862 Act, s. 165. A co. in 1872 passed 
a resolution that for the better security of the 
policy liolders 60 per cent, of the premiums paid on 
whole life policies should bo invested in Govt, 
securities in the names of trustees, & representa- 
tions were made by the directors of the manner 
in which the investments were made ; but in the 
winding up of the co. it was discovered that 
premiums had been received Sc investments had 
not been made, as represented ; Sc that the in- 
vestments of premiums which had been made had 
been sold out. Sc the proceeds applied towards the 
general purposes of the co. On summons by the 
liquidator Sc a whole life policy holder jointly, 
under the above Act, for a declaration that the 
directors were liable to account to the co. for a 
moiety of the premiums received i—IIeld : the 
summons was maintainable as against the sur- 
viving directors ; the directors were liable, as for a 
breach of trust, for a moiety of the premiums 
which ought to have been invested ; Sc the policy 
holder was a creditor of the co. Sc rightly joined 
with the liquidator in the summons. — Jlc British 
Guardian Lifpj Assurance Co. (1880), 14 Oh. D. 
335 ; 49 L. .1. Ch. 446 ; 28 W. K. 945. 

Annotation : — Refd. Re Cardiff Savings Bank, Davies’ Case 

(1890), 45 Ch. D. 537. 

Officer — Who is.] — See Sect. 29, sub-sect. 1, A., 
ante, 

6167. Promoter — For money received to use of 
company.] — Where it was sought to make a 
promoter of a co. account to the co. , under 1890 
(Winding up) Act, s. 10, for promotion money 
received by iiim from the vendor : — Held : on the 
facts deft, was under no obligation to account to 
the co. 

Semble : money had Sc received to the use of the 
co., but not its property till received by the pro- 
moter, is included in the term “ moneys or property 
of the co.’^ in the above sect. — 7ic Sale Hotel Sc 
Botanical Gardens, Ltd., Ex p, Hesketh 
(1898), 78 L. T. 368 ; 46 W. R. 617 ; 14 T. L. B. 
344 ; 42 Sol. Jo. 416, 0. A. 

Annotaiiim .-—Refd. Re Olympia (1898), 78 L. T. 159. 

Liquidator.] — See Sub-sect. 10, O. (d), iv., post. 

(d) What amounts to Misfeasance, 
i. In General, 

6168. Not mere non-feasance — Neglect to re- 
cover debts.] — A director of a co. who has know- 
ledge of a fraud, breach of trust, or misfeasance 
committed before he was a director of or con- 
nected with the CO. by which the co.’s money was 
lost, is not liable under 1862 Act, s. 165, or other- 
wise, for not communicating such knowledge to 


the CO., or for not instituting proceedings for the 
recovery of the money lost. 

But where there has been no fraiid or dishonesty 
Sc a director has omitted to get in a debt duo 
to the co. by not suing at the proper time, or 
when the debtor was solvent at one time and not 
at another, it appears to me that it by no means 
follows as a matter of course, as it might in the 
case of ordinary trustees that the directors ought 
to be made liable (Jesskl, M.R.). — He Forest ob' 
Dean Coal Mining Co. (1878), 10 Ch. D. 450 ; 
40 L. T. 287 ; 27 W. R. 594. 

Annotations : — ^Folld. Re Wedgwood Coal & Iron Co. (1882), 
31 W. R. 181. Apld. Re Liverpool Household Stores 
Assocn. (1890), 69 L. J. Ch. 616. Refd. Re Exchange 
Banking Co., Flitcroft's Case (1882), 21 Ch. D. 519 ; 
Re Faure Electric Accumulator Co. (1888), 40 Ch. D. 
141 ; Re Cardiff Savings Bank, Bute’s Case, [1892] 2 Ch. 
100 ; Re National Bank of Wales, [1899] 2 Ch. 629. 
Mentd. Re Lands Allotment Co., [1894] 1 Ch. 616 ; 
Percival v. Wright, [1902] 2 Ch. 421. 

Neglect to recover money wrongly 
paid.] — Directors of a co. in liquidation cannot be 
made liable, under 1862 Act, s. 165, for acts of 
mere non-feasance. 

An agreement for an underlease of mines was 
assigned for value to T. by A., who at the same 
time agreed to deduce a good title. A co., called 
the W. Co., was afteiwards formed to work in 
the mines. T. declared himself to be a trustee 
for the co. of the benefit of the agreement, Sc A. 
became chairman. It was aftei*wards found 
that the consent of a rival co., owners of the head 
lease, was necessary t-o the underlease ; Sc a 
formal licence was accordiugly obtained from them 
by the W. Co., by payment of £5,400. A. who 
was in pecuniary difficulties at the time, did not 
pay this money himself, but it was raised by the 
W. Co. by the issue of debentures, for some of 
which A. himself subscribed. The W. Co. having 
gone into liquidation, & A. having become bank- 
rujit, the official liquidator took out a summons 
against t])e directors, othc‘r than A., seeking to 
make them liable, under the above sect., to replace 
the £5,400, on the ground that they had been 
guilty of a misfeasance, or breach of trust, or at 
least of wilful default (1) in allowing the money 
to be so applied at all, (2) in not recovering it 
from A., (3) at any rate in not keeping his sub- 
scription, Sc refusing to give him his debentures : — 
Held : they had been guilty of no misfeasance, 
but only of mere nonfeasance, Sc they could not 
therefore be made liable under the sect. — Re 
Wedgwood Coal Sc Iron Co. (1882), 47 L. T. 
612 ; 31 W. R. 181. 

Annotations : — Consd. Be Liverpool Household Stores 
Assocn. (1890), 69 L. J. Ch. 616. Refd. Re Kingston 
Cotton Mill Co. (No. 2), [1896] 2 Ch. 279. 

6170. Something in nature of breach of trust.] 

— Re Canadian Land Reclaiming Sc Colonizing 
Co., Coventry Sc Dixon’s Case, No. 6150, ante. 

By liquidator.] — See Sub-sect. 10, C. {d) iv., 
post. 


PART III. SECT. 36, SUB-SECT. 10.— 
C. (d) i. 

6170 i. Something in nature of breach 
of tri/st,] — The misfeasanoe of a 
director is a breach of trust, & not a 
mere personal default. — New Fleminu 
Spinning & Weaving Co. v. Kesbowji 
NAik (1886), I. L. R. 9 Bom. 373.— 
IND. 

6170 ii. .] — A co. was formed to 

take over the business of P. & B. 
Among the assets to bo taken over 
were certain book debts, which the 
CO. agreed to purchase at a price to be 
fixed by valuation. The valuation 
was never made, but P. & B., who were 
directors of the co., ten months after 


the CO. had commenced business, but 
only a few weeks before the date of a 
winding-up order, passed a resolution 
that the book dents, amoimtiiig to 
£366 48. 8d., should be taken over by 
tho CO. for the sum of £279 : — Held : 
such a resolution was a misfeasance 
& breach of trust by P. & B., & 
must bo set aside. — Re Canterbury 
Auctioneering, Real Estate, Fruit 
& Produce Co. (1904), 23 N, Z. L. R. 
1.— N.Z. 

1. Misrepresentation — As to state of 
company's finances — Money deposited 
for investment used to pay debts — 
L/ifdnlity for misprision of co'directorsA 
— Where directors of a trust oo., which 
Is hopelessly insolvent, by representa- 


tions as to its soundness procure money 
to bo deposited with tho oo. for 
investment, & use that money to pay 
debts of the co. & continue to dissipate 
the assets of the oo., they ore each 
liable for repayment of tho emus so 
procured, & an order for repayment 
may be made on a mlafoasarioo sum- 
mons under Winding-up Act, 1906, 
s. 123. Directors ai*e liable for the 
misprisions of their co-directors where 
they are imdor the duty of finding out 
Sc knowing Sc preventing such niis- 

S rislons, Sc where imder the evidence 
loy are to be regarded os having 
assented to such representations. — Re 
Trader’s Trust Co., Ltd., Re Kory 
(1915), 33 W. L. R. 352 ; 9 W. W. R. 
538, — CAN. 
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Sect. 3Q.-~Winding up by court: Svb-aect. 10, C. (d) 
ti., in, <£: iv. ^ (e).] 

ii. As regards Promotion of Company, 

Acceptance of gifts from vendor or promoter.] — 

See Sect. 1, sub-sect. 5, A. (a), iii, ; Sect. 28, 
sub-sect. 6, C., D., ante. 

Acceptance of qualification shares.]— Sect. 
28, sub-sect. 6, C. (a), ante, 

6171. Distinction between liability in mis- 

fe^ance proceedings & liability to pay for shares.] 

Ihe Qii*ectors of a co., in its name, entered, into 
aja ag-eement with H. that the capital of the co. 
should be increased, & that he should endeavour 
w obtain subscribers for the new shares to be 
issued. He was to receive, by way of remunera- 
tion, a large commission on the nominal value of 
the new shares taken up, & also a number of 
shares issued as fully paid-up to him or his 
nominees, of which 1,000 were to be issued as 
soon as the directors had accepted four persons 
to nominated by him as directors or trust 43 es 
of the CO. This agreement was registered. The 
CO. afterwards passed a special resolution to 
increase the capital to the extent mentioned in 
the agreement. K., on the nomination of H., 
agreed to become a director, on the understanding 
that he was to be qualified by holding 200 fully 
paid^p shares, which were to be found for him 

T* afterw^ards elected a director, 

acted as sucli. After his election a second agree- 
ment was entered into between the co. & li., by 
which It was arranged that 2,000 specified shares 
allotted to him or his nominees, as part 
oi the consideration to which he was entitled 
under the first agreement. The second agree- 
ment was also registered. After this 200 of the 
speeded shares were, at the request of H., allotted 
to K., & were with his consent registered in his 
name as fully paid-up. Nothing was, in fact, 
paid lor them. The co. was afterwards ordered 

: (1) the arrangement 

j H. was fraudulent, & ultra vires, but as R, 
ad never agreed to take any but paid-up shares, 
e could not be placed on the list of contributories 
in respect of the 200 shares; (2) R. had been 
gailty of a misfeasance in relation to the co., &> 
the ct. could, under 1862 Act, s. 165, order him 
to p^ to the liquidator the value of the 200 shares 
which he had obtained . — lie British Provident 

Assocn., He Ruvigne’s 

Cli. 300; 

30 L. T. 329 ; 25 W. R. 476, C. A, 

^ Esk*™ Slate & Slab 

-^Pinall’s Case (18*7 7 

Empto lire Iqsct. Co., Pasrln & Gill’s Case (1877)^ « 
^ Ei^lefiold Collierj" Co. (1878), 8 Ch. D 
» -Ke Macdonald, [1894] 1 Ch 89 Am in ^ 9 ^ PoM* 

^ Case (1877), 37* 

: He Ambrose Lake Tin & Conner Mining nn 
Exp . Moss, Exp . Taylor (1880)7 49 457.^ ’ 

iii. Improper Conduct of Company’s Ajfairs. 

6172. General rule.] — ^A summons seekinc to 

1800 ® CO. liable for misfeasance under 

up) Act, 8. 10, should give Some 

afSion“is>a^d. ® 

of a co. liable for misfeasance 
^ “• '■ofufion to the co. on the 

negligence in performing an act which 

must be shown that 
“Ot ^ally exercise their judgment & 

iSw'lr™ matter as agents of ttie co.— 
Be New Mashonaland Explobation Co., [1892] 


3 Ch. 577 ; 61 L. J. Ch. 617 ; 67 L. T. 90 ; 41 
W. B. 75 : 8 T. L. R. 738 ; 36 Sol. Jo. 683. 
AnrMtati^ : — Befd. Re Sale Hotel & Botanical Gardens, 

Rxp. Hesketh (1898), 78 L. T. 368. 

6173. .] — Where an officer of a co. has 

committed a breach of his duty to the co., the 
direct consequence of which has been a mis- 
application of its assets, for which he could be 
made responsible in an action, such breach of 
duty is a “misfeasance” for which he mar be 
summarily proceeded against under 1890 (Winding 
up) Act, s. 10, & it is not necessary that an action 
should be brought. 

For some years before a co. was wound up, 
balance-sheets signed by the auditors were 
published by the directors to the shareholders in 
which the value of the co.’s stock-in-trade at 
the end of each year was grossly false, given by 
J., one of tlie directors who was also manager, 
as to the value, of the stock-in-trade. Dividends 
were paid for some years on the footing that the 
balance-sheets were correct ; but if the stock-in- 
trade had been stated at its value it would have 
appeared that there were no profits out of which 
a dividend could bo declared. If the auditors 
had compared the different books & added to 
the stock-in-trade at the begiiming of the year 
the amounts purchased during the year, & de- 
ducted the amounts sold, tliey would have seen 
that the statement of the stock-in-trade at the 
end of the year was so large as to call for cxjilana- 
tion ; but they did not do so : — Held : it being 
no part of the duty of the auditors to take stock, 
they were justified in relying on the certificates 
of the manager, a person of acknowledged compe- 
tence & high reputation, & w^ere not bound to 
check his certificates in the absence of anything 
to raise suspicion, & they were not liable for the 
dividends wrongfully paid. 

An auditor is not bound to be suspicious where 
there are no circumstances to arouse suspicion ; 
he is only bound to exercise a reasonable amount 
of care skill . — Re Kingston Cotton Mill Co. 
(No. 2), [1890] 2 Ch. 279 ; 65 L. J. Ch. 673 ; 12 
T. L. R. 430 ; 40 Sol. Jo. 531 ; 3 Mans. 171 ; 
sub nom. Re Kingston Cotton Mill Co., Ltd., 
Ex p, Pickering & Peasegood (No. 2), 74 L. T. 
568, C. A. 

Annotations : — Consd. Squire Cash Ohoufist v. Ball. Baker. 

Mead r. Ball, Baker (191 J), 1U6 L. T. 197. Refd. Re 

Republic or Bolivia Exploration Syndicate, [1914] 1 Ch. 

139 ; l)lxon v. Kennawuy, [1900] 1 Ch. 833. 

6174. Payment by directors to themselves.] — 

Re Liverpool & London Guarantee & Accident 
Insurance Co., Gallagher’s Case, No. 0728, 
post, 

Whether fraudulent preference.] — See Sub- 

sect. 15, post, 

6175. Acts ultra vires — ^Payments made after 
commencement of winding up — Not in ordinary 
course of business. ]---Af ter the presentation of a 
petition for the winding up of a co. on the ground 
that it had not commenced business within a 
year from its incorporation, the directors issued 
new shares, & made payments for the purpose of 
presenting the appearance of business being 
carried on. The co. was ordered to be wound up, 

& in the winding up the official liquidator applied 
for payment by the directors of all moneys of 
the co. expended by them since the presentation 
of the petition ; — Held : the combined effect of 
1862 Act, ss, 153 & 165, was to make the directors 
primd facie liable for all moneys of the co. expended 
by them, not in the ordinary course of business, 
since the commencement of the winding up, &: an 
account of moneys so expended must be taken. — 
Re Neath Harbour Smelting &: Rolling 
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Works (1887), 66 L. T. 727 ; 36 W. R. 827 ; 3 
T. L. B. 668. 

.] — See^ aUOi No. 6172, ante, No. 6205, post. 

6176. Conduct reckless & without excuse.] — 

The applications for shares in a co. fell short of 
expectation, & although the whole amount 
payable on the shares would be inadequate to 
purchase certain property without which the co. 
could not proceed to business, & although certain 
directors named in the prospectus had resigned, 
still the remaining directors resolved on allotting, 
&; entered into contracts for purchasing & re- 
pairing the property. In proceedings against the 
directors under 1862 Act, s. 165, for the invalid 
& improper allotment of shares : — Held : the 
allotment could not be made a subject of com- 
plaint under that sect., as no loss was occasioned 
to the co. by an act, the only direct result of 
which was that money was paid on the shares 
to the credit of the co.’s banking account. 

Numerous actions were brought against the co. 
by shareholders for rescission of their contracts 
to take shares. The directors, thinking the co. 
to be unduly attacked thereby, brought actions 
against those shareholders for calls unpaid : — 
Held : though in so doing the conduct of the 
directors seemed to border on the reckless, still, 
as they had considered the matter as there had 
been no proof adduced of want of honesty in the 
line of conduct they had seen fit to adopt, they 
were not liable under the above sect. 

Actions were successfully brought against 
officers of the co. for the costs of which they were 
entitled to indemnity from the co. The directors, 
thinking the co. wronged by these actions, 
brought actions in the name of these officers 
against a firm of solrs. for damages for main- 
tenance of the previous actions. The officers 
had to pay the costs of these new actions, but 
were reimbursed out of the co.’s moneys : — Held : 
the conduct of the directors had been reckless & 
without excuse, & in paying the costs of the new 
actions out of the co.’s moneys they had been 
guilty of misfeasance within the above sect, for 
which they were liable. — Re Liverpool House- 
hold Stoiies Assocn., Ltd. (1890), 59 L. J. Ch. 
616 ; 62 L. T. 873 ; 2 Meg. 217. 

Annotations : — Consd. Re North Australian Territory Co., 

Archor'H Case, [1892J 1 Ch. 322. Mentd. Finch v. Oako 

(1830), 00 J. P. 303. 

Omission to observe & neglect to enforce rules — 
By Directors of Savings Bank .] — Ree Bankers & 
Banking, Vol. III., p. 136, Nos. 103, JOI. 

Improper payment of dividends.] — 6>,e Sect. 28, 
sub-sect. 6, E. (/), ante. 

6177. When repayment ordered — Not 

where persons receiving refunded money would be 
same persons as those who received dividend.] — 
Re Tilling (G. J.) & Sons, Ltd. (1906), Times, 
May 16. 

Jurisdiction of court to give leave to direc- 
tors to serve notice — On shareholders claiming 
contribution.] — See No. 6198, post. 

Issue of shares to directors at discount or under- 
value.] — See Sect. 28, sub-sect. 6, E. (a), ante. 

PART III. SECT. 36, SUB-SECT. 10.— 

C. (d) iv. 

m. Disposing of assets wWiout pro’ 
viding for debt — Personal liability — 

Goods supplied to company during 
liquidation.y—S. suppliod goods to a 
oo. in course of liquidation. Applt. 
was the liquidator of the co., & he 
carried on the business in the oo.’s 
name for some years, & C. was jnanager 
of the branch to which the goods were 
supplied. S. sued O. for the price of 
the goods & in that suit applt. was 


Whether absent director liable for acts of co- 
directors.] — See Sect. 28, Sub-sect. 7, E., ante. 

Powers, duties & liabilities of directors generally.] 
— See Sect. 28, sub-sects. 5, 6, ante. • 

Powers, duties & liabilities of secretary & other 
officers generally.] — See Sect. 29, sub-sects. 1, D., 
2, C., D., ante. 

iv. Misfeasance by Liquidator, 

6178. Allegation by single contributory — Of 
breach of duty against liquidator — In falling to pro- 
cure allotment to which contributor entitled under 
reconstruction scheme.] — The ct. has not, under 
1862 Act, or 1890 (Winding up) Act, & Rules of 
1890 made thereunder, jurisdiction upon a 
summons taken out by a contributory in the 
winding up of a co. to deal with a claim made by 
the contributory against the liquidator of the co. 
for damages for alleged breach of contract or 
breach of duty on his part in failing, when acting 
under 1862 Act, s. 161, to procure an allotment 
to the contributory of certain shares in a new 
CO. in pursuance of a scheme of reconstruction. — 
Re Hill’s Waterfai^l Estate & Gold Mining 
Co., [1896] 1 Ch. 947 ; 12 T. L. K. 316 ; suh nom. 
Re Hill’s Waterfall Estate & Gold Mining 
Co., JjTD., Ex p. Bayliss, 65 L. J. Ch. 476 ; 74 
L. T. 341 ; 3 Mans 158. 

6179. Disposing of assets without providing for 
debt — Income tax.] — Liquidators pay away all 
the assets to contributories & others without 
making provision for a Crown debt for Income 
Tax : — Held : the liquidators misapplied the 
assets within the meaning of 1890 (Winding up) 
Act, s. 10, must pay the amount of the Crown 
debt ; in default of payment, a writ of attach- 
ment is issuable as a matter of right, the ct. having 
no discretion in the matter . — Re Watchmakers’ 
Alliance & Ernest Goode’s Stores, Ltd, 
(1905), 5 Tax Cas. 117. 

6180. .J — -The liquidator of a co. 

which was being wound up for the purpose of the 
sale of its undertaking to a new co. distributed 
the assets of the old co. without providing for 
income tax due to the Crown : — Held : he had 
been guilty of misfeasance within 1890 (Winding 
up) Act, s. 10, & must pay the amount due to 
the Crown . — Re New Zealand Joint Stock & 
General Corpn., Ltd. (1907), 23 T. L. R. 238. 

{e) Defences to Misfeasance Proceedings, 

Proceedings out of time.] — See Nos. 3376, 3444, 
156, ante, No. 0183, post. 

6181. Acquiescence of shareholders.] — In 1899 
two brothers, R. I. & J. I., who had certain patent 
rights, arranged with six shipowners to form a 
private co., & to sell to such co. their business 
& patent rights for £6,000, payable as to £3,000 
in cash & as to £3,000 in fully-paid shares. It 
was arranged ( 1 ) that the capital of the co. should 
be £25,000, divided into 2,500 shares of £10 each ; 

(2) that the vendors should take 300 fully paid-up 
shares as the balance of their purchase-money ; 

(3) that the six shipowners should take & pay 

Lip the defence that ho was not per- 
sonally liable, as he was only liquidator, 

& that at the time he was sued the 
liquidation hod ceased : — Held : there 
was a statutory duty resting: upon the 
liquidator to see that all claims were 
paid before he distributed the assets, 

& he must have known of the debt ; 
even if he were not to be deemed a 
liquidator, but a private individual, 
he was responsible to C., his servant 
or agent. — Brown v. Cowan (1912), 

31 N. Z. L. R. 1219.— N.Z. 


made a party, as well as his assignees. 
Judgment went against the assignees, 
on the ground that they had given an 
Indenmitv to applt. to pay all the 
debts of the oo. that appeared in their 
books of account. This debt was not 
in the ordinary books of account, but 
was in a lottor-book, in a letter that 
had been sent to applt. The assignees 
appealed & O. was ordered to pay tho 
amount. He paid the amount into 
ot., & commenced an action against 
applt, for indemnity, but applt. set 
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i X\ / -\ -1 

for fifty shares apiece for the purpose of raising 
the £3,000 payable in cash to the vendors ; 
(4) that of the remaining 1,900 shares each of the 
six shipowners should 300 fully-paid shares 
for his own benefit ; (5) that the last 100 shares 
should be held in reserve and should be applied 
in making bonus payments to persons introducing 
business to the co. On Dec. 7, 1899, the co. was 
duly incorporated with the capital above stated. 
No prospectus was issued, & there was no inten- 
tion to go to the public with shares. In pursuance 
of the above-mentioned arrangement an agree- 
ment, dated Mar. 23, 1900, was entered into 
between the vendors &: the co., whereby the 
vendors purported to sell their business & patent 
rights to the co. for £25,000, payable as to £3,000 
in cash & as to £22,000 by the allotment to the 
vendors or their nominees of 2,200 fully-paid 
shares. The agreement was fully registered & the 
shares were allotted in accordance with the 
antecedent arrangement. In Nov. 1901, the co. 
went into liquidation, & a summons was taken 
out by the liquidator against the four directors 
— viz, 11. 1. &L three of the shipowners, for a declara- 
tion that the three shipowner directors were 
liable as contributories for the full amount of the 
fully paid-up shares which they had received, &, 
in the alternative for a declaration that all four 
directors were liable for misfeasance : — Held : 
the directors were not liable on the ground of 
misfeasance, all the shareholdci's having known 
of & acquiesced in tlie transaction . — Re Innes &; 
Co., Ltd., [1903] 2 Ch. 254 ; 72 L. J. Ch. 043 ; 
89 L. T. 142 ; 51 W. R. 614 ; 19 T. L. R. 477 ; 
47 Sol. Jo. 513 ; 10 Mans. 402, C. A. 

.] — SeCy also, No. 6773, post. 

6182. Set off — Of money due from company.] — 
The directors of a co. agreed to pay £2,600 to the 
promoter of the co. for his services as promoter 
& as the originator of an idea upon which the co. 
was financially based. There was an under- 
standing, which did not amount to an agreement, 
that the promoter should expend the £2,600 in the 
purchase of the co.’s debentures. The £2,600 
was then paid out of the funds of the co. to the 
promoter & repaid by him as the purchase-money 
for debentures to the like amount. These deben- 
tures were afterwards distributed by the promoter 
between himself & the directors. In the winding 
up of the co. ; — Held: (1) the directors were 
liable to make good the £2,600 improperly paid 
by them out of the funds of the co. ; (2) there can 
be no right of set off in respect of moneys directed 
to bo made good for misfeasance . — Re Anglo- 
French Co-operative Society, Ex p. Pelly 
(1882), 21 Cli. D. 492 ; 47 L. T. 638 ; 31 W. R. 
177, 0. A. 

Annotations : — As to (2) Folld. Be Exchange Banking Co., 

Flltcroft’s Case (1882), 21 Ch. D. 619. Apld. Be Carriage 

Co-op. Assocn. (1884), 27 Ch. I). 322. Befd. i?e Auriferous 

Properties, [1898] 1 Ch. 691 ; Be Leeds Sc Hanley Theatres 

of Varieties, [1904] 2 Ch. 46. 

6183. .] — The directors of a limited 

CO. for several years presented to the general 
meetings of shareholders reports & balance- 
sheets in which various debts known by the 
directors to be bad were entered as assets, so 


that an apparent profit was shown though in 
fact there was none. The shareholders, relying 
on these documents, passed resolutions declaring 
dividends, which the directors accordingly paid. 
An order having been made to wind up the co. 
the liquidator applied under 1862 Act, s. 165, 
for an order on the directors to replace the amount 
of dividends thus paid out of capital : — Held : the 
directors could not set off any money due from 
the CO. to them against the amounts which they 
were ordered to replace , — Re Exchange Banking 
Co., Flitcroft’s Case (1882), 21 Ch. D. 519 ; 
52 L. J. Ch. 217 ; 48 L. T. 86 ; 31 W. R. 174, 
C. A. 


Annotations: — Bold. Be Denham (1883), 25 Cli. D. 752 ; 
^London Financial Assocn. v. Kelk (1884), 28 Ch. D. 107 ; 
Leeds Estate, Building & Investment Co. r. Shepherd 
<1887), 36 Ch» D. 787 ; Re Bassett, Ex Lewis (1895). 
2 Mans. 177 ; Be Kingston Cotton Mill Co., (Ne. 2 ) 
[1896] 1 Ch. 331 ; Be National Bank of Woles. [1899] 
2 Oh. 629 ; Lucas v. Fitzgerald (1903), 20 T. L. K. 16 ; 
Towers v. African Tug Co., [1904] 1 Ch. 658. 

Guinness t?. Land Corpn. of Ireland (1882), 22 Ch. D. 
849 ; Re Oxford Benefit Building & Investment Soc. 
(1886), 35 Ch. D. 602 ; Re Faure Electric Accumulator 
Co. (1888), 40 Ch. D. 141 : Be Liverpool Household 
Stores Assocn. (1890), 69 L. J. Ch. 616 ; Municipal 
Freehold Land Co. v. Pollington (1890), 63 L. T. 238 ; 
Be Sharpe, Re Bennett, Masonic & General Life Assce. 
Co. V. Sharpe, [1892] 1 Ch. 164 ; Vernor v. General & 

Tnist. 118941 2 Ch. 239 : Aloxhom 


V. Grant, [1900] 1 Q. B. 88. 


6184. Release by company.] — It is not compe- 
tent for a respt. on a summons against him for 
misfeasance to set up as a bar to the proceedings 
that a release had been given him by the co. 
which included a general clause of release, unless 
such release is shown to have contemplated the 
matters actually in question on the summons. — 
Re Joint Stock Trust & Finance Corpn., Ltd. 
(1912), 56 Sol. Jo. 272. 

6185. Rescission of contract by company Im- 
possible — Director interested In contract.] — Caven- 
dish Bentinck V. Fenn, No. 6161, ante. 


( / ) Misfeasance Claims as Assets. 

6186. Claims are choses in action — May be 
signed by liquidator.] — Re Park Gate Waggon 
Works Co,, No. 6329, post. 

May be sold.] — Wood v. Woodhouse 

& Rawson Unitf:d, [189(5] W. N. 4. 

6188. Whether comprised in debenture-holder's 
charge.] — Re Anglo-Austrian Printing & 
Publishing Union, Brabourne v. Same, No. 6549, 
post. 

6189. -.] — (1) A condition that “ the prin- 
ciple & interest secured by this debenture will be 
paid without regard to any equities between the 
CO. & any original or intermediate holder thereof ** 
enables a holder to transfer a debenture to a 
transferee for value & in good faith, free from any 
equities as between him & the co., notwith- 
standing the voluntary winding up & after judg- 
ment in a debenture-holder’s action. 


(2) Moneys recovered on a misfeasance summons 
ire the property ot the co., & the right of debenture- 
lolders to the property is no higher than that of 
the co.— Re Goy & Co., Ltd., Farmer v. Goy & 
Ltd.. [1900] 2 Ch. 149 ; 69 L. J. Ch. 481 ; 
83 L. T. 309 ; 48 W. R. 426 ; 16 T. L. R. 310 ; 

8 Mans. 221. ^ « 

Annotations : — As to (1) Distd. Be Palmer's D^o^tlon & 
FumiBhiiig Co.. [1904] 2 Ch. 743. ConSd. Be Brown & 


PART III. SECT. 36, SUB-SECT. 10.— 

C. (f). 

n. Liability of director under special 
Act .] — The liability of directors pro- 
vided for by 21 Vlot. c. 2, s. 24, 
under which the C. Bank of Newfound- 
land, was Incorporated, Is not an asset 
or chose In actlqn of the corpn.. Sc 
cannot be recovered from the directors 


by the trustees in insolvency of the 
Bank. — C omtvierciaj. Bank Trustees 
V. Pi™ (1896), 7 Nfld. L. R. 888.— 

NFLD. 

0. Money claimed as damaoes for 
misfeasance — Assignment of pr^erty ** 
of company to third party — Whether 
claim included .] — On a note presented 
by the liquidator of a co., under Cos. 


Act, 1862 ( 0 . 89), 8. 125. to have it 
declared tliat one of the directors had 
been giillty of misfeasance or breach of 
trust & was liable to restore a sum of 
money to the co. the defence was a 
denial of all right & title In the hqul- 
dator to the sum recoverable, such 
right & title having been assigned to 
the U. Co. By the terms of the con- 
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GregTory, Shepheard v. Brown & Grwory, Andrews v. 

Brown & Grogrory, [1904] 1 Ch. 627 ; Re Rhodesia Gold- 
fields, Partridgre v. Rhodesia Goldfields, [1910] 1 Oh. 239. 

Raid. Re Peruvian Ry. Construotion Co., [1915] 2 Ch. 144 ; 

Re National Live Stock Insce., Re National General Insce., 

[1917] 1 Ch. 628. OenercUlv, Mentd. Rainford v. Keith & 

Blackman Co„ [1905] 1 Ch. 296. 

6190. Sums recovered by misfeasance proceedings 
— Effect of reconstruction — Whether shareholders 
of old company entitled.] — Upon a reconstruction 
scheme under which the assets of the old co. were 
transferred to a new co. the shareholders of the 
old CO. were entitled to take shares, partly paid- 
up, in the new co., the order sanctioning the 
scheme reserved the right of the liquidator of the 
old co. to take misfeasance proceedings under 
1890 (Winding up) Act, s. 10, against the officers 
of the old co. & otlxers, & the proceeds of any such 
proceedings were to be held by the liquidator for 
the benefit of the sliareholders of the old co. 
Misfeasance proceedings were taken <fe a large 
sum was recovered : — Held : this sum belonged 
to the shareholders of the old co. whether they 
came in under the scheme or not. — Re Olympia, 
Ltd. (1900), 16 T. L. H. 564. 

6191. Money due as damages for misfeasance — 
Set off against money due to same person by com- 
pany.] — Ke Anglo-French Co-operative Societt, 
jEx p. Pelly, No. 6182, ante, 

6192. .] — Re Leeds & Hanley 

Theatres op Varieties, I/td., No. 6445, -post, 

(g) Procedure, 

6193. Form of summons — Grounds of applica- 
tion should be stated.] — Re New Mashonaland 
Exploration Co., No. 6172, ante, 

6194. Joinder of alternative claims for re- 

lief.] — W., M., others, who carried on business 
as cab proprietors livery-stable keepers, became 
desirous of turning their business into a limited 
CO., & a contract was entered into between them, 
as representing the vendors, A the co., in which 
all the vendors became shareholders, for the sale 
of the business for £46,300. This agreement was 
duly filed before the issue of any. shares. The co. 
afterwards getting into difficulties was ordered to 
be wound up compulsorily. The figure at which 
the coaches, liorses, etc., wore set down in the 
hooks of the co. at its formation was about 
£11,000 less than the sum allocated to this item 
in the agreement, & the official receiver sought by 
tills summons to recover this amount from the 
vendors on the ground that to this extent the 
consideration was a sham. The summons was 
twofold : the tli'st portion claiming the amount 
from the vendors as damages for their misfeasance 
as officers of the co. ; the second seeking to make 
them liable as contributories for the amount as 
unpaid on their shares. Preliminary objections 
were taken both to the joinder of the two different 
charges in one summons, & to the attempt to 
obtain such a declaration of liability as was 
asked for in the second branch of the summons 
instead of following the procedure laid down by 
the rules under 1890 (Winding up) Act : — Held : 
(1) while the joinder of the alternative claims for 
relief in one summons was inconvenient, it was 

voyanoo to the U. Co., all right & 
title “in & to any other heritable or 
movable properties & rights Be privi- 
leges of every deficriptlon pertaining 
to OUT business of ooahnasters ** were 
transferred : — Held : the present claim 
was not to “ property ** within that 
description as it did not fall within the 
going bnsiness of coaJmasters bnt 
appeared to be general assets which 
remained with the liquidator ; & the 
liquidator alone had the right to 


not in this ca^ embarrassing, & the objection 
failed ; (2) while the claim for relief adopted in 
the second branch of the summons was not in 
accordance with the ordinary practice, there was 
no reason why this case should not be dealt with 
in this form, this objection also failed ; (3) there 
being admittedly no damages proved, the claim 
for misfeasance failed ; and (4) the official receiver 
having failed to establish that there was no 
contract here capable of registration under 1867 
Act, s. 25, & having made out no case on the 
facts to induce the ct. to go behind the registered 
contract &; draw the conclusion that the considera- 
tion here, so far as is related to the £11,000, was 
merely a colourable consideration, the second 
branch of his summons also failed. — Re Wragg, 
Ltd., [1897] 1 Oh. 796 ; 66 L. J. Oh. 419 ; 75 
L. T. 652 ; 4 Mans. 179 ; affd, [1897] 1 Ch. 818, 
O. A. 

Annotations : — As to (4) Retd, Re London Health Electrical 

Institute (1896), 76 L. T. 668 ; Re Kharaskhoma Exploring 

& Proy^eoting Syndicate, Pyke & Gibson’s Case (1897), 

77 L. T. 82 ; Mosely v. Korfyfontein Mines, [1904] 2 Ch. 

108. Oenerdlly, Mentd. Gardner v. Iredale, [1912] 1 Ch. 

700 ; Hong-Kong & China Qae Co. v. Glen, [1914] 1 Ch. 

527 ; I. R. Conirs, v. Biott, I. R. Comrs. v. Greenwood, 

[1921] 2 A. C. 171. 

6195. Claim for declaration of liability.] — 

Re Wragg, Ltd., No. 6194, ante, 

6196. Service of summons — Out of jurisdiction.] 

— Leave was given to serve out of the jurisdiction 
a summons taken out by the liquidator of a co. 
under 1862 Act, ss. 100, 165, & the parties were 
allowed a time for appearance as upon service of 
a bill or suit. — Re British Imperial Oorpn. 
(1877), 5 Ch. D. 749 ; 25 W. R. 683. 

Annolations : — Mentd. Re Busfield, Whaley v. Busfield 

(1886), 32 Oh. D. 123 ; Re A Foreigner, (1886), 2 T. L. R. 

238. 

6197. .]— Re Household Insurance 

Co., [1878] W. N. 26. 

6198. Service of notice on third parties — Im- 
proper payment of dividends — Service of notice on 
shareholders to whom dividends paid — & by whom 
contribution claimed.] — On a misfeasance summons 
under 1890 (Winding up) Act, s. 10, to render 
directors liable for dividends paid out of capital, 
the ct. has no jurisdiction, by analogy to the third 
party procedure in an action, to give leave to the 
dhectors to serve notice on shareholders, who 
have received the dividends, claiming contribution. 
— Rc Land Securities Co. (1895), 2 Mans. 127 ; 
13 R. 341. 

6199. Position of liquidator on summons — 
Whether obliged to state what parts of affidavit 
intended to be read against particular party,] — 

(1) The official liquidator of a co. applied, under 
1862 Act, s. 165, to make a mmiber of gentlemen, 
some of whom were, & others had been, directors, 
responsible for acts of misfeasance. The alleged 
acts were 107 in number. E. had been a director 
only during the period in which the ffrst eleven 
of these acts were done, Sc it was not sought to 
make him liable in respect of any others. The 
liquidator filed an affidavit of 1150 folios, includmg 
all the cases. E., who appeared alone, applied 
for an order that the liquidator might state what 
paragraphs he intended to read against E. It 


vindicate it. — Davidson (Larkhall 
C oLDiBRiES, Ltd., Liquidator) • v, 
Hamilton (1906), 14 S. L. T. 202.— 
SCOT. 

PART HI. SECT. 36, SUB-SECT. 10.— 

C. (g). 

6198 1. Form of summons — Orounda 
of applioaiion should be stated A — Whore 
it la aonght to make an omoer of a 
CO. liable for ixdsapplication of the 
funds of a oo. or for misfeasance or 


breach of trust in relation to Its 
affairs, the sum sought to be recovered 
should be definitely stated In the 
summons, & the groimds upon which 
the application is based should bo 
fully & adequately set out in an affi- 
davit or affidavits. — Re JehAngur 
Kabani & Co. (1894), I. L. R. 19 Bom. 
88.— IND. 

p. Form of order — R|/ district regis^ 
— Should contain rights obtainable 
in Supreme Court action,] — Appeal 
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Sect, 36. — Winding up by court: Sub-aect, 10, C. (g) 
<Sc D., E. {a) i, <&: ii.] 

appeared that E.’s solr. had borrowed the affidavit, 
So was, on his own showing, able to make out what 
parts of the affidavit affected E. : — Held : E.’s appli- 
cation must be refused, for although the ct. would 
interfere if the cases against different parties were 
mixed up together in a way which was oppressive, 
a deft, must, as a general rule, ascertain for himself 
what part of pltf.’s evidence affects him, & there 
were no circumstances in the present case to take 
it out of the general rule. 

(2) E. applied that the official liquidator might 
be ordered to make the usual affidavit as to docu- 
ments in his possession : — Held : such an order 
ought not to be made, for the official liquidator, 
being an officer of the ct. is not, even in pro- 
ceedings under sect. 165, in the position of an 
ordinary litigant, &; will not, in the absence of 
special circumstances, be required to make an 
affidavit as to documents in his possession, though 
he is bound to produce to the adverse litigant the 
documents which the latter requires to see. — He 
Mutual Society (1883), 22 Oh. D. 714 ; 52 

Jm J. Ch. 621 ; 48 L. T. 651 ; 31 W. R. 872, 0. A. 

6200. Whether required to make affidavit of 

documents.] — Re Mutual Society, No. 6199, ante, 

6201. Security for costs — Whether court 

will order.] — The ct. has jurisdiction to order an 
official receiver, who, acting as liquidator, initiates 
misfeasance proceedings & fails therein, to pay 
the costs of such proceedings personally. On 
that ground he will not be ordered to give security 
for the costs of such proceedings, even though 
there are no assets of the co. remaining. — He 
Powell (W.) & Sons, [1896] 1 Ch. 681 ; 65 
L. J. Ch. 454 ; 74 L. T. 220 ; 44 W. li, 618 ; 12 
T. E. R. 287 ; 40 Sol. Jo. 374 ; 3 Mans. 53. 

Annoiaiions : — Distd. Re Tweddle, [1910] 2 K. B. 67. Refd. 

Re Strand Wood Co., [1904] 2 Ch. 1. 

6202. .] — The ct. has no juris- 

diction to require the liquidator of a co. which is 
in course of being wound up to give security for 
the costs of an application against directors of the 
co. for misfeasance under 1890 (Winding up) 
Act, s. 10. But an order for payment of costs 
by the liquidator personally will be made in a 
proper case. — Re Strand Wood Co., Ltd., [1901] 
2 Ch. 1 ; 73 L. J. Ch. 550 ; 90 L. T. 800 ; 11 Mans. 
291, C. A. 

Annotation : — Mentd. Rainbow v. Kittoe, [1916] 1 Cli. 313. 

Whether personally liable for costs .] — See 

Nos. 6201, 6202, ante, 

6203. Setting down summons.] — Practice 
Note, [1922] W. N. 294. 

6204. Transfer of summons — From county court 
— When ordered.] — An order had been made in the 
county ct. for the winding up of a co. ; So the 
liquidator, by a motion in the winding-up pro- 
ceedings which was in the nature of a misfeasance 
summons, charged resp. with misfeasance or 
breach of trust involving a large sum of money. 
Tlie affidavits sworn on the motion were 
voluminous, So the county ct. judge could not give 
the case a continuous hearing. In the event of an 
appeal from the county ct. the appeal would b(i 
first to a divisional ct., So the appeal to that ct. 
would be excluded if the motion were transferred 
to the High Ct. On an adjourned summons in 
co.’s winding up issued by resp. for the transfer 


of the proceedings to the High Ct. : — Held : 
(1) the proceedings must be transferred to the 
High Ct. ; (2) the matter should be taken before 
the registrar in the winding up, who should direct, 
that before any further affidavits were filed points of 
claim So defence be delivered, So lists of documents 
or cross-orders for discovery made . — He Vestal 
Hosiery Co., (1922), 91 L. J. Ch. 627 ; 126 

L. T. 631 ; 06 Sol. Jo. 334 ; [1922] B. So C. K. 155. 

6205. Hearing of summons — On affidavit evi- 
dence — Cross-examination upon affidavits.] — The 
liquidators of a co. which was in course of being 
wound up took out a summons, under 1862 Act, 
s. 165, seeking to make the directors liable for 
misfeasance So breach of trust. Numerous 
affidavits were filed for So against the summons. 
The liquidators applied to the chief clerk to have 
the summons entered in the list of deponents 
taken in ct. at the hearing ; but the chief clerk 
made an order refusing the application. The 
liquidators accordingly moved to discharge that 
order, on the ground tliat it would be much more 
convenient to have the summons treated as a 
witness action ; So that, if the cross-examination 
took place before the chief clerk, or one of the 
examiners of the ct., a great deal of irrelevant 
matter would be gone into. So much time thus 
unnecessarily occupied : — Held : the application 
to discharge the chief clerk’s order must be refused ; 
unless a special case was shovn, summonses of 
this nature were to be lieard as summonses on 
affidavit evidence, So any cross-examination upon 
the affidavits must take place before one of the 
examiners of the ct. ; So the present case was one 
which ought to go before an examiner of the ct. — 
Re Faure Electric Accumulator Co., Ltd. 
(1888), 58 L. T. 42. 

6206. Case of real dispute, complexity 

or difficulty.] — Practice Note (1921), 66 Sol. Jo. 
157. 

Annotation .'—Refd. Re VeBtal Hosiery Co. (1922), 91 

L. J. Ch. 627. 

6207. On whom burden of proof.] 

Cavendish Bentinck v, Fenn, No. 6161, ante, 

6208. Costs — Personal liability — Official receiver 
acting as liquidator.] — He Powell (W.) So Sons, 
No. 6201, ante, 

6209. .] — Re Strand Wood Co., Ltd., 

No. 6202, ante, 

0210. Taxation — Costs of official receiver’s 

report.] — A report of the official receiver or a 
liquidator in suiiport of a misfeasance summons 
is not on taxation tn be treated as equivalent to a 
pleading or affidavit. 

On the hearing of a misfeasance summons 
adjourned into ct. So heard on oral evidence — as 
bfdween party So party — (1) costs for official 
receiver’s report were allowed as for drawing So 
copying a statement of facts ; (2) cost of instruc- 
tions for brief were disallowed ; (3) fees, &■ costs 
of third counsel were allowed ; (4) refreshers to 
counsel were held to be within the taxing officer’s 
discretion ; (5) costs So fees of further consulta- 
tions beyond the first under the circumstances of 
the case disallowed. — Re Anglo-Austrian Print- 
ing So Publishing Union, [1894] 2 Ch. 622 ; 63 
L. J. Ch. 632 ; 71 L. T. 331 ; 42 W. K. 648 ; 38 
Sol. Jo. 513 ; 1 Mans. 361 ; 8 R. 610. 

6211, Enforcement of order — For repayment 
— Default in payment — Liability to imprisonment.] 


from the settlement by district registrar 
o terms of an order under a mis- 
feasance summons pursuant to Wind- 
ing-up Act, 1906, 8. 123, against certain 
directors of the co. for alleged mis- 
application of trust funds. The 


directors were seeking a term in the 
order by which they should he enabled 
to have the same rights of discovery 
by vivd voce examination, delivery of 
interrogatories & discovery of docu- 
ments, as if the application had been 


an action or actions in the Supremo 
Ct. : — Held : the order should contain 
a term giving discovery as asked, & 
the appeal should be allowed. — /fc 
Traders Trust Co. (1915), 8 W. W. H. 
1080.— CAN. 



Paet hi. — Companies ltneer Companies (Consolidation) Act, 1908, etc. 909 


— director of a co. was ordered under 1862 Act, 
s. 165, to pay the full value of shares received by 
him from the promoter, upon which no money 
had been paid : — Held : upon motion to commit 
him to prison for non-payment of the money, 
that his case was not that of a defaulting trustee 
within Debtors Act, 1869 (c. 62), s. 4, but of a 
shareholder who had paid the full amount duo 
from him. Motion to commit refused. — Re 
Diamond Fuel Co., Metcalfe’s Case (1880), 
13 Ch. D. 815 ; 49 L. J. Ch. 347 ; 42 L. T. 178 ; 
28 W. R. 435. 

Annotation : — Reid. He Bourne, Davey v. Bourne, [1906] 
1 Ch. 697. 

6212. Appeal — Time for — Extension of — To 
enable liquidator to consult creditors & share- 
holders.] — A misfeasance summons taken out 
against directors by the liquidator of a co. was 
disniissed on Nov. 29, 1010. The liquidator 
received the opinion of counsel as to the chance of 
the success of an appeal on Dec. 16, <te on Dec. 21, 
sent a circular to the shareholders <fc creditors 
acquainting them with the opinion & asking for 
funds to prosecute the appeal. In response to 
this circular an insufficient sum was promised, & 
on Jan. 5, 1911, he sent a second circular & 
applied to the ct. to extend the time for appealing 
to Jan. 31, the time for appealing having expired 
on Dec. 13, 1910 : — Held : tlie liquidator had taken 
a proper course in consulting the creditors & 
shareholders, & under the circumstances the time 
for appealing ought to be extended . — Re Brazilian 
Rubber Pi^antations & Estates, Ltd. (1911), 
103 L. T. 882, 0. A. 

D, Relation haclc of Liquidator's Title, 

See Sub-sect. 4, B., ante, 

E, Contributories, 

{a) Who arc, 
i. Ill General, 

Of insurance companies.] — See Part V., Sect. 8, 
sub-sect. 3, post. 

Of unregistered companies.]^ — See Part VII., 
Sect. 2, sub-sect. 5, post. 

Of cost-book companies.] — See Part VIII., Sect. 
1, sub-sect. 6, C., post, 

ii. Present Members, 

ScCy now, 1908 Act, ss, 123-128. 

When liable as contributory — In general.] — See 
Sect. 7, sub-sect. 6, A., Sect. 12, ante, 

Shares taken subject to conditions.] — See 

Sect. 17, sub-sect. 1, B., sub-sect. 3, D., ante. 

Contract to take shares induced by mis- 
representation or fraud.] — See Sect. 8, sub-sect. 3 ; 
Sect. 17, sub-sect. 1, G., ante, 

Shares held by agents.] — See Sect. 17, sub- 
sect. 2, B., ante. 

Shares taken in fictitious name or in name 

of another.] — See Sect. 12, sub-sect. 5 ; Sect. 17, 
sub-sect. 2, C., ante. 

Shares held by executors.] — See Sect. 21, 

sub-sect. 4, B. (c) ; Sect. 17, sub-sect. 2, D., ante, 
Shares held by trustees.] — See Sect. 12, sub- 
sect. 5, B. ; Sect. 17, sub-sect. 2, E., ante, 

Shares taken by persons under incapacity.] 

— See Sect. 12, sub-sect. 2 ; Sect. 17, sub-sect. 2, 

F., sub-sect. 3, D. (e), ante, 

Shares held by bankrupts.] — See Sect. 24, 

sub-sect. 2, ante ; Bankrufi'cy & Insolvency, 
Vol. IV., pp. 586, 687, Nos. 5365-5307. 

Shares held by directors — Qualification 

shares.] — See Sect. 28, sub-sect. 2, C., ante. 


Allotment of shares defective or delayed.]' 

See Sect. 17, sub-sect. 3, C., D. (c) & (d), ante, 

6218. Shares fully-paid .] — Re London 

Armoury Co., Ltd., No. 5492, ante. 

6214. No circumstances importing 

fraud.] — The holders of fully-paid shares in a 
limited co. are not, in the absence of any circum- 
stances importing fraud in the allotment to them, 
liable to be placed on the list of contributories, 
although no actual money has been paid on the 
shares . — Re British & Foreign Cork Co., Leif- 
child's Case (1865), L. R. 1 Eq. 231 ; 13 L. T. 
267 ; 11 Jur. N. S. 941 ; 14 W. R. 22. 

Annotations : — Refd. Re Britannia Permanent Bldg. 8oc. 
(1891), 65 L. T. 196: Re Wragg, [1897] 1 Ch. 796. 
nentd. Re Baglan Hall Colliery Co. (1870), 5 Ch. App. 
349, n. 

6215. .] — A holder of fully paid-up 

shares in a limited co. is a “ contributory ” within 
1802 Act. Therefore, where, imder the winding 
up of such a CO. all debts had been provided for : — 
Held : the liquidators were justihed in making a 
call upon the partly paid-up shareholders for the 
purpose of adjusting the rights between them & 
the fully paid-up shareholders. — Re Anglesea 
Colliery Co. (1866), 1 Ch. App. 555 ; 35 L. J. Ch. 
809 ; 15 L. T. 127 ; 30 S. P. 692 ; 12 Jur. N. S. 
696 ; 14 W. R. 1004, L. JJ, 

Annotations : — Apld. Re Coed Madog Slato Co., [1877] 
W. N. 190. Consd. Re Sheppard’s Corn Malting Co., 
Ejc p Lowenfeld (1893), 70 L. T. 3. Apld. Re Osmond- 
thorpe Hall Frt^ehold Garden & Building Allotment Soc. 
(1913), 68 Sol. Jo. 13. Refd. Re National Savings Bank 
Asfiocn. (1866), 1 Ch. App. 547 ; Re Barned’s Banking 
Co., Andrew’s Case (1867), 3 Ch. App. 161 ; Re Imperial 
Mercantile Credit Assocn., CJhapman & Barker’s Case 
(1867), L. R. 3 Eq. 361 ; Re Hodges Distillery Co., Ex p, 
Maudo (1870), 6 Ch. App. 51 ; Sheppard v. Sclnde, 
Punjaub & Delhi Ry. & Abbott (1887), 66 L. J. Ch. 658 ; 
Birch V. Cropper, Re Bridgewater Navigation Co. (1889), 
14 App. Cas. 625 ; Re Driffield Oas Light Co., [1898] 
1 Ch. 451 

6216. .] — Re National Savings 

Bank Assocn., No. 5493, an/r. 

6217. Member otherwise indebted to 

company.] — A holder of fully paid-up shares in 
a CO., although indebted to the co., cannot be put 
on the list of contributories . — Re Marlborough 
Club Co. (1868), L. R. 5 Eq. 365 ; 37 L. J. Ch. 
296 ; 18 L, T. 46 ; 16 W. R. 668. 

Annotations : — Consd. Re Britannia Permanent Benefit 
Bldg. Soc. (1891), 65 L. T. 196. Refd. Re Maria Anna & 
Steinbank Coal & Coke Co., Maxwell’s Case (1874), 
L. R. 20 Eq. 585. Mentd. Re Dronfleld Silkstone Coal Co. 
(No. 2) (1883), 23 Ch. D. 511. 

Shares issued or credited as fully or 

partly paid .] — See Sect. 20, ante. 

6218. Depositor of money with company — 

Depositor entitled to be given stock vouchers by 
company.] — The deed of settlement of a co. 
provided that all persons holding any stock in 
the assocn. should (among other persons) be 
members. The deed defined two classes of stock 
— mutual stock & the capital stock. The mutual 
stock was to be of unlimited amount, & was to 
bear interest, payable only out of profits & not 
exceeding £5 per cent. After some time^ the co. 
assumed the title of bank of deposit, & issued a 
prospectus inviting deposits, stating that stock 
vouchers would be given for all sums deposited, 
but not stating an^hing from wluch it could 
fairly be inferred that depositors would become 
shareholders or share in profits. D. deposited a 
sum with the assocn. & received a certificate that 
she was entitled to a corresponding amount of 
“ investment stock ” : — Held : (1) D. was not the 
holder of any such stock as was contemplated by 
the deed, was not entitled to share in profits, & 
was not a contributory ; (2) D. was entitled to 
proceed in an action for the purpose of making the 
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Sect, 36. — Winding up by court : Svh-sect, 10, E, (a) 
n., 


CO. bkpt. — jRe National Insurance & Investment 
Assocn., Davies’s Case, Abercorn’s (Lord) Case 
(1862), 4 De G. F. & J. 78 ; 31 L. J. Ch. 828 ; 7 
L. T. 226 ; 8 Jur. N. S. 951 ; 10 W. B. 548 ; 45 
E. B. 1112, L. JJ. 


Annotations : — Meutd. Re National Assce. & Investment 
Assocn., Exp. Cotterell (1862), 32 L. J. Ch. 66 ; Re Great 
Northern & Midland Coal Co., Currie’s Case (1863), 
3 De G. J. & Sm. 367 ; Re Llanharry Hematite Iron Ore 
Co., Roney’s Case, Stock’s C^e (1864), 4 De G. J. & Sm. 
426 ; Re Waterloo Life Assce. Co., Saunder’s Case 
(1864), 10 L. T. 3 ; Re Life Assocn. of England, Blake’s 
Case (1866), 34 Beav. 639 ; Re (General International 
Agency Co., Chapman’s Case (1866), L, R. 2 Eq. 667 : 
Henderson r. Lacon a867), L. R. 5 Eq. 249 : Re Inter- 
national Contract Co., Levita’s Case (1867), 3 C^i. App. 
36 ; Ilfracomhe Ry. v. Nash (1870), 18 W. R. 431 ; Re 
Great Oceanic Telegraph Co., Harward’s Case (1871). 
L. R. 13 Eq. 30 ; Re Metropolitan Public (Carriage & 
Repository Co., Brown’s Case (1873), 9 Ch. App. 102 ; 
Re Freehold & General Investment Co., Green’s Case 
(1874), L. R. 18 Eq. 428 ; Rc British Provident Life & 
Guarantee .^socn., De Ruvigne’s Case (1877), 5 Ch. D. 
306 ; Re Colombia Chemical Factory Manure & Phosphate 
Works. Hewitt’s Case, Brett’s Case (1883), 25 Ch. I). 
283 ; Amison v. Smith (1889), 41 Ch. D. 348 ; Re Printing 
Telegraph & (Construction Co. of Agonce Havas, Ex p. 
CamnieU, [18943 2 Ch. 392. 


iii. Past Members, 


See^ 71010, 1908 Act, ss. 123, 124. 

6219. To what companies 1862 Act, s. 38, 
applicable — Company compulsorily registered.] — 

An insurance co. regi^red under 7 &; 8 Viet. c. 110, 
was afteiwards registered under sect. 209 of above 
Act, which obliges such cos. so to register them- 
selves “ in the manner & subject to the regula- 
tions ” thereinbefore contained. On the co, being 
wound up, a person who had parted with his shares 
in the co. within a year before the winding up 
resisted being placed on the list of contributories 
as a past member, on the ground that sect. 38, 
which makes past members liable, applied in terms 
only to co. formed under the Act, & that the words 
in sect. 209 “ subject to the regulations herein- 
before contained ” did not import it into a case 
of compulsory registration i — Held : the eftect of 
the Act was to put a co. compulsorily registering 
itself under sect. 209 in the same position as if 
the registration had been voluntary, & sect. 38 
applied to such a co. — Re European Assurance 
Society, Bamsay’s Case (1876), 3 Cli. D. 388 ; 
35 L. T. 654 ; 25 W. B. 279 ; siib nom. Re Euro- 
pean Society Arbitration Acts, Bamsay’s Case, 
46 L. J. Ch. 411, C. A. 

Annofofion Refd. Boaler v. Brodhurst (1892), 8 T. L. R. 

398* 


6220. 


All companies formed under Act 


Company limited by guarantee.] — ^Above sect., 
which is reproduced in 1908 Act, s. 123, applies 
to all cos. formed under the Act. Therefore the 
past members of a co. limited by guarantee, as 
well as the past members of a oo. limited by shares, 
who have ceased to be members within a year 
before the commencement of the winding up of 
the co., are not liable to contribute to the assets 
cl the co., unless it appears to the ct. that the 
existi]^ members are unable to satisfy the con- 
tributions required to be made by them in pur- 
suance of the Act. — Re PRE3aER Underwriting 
Assocn., Ltd. (No. 1), [1913] 2 Ch. 29 ; sub nom. 
Re Premier Underwriting Assoc., Ltd., Ex p. 
Great Britain Mutual Marine Insurance 
Assocn., Ltd., 82 L. J. Ch. 383 ; 108 L. T. 824 ; 
57 Sol. Jo. 594 ; 20 Mans. 189. 

6221. When liable as contributory — General 
rule.]— In the winding up of a joint-stock co. a 
past member who ceased to be a member within a 
year before the commencement of the winding up 


ca^ot be placed on the list of contributories until 
it is proved, first, that there was at the date of 
the winding -up order some existing debt or liability 
of the co. contracted before he ceased to be a 
member ; &, secondly, in the case of a limited co., 
that the shares formerly held by him have not 
been fully paid up. — Re Contract Corpn., 
Weston’s Case (1868), L. B. 6 Eq. 17 ; 37 
L. J. Ch. 617 ; 32 J. P. 648. 

6222. Exhaustion of “ A list.] — The arts. 

of assocn. of a co. provided that the forfeiture of a 
share should involve the extinction of all interest 
in, & all claims against, the co. in respect of the 
share ; but that any member whose shares had 
been forfeited should be liable to pay to the co. 
all calls owing on such shares at the time of such 
forfeiture : — Held : the former owner of forfeited 
shares could not be placed on the list of contribu- 
tories as a present member, in respect of the calls 
owing on his shares at tlie time of forfeiture. No 
person can bo settled on the list of contributories 
as a past member until it has been actually ascer- 
tained that the present members are unable to 
satisfy the contributions required to be made by 
them. — Re Blakely Ordnance Co., Needham’s 
Case (1867), L. B. 4 Eq. 135 ; 36 L. J. Ch. 605; 
16 L. T. 472. 

Annotations : — Befd. Ladies Dross Assocn. v Pul brook, 

[1900] 2 Q. B. 376. Mentd. Aboraman Ironworks v. 

Wickens (1868), 18 L. T. 305 ; Re Goy, Farmer v. Goy 

(1900), 83 L. T. 309. 

6223. ,] — Wliere it appeared that the 

persons who were members of a limited co. at 
the time when the order was made for winding it 
up would be not able to pay enough to satisfy 
the debts of the co. if ilie whole amount of the 
shares were called up ; — Held : past members of 
the co., who had not ceased to be members for 
one year prior to the winding up, must be placed 
on the list of contributories. 

In the winding up of a co. the list of contribu- 
tories, as past members should be settled as soon 
as conveniently may be, but not in such a manner 
as to determine any question as to the extent of 
the liability of such contributories respectively. 
As a general rule, costs in contributories’ cases 
ouglit to follow the result. — Re Barned’s Banking 
C o., Andrew’s Case (1807), 3 Ch. Ai>p. 161 ; 37 
L. J. Ch. 87 ; 17 L. T. 305 ; 16 W. B. 113, L. J. 
Annoiaiion : — Refd. Re Contract Corpn., Weston’s Case 

(1868), L. R. 6 Eq. 17. 

6224. .] — Helbert v. Banner, Re 

Barned’s Bank, No. 6283, post, 

6225. .] — All persons who have been 

members of a co. within twelve months prior to the 
date of winding up are liable to be placed on B. 
list as soon as it is apparent that the contributories 
on A. list are exhausted. — Re Land Credit Co. 
OP Ireland, Humby’s Case (1872), 26 L. T. 936 ; 
20 W. B. 718. 

6226. Effect of compromise by liquidator 

with transferee.] — ^A., a contributory, who was a 
holder of shares at the date of the winding up, 
being unable to pay the calls, an agreement was 
entered into, under the sanction of the ct., by 
which ceHain sums of money & a transfer of all 
the contributory’s interest in the co. were to be 
accepted by the liquidator in full discharge of all 
claims against the contributory. The agreement 
contained a stipulation that nothing therein con- 
tained should prejudice the right of the co., or of 
its liquidator, or creditors, against any other con- 
tributories of the CO., whether as present or past 
members thereof, or otherwise. After this a list 
of contributories or past members was made out, 

the name of H., a former holder of A.’s shares, 
was placed on the list of contributories as a i)ast 
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member : — Held : the compromise with A. did 
not take away the liability of H. to the co., & H. 
was rightly placed on the list as a past member. — 
Re Natal Investment Co., Nevill’s Case (1870), 
6 Ch. App. 43 ; 40 L. J. Ch. 1 ; 23 L. T. 677 ; 19 
W. R. 36, L. JJ. 

Annotations : — Extd. Re Contract Corpn., Hudson’s Case 

(1871), L. R. 12 Bq. 1. Apld. Roberts v. Crowe (1872), 

L. R. 7 C. P. 629. Reid. Kellook v, Enthoven (1874), 

L. R. 9 Q. B. 241. 

6227. .] — H. sold & transferred fifty 

shares in a co. to D., who, on the co. being wound 
up within a year after the transfer, was placed on 
the list of contributories. The liquidator, with 
the sanction of the ct., entered into a compromise 
with D., & on payment of half the amount due for 
calls, released him from liability without any 
reservation of rights against third parties, & placed 
H. on the B. list of contributories for the amount 
remaining due on the same shares : — Held : this 
was not a case of principal surety, but only of 
statutory liability ; <& 11. was, notwithstanding 
the compromise with D., still liable as a con- 
tributory. — Re Contract Corpn., Hudson’s Case 
(1871), L. R. 12 Eq. 1 ; 40 L. J. Ch. 444 ; 24 L. T. 
534 ; 19 W. R. 091. 

Armotation Consd. Roberts v. Crowe (1872), L. R. 7 C. P. 

629. 

6228. .] — Hklbert v. Banner, Re 

Barned’s Bank, No. 6283, post, 

6229. .] — The discharge of a con- 

tributory in class A., under 1862 Act, s. 160, does 
not release him from his implied contract to 
indemnify the transferor, who has been placed a 
contributory in class B., the co. having been wound 
up within twelve months after the transfer. Deft., 
a holder of shares at the date of the winding up 
of a CO., being unable to pay the calls in full, an 
agreement was entered into between him & the 
liquidator, with the sanction of the ct., by which a 
certain sum & a transfer of all the contributory’s 
interest in the co. were to be accepted by the 
liquidator in full discharge of all calls, claims, etc., 
which the co. or liquidator had or thereafter might 
have against him. The agreement contained a 
proviso that “ nothing herein cemtained shall in 
any way prejudice or affect the rights or remedies 
of the CO., or the liquidator or the creditors thereof, 
against any other contributories of the co., whether 
as present or past members thereof or otherwise, 
& that the liability of such members to contribute 
to the assets of the co. shall remain the same as 
if this agreement had not been made, save only 
to the extent of the sum paid ” under the agree- 
ment. Subsequently, the name of pltf., the 
former holder of deft.’s shares, was placed upon 
the list of class B. contributories, as a past member, 
the winding up of the co. having taken place 
within twelve months after the registration of the 
transfer to deft. : — Held : the compromise with 
the liquidator did not absolve deft, from his 
implied contract to indemnify pltf. against future 
calls. The relation between transferor & trans- 
feree is not that of principal &; surety, but one of 
primary & secondary liability. — Roberts v, 
Orowb (1872), L. R. 7 0. P. 629 ; 41 L. J. C. P, 
198 ; 27 L. T. 238. 

Annotations : — Reid. Kellock v, Enthovou (1874), L. R. 9 

Q. B. 241. Blentd. Bonner v, Tottenham & Edmonton 

Permanent Investment Bldg. Soo., [1899] 1 Q. B. 161. 

6230. Purchase of debts by past member — 

In respect of which member called on to contribute.] 

— Where a past member of a co., after he had been 
settled on the list of contributories, & a call had 
been made upon him, bought up the debts in 
respect of which he was liable to contribute to the 
CO. ; — Held : he was not liable to contribute to the 


costs of winding up the co., except as to so much 
of such costs as were incurred in settling the “ B ** 
list of contributories, &> that he was not even 
liable to^ contribute to those if the liquidator had, 
at the time of settling that list, sufficient money 
in hand to pay them. — Re Greening & Co., 
Marsh’s Case (1871), L. R. 13 Eq. 388 ; 41 
L. J. Ch. Ill ; 25 L. T. 651 ; 20 W. R. 87. 

6231. Due on termination of member- 

ship — & remaining due when winding-up order 
made.] — Re Blakely Ordnance Co., Brett’s 
Case, Re Oriental Commercial Bank, Morris’ 
Case, No. 6050, ante. 

Winding up of company before registration 

of transfer.] — See Sect. 23, sub-sect. 2, C. (r), ante, 

Contract for sale of shares voidable for mis- 
representation or fraud.] — See Sect. 23, sub-sect. 2, 
C. (rf), ante, 

Transfer not in compliance with formalities.] 

— See Sect. 23, sub-sect. 3, C. (&) ; sub-sect. 14, 
ante, 

Consent or approval of directors to transfer 

withheld.] — See Sect. 23, sub-sect. 5, ante. 

Transfer irregular or fraudulent.] — See 

Sect. 23, sub-sect. 12, E., ante. 

Transfer by & to persons under incapacity.] 

— See Sect. 23, sub-sect. 15, ante, 

Forfeiture of shares on default by trans- 
feree.] — See Sect. 27, sub-sect. 2, C., ante. 

Shares purchased by company.] — Sec Sect. 

31, sub-sect. 2, B., ante. 


(6) Liability of Contributories generally* 


Nature of liability generally.] — See Sect. 12, sub- 
sect. 4, B. (6), ante. 

6232. Question of fact.] — The liability of a person 
as a contributory under the winding-up Acts is 
not a question of law, but of fact. The test of his 
liability in equity is his liability at law. — Bright 
V, Hutton, Huti^on v. Bright (1852), 3 H. L. Gas. 
341 ; 7 Ry. & Can. Gas. 325 ; 19 L. T. O. S. 249 ; 
10 E. R. 133 ; sub noin. Bright v. Hutton, Hut- 
ton V. Bright, Re Direct Birmingham Oxford 
Reading & Brighton Ry. Co,, 10 Jur. 696, H. L. 

Annotations : — Folld. Burbidge v. Morris (1865), 3 H. & C. 
664. Befd. Re Rugby Warwick Sc Worcester Ry., Preoco 
& Evans’s Case (1862), 2 De G. M. & G. 374 ; Re Midland 
Union Burton-npon-Tront Ashby de la Zouch & Leicester 
lly., Lucy’s Case (1853), 4 De Q. M. & G. 356 ; Re Direct 
Birmingham Oxford Reading & Brighton Ry., Spottis- 
woodo’s Case, Amsinck’s Case (1865), 6 De G. M. & G. 
345. Mentd. Quartormalne v. Bittlest-on (1853), 13 O. B. 
133 ; Paul v. Joel (1858), 3 H. & N. 455 : Hebbert v. 
Purchas (1871), L. R. 3 P. C. 664 ; I. R. Comrs. v. 
Harrison (1874), L. R. 7 H. L. 1 ; The Vera Cruz (No. 2) 
(1884), 9 P. D. 96; London Tram. Co. v. L. C. C. (1898), 
78 L. T. 361. 


6233. Commencement of liability — ^From date 
of contract under which contributory becomes 
member.] — Where a co. is being wound up under 
1862 Act, an order to pay calls, which is made after, 
but in respect of shares accepted before, the passing 
of the Bkpey. Act, 1861, c. 134, does not constitute 
a debt contracted after the passing of the latter 
Act ; the effect of 1862 Act, s. 75, being to carry 
the debt back to the date of the original contract. — 
Re Vaughan, Ex p. Canwell (1864), 4 De G. J. & 
Sm. 539 ; 4 New Rep. 39 ; 10 L. T. 316 ; 10 
Jur. N. S. 480 ; 12 W. R. 698 ; 46 E. R. 1028, 


i. G. 

[nnotation Expld. Re General Estates Co., Has tie’s Case 
(1869), 4 Oh. App. 274. 

0234 . .1 — Under Bkpey. Act, 1861 

5 . 134), s. 90, no debt incurred by a non-trader 
i sufficient to found an adjudication of bkpey. 
gainst him, unless it was contracted by him after 
be period at which the contracting of debts by 
non-trader made him liable to the bkpt. laws, 
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Sect, 36. — Winding up by court: Sub^aect, 10, E, 
jb) (g).3 

namely, after the passing of above Act. Liability 
to the debts of a foint-stock co., incurred in 1849 
by a person then becoming a shareholder of the 
CO., & signing the deed of settlement, which 
expressly created that liability, made him a 
debtor at the moment the debts were contracted 
by the co. ; & calls made on him in 1862 & 1863, 
under the authority of a winding-up order to pay 
money in respect of those debts, did not them- 
selves constitute a debt contracted after the 
passing of above Act, but amounted merely to an 
enforcement of the liability incurred when he 
became a shai’eholder. — Wiixiams v. Harding 
(1866), L. It. 1 H. L. 9 ; 35 L. J. Bey. 25 ; 14 
L. T. 139 ; 12 Jur. N. S. 457 ; 14 W. R. 503, H. L. ; 
revsg, on other grounds, 8. C. sub nom. He 
Williams, Ex p. Harding (1864), 3 New Rep. 
693. 

Annoiaiums Expld. Re General Estates Co., Hastie’s 
Case (1869), 4 Ch. App. 274. Consd. Re Dalzcll, Kx p. 
llashleigh (1875), 2 Ch. D. 0. Refd. Re Portsmonfh 
Banking' Co., Helby’s, Stokes* & Horsey’s Cases (1866), 
L. R. 2 Eq. 167 ; Martin’s Anchor Co. r. Morton (1868), 
L. K. 3 Q. B. 306 ; Re Pickering, Ex p. Pickering (1868), 
19 L. T. 309 ; City Discount Co. Lloyd (1871), 24 L. T. 
512 ; Re Blakely Ordnance Co., Brett’s Case, Re Oriental 
Conunercial Bank, Morris’ Case (1873), 8 Ch. App. 800 ; 
jBc Wintcrbottoin, Exp. Winterbottom (1886), 18 Q. B. D. 
446 ; Re Athluinney, Ex p. Wilson, fl898] 2 Q. B. 547. 
Mentd. Financial Corpn. r. Lam-ence (1869), 38 L. J. C. I*. 
305. 

6235. No debt until call actually 

made.] — A residuary legatee assigned the residue 
to his wife, K., for her separate use. The I’esidue 
comprised some shares not fully paid-up in a 
joint-stock co. The exors. handed over to K. 
the certificates of the shares, but did not transfer 
them, & they paid over to her the cash balance 
of the residue. After this a call was made on the 
shares which the exors. were compelled to pay. 
K. refused to indemnify them ; — Held : it K. had 
been a feme sole, she would have been liable to 
refund at the suit of the exors., for the liability 
on the shares did not constitute a debt at the time 
of paying away the residue, & though the ex 01 * 8 . 
would have had no right to call on the residuary 
legatee to refund for payment of a debt of wliich 
they had notice when they paid away the residue, 
they did not lose the right to refunding, by paying 
it away with notice of a liability which had not 
become a debt. — Whittaker v, Keixshaw (1890), 
45 Oh. D. 320 ; sub nom. lie Kershaw, Wiuttaker 

V. Kershaw, 60 L. J. Ch. 9 ; 03 L. T. 203 ; 39 

W. R. 22, C. A. 

Anivotaiiona : — Mentd. Braiimstein r, Lewis (1891), 7 
T. L. R. 246 ; Hoaro r. Niblet, [1891] 1 Q. B. 781 ; Hood 
Barrs v. Cathcart, [1894] 2 Q. B. 559 ; Hosegood v, 
Pcdler (1896), 66 L. J. Q. B. 18. 


6236. Extent of liability — Debts contracted before 
membership.] — Helbert v . Banner, Re Barnbd’s 
Bank, No. 6283, post. 

6237. Debts contracted before re-reglstra- 

tion of company.] — (1) A co. of unlimited liability 
registered under 7 & 8 Viet. c. 110, after carrying 
on business, was registered as a limited co. under 
1856 Act, & was afterwards ordered to be wound 
up ; — Held : the same must be done under the 
jurisdiction in bkpey., both as to matters before 
as well as after registration, under 1856 Act. 

(2) A call can be made by the Ct. of Bkpey. upon 
shareholders at the time of re-registration to 
discharge debts of the co. then due, whenever they 
accrued. — Re Liverpool Tradesman’s Loan Oo., 
Ltd., Ex p. Stevenson (1862), 32 L. J. Ch. 96 ; 
7 L. T. 4.53 ; 1 1 W. R. 131, L. JJ. 

Annotations : — -As to (2) Apld. Garnett & Motscley Gold 

Mining Co. v. Sutton (1865)), 34 L. J. CL B. 118. Refd. 

Lanyon v. Smith (1863), 3 B. & S. 938. 

Generally Sect. 12, sub-sect. 4, B. 
ante. 

6238. Termination of liability — Composition — 
Presumption of validity after twenty years.] — 

When a co. is wound up &; contributories are 
discharged from further liability on a composition 
& a period of twenty years supervenes, every 
intendment must be made in favour of what was 
done twenty years before as having been lawfully 
& properly done. 

In 1882 the A. co. took over the whole assets 
rights of the G. bank, which had gone into liqui- 
dation in 1878. In 1901 1902 the A. co. brought 

actions against trustees & beneficiaries of two 
contributories who liad in 1879 been discharged 
of their liabilities to the bank on compromises 
with the liquidator, asking for a reduction of the 
compromises on the ground that the contribu- 
tories in negotiating with the liquidator concealed 
or failed to disclose a portion of theii* property : — 
Held — having regaid to the circumstances of the 
case coupled with the delay, no concealment or 
untrue statement of assets had been proved or 
could at this distance of time he assumed. — Watt 
V. Assets Co., Bain v. Assets Co., [1905] A. C. 
317 ; 74 L. J. P. C. 82, H. L. 

Nature of call made in winding up.] — See Sub 
sect. 10, L. (e), post. 

(c) Sclileincnt of List of Contributories. 

6239. Who may settle list — Official receiver 
acting as provisional liquidator.] — Re English 
Bank of the River Plate, No. 5878, ante. 

6240. At what time list should be settled — “ B '' 

list.]— B arned’s Banking Co., Andrews’ Case, 
No. 6223, ante. 


PART III. SECT. 36, SUB-SECT. 10.— 

E. (b). 

q. Extent of liability — Irregidar 
increase of capital. \ — Re Ontauio Ex- 
press & Transportation Co. (1893), 
24 O. R. 216.— CAN. 

r. Evidence of liability — Register 
of member 8.] — The evidence adduced 
by the official liquidator to show that 
deft, was a member of the co. & bo 
liable as a contributoiT consisted of the 
register of members, a letter written 
by the objector, a n^ply thereto ■written 
by a managing director of the 00 ., & 
the oral testimony of the director 
Mmself. The objector adduced no 
evidence at all : — Held : the official 
liquidator might. If he had chosen to 
do so, have put the register in evidence 
& waited before giving any further 
evidence imtll the objector had given 
gome to displace the primd facie 
evidence afforded by the registesr or to 
impugn the oharaeter of the register ; 


but his c!aso must bo looked at as a 
whole, & having taken the lino which 
he did he must take the consequence 
of his evidence contradicting or Im- 
imgniiig the primd facie evidence of the 
ifglstcr, tfe, notwithstanding that tho 
objector gave no evidence, the register 
was not conclusive. — R am Das Cuakar- 
BATi V. GonoN Ginninu Co., Ltd., 
CAWNPORE (Ol<TIOIAL LIQUIDATOR) 
(1887), 1. L. R. 9 All. 360 .— IND. 

PART III. SECT. 36. SUB-SECT. 10.— 

E. (o). 

». Who may settle list — Officer of 
supreme court — Powers of officer .] — 
Where, under an order of a high ct. 
judgey a reference has been directed to 
an oiDcer of tho supreme ct. of judica- 
ture to take all necessary proceedings 
for the due winding up of a co., & 
delegating to him for such purpose the 
owers conferred on the ct, therefor 
y the Winding-up Act, such officer 


has jurisdiction, in settling the list 
of contributories, to inquii'e into & 
decide as to whether stockholders, 
holding certifleates declaring tho stock 
to have been duly paid up, have in 
fact paid anything thereon . — Re Corn- 
wall Furniture Co., Ltd. (1909), 
18 O. L. R. 101 ; 13 O. W. R. 137.— 
CAN. 

t. Who may he put on list — 
General ruZc.]— The proper test to 
apply, in considering whether a party 
should bo retained on the list of con- 
tributories is not whether ho would bo 
liable to the creditors of tho bauk, if 
sued by them, but whether, having 
regard to the rights of tho shareholders, 
irder se, ho ought to bo on tho list. A 
party may be liable at law to tho 
creditors of the 00 .. & yet should not 
bo placed on the list of contributories ; 
& tnee versa, a party may not be liable 
at law to tho creditors of the co., & yet 
ought to be placed ou tho list . — Re 
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6241. Notice of appointment to settle — Service — 
Out of jurisdiction.] — A notice under the General 
Order of Nov. 11, 1862, r. 30, of an appointment 
to settle the list of contributories of a co. may be 
served out of the jurisdiction in manner provided 
by r. 60 . — Re Nathan, Newman & Co. (1887), 35 
Oh. D. 1 ; 56 L. .T. Oh. 752 ; 56 L. T. 95 ; 3 T. L. B. 
363 ; 35 W. B. 293, 0. A. 

Jinrwtalions — Apld. Be Liebig’s Cocoa & Chocolate Works 
O 88S), 59 L. T. 315. Mentd. Re Hathbone, Exj). Paterson, 
(1887), 4 Morr. 270 ; Re Cliff, Edwards v. Brown (1895), 
2 Ch. 21. 

6242. Hearing — Right of party put on list to 
question winding-up order.] — A co. was formed 
without any deed of settlement or incorporation. 
Script certificates were issued for the shares, & 
these passed by delivery without any other 
transfer. A. bought several new shares on the 
Stock Exchange, received dividends, & paid calls. 
A winding-up ol der was made against the co. The 
official manager proposed to place A., as the 
holder of the certificates, on the list of contribu- 
tories : — Held : A. by his acts, was precluded from 
raising a question as to the illegality of the issue 
of these shares. On a motion to place a person 
on the list of contributories, it is not competent 
for him to raise the question whether the winding- 
up order is correct ; but liberty will be given him 
to do so by a substantive application to the ct. — 
Re Mexican & South American Mining Co., 
Barclay’s Case (1858), 26 Beav. 177 ; 27 E. .T. Ch. 
660 ; 32 L. T. O. 8. 46 ; 4 .Jur. N. 8. 1042 ; 53 
E. B. 865. 

Annotation : — Refd. Re Overend Gurney, Ex p. Oakee & 
Peek (2) (1867), 36 L. J, Ch, 413. 

6243. Duty of court — Name on register.] — 

It appearing that an alleged shareholder had never 
agreed directly or indirectly to take shares in the 
co., by an original motion in ch., A by way of 
appeal in bkpey. liis name was struck off the list 
of contributories the public register : Senible : 
where the name of a person appears on the public 
register as a shareholder, although he is not one 
in fact, the comr. is bound to put him on the 
list of contributories . — Re Anglo-P'rench Agri- 
TUHAL Trading (Jo., Ltd., Ex p. Dunlop (1863), 
8 L. T. 846, L. C. 

6244. What may be put on list — Statement of 
circumstances In which shares bought.] — A con- 
tributory, in respect of shares purchased shortly 
before a banking co. stopped payment, applied to 
have his liability limited to the time at which he 
bought the shares ; but the ct., taking into con- 
sideration the terms of the deed of transfer, 
declined, but offered to place on the master’s book a 
statement of the circumstances under which the 


shares were purchased. — Re North op England 
Joint-Stock Banking Go., Dodgson’s Case 
(1849), 3 De G. & Sm, 85 ; 14 L. T. O. S. 207 ; 14 
Jur. 386 ; 64 E. B. 391. 

Annotations : — Apld. Re Pennant & Craigwen ConeoUdated 
Lead Mining Co., Ex p. Fonn (1853), 1 Eq. Rep. 344. 
Reid. Re MonnionthBhlre & GlamorganBldre Joint-Stock 
Banking Co., Ex p. Cane’s Exor. (1852), 22 L. J. Ch. 601 ; 
Re North of England Joint-Stock Banking Co., Bernard’s 
Case (1852), 6 Do G. & Bm. 283 ; Re Royal British Bank, 
Brockwell’s Case (1857), 4 Drew. 205 ; Re Royal British 
Bank, etc., Nlchol’s Ca«o (1859), 3 De G. & J. 387 ; Rc 
Portsmouth Banking Co., Helby’s, Stokes’ & Horsey’s 
Cases (1866), L. R. 2 Eq. 167. Mentd. Western Bank of 
Gotland V. Addle, Addle v. Western Bank of Scotland 
(1867), L. R. 1 So. & Div. 145. 

6245. Notice of settlement of list — Objection to 
sufficiency of notice — Waiver — Attendance to dis- 
pute liability.] — On a notice to a person that her 
name was inserted in the list as a contributory in a 
particular character, she attended before the 
master, by her solr., to oppose the insertion of her 
name altogether : — Held : she did not thereby 
waive any objection to the sufficiency of the 
notice, for the purpose of enabling the master to 
decide that she was a contributory without quali- 
fication ; & the master who had so decided upon 
such a notice was directed to review his report. 
Qu. : whether, in such a case, a new notice can bo 
effectually given . — Re North op England Bank- 
ing Co., Hutchinson’s Case (1849), 1 De G. & Sm. 
563 ; 63 E. B. 1196. 

6246. List improperly settled — Effect — Conse- 
quent call invalid.] — ^In 1851 a managing director 
of a provisionally registei*ed projected railway co. 
submitted to be placed on the list of contribnii)ries 
under the winding-up Acts. On a call being made 
in 1854 on liim & other contributories for the costs 
of winding up the co., he appealed, & at the same 
time moved that his name might be removed from 
the list of contributories on the ground of the law 
being changed by Bright v. Hutton, No. 6232, anie^ 
The V.-Oh. directed the notice of motion to be 
served on the other contributories & creditors who 
had proved, & made an order staying all proceed- 
ings under the winding-up order ; — Held : (1) such 
an order could not properly be made on the motions 
before the V.-Ch., some of the persons served not 
having appeared. (2) Bright v. Hutton, having 
been decided in 1852, the application of the 
contributory in 1854 to be relieved from his sub- 
mission to be placed on the list was made too late. 
(3) The call for costs would have been properly 
made if there had been a proper list of contribu- 
tories ; but, (4) there being no list properly 
settled, but merely one having in many instances 
informal abbreviations placed opposite the names 


Tipperary Joint-Stock Banic, Ex 
Ginger (1856), 5 I. C. L. R. 174; 8 
Ir. Jur. 373.~-IR. 

a. Not person previously ad- 

judged not to he a shareholder.] — A 
previous Judgment to tho effect that the 
person sought to bo settled on tho list 
of contributories is not a shareholder, 
estops the liquidator from sotting 
up that deft, was a aharoholdor.— 
Re Ontario Sugar Co., McKinnon’s 
Case (1910), 17 O. W. R. 1038 ; 2 

O. W. N. 496 ; 22 O. L. R. 621.-~€AN. 

b. Holder of fully-jyaid shares 

— On own application.] — holder of 
fully paid-up shares of the capital 
stock of an incorporated co. is entitled, 
upon his own application, to be placed 
upon tho list of contributories in 
wincUng-up proceedings, — Re Colonial 
Assurance Co. (1916), 34 D. L. R. 
489 ; 10 W. W, R. 555.—CAN. 

. , obtained by sub- 
scription.] — Shareholders in a co. who 
have not subscribed for their shares, 
but have obtained them as fully paid- 

J. — VOL. X. 


up by transfer from the original 
allottee cannot bo placed on the list 
of contributories in an action by 
tho liquidator. — ^National Trust v. 
Frank, [1917 J 3 W. W. R. 43 ; 10 

Bask. L. R. 256. — CAN. 

d. List improperly settled — Effect 
— Rectification.] — An application to 
place the name of a contributory on 
tho list of contributories in respect of 
a call made at an earlier date than tho 
call in respect of which tho name 
appears on tho list is, in offtKjt, an 
application to rectify the register, & 
tho ct., in dealing with such application, 
will go into the facts of the case, & 
treat tho register as if it contained the 
entries which, upon the facts, ought 
to have been made therein from time 
to time. — Re Nbnthorn Consolidated 
Quartz-Mining Oo., Ltd., McRae’s 
Cask (1893), 11 N. Z. L. R. 408.— N.Z. 

e. Judge's order — Only primd facie, 
evideuee,] — -A judge’s order settling the 
list of contributories is only pHtnd facie 
evidence of liability, & deft., in an 


action brought against him to recover 
a call on tho stock, may give ovidonco 
to show that he is not a stockholder. — 
McKenzie (Westmoreland Bank 
Curator) v. Scovil (1869), 1 Han. 621. 
—CAN. 

1. DuUe,s of official liquidator — 
In regard to estates of deceased share- 
holder .] — The official liquidator need 
not take out letters of administration 
to the estate of a deceased shareholder 
bcfoi’e settling the list of contributories. 
There is nothing in Cos. Act, 1882, 
ss. 126 & 144, I’equiring the official 
liquidator to place on the list all tho 

J iorsons who may, as representatives, be 
iablo to contribute in discharge of the 
liability of a deceased shareholder as 
ooiitomplated by sect. 126. Nor can 
the liability, under that sect., of a 
person who has been placed on the list 
as his ri'ipresentatlvo be affected by 
omission of the official liquidator to do 
so. — SORIbJI JAMSETJI V. ISHWARDAS 
JugjiwandXs (1895), I. L. R. 20 
Bom. 654.— IND. 
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Sect, 36, — Winding up by court : Sub-sect 10, E. (c) 
cfc (d) t., ii, <&: iii.l 

in the list, & in others marks importing that the 
case of the person named was adjourned, without 
showing that it could not have been disposed of, 
no call could in that state of the proceedings be 
properly made. (5) Persons who have notice of a 
compromise between the official manager & any 
contributories must, if they vdsh to disturb it, 
take proceedings at once for that purpose . — He 
Eastern Counties Junction & Southend Hy. 
Co., Underwood’s Case (1864), 5 De G. M. & G. 
077 ; 23 L. J. Ch. 943 ; 24 L. T. O, S. 65 ; 2 W. B. 
652 ; 43 E. B. 1033, L,. JJ. 

Annotation : — ^Mentd. lie London Marine InBce. AHSOcn,, 
Smith’s Case (1869), 4 Ch. App. 611. 

6247. Costs — Settlement of “ B ” list.] — Rc 
Greening & Co., Marsh’s Case, No. 6230, ante, 

Applications for rectification of list of 

contributories.] — See Sub-sect. 10, E. (d), post, 

(d) Rectification of List of Contributories. 

i. In General, 

6248. Power of court to rectify — Before & after 
date of winding-up order.] — The ct. has power to 
rectify the list of contributories as well after as 
before the date of the order for winding up. — 
Beese Bi\^r Silver Mining Co. v. Smith (1869), 
L. B. 4 U. L. 64 ; 39 L. J. Ch. 849 ; 17 W. B. 
1042, H. L. ; affg. S. C. sub nom. Re Reese Biver 
Silver Mining Co., Smith’s Cask (1867), 2 Ch. 
App. 604, L. .T.J. 

Annotations : — FoUd. Henderson v. Lacon (1867), L. R. 6 
Eq. 249. Consd. Re Overend, Gurney, Oakes v. Turquand 
& Harding”, Peek v. Same (1867), L. R. 2 H. L. 323. 
Disid. Kent v. Freehold Land & Brick -Making: Co, (1808), 
3 Ch. App. 493. Apld. Re Estates Investment Co., 
Pawle’s Case (1869), 4 Ch. App. 497 ; Re British Burmah 
Land Co. (1888), 4 T. L. R. 631. Consd. Re General Ry. 
Syndicate, Whlteley’s Case, [1899J I Ch. 770. Folld. 
Re Sussex Brick Co., [1904] 1 Ch. 598. Consd. Re Pacayu 
Rubber Sc Produce Co., Burns* Apple. , [1914] 1 Ch. 542. 
Refd. Re Cleveland Iron Co., Ex jj. Stevenson (186U, 16 
W. K. 95 ; Re Canadian Native Gil Co., Fox’s Case (1868), 
L. K. 5 Eq. 118 : Peek v. Gurney (1871), L. R. 13 Eq. 79 ; 
Re Ruby Consolidated Alining: Co., Askew's Case (1874), 
31 L. T. 55 : Re Coal Economising' Gas Co., Gov'er’s Case 
(1875), L. 11. 20 Eq. 114; Re Scottish Petroleum Co, 
(1883), 23 Ch. D. 413 ; Lodwick u. Perth (1884), 1 T. L. R. 
76 ; Re British Burmah Lead Co., Ex p. Vickers (1887), 
56 L. T. 815 ; Oocksedge v. Aletropolitan Coal Consumers 
Assckui. (1891), 64 L. T. 826 ; Malr v. Rio Grande Rubber 
Estates, 11913] A, C. 853 ; First National Reinsurance v. 
Greeiiiield, (1921] 2 K. B. 260. Mentd. A.-G. v. Itay 
(1874), 9 Ch. App. 402, n. ; Kaglesfleld v. LoudonderiT 
(1876), 4 Ch. D, 693 ; Schroeder v. Mendl (1877), 37 L. T. 
452 ; Redgrave v. Hurd (1881), 20 C’h. I). 1 ; Matliias v. 
Yetts (1882), 46 L. T. 497 ; Nash v. Wooderson (1884), 52 
L. T. 49 ; Binith v. Reed (1886), 2 T. L. R. 442 ; Derry v. 


Peek (1889), 14 App. Caa. 337 ; Abram S.S. Co. v. West- 
vill© Shipping Co., Tl923] A. C, 773. 

See, further, Sect. 13, B. (a)-(c), ante. 

ii. When Granted, 

6249. Allegation that windlng-up order invalid — 

Winding-up order still in force.] — The ct. cannot 
entei^tain an application to remove a name from 
the list of contributories in the winding up of a co., 
made on the ground that there is no valid co. or 
valid winding-up order, until the winding-up order 
has been discharged . — Re Overend, Gurney &> 
Co., Ittd. (1867), 16 L. T. 148; 15 W. B. 

528. 

See, further, Sect. 13, sub-sect. 5, B. (d), ante. 

iii. Practice and Procedure. 

6250. How application made — Motion In winding 
up — Pendency of substantive proceedings for same 
purpose.] — Any application under 1862 Act, s. 87, 
for leave to continue proceedings against a co. in 
process of winding up must be made in that 
branch of the ct. in which the winding-up order 
has been pronounced, & not in that in which the 
proceedings have been instituted. Any applica- 
tion to take a contributory off the list must be 
made by motion under the winding up, notwith- 
standing the pendency of substantive proceedings 
for that purpose. — Wilson v. Natal Investment 
Co. (1867), 36 L. J. Ch. 312 ; 16 L. T. 668. 

6251. In whose name application made.] — 
(1) If the name of a person is improperly on the 
register of shareholders of a co., it is upon the 
register without sufficient cause within 1862 Act, 
s. 35. 

(2) Though there may be no jurisdiction imder 
above sect., in a case of a successful application 
by a CO. to rectify the register, to make resp. pay 
costs, yet, if this application be made in a winding 
up, there is jurisdiction to make the unsuccessful 
resp. pay costs ; (3) such an application, however, 
in a winding up ought to be made in the name of 
the CO., not in the name of the liquidator. — Re 
Bank op Hindustan, China & Japan, Ex p. 
Kintrea (1869), 6 Ch. App. 95; 39 L. J. Ch. 193; 
21 L. T. 088 ; 18 W. B. 197, U. J . 

Annotations : — As to (2) Refd. Re Diamond Rock Boring Co., 
Ex p. Shaw (1877), 2 Q. B. D. 463. As to (3) Refd. Re 
Pyle Works (1890), 44 Ch. D. 534. Oencrally, Mentd. Re 
Imperial Alorcantile Credit Assoen., I’ayno’s Case (1869), 
L. R. 9 Eq. 223 ; Re Bank of Hindustan, China & Japan, 
Harrison’s Case (1871), 6 Ch. App. 286 ; Re Bank of 
Hindustan, China &c Japan, Rogers’ Case (1871) 25 L. T. 
406. 

6252. Test case — Similar cases — Only one case 


PART HI. SECT. 36. SUB-SECT. 10. ~ 
E. (d) i. 

g. Pou'er of court to rectify — After 
cor^rmation of list of contr^uiories.] 
— The ct. has powder to rectify a limited 
CO.’S register of members even after 
confirmation of the list of con- 
tributories. — S eta Diamonds, Ltd. 
(Liquid atok) v. Knox, [1915] w. L. D, 
109.— S. AF. 

h. Conflict between share register A: 
list of contrilrutories.] — Where on the 
share register of a co. the names of two 
partners appear as holding shares in 
severalty, but in winding up their 
names appear in the listof contributories 
jointly, the ct. will not disturb the list 
of contributories if it he shown that 
the original aiTangement with the co. 
was that the shares were to bo held 
Jointly. — Re Matbeson Bno'niEKB 
(1885), 3 N. Z. L. R. 367.— N.Z. 

k. lAsi settled hy the court — Is a 
judgment.] — An order for the winding 
up of a CO. wos^made, & a list of con- 
tributories was settled by the ot. An 


application was subsequently made to 
the ct. by L., one of the contributoiies, 
to have this list amended, one ground 
of the application being that a call had 
been made by the directors which they 
had resolved should not be sued for, iu 
order that all the shareholders should 
be placed 6n the forfeit list pre- 
paratory to liquidation. This call, it 
was contended, was ultra vires of the 
directoi*6, & therefore a nullity. No 
decision was given on this point, & 
the application was dismissed upon 
another ground. A simimons was then 
taken out by the liquidator of the co., 
calling upon certain of the shareholders 
to show cause, tis in L.’s previous 
application, w'hy the list of con- 
tributories as settled by the ct. should 
not bo amended. The ground of this 
application was the same as the one 
previously taken hut not decided, viz., 
that the call made hy the directors 
was a nullity : — Held : dismissing the 
application, the list already settled 
was. In effect, a judgment of the ot., & 
to make a fresh list of contributories 
would be equivalent to setting cualde the 


judgment pronounced in the case of 
L . — Re European Gold -Mining Co., 
Ltd. (In Liquidation) (1898), 17 

N. Z. L. R. 790.— N.Z. 


PART in. SECT. 36, SUB-SECT. 10.— 
E. (d) Hi. 


1, To whom application made.] — 
Persons placed on list of contributories 
by order of a judge applied to have the 
judgment sot aside & to be allowed to 
show why they should not bo placed 
on the list : — Reid : the application 
must he made to the judge who made 
the order, & to him in ot . — Re Wade 
(D.) Co., i-ro. (1909), 10 W. L. B. S27 ; 
2 Alta. L. R. 117.— CAN. 


m. Nexessary ^eliminary — Applica- 
tion for remoml from list of share- 
holders .] — Where a shareholder tn a 
00 . desires to have hla name removed 
from the list of contributories he should 
first apply to have his name removed 
from tne list of shareholders . — Re 

AUCKLAND Co-OPEBATIVB DRAPERY 

& Clothing Co., Ltd., Fraser’s Case 
(1887), 6 N. Z. L. R. 69, — ^N.Z. 
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need be heard.] — A. & others, who all stood in the 
same position, were placed on the list of con- 
tributories. A. appealed, & the order as to Mm 
was reversed : — Held : it was unnecessary to 
rehear the cases of the others, as they would, in 
chambers, be struck off the list. — Re Nationai. 
Assurance & Investment Assocn., Ex p. 
Munday (1862), 31 Beav. 206 ; 64 B. R. 1117. 

6253. Who may appear — Liquidator — When 
separate appearance necessary.] — When in the 
winding up of a co. application is made to the ct. 
to substitute one person for another on the list of 
contributories, & both parties are equally solvent, 
so that it is a matter of indifference to the creditors 
& contributories which of them is made a con- 
tributory, it is the duty of the liquidator to appear 
by one counsel only, & to take no part in the argu- 
ment. Senible : in such cases the unsuccessful 
party will be ordered to pay the costs of the 
liquidator. — Re Overend, Gurney & Co., Mus- 
orave & Hart’s Case (1867), L. R. 5 Eq. 193 ; 
37 L. J. Ch. 161 ; 17 L. T. 313 ; 16 W. R. 247. 
Annotations : — ^Mentd. Re Hydraulic Tube-Drawing & Steel 
Ordnance Co. (1868), 16 W. R. 572 ; Paine v, Hutchinson 
(1868), 3 Ch. App- 388 ; Re Heaton Steel & Iron Co., 
Simpson’s Case (1869), L. It. 9 Eq. 91 ; Re Hercules 
Insee., Lowe’s Case (1870), L. R. 9 Eq. 589 ; Re Diamond 
Rook Boring Co., Ex p. Shaw (1877), 2 Q. B. D. 463. 

6254-. Creditors* representative.] — The 

creditors’ representative is not always entitled 
to appear sejjarately on an appeal by the official 
manager as to placing a contributory on the list. 
Though the creditors’ representative appeared 
was heard, part only of his costs was allowed. — 
Cotterell’s Case (1862), 8 Jur. N, S. 1083, 
I.. JJ. 

Annotation : — Mentd. Re Waterloo Life, etc. Co., Ex p. 
Saunders (1863), 3 New Rep. 58. 

6255. Evidence — Conflict on Issue of agency to 
subscribe.] — In a case where a promoter of a co. 
swore that he had authority from an alleged 
contributory to subscribe for shares on liis behalf, 
& was met by a direct denial on the part of the 
contributory, the judge, being of opinion that in 
such a (jase there must be more evidence than the 
affidavits of the parties to the dispute in order 
to render the contributory liable, directed the 
removal of his name from the list. But an action 
having been begun by the co. to recover the 
amount of calls made upon the shares i—Held : 
the effect of the evidence would be best ascer- 
tained in that action, & the order must be dis- 
charged. — Re South Kensington Hotel Co., 
Ltd., Braginton’s Case (1865), 12 L. T. 259, 
L. JJ. 

Annotation : — Mentd. Re Bank of Hindustan, China & Japan, 
Exp. Los (1865), 11 Jur. N. S. 661. 

6256. Summons to obtain further evidence.] 

— Re Overend, Gurney & Co., Ex p. Musgrave, 
No. 6075, ante, 

6257. Affidavit of documents by liquidator 

— Contents.] — Where an official liquidator sought 
to place a person on the list of contributories as a 
past member, upon the application of the latter 
that the official liquidator should make the usual 
affidavit as to documents : — Held : the proper 
affidavit to be made was an affidavit of documents 
relating to the particular shares as to which it was 
sought to make the alleged contributory liable. — 
Re Contract Corpn., Gooch’s Case (1872), 7 
Oh. App. 207 ; 41 L. J. Ch. 338 ; 26 L. T. 177 ; 
20 W. R. 345, L. JJ. 

Annotations : — Refd. Re Sir John Moore Gold Minli^ Co. 
1877), 37 L. T. 242. Mentd. R. v, Curzon, Re Leslie 
1882), 46 L. T. 169. 

6258. Who may be heard — Counsel for creditors.] 

— (1) \^ere summonses were taken out by A. & 
B. to have their names respectively removed from 


the list of contributories of a co., counsel appeared 
for creditors in A.’s case, & asked for costs ! — 
Held : only one set of costs could be allowed, 
namely the liquidator’s. 

(2) In B.’s case counsel for creditors, though 
admitting that he must appear at his own expense, 
contended that under General Ord., 1862, r. 60, 
he was entitled to be heard : — Held : the judge 
had a discretion, in the exercise of which he 
declined to hear any one in opposition to the 
summons except the liquidator. — Re Anglo- 
Indian & Colonial Industrial & Commercial 
Institution, Ltd., Montagu’s (Lord) Case, 
Grey’s Case (1888), 59 L. T. 208 ; 4 T. L. R; 
580 ; ajfd. on other grounds, aiib nom* Re Anglo- 
Italian & Colonial Industrial & Commercial 
Institution, Ltd., Grey’s Case, 5 T. L. R, 60, 
0. A. 

6259. Who may begin — Summons by liquidator 
against contributory to show cause — Admission by 
counsel that contributor primd facie liable.] — 

(1) The prospectus & memorandum of assocn. of 
a limited co. stated that the capital was divided 
into shares of £20 each, & that the first issue would 
be of £20 shares. The memorandum & arts, of 
assocn. contained a provision for consolidating the 
£20 shares into shares of larger amount. Upon 
the faith of the prospectus & memorandum of 
assocn., G. applied for 25 shares in the co. Sub- 
sequently to his application, in pursuance of the 
provisions in that behalf, ,all the shares of the 
co., before any of them had been issued, were 
converted from £20 shares to £40 shares. Twenty 
£40 shares were allotted to G. He was not aware 
of the alteration in the amount of the shares till 
some time afterwards, & never acquiesced in the 
alteration. On a summons by the official liqui- 
dator of the co. for G. to show cause why he should 
not be settled upon the list of contributories : — 
Held : G. was a contributory to the co. in respect 
of twenty shares of £20 each. 

(2) Upon G.’s counsel admitting that ho was 
primd facie a shareholder in the co. : — Held : 
he had a light to begin on a summons in the form 
above mentioned . — Re European Central Ry. 
Co., Gustard’s Case (1869), L. R. 8 Eq. 438; 
38 L. J. Ch. 610 ; 21 L. T. 196 ; 17 W. R. 875. 
Annotation: — As to (1) Refd. Union Dobentui'o Co. v. 

Fletcher (1895), 69 J. P. 708. 

6260. Discharge of order — Settlement of list 
by commissioner — Jurisdiction of commissioner to 
reverse his own order.] — A comr., under the 
winding up in bkpey. of a co., having found the 
name of a shareholder on the register, settled it on 
the list of contributories. Upon a rehearing, 
having been informed that the shareholder had 
died before the date of the winding-up order, the 
comr. reversed his former order & erased the name 
from the list : — Held : the comr. liad jurisdiction 
to reverse liis own order & was perfectly right in so 
doing . — Re Southampton, Isle op Wight & 
Portsmouth Improved Steam Boat Co., liTD., 
Hopkins’ Executrix’ Case (1864), 4 De G. J. & 
Sm. 342 ; 4 Now Rep. 4 ; 33 L. J. Bey. 40 ; 10 
L. T. 283 ; 10 Jur. N. S. 529 ; 12 W. R. 778 ; 46 
E. R. 951, L. C: 

6261. Appeal — Time for appealing.] — As a 
general rule an application to discharge an order 
made in chambers to place a person on the list of 
contributories of a co. in liquidation ought to be 
made within three weeks, which is the time limited 
by 1862 Act, s, 124, for bringing an appeal. — Re 
Elham Valley Ry. Co., Dickson’s Case (1879), 
12 Ch. D. 298 ; 48 L. J. Ch. 766 ; 41 L. T. 184 ; 
27 W. R. 880. 

Annotations: — ^Apld. Heatley v. Newton (1881), 19 Oh. D. 

P 2 
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326. Consd. Re Liverpool Household Stores Assocn., 

Ex p. Weld-Bluudell (1890), 63 L. T. 383. 

6262. .]_»Wliere the chief clerk had 

refused a summons by an official liquidator for 
rectification of the register, but no certificate had 
been drawn up, & the chief clerk had refused an 
application made three months afteiwards to 
adjourn the summons into ct. : — Held : the ct. 
would be guided by the analogy of the rules, which 
fix 21 days as the limit for appealing, & the liqui- 
dator could not, by a fresh summons, obtain the 
opinion of the judge upon the chief clerk’s refusal 
of the first summons. — Norwich Equitable 
Fire Assurance Co., Brasnett’s Case (1884), 
51 L. T. 620 ; 33 W. R. 270. 

6263. .]~-R. S. C., Ord. 55, r. 70, does 

not apply to a ceitificate settling a list of con- 
tributories in a winding up. ^Vliere a person has 
been settled by a registrar upon the list of con- 
tributories, the limit of 21 days within which an 
appeal from any order or decision is to be brought 
under 1862 Act, s. 124, is not absolutely binding 
upon the ct., & where no injury has been caused 
by the delay, an application may be entertained 
after the 21 days . — Be I^verpool Household 
Stores Assocn., Ex p. Weld-Blundell (1890), 
63 L. T. 383. 

6264. Jurisdiction of Court of Appeal — To 
alter order against one contributory — Although no 
opportunity of altering order against another con- 
tributory affected by alteration.] — A., B. & C. agreed 
with a CO. to take 1,400 £1 shares, to be equally 
divided among them, in respect of which shares 
£310 had been paid generally. The co. having 
been afterwards ordered to be wound up, an order 
was made putting A. on the list of contributories 
for 157 shares, B. for 466, & O. for 467. A. was 
put on the list for 157 shares only, because the 
judge considered that under an arrangement 
between the parties the £310 was to be attributed 
to A.’s shares, so that 310 of them were fully 
paid-up. B. appealed generally from this order, 
serving only the official liquidator. The Ct. of 
Appeal was of opinion that B. was properly 
put on the list, but that the £310 was attributable 
to all the 1,400 shares; — Held: (1) a direction 
crediting B. with one-thii’d of the £310 ought to 
be made, though there was now no ojjportunity 
of altering the order as against A. 

(2) The costs of shorthand notes of evidence in 
the ct. below are not to be allowed as a matter of 
course upon an appeal, but only where a case is 
made for such allowance . — Re Duchess op 
WESTMINSTEI i SILVER LeAD OrE Co. (1878), 10 
Ch. D. 307 ; 40 L. T. 300 ; 27 W. R. 639, 
C. A. 

6265. Costs — General rule.] — The general rule 
of the ct. that costs follow the result applies in the 
absence of special circumstances to cases of con- 
tributories imder a winding up who have un- 
successfully opposed application to place them on 
the list . — lie Birkbeck Life Assurance Co., 
Ex p. Barry’s Representatives (1865), 2 Drew. 


& Sm. 321 ; 6 New Rep. 299 ; 11 L. T. 691 ; 11 
Jut. N. S. 76 ; 13 W. R. 380 ; 62 E. R. 643. 
Annotation .— PoUd. Re London & Provincial Starch Co., 

Gowers’ Case (1868), L. R. 6 Eq. 77. 

6266. .] — Be Barned’s Banking Co., 

Andrew’s Case, No. 6223, mite. 

6267. .] — A contributory who has 

unsuccessfully opposed an application by the 
official liquidator to have his name put on the 
list of contributories, will be ordered to pay the 
liquidator’s costs . — Be London & Provincial 
Starch Co., Gowers’ Case (1868), L. R. 6 Eq. 
77 ; 18 L. T. 317 ; 16 W. R. 751. 

6268. ,] — (1) Wliere persons in a 

fiduciary position, as directors of a co., are called 
on to exercise a discretionary power, & refrain 
from exercising it out of regard to their own 
interests, the ct. will hold them to all the conse- 
.quences which would have ensued had the power 
been properly exercised. 

(2 ) There is no inherent power in directors apart 
from the provisions of the arts., to refuse to 
register any proper & valid transfer which may be 
submitted to them. 

(3) In almost all contributory cases, the party 

who fails ought to bear the costs of the litigation. — 
Re National Provincial Marine Insurance Co., 
Gilberts’ Case (1870), 5 Ch. App, 559 ; 39 

L. J. Ch. 837 ; 23 L. T. 341 ; 18 W. R. 938, L. J. 
Annotations : — As to (1) Consd. Rc Cawley (1889). 42 Ch. D. 

209. Refd. Alexander t\ Antomatic Telev one Co., 

[1900] 2 Ch. 56. Oenerallv. Mentd. lie Soi , 

Fish Market Co. (1888), 39 Ch. D. 324. ' 

6269. Liability of liquidator — By whom 

litigation originated.] — Re Kllbricken Mines Co., 
Libri’s Case, No. 6013, ante. 

6270. Parties settled on list appearing to 

contest liability — Costs of attendance given out of 
estate — Although master refused to proceed owing 
to irregularity in list.] — Where an irregular list of 
contributories had been carried into the master’s 
office, & the persons whose names appeared therein, 
having had notice, attended to contest their 
liability, but an objection having been taken to 
the list of contributories, the master refused to 
proceed thereon, & ordered the persons who 
attended as contributories to be paid their costs 
out of the estate : — Held : the master had power 
to give costs out of the estate, but he had no 
power to award costs to parties improperly sum- 
moned to be paid by the official manager. — Be 
Cambridge & Colchester Ry. Co., Ex p. Marsh 
(1849), 1 Mac. & G. 302 ; 1 H. & Tw. 578 ; 19 
L. J. Ch. 161 ; 13 Jur. 995 ; 41 E. R. 1281 ; sub 
nom. Be Colchester & Cambridge Ry. Co., 
Ex p. Marsh, 14 L. T. O. S. 124, L. C. 

6271. Creditors’ representative — Appearing 

separately — Part only of costs allowed.] — Cot- 
terell’s Case, No. 6254, ante, 

6272. Counsel for creditors.] — Be Anglo- 

Indian & Colonial Industrial &> Commercial 
Institution, Ltd., Montagu’s (Lord) Case, 
Grey’s Case, No. 6258, ante. 

iv. Loss of Right to Bectificaiion. 

See, further J Sect. 13, sub-sect. 5, B. (/ ), ante. 

6273. Delay — Applicant wrongly advised as to 


n. Costs — Liability of liquidator — 
Wticn more than one respondent .] — 
Where a number of parties who had 
substantially the same Interests were 
called as reaps, in a petition to settle 
the list of contrlbutorloB brought by 
the offtcial liquidator of a Umitod 
CO., & where the latter was unsucessful 
in his contention, the ct. found the 
resps. entitled to expenses but declined 
to allow more than one set of these to 
be charged against petitioner. — Oon- 


soLiDAi'ED Copper Co. op Canada, 
Ltd. V. Peddie (1877), 5 R. (Ct. of 
Sc88.) 393 ; 15 Sc. L. R. 274.— SCOT. 

PART III. SECT. 38, SUB-SECT. 10.— 
E. (d) iv. 

^ o. Delay — Applicant acquiescing in 
is»U£. of partly-paid^ in lieu of fuUy- 
paidt 8hare8*}-~A contributory who had 
an equity to be removed from the list 
on tho ground that shares on which a 


liability existed had been issued to 
him in lieu of fully -paid shai*os wlU have 
lost such equity ft he has permitted 
himself to he treated as a shareholder 
or performed acts of ownership, & he 
wiU be treated as If he had agreed to 
take such partly -paid shares Sc will be 
placed on tho list of contributories 
accordingly. — Re Rosemount Gold 
Mining Syndicate (In Liquidation) 
(1905), T. H. 109.— S. AF. 
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law.l—Leave given to a person to dispute his 
liability to be placed on the list of contributories 
after he had, acting under wrong advice as to the 
law, suffered the time appointed for that purpose 
by the master to elapse . — Re Liverpool. Sl 
Manchester Saw Mills & Timber Joint Stock 
Co., Holt’s Case (1849), 3 De G. & Sm. 99 ; 
13 L. T. O. S. 422 ; 13 Jur. 694 ; 64 B. R. 398. 

6274 . Satisfactory explanation.] — Upon 

a satisfactory explanation to the ct. of the reasons 
for a pei’son, to whom sliares had been allotted 
in a CO., not going in at the proper time before the 
master to dispute his liability to be placed upon 
the list of contributories, he was permitted, 
although the time had long since passed, to go in 
before the master for the purpose of disputing his 
liability . — Re Liverpool & Manchester Saw 
Mills &; Timber Joint-Stock Co., Ex p. Ash- 
burner (1849), 13 L. T. O. S. 297 : 13 Jur. 
691. 

6275 . Reasonable misapprehension as to 

liability — Belief that no further call would be made.] 

— person placed on the list of contributories 
paid a call made by the master, believing that he 
would have no further payment to make. Another 
call was made nearly a year afterwards. The 
contributory, from decisions which had then taken 
place, believed that he had grounds for an appeal 
against being placed on the list. Leave to appeal 
given. — Exp. Holroyd (1851), 15 Jur. 096. 

6276 . Two years’ delay — Application on 

ground of change in law.] — Re Bastkrn Counties 
Junction & Southend Ky. Co., Underwood’s 
Case, No. 6216, ante. 

6277 . liquidator must show reasonable 

grounds — & that fresh information only recently 
obtained.] — Where a co. lias been in the course of 
winding up for many yeara, the ct. will not allow 
the validity of a transfer, made previously to the 
winding-up order, to be questioned by the official 
manager unless it is satisfied that there are 
reasonable grounds for setting aside the transfer, 
& that the official manager has but recently 
obtained information of the fact . — Re Cameron 
C oALBRooK Co., Hunt’s Case (1863), 32 Heav. 
387 ; 2 New Kep. 50 ; 8 L. T. 377 ; 9 Jur. N. S. 
998 ; 11 W. li. 655 ; 55 E. K. 152. 

6278 . No loss sustained to estate by delay.] 

— A person allowing his name to remain for a 
length of time on the list of contributories of a 
CO. without making any objection does not raise 
an equity against his applying to have it removed, 
where no loss is sustained by the estate wffiich 
would have been avoided if the application had 
been made earlier. Qu. : whether, even in the 
case of such loss being sustained, any such equity 
would arise . — Re Mexican & South American 
Co., Shewell’8 Case (1867), 2 Ch. App. 387 ; 
36 L. J. Ch. 353 ; 16 L. T. 194 ; 15 W. II. 541, 
L. JJ. 

Annotation : — Apld. Re Alexandra Park Co., Hart’s Case 

(1868), L. K. 6 Eq. 512. 

6279 . After unsuccessful application on 

ground of fraud — Subsequent application on ground 
of mistake.] — Where a creditor of a co. had been 
settled on the list as a contributory, & had applied 
to have his name removed on the ground of 
fraud, & failed, & having lain by several months 
without doing anything, applied to have his name 
removed on account of its being there by mistake ; 
— Held : his name could not be removed : Senible : 
negligence alone is not sufficient to retain a man’s 


name as contributory . — Re Land Shipping Col- 
liery Co., Jones’s Case (1869), 17 W. li. 983. 

(e) Calls. 
i. In General. 

Calls generally.] — See Sect. 21, ante. 

6280. Nature of call — Whether specialty debt — 
In respect of shares for which transfer executed.] — 

By the deed of settlement of a joint-stock co. 
every person acquiring shares & not executing 
was to be liable as a shareholder, though not 
entitled to the benefits of one. A person bought 
twenty shares, & five were assigned to him, <fc he 
covenanted, on demand, to execute the deed, & 
declared that he held the shares subject to the 
provisions of the deed. He bought altogether 
173 shares, but no deed of transfer was executed 
of more than five. The whole 173 were transferred 
into his name in the co.’s books, & he received 
dividends. He died, & the co. was ordered to be 
wound up. Calls were made on the shares, his 
exors. being on the list of contributories. The 
official manager claimed to stand as a specialty 
creditor against the estate of the deceased share- 
holder in respect of the calls on the 173 shares ; — 
Held : he was only so as to the five shares, <& was 
a simple contract creditor as to the remaining 
168 shares. — Hay v. Willoughby (1852), 10 
Hare, 242 ; 68 E. R. 916 ; suh norn. Hay v. 
Willoughby, Hay v. Flintoff, Re North op 
England Joint-Stock Banking Co., Ex p. 
Harrison, 22 L. J. Ch. 249 ; suh nom. Re North 
OP England Joint-Stock Banking Co., Hay v. 
Willoughby, Ex p. Henderson, 20 L. T. O. S. 
321 ; sub nom. Hay v. Wili^oughby, Ex p. 
Henderson (Official Manager op North op 
England Banking Co.), 17 Jur. 13. 

Annotation : — Reid. Re Royal Bank of Australia, Robinson’s 

Exor’s Case (1856), 6 Do G. M. & G. 672. 

6281. .] — A., a shareholder in a 

joint-stock co., executed the co.’s deed of settle- 
ment, in which was contained a covenant that 
each of the shareholders should be liable to the 
losses of the co. in proportion to his shares. A. 
died before the passing of 11 & 12 Viet. c. 45. 
An order was made in 1850 for winding up the co., 
& A.’s exors. were placed on the list of con- 
tributories. A call being made by the master 
in respect of A.’s shares : — Held : the amount 
of the call was not a specialty, but a simple con- 
tract debt only . — Re Royal Bank op Australia, 
Robinson’s Executor’s Case (1856), 6 De G. M. 
& G. 572 ; 26 L. J. Ch. 95 ; 28 L. T. O. 8. 167 ; 
2 Jur. N. 8. 1173 ; 5 W. R. 126 ; 43 E. R. 1356, 
L. C. & L. JJ. 

Annotations: — Consd. Buck v. Robson (1870), L. R, 10 Eq. 

629. Refd. Williams v. Harding (1866), L. R. 1 H. L. 9 ; 

Re Pylo Works (1890), 44 Ch. D. 534. Mentd. Re Warwick 

& Worcester Ry., Parbury’s Case (1861), 3 De G. F. & J. 

80. 

6282. .] — The liability to a con- 

tributory to pay calls made since a winding up 
is a debt by specialty which binds the heirs of the 
contributory, — B uck v. Robson (1870), L. R. 
10 Eq. 629 ; 39 L. J. Ch. 821 ; 23 L. T. 391. 

,] — See, alsOy No. 7684, post. 

Whether debt provable In bankruptcy.] — 

See, further, Bankruptcy & Insolvency, Vol. I v., 
pp. 302 et seq, 

Whether part of company’s assets.] — See 

Nos. 6047, 6050, 0051, ante. 

6283. Power of court to make call — Discretion of 


PART III. SECT. 36, SUB-SECT. 10, — calls upon contributories, suiumonses within a speoiflod time without costs 

E. (e) 1. wiU be granted by a judge to the unless resisted . — Re Nash Brick & 

p. Power of court to make call — several parties requiring the amounts Pottery Manufacturing Oo. (1873), 

Practice in reyard to coste.] — In triftklng for which they are liable to be paid 9 N. S. R. 254. •- — CAN. 
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Sect, 30 . — Winding up by court: Sub-sect. 10, E, (e) 
i., a, (S: Hi,, (/) & (g) i,] 

coiirt.] — By 1862 Act, s. 38, all “ past members ” 
of a CO. which is being wound up are liable to con- 
tribute to the debts &> liabilities of the co., 
subject to the conditions imposed by three sub- 
secfe. of that sect. ; (1) that the person has only 
ceased to be a member within the year ; (2) that 
the debts must have been contracted before he 
ceased to be a member ; Sc (3) that the “ present 
members ” are unable to satisfy the contributions 
required to discharge the debts of the co. — Making 
a call is within the discretion of the ct. ; & the 
call will not be made if the ct. is satisfied that 
there are sufficient assets in the hands of the 
liquidators, but it will be made if there are only 
outstanding assets the realisation of wlxich is 
doubtful both as to amoxmt Sc time. — The affi- 
davits to satisfy the ct. that a call ought to be 
made, need not enter into minute details to show 
why the liquida^rs declare themselves only able 
to realise a certain sum, but must state reasonable 
grounds for that opinion of the liquidators. — Past 
members who deem the statements of liquidators 
on a winding uf) to be insufficient to justify calls 
being made on them, must not wait till after a 
decision has been pronounced on those statements, 
& has been made the subject of appeal, but must 
at the time of those statements being made submit 
them to the process of a cross-examination. — 
Compromises with sonie of the existing members 
of a co. under a winding up, effected by the 
liquidators with the sanction of the ct., cannot 
operate as a release to the past members. The 
two classes of persons do not stand to each other 
in the relation of principal surety. — Helbert v. 
Banner, Re Barned’s Bank (1871), L. R. 5 
H. L. 28 ; 40 L. J. Ch. 410 j 20 W. R. 63, H. L. ; 
affg, S. C. sub 7iom, Re Barned’s Banking Co., 
Helbert’s Case (1868), L. R. 6 Eq. 509. 

6284. Unlimited company.] — In the 

winding up of an unlimit^ed co. the ct. has power 
to make a call under 1862 Act, s. 102, on a proper 
case shown by the official liquidator ; & the 

debts of the co. not having been paid, an affidavit 
by the liquidator that the call was required for 
“the adjustment of the rights & liabilities of the 
members amongst themselves “ was held to imply 
that the call was necessary for the payment of 
debts, & to be a sufficient comi)liance with form .33 
of General Ord. of Nov. 1862, r. 33. — Re Norwich 
Equitable Fire Assurance Co., Miller’s Case 
( 1884), 54 L. J. Ch. 141 ; 51 L. T. 619 ; 33 W. R. 
271. 

6285. On refusal of committee of Inspection 

to sanction call.] — Re North-Eastern Insurance 
Co., Ltd., No. 6038, ante, 

6286. Grounds for making call.] — A creditor 

of a co., which was in the course oi being wound 
up, established his debt against the official 
manager. The ct. refused to allow the creditor 
to proceed directly against the contributories to 
recover the amount under 11 12 Viet. c. 45, s. 56, 

thinking that the proper course was to pay the 
debt by means of a call. — Re Cameron Coalbrook, 
etc. Co. (1861), 30 Beav. 216 ; 9 W. R. 684 ; 54 
E. R. 871. 

6287. Affidavit In support — Contents.] — 

Helbert V, Banner, Re Barned’s Bank, 
No. 6283, ante, 

6288. - ,] — Re Norwich Equit- 


able Fire Assurance Co., Miller’s Case, No. 
6284, ante, 

6289. Position of contributory disputing liability 
— Cannot resist making of call — Right to apply for 
suspension of operation of call .] — Re Barnbd’s 
Banking Co., Ltd., No. 6306, arde, 

6290. Discharge of order for call — Contributories 
struck off list on appeal .] — Re Oxford & Wor- 
cester Extension Sc Chester Junciton Ry, Co. 
(1852), 19 L. T. O. S. 214. 

0291. Invalid call set aside .] — Re Hol- 

BECK Mining Co. (1887), 4 T. L. R. 98. 

6292. Agreement by shareholder to endeavour to 
obtain postponement of call — Legality.] — An 
agreement by a shareholder in a co. that is being 
compulsorily wound up that, in consideration of a 
pecuniary equivalent he will endeavour to post- 
pone the making of a call, or will support the claim 
of a creditor, is illegal, as being contrary to the 
policy of the winding-up Acts. A. & B. were 
shareholders in a co. then being compulsorily 
wound up under the provisions of 1862 Act, Sc B. 
was also a creditor of the co. An agreement 
was entered into between them, by which A. agreed 
to use his influence lo obtain the postponement 
of a call then about to be made, & to support 
B.’s claim, A B. in consideration thereof agreed 
to pay all calls made on A.’s shares. In an action 
by A. against B. on this agreement for not paying 
certain calls made on his shares, B. pleaded that 
the agreement was made without the knowledge 
of the Ct. of Ch., or the other shareholders or 
creditors. Sc with the intent to obtain a postpone- 
ment of the call Sc payment of dividends on the 
whole of B.’s debt to the x>rejudice of the other 
shareholders Sc creditors, though A. knew that B.’s 
claim was disputed, Sc believed that only a portion 
of it was due : — Held : plea was good as showing 
that the a^-eement was contrary to the policy 
of the winding-up Acts, Sc therefore void : Semble : 
that the agreement to support B.’s claim was also 
void as being within the spirit of the law against 
maintenance. — Elliott v, Richardson (1870), 
L. R. 5 C. P. 744 ; 39 L. J. C. P. 340 ; 22 L. T. 
858 ; 18 W. R. 1157. 

Annotation ; — Mentd. Louud v. Grim wade (1888), 39 Ch. D, 

606. 

Where uncalled capital charged to debenture*- 
holders .] — See Sect. 34, sub-sect. 6, a^de. 

Set-off against calls .] — See Sub-sect. 11, 0. (a), 

post, 

6293. Proceeds of call — Whether attachable.] — 

The i)roceeds of a call made to provide for the 
payment of a debt of a co. in the course of being 
wound up, may be attached in the hands of the 
official manager, under the C. L. P. Act, 1854 
(c. 125), to answer a judgment against the creditor. 
— Re Warwick, etc. Ry. Co., Prichard’s Ouom, 
Ex. p. Turner, Exp, Smith (1860), 2 De G, F. Sc J. 
354 ; 30 L. J. Ch. 92 ; 3 L. T. 389 ; 6 Jur. N. S. 
1172 ; 45 E. R. 658, L. JJ. 

Annotatif/ns : — Consd. Sponce v, Coleman, [1901] 2 K. It. 

] 99, Refd. lie areensiU(1872), L. R. 8 C. P. 24 ; lie Cowan *8 

EHtate, Xiapior v. Wright (1880), 14 Ch. D. 638. 

U. Time and Amount of Calls, 

6294. Discretion of court — Interference by ap- 
pellate court.] — The 1862 Act, s. 102, does not 
oblige the ct. to put off makiiag a call until the 
claims made against a co. which is in course of 
winding up have been established as debts. The 
Ct. of Appeal will not, unless a strong case is made. 


, q. Position of coniributory diaput- 
mg liability — Judge* 8 order primd facie 
evidence of liability .) — ^In an action 
against a stockholder for calls under 
Winding-up Act, the order of a judge 


: of the SuproTuo Ct., authorising such 
! calls, is priinft facie evidence of deft.’s 
liability. — ^McKenzie (Westmoreland 
Bank Curator) Woo v in (1870), 2 

Han. 0.-— CAN. 


r, Effect of Winding-up Act, 

8 . 49.] — VicrroiiiA-MoNTREAL Fire 

Insurance Co. v. Hvde (1904), 
Q. 11. 29 S. C. 282.— CAN. 



Pajbt III. — Companies under Companies (Consolidation) Act, 1908, etc. 919 


iHiterfere with the discretion of the judge to whose 
ct. the winding up is attached, by reducing the 
amount of a call ordered by him. — Re Contract 
OOKPN. (1866), 2 Ch. App. 95 ; 15 L. T. 201 ; 
svb nom. Be Contract Oorpn., Ltd., Ex p. 
Boyer & Co., 36 L. J. Ch. 69 ; ateb nom. Re Con- 
tract CoRPN., IjTD., Ex p, Bowerbank, 31 T. P. 4 ; 
12 Jur. N. S. 931 ; strf) nom. Re Contract Oorpn., 
Ltd., Ex p, Bowerbank, Ex p, Boyce, Ex p. 
King, 15 W. R. 49, L. JJ. 

Annotationa : — Consd. Re Baraed’s Banking: Co. (1867), 36 

L. J. Ch. 216 ; Re Law Guarantee Trust & Accident Soc. 

(1910), 26 T. L. R. 565. Mentd. B[olbert v. Banner, Re 

Bamod’s Bank (1871), L. R. 5 H. L. 28. 

6295. .] — Re Barned’s Banking Co., 

Ltd., No. 5305, ante, 

6296. Time of call — General rule.] — Re Barned’s 
Banking Co., Ltd., No. 5305, ante, 

6297. Before debts established.] — Re Con- 

tract Oorpn., No. 6294, ante, 

6298. Power of liquidator to make im- 

mediate call — For whole of unpaid balance on 
shares — Although shares payable by instalments.] — 

A CO. was formed for the purpose of carrying into 
effect a contract for the purchase of the business 
of an existing co. Under tliis contract — ^wliich 
in due course became binding on the new co. — 
shareholders in the old co. were entitled to shares 
in the new co., & payments in respect of such shares 
were to be made by certain specified instalments. 
Several shareholders in the old co. accepted shares 
in the new co. under the contract. Before the 
periods fixed for payment of some of the instal- 
ments had arrived, the new co. was wound up : — 
HeXd> : the contract for payment by instalments 
was determined by the winding uji, &, by 1862 
Act, ss. 7 So 102, the liquidator was entitled to 
make an immediate call for the amount remaining 
unpaid in respect of the shares . — Re Cordova 
Union Gold Co., [1891] 2 Oh. 580 ; 60 L. J. Oh. 
701 ; 64 L. T. 772 ; 89 W. K. 536. * 

Annotation : — Reid. London Provident Bldg. Soc. v. Morgan, 

11893] 2 Q. B. 260. 

6299. Amount of call — Rate of Interest on unpaid 

calls.] — The arts, of a co. provided that calls 
should he made at the discretion of the directors, 
&o that no calls should exceed £2 per share ; and 
that in default of x^ayment of a call for 28 days, 
£10 jjer cent, interest should be paid thereon. 
The liquidators made a call of £3 per share, to be 
paid by a certain day, but did not state whether 
or not interest would be charged in default. On 
default being made by some shareholders, the 
liquidatoi*s claimed the call with £10 per cent, 
interest: — Held: the art. as to calls referred to 
calls by the directors only, &: the liquidators were 
entitled to the call of £3 per share, with interest 
at £5 per cent, under 3 4 WiU. 4, c. 42, s. 28. — 

Re Welsh Flannel So Tweed Go, (1875), L. R. 
20 Eq. 360 ; 44 L. J. Oh. 391 ; 32 L. T. 361 ; 23 
W. R. 558. 

iii. Payment of CaUs, 

6300. By instalments — Out of income.] — Upon 
a motion by the official liquidator of a co., the ct., 

PART III. SECT. 36, SUB-SECT. 10.— 

E. (e) ii. 

6296 i. Time of call — General rule.] — 

The liability of a contributory to pay 
for shares under Winding-up Act com- 
menoes on the date when a call Is 
made, & untU that time Stat. Limita- 
tions does not begdn to run against 
the 00 . — Re Johnston Brotiiers, 

Ltd. (1920). 29 B. C. R. 183.— CAN. 

f. Amount of call — Action on 
foreign judgment- — Condruction of call 
order,] — Deft., who was resident in 
the colony, was the holder of 200 shares 
in the N. Z, Banking Oorpn., Ltd., 


under the provisions of Debtors’ Act 1869 (c. 62), 
s. 6, ordered a contributory upon whom calls 
had been made. So who had an income of upwards 
of £2,000 per annum, to pay the amount of calls 
with interest by half-yearly instalments of £250. — 
Re Imperial Mercantile Credit Assocn., Ltd., 
Lewis’s Case (1873), 42 L. J. Ch, 379 ; 28 L. T. 
396 ; 21 W. R. 505. 

6301. .] — On an application to rescind or 

vary an order directing the liquidators of a co. 
to make a call of £5 per share on July 1, 1910, so 
that the order should provide for the call being 
payable in ten instalments of lOtS. each, com- 
mencing on July 1 So recurring every six months : — 
Held : (1) as to those shareholders who were able 
to pay but required time to realise securities So 
who were willing to pay an instalment of £2 per 
share on July 1 or within 30 days of that date, & 
further instalments of 30s. each with interest 
on Jan. 1 So July 1, 1911, or within 30 days of 
these dates, respectively, the liquidators could 
accept payment by those instalments without 
requiring an affidavit of means ; & (2) as to those 
shareholders who satisfied the liquidators that 
they were unable to pay by larger instalments 
than 10s. half-yearly with interest, the liquidators 
could properly accept payment by such instal- 
ments. — Re Law Guarantee Trust So Accident 
Society, Ltd. (1910), 26 T. L. R. 565. 

Balance order.] — See Sub-sect. 10, E. (g) i., post. 

How enforced.] — See Sub-sect. 10, E. {g) ii., post, 

( / ) Rights of Contrifndories in regard to Debts 
dite from or to Company, 

See Sub-sect. 11, O. (a), post, 

(g) Orders against Contributories, 
i. Balance Order, 

6302. Nature — Whether in nature of judgment.] 

— Where under 1862 Act, ss. 76, 103, & General 
Ord. Nov. 1862, r. 35, a balance order has been 
obtained by the official liquidator of a co, against 
the legal personal representative of a deceased 
contributory for payment of a call made after the 
death, the order being in accordance with form 39, 
sched. 3 of above order, So directing the legal 
I^ersonal representative to pay the call “ out 
of the assets of deceased in liis hands as such 
legal personal representative to be administered 
in due coui'se of administration,” such an order is 
not in the nature of a judgment so as to constitute 
the liquidator a judgment creditor ; it is to be 
treated simply as analogous to a common 
administration judgment, or as a step to the 
administration judgment which may be obtained 
by the liquidator imdor 1862 Act, s. 105, & wliich 
is his proper remedy in case the legal personal 
representative has failed to comply with the order ; 
So therefore the order, whether followed by an 
administration judgment or not, leaves untouched 
all priorities So rights usually existing in the due 
course of the administration of the estate of a 

If any, which ho has paid in respect of 
calls on the shores held by him.’* An 
action having been afterwards brought 
by the official liquidator in the Supreme 
Ct. of New Zealand to recover from 
deft, the amount of a call of £5 per 
share, less £332 10s. credited on account 
of sums previously paid : — Held : the 
c^,ll order was equivalent to a final 
judgment of a foreign ct. ; it was not 
rendered uncertain or inconclusive, 
nor its finality impaired by the clause 
directing credit to be given for sums 
paid ; & the action was maintainable. 
— New Zealand Banking (3orpn. v, 
Reynolds, Mao. 965. — N.Z. 


a CO. formed under English Cos. Act, 
1862, An order was made by the Ct. 
of Cli. to wind up the co., & deft, was 
afterwards included in the list of con- 
tributories as the holder of 200 shares. 
The list was approved of & adopted by 
the Ct, of Ch. An order was afterwards 
made, i-oclting that the contributories 
had been duly summoned & had not 
appeared, & dirooting that a call of £5 
per share should bo made upon each 
contributory, & that each contributory 
should pay to the official liquidator, 
etc. ” the amount which will be duo 
from him in respect of such call after 
crediting him with all sums of money, 
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Sect. 80. — Winding up by court: Sub-sect. 10, E. (g) 
i. cfc ii. cfc 

decea43ed ;^rson, including an exor.’s right of 
retainer. Thus, the order, if obtained against 
exors., does not give the liquidator priority over 
a debt due to one of them from the testator, & 
therefore retained by that exor. out of the assets, 
even though the order be prior in date to notice 
of the retainer . — Be Hubback, International 
Marine Hydropathic Co. v. Hawes (1885), 29 
Oh. D. 934 ; 54 L. J. Ch. 923 ; 52 L. T. 908 ; 33 
W. R. 666, C. A. 

Annotations: — Refd. Re Marvin, Crawter v. Marvin, [19051 

2 Ch. 490. Mentd. Re llhoades. Ex p. lUioades, [1809] 

1 Q. B. 905. 

6303. .] — ^An action lies by the 

liquidator in the name of the co. against a con- 
tributory for calls made before the winding up 
notwithstanding that the liquidator has obtained 
a balance order for payment of the same moneys 
under 1862 Act, s. 101. 

The debt is the debt of the co., but the balance 
order is an administrative remedy given to the 
liquidator. This is a technicality, but the sub- 
stance of the case is that this order is not of the 
nature of a judgment between the co. & its debtor, 
but is an administrative remedy for the better 
collection of the assets in the winding up of the 
co. (Bowen, L.J.). — Westmorp:i.and Grep:n <fe 
Blue Slate Co. v. Feildkn, [1891] 3 Ch. 15 ; 60 
L. J. Ch. 680 ; 65 L. T. 428 ; 40 W. R. 23 ; 7 
T. L. R. 585, C. A. 

Annotations : — Refd. Pritchett v. English & Colonial 

Syndicate, [1899] 2 Q. B. 428. Memd. Chamberlyn r. 

Allen (1892), 36 Sol. Jo. 348. 

6304. Whether ** final judgment ” — To 

support bankruptcy notice.] — A balance order in 
respect of calls made on a contributory in the 
winding up of a co. is not a “ final judgment ” 
within Bkpcy. Act, 1883 (c. 52), s. 4 (1) (g)^ & a 
bkpcy. notice cannot be issued in I'espect of such 
an order . — Be Tennent, Ex p. Grimwade (1886), 
17 Q. B. 1). 357 ; 55 L. J. Q. B. 495 ; 3 Morr. 
166, C. A. 

Annotation : — Refd. Westmoreland Green & Blue Slate Co. 

V. Foilden, [1801] 3 Ch. 15. 

.] — See, also. No. 6920, post. 

6305. Effect.] — Be Hubback, International 
Marine Hydropathic Co. v. Hawes, No. 0302, 
ante. 

Enforcement.] — See No. 6303, ante. No. 6314, pos/. 

ii. Enforcement of Orders. 

6306. Application of bankruptcy rules— Service 
of four-day peremptory order to pay — Warrant for 
committal on non-compliance.] — In enforcing the 
order of this ct. against a contributory for payment 
of a caU, the practice of the Ct. of Ch. under 


11 & 12 Viet. c. 45, & 12 & 13 Viet. c. 108, & the 
rules in bkpcy., so far as the same are applicable^ 
must be strictly followed. The proper course, 
therefore, is to serve the four-day peremptory 
order to pay, under above Acts, upon the party 
to be affected thereby, & that not being complied 
with, the ct. will sign the warrant for his committal. 
— Be London Unadulterated Food Co., Ltd., 
Ex p. Offical Liquidator (1859), 32 L. T. O. 8. 
395. 

6307. Absconding contributory — Issue of writ 
of sequestration — Without first issuing writ of 
attachment.] — The ct. will grant a writ of 
sequestration against the estate of a contributory 
who has left this country, without first issuing an 
attachment. — E ast of England- Bank, Be Hall 
( 1864), 2 Drew. & 8m. 284; 11 L. T. 410; 10 
Jut. N. 8. 1093 ; 13 W. R. 128 ; 62 E. R. 629. 

Annotation : — Refd. Miller v. Miller (1870), L. R. 2 1\ D. 

64. 

6308. Order for seizure of goods — When 
arrest ordered.] — Upon evidence that a con- 
tributory was about to sell off his goods & chattels 
for the purpose of evading payment of a call, 
the ct., reading 1862 Act, s. 118, alternatively, 
made an order for the seizure of his goods, etc., 
but declined to order liis arrest upon a mere 
hearsay statement of his intention to leave the 
United Kingdom. — Be Im^ERiAL Mercantile 
Credit Co. (1867), L. R. 5 Eq. 264 ; 16 L. T. 314 ; 
32.1. P.341 ; 16W. R. 244. 

-See, also, No. 6921, post. 

6309. Writ of fieri facias — When avaiiabie.] — - 
When there has been an order on a contributory 
to pay money into a bank to the account of the 
official liquidator, & it is desired to enforce that 
order by issuing a writ of fi. fa., the official 
liquidator, or other person seeking to enforce the 
order, must follow the course prescribed by 
Ord. 38, of Nov. 11, 1862, i.e., he must obtain an 
order for payment of the sum in question to the 
official liquidator himself. 

This order may be obtained without notice 
at any time after the order has been made for 
payment of the money in question into the bank. 
Tliere seems no reason why, if before any order 
has been made for payment into a bank, the ct. 
is satisfied that the issuing of a writ of fi. fa. 
must eventually be resorted to, the ct. should not 
at once, and in the first instance, make an order 
for payment to the official liquidat/or (Lord 
Cranworth, C.). — Re Leeds Banking Co. (1866), 
1 Ch. App. 150 ; 35 L. J. Ch. 311 ; 12 Jur. N. 8. 
.304 ; sub noni. Be Leeds Banking Co., Ex p. 
Offical Liquidator 14 W. R. 269, L. C. 

6310. Form.] — A fi. fa. to enforce a call 

under 1862 Act, s. 102, must follow the terms of 
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6308 i. Absconding contributory — 
Order for seizure of goods — When arrest 
ordered.! — Upon afladavits by official 
liquidator & his solr. stating that 
certain contributories, one of whom 
was a director of the co. charged with 
breaches of trust, had transferred their 
shares, were soiling off their property, 
&, as deponents wore informed & 
believed, were about to quit the 
country, for the purpose of evading 
payment of a call & their responsibility 
to the co. ; & that it would be necessary 
to examine these persons for the 
olticidation of the affairs of the oo. ; 
the ct. made an order for seizure & 
arrest, imder Cos. Act, 1862, s. 118. — 
Re Ulstek Land, Building & Invest- 
ikffiNT Ltd. (1887), 17 L. It. Ir. 


t. Foreign order.] — The cts. in India 
treat a call order made liy the Ct. 
of Ch. in England upon a contribu- 
tory of a co. registered in England, 
& beiug wound up under the authority 
of the Ct. of Ch. as a foreign judgment, 
& will not allow the liability of a deft, 
sued upon such order to he disputt^d, 
unless it he shown that the ct. had no 
jurisdiction to make the order, or that 
deft, had no notice of it, or that it is 
not in its natiuro a final order. — 
London, Bombay & Meditehranean 
Bank, Ltd. v. Hormasji P. Fkamji 
(1871), 8 Bom. O. C. 200.— IND. 

a- .] — A CO., registered In 

England, was being wound up by the 
English ct.. Sc an order had been made 
^ving official rec-elver & liquidator 
leave to make a call upon the oon- 
contrlbutories of the co. Certain Irish 
contributories had failed to pay the 
amount of the call. On on cx p. 


application, leave was given to official 
receiver & liquidator to enforce the 
order of the English ct. by issuing & 
serving on the defaulting Irish con- 
tributorlos an originating summons 
requiring them to pay the amounts in 
which they were respectively in 
default.- He Bank of Egvi^t, Ltd., 
[1913] 1 1. It. 502 ; 47 I. L. T. 167. — 
IR. 

b. .] — An order made by the 

Ct. of Ch. in England directing a con- 
tributory to pay a call to the official 
liquidator in the winding-up matter 
was lodged with the registrar of the 
Ct. of Ch. in Ireland, & registered imder 
7 & 8 Vlot., c. 90. The call having 
been paid, the ct. ordered the regristra- 
tlon to be viicated. — Re Alexandra 
I»A iiK Co., Ex p. Feumoy (Lord) 
(1871), 5 I. II. Eq. 351.— IR. 

c. — — .1 — To enforce in Ireland 
an order to pay calls made by the Ct. 
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the balance order & may direct payment of the 
amount of the call & the costs of the fi. fa, to the 
account of the official liquidator at the bank. — 
Bx p, Waterloo Life, etc., Assurance Co. 
(Offical Liquidator) (1864), 4 New Rep. 207 ; 
14 W. R. 209. 

6311. Foreign order — Order made by Court of 
Session in Scotland.] — Order made ex p., under 
21 <&; 22 Viet. c. 00, ss. 12, 13, for the inrolment of 
an order of the Gt. of Session in Scotland directing 
payment by contributories of a sum of money, or 
in default attachment. — Re Western Bank op 
Scotland (1859), 1 Do G. F. & J. 1 ; 1 L. T. 19 ; 
8 W. R. 1 ; 45 E. R, 259, L. O. 

6312. ,] — Where, in the winding up 

of a CO. by the Ct. of Session in Scotland, an order 
for a call has been made by that Ct., & it has 
become necessary to enforce the call against 
contributories resident in England, the order 
must be made an order of the Ch. Div. in England. 
— Re City op Glasgow Bank (1880), 14 Ch. D. 
028 ; 43 L. T. 279. 

6313. Order made by Court of Bankruptcy 

in Ireland,]— An order for a call was made by the 
< ^t. of Bkpey. in Ireland in a winding up remitted 
to it by the Ct. of Ch. in Ireland : — Held : for the 
purpose of enforcing the call against contributories 
resident in England, the order must be made an 
order of the Ct. of Cli. in England, & there was no 
jurisdiction to make it an order of the Ct. of 
Bkpey. in England. — R^^ Hoexyfohd Copper 
Mining Co. (1809), 5 Ch. App. 93 ; 21 L. T. 734 ; 
18 W. R. 157, L. J. 

6314. Balance order — Whether enforceable by 
action.] — By a balance order made in the winding 
up of a CO., deft., who was a shareholder tSc director 
of the CO., was ordered to pay a siun of £252 due 
in respect of calls to the official liquidator of the 
CO. The liquidator brought an action against 
deft, for the sum due under the balance order, 
& deft, claimed to set off a sum due to him from 
the CO. : — Held : the action must be dismissed, as 
no action can be brought upon a balance order. — 
Chalk, Webb <& Co., Ltd. v. Tennent (1887), 
57 L. T. 598 ; 3() W. R. 203. 

Annotation : — Folld. WcHtniorelaud Green & Blue Slate Co. 

V. Fcildeu, [1891] 3 Ch. 15. 

6315. Action of debt.]— Westmore- 

I.AND Green & Blue Slate Vo. v. Feilden, No. 
0303, uNle. 


F. Realisation of Property. 

See 1908 Act, ss. 151 (2), (3), 158 (3). 

6316. Sale of assets by liquidator — General rule.] 
— Re Agra &; Masterman’s Bank (1806), L. R. 12 
Eq. 509, n. ; 15 L. T. 408 ; svb nom. Re Agra & 
Mastbrman’s Bank, Ex p. Pollock, 15 W. R. 
554. 

Annotations: — Consd. He Cambrian Mining Co. (1882), 

48 L. T. 114. Befd. He Albert Life Aasce. Co. (1871), 

6 Ch. App. 381 : Re Irrigation Co. of Franco, Kx p. Fox 

(1871), 6 Ch. App. 176 ; Re Tunis Rys. (1874), 22 W. 11. 

639. 

6317. .] — (1) Sect. 95 of 1862 Act, 

enables the official liquidator of a co. in course of 
winding up, with the sanction of the ct., to sell 
the whole of the assets of the co. en bloc. 

(2 ) Although, as a general rule, when a liquidator 
is proposing to sell the assets of the co. with the 
sanction of the ct., it is proper to obtain a valuation 
of the property to be sold, yet the ct. will, in the 
absence of such a valuation, sanction a sale under 
peculiar circumstances — e.g. when an early sale 
is desirable & the assets are large, in distant & 
different parts of the world, <fc of fluctuating 
value. 

(3) When asked to sanction a contract for the 
sale of the assets of a co. in liquidation, the ct. is 
justified in acting principally on the information 
of the ct. & the liquidator in the winding up, 
without requiring strict proof of all the circum- 
stances. 

(4) It is a strong ground for ordering an early 
sale of the assets that the liquidator, by retainir^ 
possession of the assets, is, by reason of their 
l>eculiar character, carrying on a speculation which 
may involve the creditoi*s in loss, or greatly 
diminish their chances of being paid. 

(5) The judge to whose ct. a winding up is 
attached has a judicial discretion as to sanctioning 
a sale of the co.’s assets under the above sect. 

(6) Although an appeal lies from the exercise 
of such discretion yet the Ct. of Appeal will only 
interfere when the judge has decided on a matter 
not within his discretion ; or when lus assumed 
discretion has been exercised on wrong principles ; 
or when some great loss will be occasioned by a 
clearly erroneous exercise of discretion. 

(7) Wlien the ct. has sanctioned a conditional 
private contract for the sale of the assets of a co., 
the ct. ought not to entertain a subsequent, even 


of Ch. in England imder Cos. Act, 1862, 
it i« not iiocoasarv that It should be 
made an order of the Ct. of Ch. iu 
Ireland by formal order . — Re Hbr- 
CJU3.KS Insurance Co. (1871), 6 

I. K. Eq. 207.— IR. 

d. .] — In the winding Tip of 

an English co. under Joint-Stock Cos. 
Windltig-up Acts, 1848 & 1849, a 
domiciled Scotchman had been placed 
on the list of contributories & an order 
colliiig upon him to make payment of 
a call, which had boon pronomiood in 
Chancery, had been served upon him. 
This order not having been im- 
plemented, was registered in the books 
of the Ct. of Sessions, which registra- 
tion gives the order the force of a bond 
with a olaTiso of registration ; & letters 
of horning wore thereupon obtained, & 
on them the contributory was charged 
to pay. In a suspension of this 
charge : — Held : objections that siis- 

S ender had been wrongly placed on 
le list of contributories, & had not 
received the proper statutory notice 
were questions for the determination 
of the Ct. of Ch. & could not be enter- 
tained by that ot. ; although a 
domiciled Scotchman, suspender, being 
a contributory, was in this matter 


subject to Ct. of Ch. ; & diligence by 
letters of horning was a proper form 
of diligence on the order. — Moves v. 
Whinnev (1864), 3 Maeph. (Ct. of 
Sobs.) 183 ; 37 Sc. Jur. 89,— SCOT. 

e. Extra-provincial order.] — A call 
made by the Supreme Ct., New 
South Wales, In the wdnding up of a 
CO. incorporated in that colony under 
Cos. Act, 1874, is enforceable by action 
In Sonth Australia against share- 
holders resident in South Australia. — 
Evklebn Silver Mining Co. v. 
Padman, [1899] S. A. L. R. 56. — AUS. 

f. .] — The correct practice iu 

order to enforce an order or judg- 
ment of the <?t. of another province 
made under Winding-up Act & pro- 
duced to registrar pursuant to sect. 126, 
is to enter such order as a judgment of 
this ct. under the rules made under the 
Act by this ct. in Trinity Term, 1888, 
without any formal motion to that 
effect. — Re Sovereign Bank of 
Canada (1915), 43 N. B. R. 519.— CAN. 

. Liquidator domiciled at)road.] — 
ore the liquidator of a Scotch 
joint-stock oo. appolutod imder Cos. 
Acts, 1862 & 1867, had gone to re- 
side in England, in the course of the 
liquidation ; — Held : ho w as entitled 


to obtain decree imder Cos. Act, 1862, 
ss. 121, 138, against contributories 
wdio had failed to make payment of 
calls. — Robertson v. Northern 
Counties Fire Office (1875), 3 

R. (Ct. of Sess.) 17 ; 13 Sc. L. R. 4, — 
SCOT. 

h. Effect of Act of Sederunt, 1883.1 
— The Act of Sederunt of June 21, 1883 
providing for the enforcement in 
Scotland of orders made by a ct. in 
England or Ireland in the course of 
winding up a co. under Cos. Act, 1862. 
applies only to orders for payment of 
a sum of money. Therefore w'here the 
liquidator of an English co. had 
obtained from the English ct. an order 
to seize the money & goods of a con- 
tributory residing in Scotland, & to 
keep the same in safe custody until 
the further order of the ct., & had 
registered this order in the Bill Chamber 
in the register of English judgments 
kept In pursuance of Act of Sederunt, 
& then proceeded to seize goods alleged 
to belong to the contributory, the Lord 
Ordinary on the Bills granted interdict 
against his seizure or retaining the 

f oods. — Johnstone’s Trustees v. 

Loose (1884), 12 R. (Ct. of Sess.) 1 ; 
22 So. L. R. 6. — SCOT. 
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Sect^ BQj^Winding up by court: Sub-sect* 10, 

higher offer from another person, as such a practice 
is within the principle condemned by Sale of Land 
by Auction Act, 1867 (c. 48 ), — Ee Oriental Bank 
(1887), 56 L. T. 868 ; 3 T. L, R. 659, C. A. 

Wbetber valuation ot property 
necessary — Where assets in different countries 
abroad.] — Ite Oriental Bank Corpn,, No 6317, 
ante. 

6319. Provisional contract to sell — Subse- 

quent better offer — Whether court will sanction 
sale by public auction.] — The official liquidators of 
a bank entered into a provisional contract with B. 
to sell him propeity belonging to the bank for 
£16,000. At a meeting before the chief clerk 
this contract was submitted for the appi*oval of 
the judge, when it w^as objected to by the solrs. 
for the creditors, who stated that 0., another pur- 
chaser, would give a higher price. At another 
meeting C. offered £17,600, & an order was made 
that on his paying £1,600 into the bank <fc engaging 
to bid £17,600 the property sliould be put up to 
public auction. B. moved to have this order 
rescinded : — Held : although the chief clerk was 
right in not adopting the provisional contract 
with B. if a larger sum could be obtained, the order 
for the sale of the propeity by public auction could 
not be supported, because it dealt with the pro- 
peity as if sold in a suit. The official liquidators 


must, therefore, carry out the contract with 0. 
for £17,600. — Northumberland & Durham 
DisTRicjr Banking Co. (1861), 4 L. T. 633 ; 9 
W. R. 684. 

6320. After sanction by court 

to provisional contract.] — Re Oriental Bank 
CORPN., No. 6317, ante, 

6321. When early sale necessary — Nature 

of assets speculative.] — Re Oriental Bank Oorpn. 
No. 6317, ante, 

6322. Consideration other than cash — 

Promissory notes of purchasing company.] — Re 

Agra & Masterman’s Bank (1866), L. R. 12 Eq. 
609, n. ; 15 L. T. 408 ; siCb nom. Re Agra & 
Masterman’s Bank, Ex p. Pollock, 15 W. R. 654. 
Annotations: — Consd. he Cambrian Mining Co. (1882), 48 

L. T. 114. Refd.i2c Albert Life Asaoo. (1871), 6 Ch. App. 

381 ; he Irrigation Co. of France, Ex p. Fox (1871), 6 

Cb. App. 176 ; he Tunis Rys. (1874), 22 W. R. 639. 

6323. Payment of debts by instalments 

— Whether court will sanction sale.] — Where a co. 
is being wound up compulsorily, the ct. has no 
power, under 1862 Act, s. 95, to authorise a transfer 
of the co.’s business to a new co. in consideration 
of the new co.’s paying the debts of the creditors 
by instalments. — Re General Exchange Bank 
(1867), 15 W. R. 477. 

6324. Consideration lump sum — Assets & 

contributories abroad — Difficulty in realising assets 
& recovering calls.] — In the compulsory winding up 
of a limited co. formed to construct a railway in 
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k. Sale of assets hy liquidator — 

Whether valuation of property necessary 
— In sale under private contract.}— 
The chancery practice in sale cases 
applies to sales imdcr Dominion 
Winding-up Act ; & under such 

practice it is usual before offering 
property for sale to have an inquiry 
whether a sale by auction, or imder 
private contract, would bo the most 
advantageous to the estate. When a 
sale by private contracst is directed, 
an afladavit of the actual value of the 
property should be produced, so that 
such value may be compared with the 
price offered. — Re Bolt & Iron Co. 
(1885), 10 P. R. 437.— CAN. 

l . gale to directors — When 

valid.} — Upon the appointment of a 
liquidator for a co. being womid up 
mider R. S. C., c, 129, the Windlng-up 
Act, if the powers of the directors are 
not continued os provided by sect. 34 
of the Act, their fiduciary relations to 
the CO, or its shareholders are at an 
end, & a sale to thorn by the liquidator 
of the co. is valid. — Chatham National 
Bank v. Me Keen (1895), 24 8. C. R. 
348. — CAN. 

SalAt ** free from incum- 

hrances — Outstanding claim.] — Deft., 
L., was liquidator of D. L. Mills, 
which by an order of Ontario High Ct. 
In Jan. 1906, was declared to be 
Insolvent & liable to bo wound up. 
Some time before the making of this 
order the co. had hypothecated its 
principal assets, including its stock 
of manufactmed linens to the C. Bank 
to secure advances, & the bank had 
taken possession. By order of ct, the 
busineas was allowed to be carried on 
08 a going concern by liquidator, & 
advances to be procured from the bank 
for wages, etc., to bo repaid out of the 
first moneys ooming into his hands. 
While so carrying It on, he advertised 
for tenders for purchase of the assets, 
& lu Apr. 1906, an agreement was 
entered into between deft. & T., by 
which the latter became purchaser of 
the property of the co. free from 
iuoumbranoes ” & transferred the 

same shortly after to pltfs., a new co. 
formed to take over the business. 
Deft, received |5,8p0 on account of 


the purchase -money by direction 

of pltfs., & on their undertaking to 
hold him harmless, paid it over to the 
C. Bank. It appoaivd that the 
insolvent co. used to send their goods 
to Scotland to be bleached, &; a quantity 
was there when the winding-np order 
was made. The bleaching firm wTote 
to deft., stating the amount of their 
account in respect to their goods & 
asking for instructions. After some 
further correspondence liquidator wrote 
them full information as tt) what had 
been done, & stating that the proceeds 
of sale of the assets would hardly pay 
the bank’s claim. He ended his letter 
by saying : “ I, as liquidator, have no 
objection to j’-our disposing of the goods 
on the highest market, applying the 
proceeds of such sale on your claim & 
advising mo accordingly.” Under the 
law of Scotland the bleachers had no 
right to sell tho goods to satisfy their 
lien without complying with certain 
formalities, which they did not do. 
Pltfs. brought action against liquidator, 
claiming damages for conversion of the 
goods so sold &, at tho trial, were 
allowed to amend by adding a claim 
for breach of the contract to 8<‘U the 
assets of the insolvent co. ” free 
from incumbrances ” ; — Held : what 
liquidator had done fell for short of a 
legal conversion. & a liquidator by 
agreement is entitled to be hold harm- 
less by pltfs., & therefore they cannot 
compel him to pay under tho circum- 
stances ; pltfs. treated & rogardod tho 
goods as delivered os far as deft, was con- 
cerned^ 8c the claim upon the contract 
also failed os deft.’s letter quoted above 
did not amount to instructions to sell, 
& there was no breach of (jontract, 
as the term ” free from incumbrances,” 
as used In the contract with T., was 
not intended to apply to the charges 
for bleaching, but to the mtge. on the 
buildings & liens on tho stock. — 
Dominion Linen Manufaotuiunq Co. 
V. Lanoley a911), 23 O. W. R. 318 ; 
46 S. C. R. 633.— CAN. 

n. Where judgment re- 

covered before unnding up .] — ^Prior to 
the commencement of windlng-up pro- 
ceedings a judgment was recovered 
against the oo. which was duly 
registered to bind lands under the pro- 
visions of the Nova Scotia Registry 
Act, R. S. N. S. (1900), o. 137, s. 1 


After tho commencement of tho 
winding-up proceedings application 
was made to the ct. by the liquidator 
for an order permitting him to soil & 
dispose of the lands of the co. free 
from any lien or incumbrance so far 
as tho recorded judgment was oon- 
cemod : — Held : Ihpiidator was en- 
titled to tho order applied for, subject 
to tho condition that judgment 
creditor should bo paid the costs of 
recovering judgment & there should 
be no costs of the application against 
the judgment creditor ; fm-thor, there 
being no facts in dispute, leave to 
bring an action should do refused, the 
only result of which would bo to 
increase costs 8c delay tho winding-up 
proceedings. — he McDonaij) (A. S.) 
Co., Ltd. (1919), 53 N. S. U. 238 ; 50 
D. L. R. 417.— CAN. 

o. Sale. not *' sulfert to 

eiisting mortgage or lien ” — IHghts of 
mortgagees licyi -holder a .] — In a i)ro- 
ceedlng for tho winding up of the c! 0 ., 
liquidator was authorised by the ct. to 
sell (Sc did sell all the assets of the co., 
including a ship, for $67,500, of which 
$5,000 was for the ship. A bank held 
a mtge. upon tho shlj), & there were 
wages due to seamen, for which they 
wore entitled to maritime lions. Tho 
ship was not, as between vendor & 
purchaser, sold subject either to tho 
mtge. or the lions. Some time after 
the sale & delivery to purchaser, the 
ship was destroyed. After the side, the 
bank valued their security at $5,000, 
& claimed that sura in tiie bands of 
liquidator. Tho lien -holders claimed 
a first charge upon that fund : — Held : 
both the bank & lien -holders had the 
same rights in the fund as they had in 
the ship, & the latter were entitled to 
the first charge contended for. — he 
Fort George Lumber Co. (1913), 25 
W. L. R. 92.— CAN. 

Sale of outstanding debts 
roup — Beduotion of sale,] — In tho 
course of winding up the affairs of a 
joint-stock co., their outstanding debts, 
including a debt alleged to bo duo by 
one of the shareholders, wore sold by 
public roup, & were purchased by a 
party who was one of tho dlreotora 
appointed to superintend the winding 
up, who acted as law-agent. Sc stood 
otherwise In a confidential relation, to 
the oo. In an action of reduction of 
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Brazil, the ct. sazLctioned the sale by the official 
liouidator of all the co.’s assets in Brazil, &; the 
please of all rights against contributories there, 
in consideration of the payment of a lump sum, 
it being shown that there would be great difficulty 
in realising the property, & that it would be 
practically impossible to recover any calls. — Re 
Paraguassu Steam Tramroad Oo., IjTd. (1873), 
42 L. J. Oh. 442 ; nom, ite Paraguassu Steam 
Tramway Co., Ltd., Wilson’s Offer, 28 L. T. 
403. 

6325. Sale en bloc .] — Re Oriental Bank 

CoRPN., No. 6317, ante. 

6826. Discretion of Judge to sanction — 

Whether strict proof of circumstances necessary.] 
— Be Oriental Bank Corpn., No. 6317, ante, 

6327. Interference by court — Whether sale 

restrained — On adjourned summons — Necessity for 
bill.] — The ct. will not, upon an adjourned 
summons in a windinp^ up, grant an injunction to 
restrain a sale by a liquidator of property of the 
CO. A bill must be filed.— i2e Xeres Wine Co., 
Ltd. (1866), 13 L. T. 269 ; 14 W. R. 43. 

6328. With Judge’s discretidn.] — Be 

Oriental Bank Corpn., No. 6317, ante, 

6329. What are assets — Misfeasance claims 

against directors.] — A co. being in course of wind- 
ing up, an arrangement was entered into with the 
sanction of the ct., in pursuance of which the 
official liquidators assigned to W., in the most 
general terms, all the estate, property & effects 
of the CO. which the liquidators had power to 
dispose of, in consideration of certain payments 
to be made by W., <fe which were duly made. W. 
entered into the arrangement on behalf of E., an 
officer of the co. After this the liquidators brought 
forward claims against E. & some of the directors, 
alleging that they had improvidently sold property 
of the CO. at an undeiwalue, & seeking to make them 
liable for the loss, & also alleging that E. some 
of the directors had pui*chased for the co. ceHain 
property, & concealed the fact that it had shortly 
before been bought by E. for little more than half 
the amount, & seeking to make them liable for the 
difference. The existence of these' claims was not 
known at the time when the above arrangement 
was entered into. E. took out a summons to 
restrain the liquidators from prosecutng these 
claims without his consent, which application was 
refused : — Held : claims of this nature were 
“ things in action ” of the co. within 1862 Act, 
s. 95 (3), & could be assigned by the official 
liquidator . — Be Park Gate Waggon Works 
Co. (1881), 17 Ch. D. 234 ; 44 L. T. 901 ; 30 W. K. 
20, C. A, 

6330. When sale will be set aside — 

Acquiescence or laches by applicant.] — The ct. 

will not set aside an unauthorised sale where it 
was made in good faith by the liquidator, & there 


is constructive acquiescence or long delay on the 
part of those applying to set the sale aside. — 
Be Hafod Hotel Co., Ltd. (1868), 18 L. T. 144. 

6331. Liquidator Interested In pur- 

chase.] — Be Llynvi & Tondu Co. (1889), 6 T. L. R. 

11 . 

6332. Whether liquidator liable 

for profits.] — Where the sale of an undertaking of a 
co. effected by its liquidator, nominally to another 
co., but really to himself, had been set aside on 
the ground of fraud, & the retransfer of the under- 
taking to the original co. had been ordered : — 
Held : the liquidator, being in a fiduciary capacity, 
should repay the rents & profits which had accrued, 
but he was not to be charged with interest on the 
same. — Silkstone & Haigh Moor Coal Co. v, 
Edey, [1900] 1 Ch. 167 ; 69 L. J. Ch. 73 ; 48 
W. R. 137 ; 44 Sol. Jo. 41. 

6333. Sale by person other than liquidator — 
When authorised — Disposal of assets requiring 
specialised knowledge.] — Part of the assets of a 
co. in liquidation consisted of stocks & shares which 
were unmarketable on the Stock Exchange & 
could only be realised to advantage by a peraon 
having sijocial qualifications : — Held : a specially 
qualified person who had been appointed receiver 
in a debenture holders’ action ought to be con- 
tinued as receiver of the unmarketable stocks & 
shares the official receiver ought to be appointed 
as receiver of the other assets. — Industrial & 
General Trust, Ltd. v. South American &; 
Mexican Co., Ltd. (1893), 63 L. J. Ch. 169 ; 69 
L. T. 693 ; 42 W. R. 181 ; 1 Mans. 92 ; 7 
R. 04, C. A. 

G, Carrying on Company's Business, 

See 1908 Act, s. 151 (1) _ 

6334. “ Necessary for beneficial winding up ” 

Object to facilitate reconstruction.] — An order 
having been made for the winding up of a co., 
proposals were made by L., one of the shareholders, 
to the liquidator for the use of the co.’s plant, etc., 
to enable him to carry out certain experiments 
with a view of resuscitating the co. ; & on an 
application to the ct., leave was given ^ the 
liquidator to enter into an agreement with L. 
Subsequently some creditors &> a shareholder 
applied to the ct. for an injunction to restrain the 
liquidator from acting upon the agreement, & 
for directions to the liquidator to sell get in 
the co.’s assets : — Held : (1) tlve object of the 

agreement being merely to make the shares of 
value so as, if possible, to resuscitate the co., the 
agreement was not within 1862 Act, s. 95, which 
provides that the official liquidator of a co. in 
liquidation shall have power, with the sanction of 
the ct., to carry on the business of the co., so far 
as it may bo ‘ ‘ necessary for the beneficial winding 


tho Bale, at the iustanoo of the shai’e" 
holder, the debt due by whom had been 
brought to sale ; — Held : as a partner 
of CO., as well as the party from whom 
payment of tho debt waa demanded, 

S ursuer had a title to insist in a ro- 
uotlon of the sale, & it was not a 
valid objection that the action could 
only proceed with the concurrence of 
the CO. ; an approval of toe sale at a 
general meeting of shareholders did 
not, in the circumstances, bar pmsuer's 
right to ohallenge it ; & the sale being 
illegal & invalid, decree of reduction 
must be pronounced. — Thorburn v. 
Martin, etc. (1853), 15 Dunl. (Ct. of 
Bess.) 815.— SCOT. 

q. Interference by court — 

Overriding private covenant against 
assignment ] — The power of the ot. 
under Indian Cos. Act, VI. of 1882, 


sect. 144 (c), to give sanction to on 
official liquidator to sell the property 
of tho oo, overrides a private contract 
against assignment made by the co. 
A covenant m a lease to a oo. provided 
that the lessees should not *' assign, 
underlet, or port with the possession 
of any part of tho said promises unless 
with the express consent in writing 


of tho said lessors or their assigns.*' 
The 00 . having gone into liquidation, 
& official liquidator having applied, 
under above sect., for sanction to soil 
the co.'s property, it was objected on 
behalf of lessors' assigns that the pro- 
posed sale would be in contravention 
of tho covenant : — Held : the covenant 


did not apply to assignments by 
operation of law or assignments 
authorised by statute. Sects. 10 Sc 
12 of Transfer of I^perty Act, IV of 


1882, relate only to transfers by act 
of parties. — Re West Hopetown Tea 
CJo., Ltd. (1890), I. L. K. 12 AU. 193.— 

IND. 

r. .] — Where the majority 

of a co. propose to benefit them- 
selves at the expenses of tho 
minority, the ot. may interfere to 
protect the minority. — C aird v , Plata 
Cold Stokaoe Co., Ltd. (Liquidator), 
[1910] C. P. V. 568.— ^5. AF. 

PART in. SECT. 36. SUB-SECT. 10.— 

G. 

s. “ Necessary for beneficial winding 
up ** — Preservation of assets,] — The 
liquidator of a mineral oil co, which 
had gone into liquidation by reason 
of its inability to meet its liabilities 
applied to the ot., under Cos. Act, 1862 
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up of tlie same ; (2) the word “ necessary in 
the sect, shows that the carrying on of the business 
must be with a view to the winding up of the co., 
& not with a view to its continuance. — Re Wreck 
Recovery & Salvage Co. (1880), 16 Ch. D. 353 ; 
43 L. T. 190 ; 29 W. R. 266, O. A. 

to (1) Refd. Bateman v. Ball (1887), 66 
Q* B. 291. Oenerally, Mentd. Re Canadian Bacifle 
Colonisation Corpn. (1891), 40 W. R. 40. 

6335. Continuance of company’s contract.] 

Pltf., a waggon co., by agreement in writing let 

to defts. a number of railway waggons for a tenn 
of years at an annual rent, the agreement providing 
that pltf., its executors or administrators, should 
during the term keep the waggons in repair, 
landing the agreement an order was made for 
the winding up of pltf. co. under the supervision 
of the ct., in pursuance of a resolution previously 
passed by the co., & liquidators were appointed, 
who joined the co. in assigning the benefit of the 
contract to another co., upon the tenns that such 
CO. should perfoiin the stipulations by the assignors 
contained in the original contract. The assignees 
took over the repairing stations of pltf. & the staff 
of workmen employed by them, & were always 
ready & willing to execute all necessary repairs 
to the waggons : — Held : defts. had no defence 
to an action for rent, upon the ground that pltf. co. 
had incapacitated itself from performing its con- 
tract ; for, the voluntary liquidation of the co. 
was immaterial, the liquidators having power 
under 1862 Act, ss. 95, 131, to continue the letting 
of the waggons ; <fc, mor(‘over, tlie repair of the 
waggons by the co. to whom the contract was 
assigned was a sufficient performance by pltf. co. 
of its agreement to repair. — British Waggon Co. 
V, Lea (1880), 5 Q. B. D. 149 ; 49 L. J. Q. B. 321 ; 
42 L. T. 437 ; 44 J. P. 440 ; 28 W. R. 349, D. C. 
ATmotaiion^ : — Apld. Tolhurst v. Associated Portland Cement 
Manufacturers (1900), Associated Portland Cement Manu- 
f^turers (1900) t\ Tolhurst, [1902] 2 K. B. 660. Refd. 
Tolhurst i\ Associated l\)rtland Cement Manufacturers 
(1900), Tolhurst v. Associated Portland Cement Manu- 
facturers (190m & Imperial Portland Cement Co., [1903] 
A. C. 414. Mentd. tfaegcr’s Sanitary Woollen System 
Co. V. Walker (1897), 77 L. T. 180 ; Frateill Sori*entlno v. 
Buerger, [1915] 3 K. B. 367 ; Belvedere Fish Guano Co. 
V, Rainham Chemical Works, Feldman & Partridge, Ind 
COOVG V. Same, [1920] 2 K. B. 487. 

6336. Discretion of receiver — Where assets 

inciude perishabie goods.] — ^A petition was pre- 
sented by a creditor to wind up a co. The objects 
for which the co. was established included the 
sale of i)erishable goods. It was asked that the 
order might contain a direction that the official 
receiver might be at liberty to carry on the 
business as a going concern. There appeared to 
be no provision for carrying on the business of a 
CO. pending applications under 1890 (Winding up) 
Act, ss. 5, 12. The ct. made the usual winding-up 


order, with the addition of a direction that the 
official receiver should be at liberty, if he thought 
lit, to carry on the business of the co. so far as 
necessary for the purposes of the winding up. — 
Re General Service Co-operative Stores, Ltd. 
(1891), 64 L. T. 228. 

6337. Onus of proof on party objecting to 

contract.] — Pltf. co. sued defts. for breach of 
contract. The contract was of a kind which it 
was the business of the co. to make, but it 
was entered into after the co. had commenced 
proceedings for a voluntary winding up. The 
contract & the breach of it were proved ; — Held : 
it lay on defts. to show that the contract was not 
required for the beneficial winding up of the co., 
& in the absence of such evidence pltf. was entitled 
to succeed. — Hire Purchase Furnishing Co. 
V, Richens (1887), 20 Q. B. D. 387 ; 58 L. T. 460 ; 
36 W. R. 365 ; 4 T. L. R. 184, C. A. 

6338. Liquidator carrying on business — May not 
make profit out of moneys in his hands.] — Re 
Anon. (1806), No. 5955, ante. 

Costs of carrying on business — Where property 
subject to specific charge.] — Sec No. 6547, post. 


Sub-sect. 11. — Proof of Debts. 

A. Debts Provable, 

(a) Claims by Shareholders, 

6339. In respect of shares fraudulently issued — 
If acquired bon& fide.] — Where shares in a joint- 
stock co. have been issued fraudulently, a bond fide 
purchaser of these shares in the market, before any 
bill has been filed to impeach the transaction, is 
entitled, on a winding up of the co., notwithstand- 
ing the fraud, & notwithstanding that he bought 
the shares at a very groat discount, to prove on 
equal terms with the other shareholders of the co. 
who bought their shares at par ; but this privilege 
does not extend to any person who purchased his 
shares after the filing of the bill, unless his vendor 
was a bond fide holder of the shares before bill 
filed ; & the onim of proof that such was the case 
is upon him. — Barnard v, Bagshaw, Re Lake 
Bathurst Australasian Gold Mining Co. 
(1863), 1 Hem. & M. 69 ; 71 E. K. 31. 

6340. After payment of calls — Entitled to rank 
with creditors.] — Re Overend, Gurney & Co. 
Grissell’s Case, No. 6423, post, 

6341. Purchaser of debt for less than full value 
— May prove for full value.] — A contributory of a 
co. in course of liquidation, who has bought up a 
debt of the co. for a less sum than is actually due 
thereon, may prove against the co. for the full 
amount of the debt, & not merely for what he has 
paid. — Re Humber Ironworks Co. (1869), L. R. 8 
Eq. 122. 


sect. 95, to Banction him in carrying on 
the CO. *8 busineH8 for six months, & 
to declare that the expenses thcroljy 
incurred should be a first charge en 
the assets. The application stated 
that the mineral oil trade was in a 
state of severe depression, which 
rendered the jiroperty of the co. 
unsaleable except at ruinous sacrifice ; 
& that he considered it of great im- 
portance that the mines* & works 
should be kept going for a time, until 
it was seen whether a sale could be 
effected on favourable terms, or a 
suitable scheme of reconstruction 
carried through. The great majority 
of the creditors of the co., secured & 
unsecured, expressed their approval 
of the liquidator’s proposal, which was 
opposed by three creditors only, 
whose debts wens of small amount. 


The ct. refused the application, holding 
that the powers craved were not 
necessary for the beneficial winding up 
of the co. — Bujintisland Oil Co. 
(In Liquidation) Dawson (1892), 
20 R. (Ct. of Sons.) 242 ; 30 Sc. L. R. 
180.— SCOT. 

t. Liquidator carrying on Intsincsa 
Rower to make advances — 2'o conserve 
company's assets.]— Re Indian Com- 
panies Act, 1866, Re Commk«cial, 
Bank Cohpn. of India & toe Fast, 
Re Aqka & Masterman’h Bank, Ltd. 
(1866), 1 Ind. Jm. N. S. 335. — IND. 

PART III. SECT. 36, SUB-SECT. 11.— 

A. U). 

a. Oonirilmtion to reserve fund.] — 
Shareholders in a loan co. in answer 
to a proposal from the co. paid towards 


the reserve fund dividends paid to 
them by the co. & various other sums 
of money, with a view to increase 
the reserve fund to the same amount 
as the paid-up stock. In windliig- 
up proceedings ; — Held : such share- 
holders were not entitled to rank as 
creditors upon the assets of the co. 
with other creditors, depositors & 
debenture -holders, & that any claim 
they had against the co. & its reserve 
fund was subject to the payment of 
the debts of the co. — Re Atdab Loan 
C o. (Claims on Reserve I'und) 
(1905), 9 O. L. R. 468 ; 5 O. W. R. 
452.— CAN. 

b. Overpayment for shares — Company 
liable as debtor not as trustee.] — A. 
subscriber for shares in a co., after 
paying therefor in full, paid the amount 
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6342. Damages (or improper forfeiture of shares.] 

— O., a holder of shares in a limited co., had a call 
made upon him in June, 1886, which he did not 
pay at the time appointed by the directors ; & 
they, by a resolution of the board, forfeited the 
shares, without having previously given O., in 
accordance with one of the arts, of assocn., notice 
that if he failed to pay on or before the day 
appointed for payment they might at any time 
forfeit them. The directors allotted the forfeited 
shares to numerous shareholders. The shares 
were, at the date of forfeiture, at a premium. In 
June, 1888, the co. was ordered to be wound up. 
In Feb., 1889, 0. applied, under another art. of 
assocn., to be allowed to prove in the liquidation 
for damages for the irregularity of the directors in 
ordering the forfeiture : — Held : there had been 
an irregualirty by the directors in not giving 
notice to O., & he was entitled to prove for damages 
under the aHs., & in competition with the other 
creditors of the co., 1862 Act, s. 38 (7), not applying 
to the case. — Re New Chile Gold Mining Co. 
(1890), 45 Ch. D. 598 ; 60 L. J. Ch. 90 ; 63 L. T. 
344 ; 39 W. 11. 59 ; 6 T. L. R. 462 ; 2 Meg. 355. 


{h) Claims in respect of Breaches of Contract 

generally. 

6343. Contract to repair ship — Continuing breach 
after winding up.] — A shipbuilding co. agreed to 
repair a ship within a certain time. Before the 
repairs were executed an order was made for 
winding up the co. After some time an order 
was obtained in the winding up, with the assent 
of the shipowners, that the official liquidator 
should be at liberty to complete the repairs, which 
he did, <fc the ship was, long after the time agreed 
upon, delivered to the owners & sent on a voyage : 
— Held: (1) the shipowners were entitled, under 
1862 Act, s. 158, to recover damages from the co. 
for the delay in executing tlve repairs, & these 
damages continued after the winding up, not- 
withstanding General Order of Nov. 11, 1862, 
r. 25 ; (2) under the circumstances, the sliip- 

ownors could not recover damages for an injury 
to the sliip alleged to have been done whilst she 
was in the possession of the co, — Re Trent & 
Humber ('o., Ex p. Cambrian Steam Packet Co. 
(1868), 4 Ch. App. 112; 38 L. J. Ch. 38; 19 
L. T. 465 ; 17 W. R. 181 ; 3 Mar. L. C. 119, L. C. 
Amwlaiiona : — As to (1) Refd. He Albert Life Ahscc., Cook's 

I^ollcy (1870), L. 11. 9 Eq. 703 ; Re Phoenix Bessemer 



_ ^rally 

Reid. Rc l^ara^uassu Steam Tramroad Co., BJaek & 
Hawthorn’s Case (1872), 27 L. T. 609 ; The Greta Holme 
(1897), 60 L. J. P. 100. Mentd. The Arg-eutino (1888), 13 
1^ . D. 191. 


6344. Contract to purchase ship — Option in ship- 
builder to be paid by company or third party 

Dishonour of third party’s bills.] — A limited co. 
& a firm, employed a shipbuilder to build a ship 
to bo delivered to them, & paid for in manner 
following : one-third cash, & balance by the co.’s 
acceptance at four montlis, or, at contractor’s 
option, by the firm’s acceptance. The ship- 
builder took the film’s bills, which were dis- 
honoured, but he gave no notice to the company : 
—Held : the shipbuilder was entitled to prove in 
the winding up of the co. for the amount for wliich 
the bills were given . — Re British & American 
Steam Navigation Co., Pearse’s Claim (1869) 
L. R. 8 Kq. 506 ; 17 W. R. 1077. 


6345. Contract to buy goods.] — 0. Co. formed 
for the purpose of constructing railways, by a 
letter from the secretary gave an order to E. Co. 
for 500 tons of rails at a certain price, to be paid 
for by three months’ acceptances from the date of 
delivery. The managing director of E. Co. was 
also a director of 0. Co. The rails were intended 
to be used in the construction of a railway which 
the managing director of C. Co., & not the co. 
itself, had undertaken to make. The rails were 
made, but were not delivered, in consequence of 
O. Co. being ordered to be wound up : — Held : 
the order was binding on C. Co,, & E. Co. was 
entitled to prove in the winding up for damages 
occasioned by the non-acceptance of the rails, <fc 
the ct. would not sanction the giving of acceptances 
by the official liquidator for the price of the rails. — 
Re Contract Corpn., Ebbw Vale Co.’s Claim 
(1869), L. R. 8 Eq. 14 ; 20 L. T. 901. 

6348. .] — A co. entered into a contract 

with a firm of engineers for the supply of cer^in 
machines for the co.’s use. Before the machines 
were delivered the co. went into voluntary liqui- 
dation & the liquidator refused to accept delivery. 
The firm claimed to prove as creditors in the 
winding up for their full loss of profit. At the 
commencement of the winding up the articles 
which the co. was still under contract to buy 
consisted of {a) machines which the creditors had 
manufactured, but not delivered ; (6) machines 
which the creditors had not commenced to manu- 
facture. The former were altered & then sold 
elsewhere for a price less than that which the 
CO. had contracted to pay. It was not proved 
that the creditors’ works were not sufficiently 
ample to have enabled them to perform their 
contract with the co. in addition to other con- 
tracts which they actually performed for other 
customers : — Held : as to (a), there being no 
available market for the goods as originally made, 
the measure of damage was the whole loss of 
profit wliich the creditors had suffered, & not 
merely the loss on resale plus the costs of altera- 
tion ; as to (6), the measure of damages was the 
full amount of prospective profits wliich the 
creditors had lost by non-fulfilment of their 
contract. — Be Vic Mill, Ltd., [1913] 1 Ch. 465 ; 
82 L. J. Ch. 251 ; 108 L. T. 444 ; sub nom. Be 
Vic Mill, Ltd., Re Arundel & Co. (No. 1), 57 
Sol. Jo. 404, C. A. 

Annotation : — Consd. Hill v, Showell (1918), 87 L. J. K. B. 

1106. 

6347. Contract for sale of business — Inquiry as 
to damages.] — An agreement was executed between 
L., a banker at Paris, & the directors of a co. 
formed to take over his business. No day was 
fixed for the completion of the transfer of the 
business & offices. In fact, the transfer w^ never 
carried out ; but the co. was started, & it trai^- 
acted business, & L. admitted a committee of its 
directors to his offices, which he vacated, removing 
Ids clerks to a higher storey in the same building, 
where he continued to transact Ids br^iness 
pending the completion of the contract, which he 
was always anxious & willing to effect by handing 
over books & executing legal trai^fers. The 
contract never was completed, owing to the 
default of the co. Tlie co. was wound up, when 
L. claimed the full amount of the purchase-money 
for which he had contracted : — Held : the contract 
was in fieri, &> L. could not prove for the purchase- 


agrain by mistake. He sued the co. for 
the amount overpaid & Issued a 
(rarnisheo Bummons & the garnishee 
paid money into ot. The co. went 
Into liquidation : — Held : the co, waa 


liable to pltf. as debtor, & not aa 
trustee ; in any case by his garnish- 
ment proceedings pltf. elected to claim 
08 creditor ; the money in ot. belonged 
to the liquidator Sc pltf. was only 


entitled to share pro rata with other 
creditors . — Re Wayne Coal Co., Ltd. 
(In Liquidation), Schultz’s Cask, 
11920] 3 W. W. R. 642. — CAN. 
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Sect, 30 . — Winding up by court : Stib-sect. 11, J., (fe), 

money, but as it was owing to the fault of the co. 
that the contract never became fully executed, 
an inquiry should be directed before the chief 
clerk as to the damages sustained by L. through 
the breach of contract, & L, allowed bo prove for 
the amount of damages so f^certained. — IjAFFITTE 
(Charles) & Co., Ltd. v. Lapfitte (1873), 42 
L. J, Ch. 716 ; 29 L. T. 80 ; 21 W. R. 750, 11. L. ; 
subsequent 'proceedings ^ sub nom. Be Lafiitte 
(Charles) Co., Ltd., I^afitte’s Claim (1874), 
23 W. R. 379. 

Annotation : — Mentd. Re Simpson, Simpson v. Simpson, 

[1904] 1 Ch. 1. 

6348 . Action begun against company before 
winding up — Dismissed for want of prosecution.] — 

Where an action had been commenced against a 
co. &> continued by leave afttT a winding-up order, 
& before trial an order had been obtained to 
dismiss the action for want of prosecution : — 
Held : pltf . in the action was not debarred from 
bringing forward a claim in the same matter in 
the winding up . — Re Oriiell Colliery & Fire 
Brick Co. (1879), 12 Ch. D. 681 ; 28 W.- R. 146 ; 
sub nom. Be Orrell Colliery Fire Brick Co., 
Holt’s Claim, 48 L. J. Ch. 655. 

6349. Judgment by consent for instalment taken 

before winding up — Liquidator estopped from dis- 
puting agreement sued on.] — An action was 
brought against a co. to recover an instalment 
of a debt alleged to be due under an agreement, 
the existence of which was denied by the co. : — 
Held : judgment by consent for pltfs. precluded 
the liquidator in the winding up of the co. from 
denying the existence of the agreement on a proof 
being sent in for the total amount due under the 
agreement. — Be South American Mexican 
Co., Ex p. Bank op England, [1895] 1 Ch. 37 ; 
64 L. J. Ch. 189 ; 71 L. T. 594 ; 43 W. R. 131 ; 
11 T. L. R. 21 ; 39 Sol. Jo. 27; 12 R. 1, 

C. A. 

Annotation ; — ^Reld. Cooke v. Rickman (1911), 81 L. J. K. B. 

38. 

6350 . Breach of contract to allot shares as fully- 
paid — Contract not registered.]^ — The promoter of 
a co. accepted as part of the purchase-money two 
debentures of the co. for £500 each, which he 
subsequently assigned to A, his solr., who was also 


a director of the co., for valuable consideration in 
the shape of money lent Sc services rendered. A. 
afterwards surrendered the debentures to be 
cancelled in exchange for 500 shares in the co. of 
£2 each issued to him as fully paid up. No 
contract was ever registered in respect of the 
shares as required by 1867 Act, s. 25, & in the 
winding up of the co., A. was settled on the list of 
contributories Sc called upon to pay the full amount 
of the shares : — Held : there having been a breach 
of contract on the part of the co., A. was entitled 
to prove in the liquidation for damages for the 
full amount of the calls made against him. — Be 
Great Australian Gold Mining Oo., Ex p, 
Apple YARD (1881), 18 Ch. D. 687 ; 60 L. J. Ch. 
554 ; 45 L. T. 652 ; 30 W. R. 147. 

Annotations: — Dbtd. Re Addleatone Linoleum Co, (1887), 

37 Ch. D. 191. Reid. Re London Celluloid Co., Ex j). 

BayJcy& Hanbury (1888), 57 L. J. Ch. 843 ; Re Railway 

Time Tables Publishing Co., Ex p. Wei ton, [1899] 1 Ch. 

108. 

6351 . .] — (1) A person who has pur- 

chased sliares in a co. has thereby contracted to 
contribute the amount of the value of the shares, 
to bo dealt with as part of the assets of the co., 
Sc therefore cannot, while he remains, either 
voluntarily or involuntarily the holder of the 
shares, in any way, directly or indirectly, with- 
draw from the co. any part of those assets which, 
as holder of the shares, he has contracted to 
contribute. 

(2) A CO. issued preference shares at a discount, 
the certificates declaring the shares so issued to 
be fully-paid shares. It was doubtful whether 
there was a contract to issue the shares as fully- 
paid shares or only a contract to issue the shares 
at a discount, but no contract wi\s registered under 
1867 Act, 8. 25. The shares issued were not in 
fact fully-paid. The co. went into liquidation, 
Sc a holder of some of the shares in question was 
Xdaced on the list of contributories, Sc paid the 
liquidator the amount remaining uni>aid thereon. 
The holder claimed to prove against the co. in 
tlie winding up for damages, to the amount of the 
call paid by liim, “ for breach of contract or 
otherwise in relation to the issue of the shares ” : — 
HeM : even assuming there was a contract to 
issue the shares as fully-paid, the holder of the 
shares was precluded, by the above principle, 


PART III. SECT. 36, SUB-SECT. 11.— ( 

A. (b). 

6350 i. Breach of contract to allot 
shares fully -paid — Contract not re- 
gistered.^ — Where paid-up shares are 
allotted to a shareholder in a co. 
which subsequently goes into liquida- 
tion, & in consequence ot the agreement 
to allot paid-up shares not ha^ng been 
refi^tered, os provided by Cos. Act, 
1882, s. 31, the shareholder is made 
a contributory, he can prove in the 
liquidation for the amount of calls 

S aid, as for damages. — Re Waitohi 
oal-Minino Co., Ltd., Exp. Seymouu 
(1886), 4 N. Z. L. R. 250.— N.Z. 

c. Breach of contract to grant 
privileges.] — On payment of a sub- 
scription fee to a publishing oo., 
oertiticates were issueci by the co, to 
the subscribers, guaranteeing to such 
piu’chasers the privilege for five years 
of purchasing all books, magazines, 
periodicals, & other printed matt-er, 
at the prices quoted in the co.'s 
catalogue & biilletlus. Before the 
exph*y of the above period, an order 
was obtained for the winding up of the 
CO., whereupon certain subscribers 
claimed to rank on the Ckssets as 
creditors In respect of damages alleged 
to have been sustained by them 
through the co.’s iJailure to supply 
them with books, etc., during the i 


residue of the term : — Held : only 
nominal daniagOvS were rooovoi'able, 
for beyond this the damages were of 
too speculative or oonjectural a nature 
to be maintained, nor could any part 
of the subscriptions be recovered back 
on the grmmd of it being miearued. — 
Re PuBL-isHEus’ Syndicate (1904), 
7 O. L. R. 223 ; 24 C. L. T. 122 ; 3 
O. W. R. 114.— CAN. 

d. Breach of option to purchase in 
lease.] — Deft. oo. leased a house to 
the pltf., the lease containing a clause, 
providing that 1£ the lessors obtained 
diuing the term an offer to purchase 
the premises, before accepting the same 
the lessee should be given the option 
of purchasing on same terms as In 
the oiler. Subsequently an order for 
the winding up of deft. co. was made, 
& the liquidator solt^ the premises 
without ^vlng pltf. an opportunity 
to exercise his option : — Held : the 
winding-up order did not in any way 
cut down the rights of pltf. or change 
his position ; the liquidator was 
authorised to sell the premises, but 
only subject to the terms & conditions 
of the lease ; & he was bound to submit 
to pltf., who had not waived his rights, 
the offer received, &, not having done 
so, the deft. co. were liable in damages, 
notwltlistanding that pltf. was aware 
that the liquidator was making efforts 
to sell the premises, — M cUartkr v. 


York County Loan Co. (1907), 14 
O. L. R. 420 ; 10 O. W. R. 165.— CAN. 

e. Contract to 3 mrcha.se shares in 
consideration of ap/iointment-— Company 
to repurchase on completion of service. ] — 
Pltf. became salesman to & manager 
of deft., co., now In liquidation, for a 
period of two years at a salary of £20 
per mouth. In consideration of his 
appointment pltf. took & paid for 200 
fully paid-up £1 shares in the 00 ,, 
it being agreed that pltf. should not 
alienate his shares diulng the period 
of two years. & at the end of that 
period, if pltf. desired, the co. should 
repurchase the shares at par. The 
contract was entered into on behalf 
of the company by 8., the manaMng 
director, who represented that he nad 
power to enter into the contract. 
Table A. of Cos. Act in substance 
regulated the working of the 00 . No 
formal delegation of their powers was 
made to S. by the other dlreoiors, 
but in practice they allowed him to 
superintend the business of the co, 
lieforo the lapse of the period of two 
years the 00 . went into liquidation. 

liquidators having repudiated the 
contract, pltf. sued them for damages 
based on the amount of the purchase 
price of the shares &: salary for the 
unoxpired portion of the period of 
two years : — Held ; the undertaking 
by the 00 . to repurchase pltf.’s shares 
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from putting in any proof in the winding up in 
respect of damages for breach of contract. 

(3) The ct. also expressed an opinion that, even 
if the holder of the shares had been entitled to 
prove, he could not, having regard to 1862 Act, 
s. 88 (7), have proved in competition with outside 
creditors of the co.— i?c Addlestonb Linoleum 
Co. (1887), 37 Ch. D. 191 ; 67 L. J. Oh. 249 ; 4 
T. Ij. R. 140 ; auh nom. Re Addlestonb Linoleum 
Co., Ltd., Ex p. Benson, 58 L. T. 428 ; 30 W. R. 
227, C. A. 

Amu)tati(ma : — As to (1) Apld. Re New Chile Gold Mlniiie Co. 
(1888), 38 Ch, D. 475 ; Re Eddystone Marine Iixsce., [1893] 
3 Ch. 9. Refd. Re Alniada & Tirito Co. (1888), 38 Ch. D. 
415 ; Re London Celluloid Co., Bayley & Hanbury’e Cases 
U888), 69 L. T. 109 ; ii!e Railway Time Tables Publishing* 
Co., Kx p. Sandys (1889), 42 Ch. D. 98 ; Re Railway 
Time Tables Publishing Co„ Ex p. Welton, [1899] 1 Ch. 
108. Oenerallv, Mentd. Welton v. Saflery, [1897] A. C. 
299 ; Re Wragg, [1897] 1 Ch. 796. 

6362. Satisfaction of debt by allotment of 

fully-paid shares to creditor — Some shares not 
fully-paid allotted.]— (1) Where a CO. contracts to 
issue to a creditor a cei-tain number of fully-paid 
shares in satisfaction of a debt due by it to him, & 
some of the shares are in fact issued as unpaid, 
there is tonto a failure of consideration, & the 
creditor can, notwithstanding that he has become 
a member of the co., prove in its winding up for 
such part of liis debt as is represented by the 
unpaid shares. 

(2) Interest cannot be claimed upon such a 
debt, except either by contract or by way of 
damages under Civil Procedure Act, 1833 (c. 42), 
s. 29. — Re Railway Time Tables Pubiasiiing 


Co., Ltd., Ex p. Welton, [1899j 1 Ch. 108; 68 
L. J. Ch. 50 ; 70 L. T. 679 ; 47 W. R. 133 ; 15 
T. L, R. 46 ; 43 Sol. ,lo. 75 ; 5 Mans. 367, C. A. 

6363. Contract to advertise at weeJkly rent — 
Winding up of advertising company.] — Re 
Olympia, Ltd. (1896), 12 T. L. R. 240. 

6354. Gambling contract — Recovery of deposit.] 
— Rc Duncan (W. W.) & Co., Ltd. (1903), Thnes, 
Mar. 17, C. A. 

6355. Agreement to distribute annual bonus 
among customers — Impossibility of distribution 
owing to winding up.] — Applts., who were whole- 
sale tobacconists, agreed with resp. in considera- 
tion of liis undertaking to become a customer & 
not to sign any agreement with any co. or firm 
which would prevent him from buying or selling 
applts.’ goods, & to continue to buy & sell such 
goods, that resp. should for foui* years share in a 
disti-ibution by apxdts. of an annual bonus among 
such of tlieii* customers as should purchase direct 
from them, the distribution to be made according 
to the purchases for the year. Before the expira- 
tion of the four yc^ars applts. sold their business 
& went into liquidation. Resp. had fullilled his 
part of the undertaking ; — Held : there was an 
implied undertaking on the part of applts, that 
they would continue to carry on their business, & 
would not do any voluntary act which would 


make it impossible to distribute the sums which 
they had undertaken to distribute, & therefore, 
by parting with their business there was a breach 
oi contract, which entitled resp. to damages. — 
Ogdens, Ltd. v. Nelson, Ogdens, Ltd. v. 
Telford, [1905] A. C. 109 ; 74 L. J. K. B. 433 ; 
92 L. T. 478 ; 53 W. R. 497 ; 21 T, L. R. 359, 
H. L. ; affg,, [1904] 2 K. B. 410, 0. A. 

Annotations : — Distd. Bovine t?. Dent & Wilkinson (1904), 

21 T. L. R. 82. Apld. Lorette v. Oolllne, Collins v. Same 

(1906), 50 Sol. Jo. 258. Bold. Dublin City Steam Packet 

Ck). V. R. (1908), 24 T. L. R. 657 ; Lazarus v. Cairn Line 

of Steamships (1912), 106 L, T. 378. 

6356. Contract to carry on business with another 
company — Company wound up under Trading with 
Enemy Acts.] — In 1887 the F. Co. was formed for 
the purpose of selling in this country the gas 
mantles of a German firm. In 1906 the M. Co. was 
formed to manufacture the mantles in this country. 
Until the outbreak of war in 1914 the raw material 
was supplied from Germany by the German firm. 
After the outbreak of war the supply of raw 
materials from Germany ceased to be forthcoming. 
In Dec. 1915, a contract was entered into between 
the two cos. in which they made provision for the 
further carrying on of the business. Clause 4 of 
this contract was as follows : “ This arrangement 
to endure until the expiration of six cSendar 
months from the date peace is declared between 
England & Germany.” At the end of 1916 an 
order was made under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, requiring that 
the business of the M. Co. should be wound up, 
& conferring on the controller power to sell 
jrower to carry on the business with a view to its 
winding up. In Apr. 1917, W., who was then 
supervisor & controller of the M. Co. & supervisor 
of the F, Co., sold the factory & business of the 
M. Co. to outside purchasers. A claim for 
damages for breach of contract having been made 
by the F. Co., the liquidator refused it. These 
proceedings were then instituted & it was 
admitted that, apart from certain special defences 
raised, there had been a breach entitling the 
F. Co. to damages. It was contended, however, 
that no claim for damages existed on the ground, 
hiier alia, that the claim was one for damages 
for breach of an agreement to carry on the M. Co.’s 
business which an executive act, the order of the 
Board of Trade, had made it illegal to carry on : — 
Held : the position was no different from what it 
would have been in the ordinary case of a winding 
up by the ct. under 1908 Act, & the claim must be 
admitted [or such an amount, if any, as upon a 
consideration of the evidence to be submitted to 
him the liquidator might consider proper. — Re 
British Incandescent Mantle Works, Ltd. 
(1923), 129 L. T. 126; 39 T. L. R. 244 ; 67 
Sol. Jo. 517. 

Damages payable In foreign currency.] — See 

Damages. 


waR lUogral & unenforooablo, as It was 
In eft'oet an nnauthorlBed reduction of 
the capital of the co., but that it did 
not go to the root of the contract, 
which was primarily one of service, 
&; as It was not inequitable that pltf. 
should be allowed to claim In com- 
petition with other creditors he was 
entitled to recover damages for breach 
of the contract of service, but not for 
failure to ropurchase the shores. — 
Wolfe v. Smyth & (Uiawpord 
(Liquidatoiis), [1914] 5 C. P. D. 187, 
—S. AF. 

f. ImpossWility of perfomiance .] — 
A 00 . entered into an absolute con- 
tract to employ A. os agent for throe 


years from the date of the agreement, 
& in consideration thereof A. con- 
tracted to advance the oo. certain 
moneys & to act as its adviser & agent 
during that period. For so doing he 
was to receive in each year a stated 
ooimnlssion on the oo.*8 gross output. 
Before the expiration of the term of 
three years the co., owing to bad 
seasons & strong competition by 
another oo., was carrying on Its busi- 
ness at a loss & was forced to sell out 
to the opposing oo. In order to carry 
out tho sale, which was advised & 
carried throiogh by A., It was necessary 
to go Into voluntary liquidation. A., 
who was a member of the oo., con- 


curring In & voting for this course. 
A. sought to prove In tho winding up 
for damages, made up of tho amount 
A commissloii which it was estimated 
vould have been earned on the gross 
>utput for tho period tho contract 
lad yet to run at the date of the wind- 
ng up : — Held : the oo. in ceasing 
;o carry on its business acted iinder 
itress of circumstances for which it 
vas not responsible & which for all 
iraetical purposes was Irresistible, 
t there was no breach of the agreement 
)y the oo. A. was disentitled to prove. 
—Re North Otago Dairy Co., Ltd., 
t)x p, Maoewan (J. B.) & Co. (1905), 
14 N. Z. L. R, 74i— N.Z. 
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Sect. 36 . — Winding up by court: Svh-sect. 11, A. (c) 

c fc (d).] 

(c) Claims by Directors, Servants and Agents. 

Remuneration of directors, servants & agents 
generally, see Sect. 28, sub-sects. 3, 9 ; Sect. 29, 
sub-sects. 1, O., 2, B., 3, O., ante. 

6357. Directors — Remuneration due as member.] 
— In a CO. where directors were obliged to be 
members : — Held : a director’s unpaid fees were 
debts duo to him in his character of member, 

to be postponed to outside creditors. — Re 
Leicester Club & County Racecourse Co., 
Hx p. Cannon (1885), 30 Ch. L. 629 ; 55 L. J. Ch. 
200 ; 53 L. T. 340 ; 34 W. R. 14 ; 1 T. L. R. 658. 

Annotations : — Folld. Re Iceland Sulphur & Copper Co. 

(1886), 2 T. L. R. 509. Distd. Re D^e & Plant (1889), 43 

Ch. D. 255 ; Re New British Iron Co., Ex p. Beckwith, 

[1898J 1 Ch. 324 ; Re A.l Biscuit Co.i(1899), 43 Sol. Jo. 

657. Refd. Re Washiufrton Diamond Mining Co. (1893), 

69 L. T. 27. Mentd. Municipal Permanent Investment 

Bldg. Soc. V, Richards (1888), 39 Ch. D. 372. 

6358. .] — Re Iceland Sulphur & 

Copper Co., Ltd. (1886), 2 T. L. R. 509. 

6359. Remuneration not due as member.] — 

The arts, of assocn. of a co. required its directors 
to possess a share qualification, & provided that 
the remuneration of the board “ shall be an annual 
sum of £1,000 to be paid out of the funds of the 
CO.”: — Held: although these provisions in the 
arts, were only part of the contract between 
the shareholders inter se, the provisions were, on 
the directors being employed & accepting office on 
the footing of them, embodied in the contract 
between the co. & the directors ; the remuneration 
was not due to the directors in their character 
of members, but under the contract so embodying 
the provisions ; & in the winding up of the co., 
the directors were entitled to rank as ordinary 
creditors in respect of the remuneration due to 
them at the commencement of the winding up. — 
Re New British Iron Co., Rx p. Beckwith, 
[1898], 1 Ch. 324 ; 67 L. J. Ch. 164 ; 78 L. T. 155 ; 
40 W. 11. 376 ; 14 T. L. K. 190 ; 42 Sol. Jo. 234 ; 

5 Mans. 108. 

Annotations: — Consd. Re Dover Coalfield Extension, [1907] 

2 Ch. 76 ; Foster v. Foster, [1916] 1 Ch. 532, 

6360. .]~-Re A1 Biscuit Co. (1899), 

43 Sol. Jo. 657. 

6361. Managing director — Employment for fixed 
term at salary & commission — Fresh employment 
obtained within term.] — By an agreement dated 
July 20, 1915, a co. & three life directors who held 
all the issued capital appointed appet. managing 
director for one year as from July 1, 1915, at a 
salary of £5 a week & a commission of 5 per cent, 
on the amount realised from & paid upon all sales 
effected by the co.’s goods. By clause 5, the co. 

6 the three directors granted appet. the right on 
applying to the co. therefor & paying for the same 
at par within one year from July 1, 1915, to acquire 
from the co. shares equal to one-third of the share 
capital issued at that date, & the directors under- 
took to procure an allotment accordingly. It was 


provided that if & when appet. acquired the 
shares his commission should cease, but his em- 
loyment should continue for ten years from 
uly 1, 1915, at £5 a week. He was not to part 
with the shares within the ten years without the 
written consent of the three directors. On Nov. 
16, 1915, a compulsory winding-up order was 
made, before appet. had exercised his option under 
clause 5. On Dec. 3, 1915, appet. obtained em- 
ployment with one of the directors who continued 
to carry on a similar business. He was engaged 
at £5 a week without commission & subject to a 
week’s notice. On Jan. 22, 1916, appet. sent in a 
proof claiming : (a) arrears of salary & com- 

mission up to the winding up ; (6) damages for 
loss of salary from the winding up to June 30, 
1916 ; (c) damages for loss of commission during 
the same period ; Sd (d) damages for loss of his 
option to take up shares & obtain a ten years* 
appointment. On Apr. 13, 1916, the liquidator 
admitted the proof in respect of (a), & in respect of 
(6), only up to the date that appet. obtained his 
new employment. He rejected the rest of the 
proof. On May 3, 1916, appet. appealed &- 
claimed to have the proof allowed in full. Appet. 
admitted that his present employment, though 
throughout precarious, would m all probability 
continue till June 30, 1916, but contended that 
the damages ought to be assessed as at the date 
of the breach of contract having regard to the then 
probability of his obtaining full employment for 
the term : — Held : (1) appet. had not proved any 
damages under head (b) beyond what the liqui- 
dator had allowed ; (2) the claim for damages 

under head (c) was not maintainable ; (3) clause 5 
implied that any application for shares thereunder 
must be made while the co. was in existence, 
as applet, had not fulfilled the condition precedent 
to obtaining a ten years’ appointment, he was not 
entitled to damages under head {d). — Re Newman 
(K. S.), Ltd., Raphael’s Claim, [1916] 2 Ch. 309 ; 
85 L. J. Ch. 625 ; 115 L. T. 134 ; 60 Sol. Jo. 585 ; 
[1916] H. B. R. 129, C. A. 

Annotekion : — As to (2) Consd. Reit?ate v. Union Mamifactur- 
ing (jo. (Ramsbottoin), [1918] 1 K. B. 592. 

6362. Manager — Loss of salary.] — Principle 
upon which the amount for salary & compensation 
payable to the manager of a co. in respect of his 
engagement, which has been suddenly terminated 
by the winding up of the co., will be calculated. — 
Re English Joint Stock Bank, Yelland’s Case 
(1867), L. R. 4 Eq. 350. 

Annotations .— FoUd. Re London & Colonial Co., Clark’s 
Case (1869), 20 L. T. 774 ; Re London & Scottish Bank, 
Ex p. Logan (1870), L. R. 9 Eq. 149. Refd. Re Great 
Northern Salt & Chemical Works, Ex p. Fenwick (1891), 
36 Sol. Jo. 42. 

6363. Employment for fixed term.] — 

By the arts, of assocn. of a bank, L. was appointed 
manager at a specified salary, with a proviso that, 
in the event of L. being at any time deprived of his 
office, except for misconduct, the directors should 
pay him, as compensation for loss of office, a sum 


PART III. SECT. 36, SUB-SECT. 11. ~ 

A. (c). 

6367 1. I>irectors — Remuneration due 
as Tnxmber,] — Directors are not entitled 
to claim for fees In competition with 
creditors. Consequently such fees can- 
not be set-ofC by directors agadnst 
amounts due by them as contributories, 
— Grand Hotel & Theatre Co. (In 
Liquidation) v, Haarburoer (1907), 
— S. AF. 

g. For 'work requiring fecial 

skul. ] — A director is not precluded from 
proving in competition with other 
creditors in respect of a claim for 
moneys due as payment for particular 
work which he has special skill in doing. 


— Re Mount Costioan Lead & Silver 
Mining Co., Ltd. (1896), 17 N. S. W. 
Eq. 80.— AUS. 

6362 i. Manager — For salary.] — An 
order for winding up a co. under Cos. 
Statute, 1864, is a notice of discharge 
to Its manager, & if, under the agree- 
ment under which he was appointed, 
his engagement was terminable by a 
month's notice, he is entitled to claim 
against the estate a month’s salary In 
respect thereof ; & he is entitled, under 
sect. 113, sub-sect. (11) of the In- 
solvency Statute, 1871, s. 113 (11), to 
preferential payment of not more than 
four months salary nor more than £50. 
— Re Intercolonial Smelting & 


Reducing Co., Ltd (1887), 13 V. L. R. 
896.— AUS. 

h. Agent — For retiring allowance.] 
— The dii’ectors of a bank agreed to 
give F., an agent at one of the branch 
offices, upon ms resignation, a retiring 
allowance of £150 per annum In con- 
sideration of his past services. The 
bank’s contract of co-partnery pro- 
vided for the suspension or dismissal 
by the directors of any of the officers 
or clerks without cause assigned, & 
also that they should have no claim 
for salary beyond what might then be 
payable. Upon the bank’s failure a 
few years afterwards : — Held : F. had 
no claim of debt enforceable In the 
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equal to three years’ salary. L. was also a share- 
holder. The bank was ordered to be wound up, 
& L. consequently ceased to be employed : — 
Held : (1) L. was entitled to be paid a sum equal 
to three years’ salary ; (2) he could set off his 
claim for a sum equal to three years’ salary 
against the amount recoverable from him in 
respect of calls on his shares . — Re London 
Hcottish Bank, Rx jj. Logan (1870), L. R. 9 Eq. 
149 ; 21 L. T. 742 ; 18 W. R. 273. 

6364. Proviso for compensation on dis- 

missal — Appointment as liquidator.] — By arts, of 
assocn. of a co. it was provided that, in the case of 
the dismissal of B., the manager, he should be 
paid the full amount of money paid upon his 
shares. A resolution was passed to wind up the 
co., & 8. was appointed liquidator. S. had paid 
£2,000 on his shares, &■ jjeceived £400 for remunera- 
tion as liquidator : — Held : thj winding up was 
equivalent to a dismissal of 8., & he was entitled 
to prove in the winding up for £2,000, subject to a 
set-off of the £400. — Re Imperial Wine Co., 
Shirreff’s Case (1872), L. R. 14 Eq. 417 ; 42 
L. J. Ch. 5 ; 27 L. T. 367 ; 20 W. R. 966. 
Annotations : — Consd. Midland Counties District Bank v. 

Attwood, [1905] 1 Ch. .'157. Refd. Reid v. Explosives Co. 

(1886), 56 L. J. Q. B. 68. 

6365. Payment in foreign currency — Proof 
in English currency.] — By an agreement entered 
into in England between the manager of a co. 
carrying on business in Chile 6c the co. it was 
provided that he should be paid an annual salary, 
at the rate of £1,000 sterling, by monthly pay- 
ments, at such place or plac^es & in such manner 
as he may direct.” The manager, while the co. 
was carrying on busines.s, drew bills upon them 
from time to time for the monthly payments of 
his salary payable in Chile in Chilian dollars in an 
amount of dollars that would at those dates, at 
the then rate of excliange, be equivalent to the 
amount of his sterling claim. These drafts were 
not paid by the co. ; & on the co. subsequently 
going into liquidation the manager claimed to 
prove in the liquidation for the amounts of the 
unpaid instalments calculated in pounds sterling, 
the rate of excliange having fallen since the dates 
when the bills were drawn : — Held ; the co. not 
having x>Rid the manager in the manner in which 
he ” directed ” by drawing the bills, his position 
was that of a person whose salary, at the rate of 
£1,000 per aimum, was unpaid ; & he was entitled 
to prove for his unjiaid salary at tlie sterling rate. 
— Re Tai.tal (’hide Nitrate C’o., Ltd. (1895), 
73 L. T. 422 ; 12 T. L. R. 47, C. A. 

6366. Agent — Loss of commission.] — A co. 
engaged M. to act as their agent for live yeai*s at a 
lixed salary, 6c also for a commission of 10 per cent, 
on the net profits in each year. The co. w’as wound 
up before the termination of the live years : — 
Held : M. was not entitled to any compensation 

liquidation. — Fraskk r. City of 
Glasgow Bank (1880), 7 R. (C^. of 
So8s.) 961 ; 17 So. L. It. 661.— SCOT. 

k. Servant — For salary.] — Applica- 
tion was made at chamberH for 
an order allowing certain persons 
who had been in the employ of a co. 
now being wound up to be collocated 
in the dividend sheet by special 
privilege over other creditors for arrears 
of salary duo at the time of the winding- 
up order being made. The order was 
made under 45 Viet. c. 23, D., which 

S ave no such special privilege, but 
urlng the udndlng up 49 Vlot., c. 46, 
was passed allowing such privilege : — 

Held : the latter Act was not retro- 
spective & did not apply. — lie Peters* 

Combination Lock Co. (1887), 26 
N. B. R. 695.— CAN. 

J. — VOL. X. 


by way of damages lor any loss of commission 
during the unexpired part of the five years. — 
Re English & ScoinTsa Marine Insurance Co., 
Ex p. Maclure (1870), 5 Oh. App. 737 ; 39 

L. J. Oh. 685 ; 23 L. T. 685 ; 18 W. R. 1123, L. J. 

Annotaiions : — Distd. Re Patent Floor Cloth Co., Doan & 
Gilbert’s Claim (1872), 41 Jj. J. Ch. 476. Apld. Re 
Newman, Raphael’s Claim. [1916] 2 Ch. .309. Distd. 
Reigato v. Union Manufacturing Co. (Ramsbottom), 
[1918] 1 K. B. 592. Refd. Brace r. Calder (1895), 64 
L. J. Q. B. 582 ; Re Royal Aquarium & Summer & Winter 
Garden Soc. (1903), 20 T. L. R. 35 ; Lazarus v. Cairn Line 
of Steamships (1 91 2 ), 1 06 L. T. 37 8 ; Warren v. Agdeshman 
(1922), 38 T. L. R. 588. Mentd. Brown v. Brown, Brown 
V. Brown (1877), 36 L. T. 272 ; Cyclemakors* Co-op. 
Supply Co. V. Sims, [1903] 1 K. B. 477. 

6367. .] — A co. engaged D. 6c G. to 

act as their commercial travellers for three years 
in a certain district, at a commission upon goods 
ordered. The co. was wound up before the 
termination of the three years : — Held : I). & G. 
were entitled to compensation in respect of com- 
mission for the unexpired portion of the term, the 
amount to be ascertained by the chief clerk in 
chambers . — Re Patent Floor Cloth Co., Dean 
& Gilbert’s C^latm (1872), 41 L. J. Ch. 476 ; 20 
L. T. 467 . 

AnnoiaiUnis : — Consd. Warren v. Agdeshman (1922) 38 
T. L. R. 588. Refd. Turner r. Goldsmith (1891), 39 W. R. 
547. 

6368. Servant — Employment ultra vires com- 
pany — Pension granted in respect of employment.] 

— \X^iere the servant of a co. was employed in 
matters ultra vlre.s the co., 6c there foi*e illegal, he 
cannot, on a winding up, make any claim against 
the assets of the co. in respect of a pension which 
he was granted upon his retirement. — Re BirkbecK 
Permanent Benefit Building Society, (1913) 
1 Ch, 400 ; 82 L. J. (^i. 232 ; 108 L. T. 211 ; 29 
T. L. R. 256 ; 20 Mans. 159. 

6369. Mortgage broker — Loss of commission on 
authorised transaction.] — A co. employed a mtge. 
broker to obtain for them a loan, agreeing to pay 
a certain commission per cent. The brokers 
introduced mtgees., but, a petition to wind up the 
CO. having been presented, the intending mtgees. 
refused to complet/C \--Hcld : the brokers could 
neither rank as creditors for the commission in 
the winding up nor recover damages on a quantum 
meruit, — Re vSovereign Life Assurance Co., 
Balter’s Ci^im (1891), 7 T. L. R. 602. 

(d) Advances to and Payments on behalf of 

Company. 

6370. Moneys advanced for purposes of company 
— To directors on their personal security.] — 

Directors of one railway co, passed a resolution to 
lend money to the directors of another co. on their 
personal responsibility, 6c tlie money was so lent, 
6c some of the directors signed a guarantie for 
repayment. Under an order for winding up the 
CO. the directors of which borrowed the money, 


Com- 
panies Act, 1866, Re Commercial, 
Bank Coiuw. of India & the East, 
Jie Agra & Masterman’s Bank, Ltd. 
(1866), 1 Ind. Jur.N.S.335,349.— IND. 

m. .] — Under Indian Cos. 

Act, 1882, the claim of servants of a 
CO. in respect of unpaid wages has no 
priority to other debts duo by the co. — 
He PARELii Mill Co., Ltd. (1886), 
I. L. R. 10 Bom. 211. — IND. 

n. President <£• vice-preMdent — For 
salary.] — Claims for arrears of salary, 
made by persons occupying the posi- 
tion of president fit vice-preHident of 
a CO., such salary being payable 
under resolutions duly passed tnorofor, 
are valid ; fit upon the liquidation of 
the co. are payable In priority to the 
claims of the general body of creditors. 


— Fayne r. Langley (1899), 31 O. R. 
254.— CAN. 

PART III. SECT. 36, SUB-SECT. 11.— 

A. (d). 

o. Moneys advanced for purposes 
of company — liy shareholder .] — The 
I dii’ectors of the co. passed a resolution 
j to the effect that T., A., fit B., being 
the holders of vendors’ shares, offered to 
hand the same over to the co. to be sold, 
tho proceeds to bo a loan to the co., to 
bo refunded only when the funds of tho 
CO. permitted. The shares wore sold, 
& the proceeds paid to the co. : — Held : 
tho amount was a loan to tho co., fit 
as on tho winding up there were, after 
payment of all tho other creditors, 
sunicient funds on hand to repay the 
loan, the amount must bo repaid. 

Q 
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Sect. 36. — Winding up by court: Sub-sect. 11, A. 
idh 

a claim was carried in on behalf of the lending co. 
but it was disallowed ; & on appeal : — Held : 

whei*e a co. or assocn. is ordered to be wound up, 
the master has no jurisdiction under the order to 
take cognisance of a claim not alleged to be due 
from the co., but only from individual members 
of it, it made no difference that the money was 
applied for the purposes of the co. — Re Great 
Western Extension Atmospheric By. Co., 
Wbyghte’s Case (1852), 2 De G. M. & G. 636 ; 
21 L. J. Ch. 807 ; 19 L. T. O. 8. 342 ; 16 Jur. 715 ; 
42 E. R. 1020, L. J J. 

Annotation: — Refd. Re Warwick & Worcester Ry. (1858), 

27 L. J. Ch. 735. 

Right to set off against calls in winding up.] 

— See Sub-sect. 11, C., post. 

By directors.] — See Sect. 28, sub-sect. 4, 

F., aiite. 

(e) Claims against Company for Indemnity. 

6371. Amalgamation — Covenant by purchasing 
company to Indemnify selling company — Judgment 
against selling company.] — (1) By the deed of 
amalgamation between P. & A. (^os., the P. Co. 
covenanted with the A. Co. to indemnity it against 
its liabilities ; judgments had been recovered 
against the latter .co. by its creditors : — Held : 
the A. Co. were entitled to prove in the wdnding up 
of the P. Co. as creditors, for the amounts of such 
judgments 8c costs. 

(2) The holder of an annuity granted by the 
A. Co. had so far been accepted by, 8c had 
recognised, the P. Co. under the amalgamation 
as to receive payments of the annuity : — Held : 
she was entitled to prove for the value of her 
annuity, but a simple contract creditor of the 
A. C^o. w'as not entitled to prove for his debt. — 
Re British Provident Life & Fire Assurance 
C o., Anglo-Australian Assurance Co.’s Case, 
Teete’s Case, Bumney’s Case (1864), 4 New Bep. 
48 ; 10 L. T. 326 ; 12 W. R. 701. 

Annotation : — As to (i) Refd. Midland Coal, Coke & Iron Co., 

Crate’s Cose (1894), 71 L. T. 329. 

6372. Unpaid shares held by trustee for company 
— ^Trustees Indemnity for calls made.] — M. was the 

registered owner of 100 shares in the T. Co., but 
he really held them as the nominee 8c trustee of 
the N. Co., 8c had executed a declaration of tiTist 
accordingly. Both the cos. being in liquidation, 
calls to a large amount were made upon M. in 
respect of the shares, which calls he did not pay ; — 
Heid : M, was entitled to rank as a creditor of 
the N. Co. for the amount of the calls wiiicli had 
been made upon liim, 8c interest thereon, & 
also for any future calls on the same shares 8c 
interest thereon, he undertaking that the liquidator 
of the N. Co. should be at liberty to pay over 
to the liquidator of the T. Co. the dividends 
payable from time to time in th^ liquidation 
of the N. Co. to M. in respect of the calls, 8c the 
liquidator of the T. Co. consenting to accept what 
might be so paid or payable, in full satisfaction 
all claim against M. or his estate, in respect of 


the 100 shares.— JBc National Financial Co., 
Ex p. Oriental Commercial Bank (1868), 3 Ch. 
App. 791 ; 16 W. B. 994 ; sub nom . Re National 
FmANCiAL Co., Ltd., Maitland’s Case, 18 L, T. 
896, L. JJ. 

Anmitations : — Refd. Re International Contract Co., Hughes’ 

Claim (1872), L. R. 13 Eq. 623. ; Heritage w Paine (1876), 

2 Ch. I). 594. 

6373. Lessee in trust lor company — Assignment 
to third party for sum of money — Right of trustee 
to prove for sum if reasonable.] — The lessee in 
trust for a co., after the commencement of the 
winding up, entered into an arrangement with 
S., by wliich S., in consideration of a sum of money 
paid to him, agreed to accept an assignment of 
the lease, 8c to indemnify the trustee against 
further liability : — Held : the trustee was entitled 
to prove in the winding up for such sum, if on 
inquiry, it should be found a fit & proper sum to 
be paid for the purpose. — Re Southampton 
Imperial Hotel Co., Ltd., Hunt’s Claim (1872), 
26 L. T. 384 ; 20 W. B. 435. 

6374. Costs incurred by agent in libel action 
arising out of employment.] — An engineer was 
employed by a co. to make a report on the co.’s 
affairs, 8c in the course of the report he made 
allegations in respect of which one of the directoi^ 
brought an action against him for libel. Ulti- 
mately, owing to non-compliance by pltf. with an 
order for security for costs, judgment was signed 
for deft. The co. was ordered to be wound up 
& deft, sought to prove for the amount of the 
costs incurred by liim in the proceedings : — Held : 
as deft, had been directed by the co. to make 
the report as their agent he was entitled to be 
indemnified by the co. 8c was therefore entitled 
to prove in the winding up for the amount of the 
costs. — Re Famatina Development Corpn., I>td., 
[1914] 2 Ch. 271 ; 84 L. J. Ch. 48 ; 30 T. L. R. 
696, C. A. 

Anywiation : — Refd. Hickman v. Kent or Romney Marsh 

Sheei) Breeders’ Assocn., 11915] 1 Ch. 881. 

(/ ) Claims for Rod and Rates against Liquidator . 

6375. Highway & improvement rate — Assess- 
ment of company before winding up — Entry into 
possession by liquidator only for purpose of winding 
up.] — Re West Hartlepool Iron Co., Ltd., 
Ex p . West Hartlepool Improvement Comrs., 
No. 6463, post . 

6376. General district & poor rate — Occupation 
by liquidator — Rate cannot be apportioned during 
liquidator’s occupation — Local board must prove in 
winding up for whole rate.] — In Apr. 1881, general 
district & poor rates were declared lor the townsliip 
of 8. for the ensuing six months, 8c a sum assessed 
upon IJie W. (^o. in respect of their premises. 
In Aug., the W. Co. was ordered to be wound up. 
The liquidator continued in occupation of the 
premises. The local board claimed payment in 
full of an apportioned part of the Apr. rate in 
respect of the liquidator’s occupation from Aug. 
till Oct. ; — Held : the ct. had no power to apportion 
the rate, & the local board could prove in the 
liquidation for the whole amount. — Re Wear- 


Qu. : whether, if there had heen 
Insufficient to pay all, the other 
creditors would nave had priority. — 
Re IliOHARDS Beach Gold-dredging 
Ol, Ltd. (1902), 21 N. Z. L. R. 239.— 
N.Z. 

p. Mortgagee entitled to prove for 
whole debt .} — Fottrell v. Kavanagh 
(1876), 10 1. R. Eq. 256.— IR. 

q. Damages awarded in action 
against cemtjmny .] — Simpson (R. D.), 
Ltd. & Liquidator v. Beake (1908), 
45 Sc. L. R. 424.— «COT. 


PART III. SECT. S6, SUB-SECT. 11.— 

A. (f). 

r. Rent — Occupation hy Liquidator.] 
— The winding up of a co. under 45 
Viet., c. 23 (D.), commences from 
the time of the service of the notice 
under sect. 12, & therefore, mider 
sect. 69, a landlord’s claim to be paid 
preferentially for overdue rent Mter 
such service is invalid. An under- 
taking hy a provisional liquidator In 
possession to pay such a claim is by 
sect. 20 & 21 void unless the per- 


mission of the ot. is first obtained. — 
FuerHES V. Hamilton Tribune Co. 
(1884), 10 P. R. 409. — CAN. 

8. .] — Two mineral leases 

granted by the same landlord to 
the same tenant of different subjects 
in the same cool field, 8c for different 
rents & terms of duration, contained 
clauses excluding assignees & sub- 
tenants except upon the condition 
that the tenant should remain liable 
for the rents, etc., contained In them. 
The tenant afterwards assigned them 
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MOUTH Crown Giass Co. (1882), 19 Ch. D, 640 ; 
46 L. T. 767 ; 30 W. R. 316. 

6377. Rent — Occupation by liquidator — Land- 
lord may prove lor apportioned rent — Distraint for 
subsequent rent."] — Where a co. in liquidation 
continued in the possession of leasehold premises 
for the purpose of carrying on their business : — 
Held : the rent of the premises must be apportioned 
under Apportionment Act, 1870 (c. 35), the land- 
lord of the premises being entitled to prove jointly 
with the other creditors for so much rent as 
became due up to the date of the presentation of 
the petition for winding up, when a provisional 
liquidator was appointed, & being entitled to 
distrain for the full rent due after that day. 

Qu. : whether there would be any such 
apportionment in a case where the landlord 
sought to proceed by re-entry instead of by 
distress. — Re South Kensington Co-operative 
Stores (1881), 17 Ch. D. 101 ; 29 W. R. 602 ; suh 
nom. Re South Kensington Co-operative Stores, 
Ltd., Ex p. Seymour, 50 L. J. Ch. 440 ; 44 L. T. 
471. 

Annotations : — ^Refd. Re Oak Pits Colliery Co. (1882), 21 

Ch, D. 322 ; Re Roundwood Colliery Co., Leeu. Roundwood 

Colliery Co., [1897] 1 Ch. 373 ; Rochester, lip. v. Le 

Fauu, [1906] 2 Ch. 513. Mentd. Re London Metal Inrgrical 

Co., Exp. Parker (1895), 72 L. T. 421. 

See, also. Sub-sect. 13, E. {a)-{c), post. 

(g) Claims of Holders of Negotiable Instruments. 

6378. Proof by holder against acceptor — Dividend 
received out of estate of drawer — Balance only 
provable.] — After the date of the winding-up order 
of a co., the holder of bills accepted by the co. 
received a dividend on the amount secured by the 
bills out of the estate of the drawers. Subse- 
quently to such receipt the holder claimed to prove 
against the co. for the whole amount secured by 
the bills ; — Held : in the absence of proof to the 
contrary, the drawers must be taken to have paid 
for on account of the acceptors, the co., & 
accordingly the holder could only prove for the 
difference between the amount secured &- that paid 
to him by the drawei’s. — Re Oriental Com- 
mercial Bank, Ex p. Maxoudofp (1808), L. R. 
6 Eq. 582 ; 37 L. J. Ch. 471 ; 18 L. T. 150; 10 
W. R. 784. 

6379. Goods realised by holder — Holder 

must deduct value of goods realised from proof.] — 

(1) P. Co. wore cotton merchants at Per- 
nambuco. A. at Liverpool, wished to obtain con- 
signments of cotton from them. They desired 
some security other than his own. He obtained 
from a banking co. at Idverpool a letter of credit, 
by which the bankers authorised the Pernambuco 
firm to draw on them against cotton purchased 
in conformity with instructions. The di*afts 
were to be covered by shipping documents, 
invoices & bills of lading of cotton addressed to 
the banking co., & forwarded under separate cover 
by the same mail which brought the drafts for 
acceptance, on receipt of which documents they 
engaged to honour such drafts. Some shipping 
documents of cotton were sent, & some bills were 
accepted ; one bill was accepted without any 
shipping documents being sent, & then, before any 
one of these bills was due, the bankers became 
bkpt., &; bills arriving immediately afterwards 


were left unaccepted. On a winding-up order, 
issued in the matter of the bank, J., who was the 
agent of the Pernambuco firm, & was also a partner 
in that firm, claimed to prove against the bankers 
for the whole amount of the bills, without bringing 
into account the value of the cotton which had 
been sold, or which remained in hand : — Held : 
he was not in a position to do so, but was entitled 
only to prove for the balance. 

(2) The power given by 1862 Act, s. 124, to the 
Ct. of Appeal to extend the time for appealing, 
may be exercised after the time given by that 
statute for giving notice of appeal has expired. — 
Banner v. Johnston (1871), L. R. 5 H. L. 157 ; 
40 L. J. Ch. 730 ; sub nom. Barned’s Banking Co. 
V. Johnston, 24 L. T. 542. 

Annotations: — As to (1) Consd. Re Bamed’e BanklDg Co., 

Ex p. Joint Stock Discount Co. (1875), 31 L. T. 862. 

Beia. Royal Bank of Scotland v. Commercial Bank of 

Scotland (1882), 7 App. Cas. 366 ; Re Suse, Ex p. Dever 

(1884). 13 Q. B. D. 766. As to (2) Consd. Re Jones, Ex p. 

Lovering (1874), 9 Ch. App. 586. Generally, Mentd. 

Fraser v. Province of Brescia Steam Tram. Co. (1887), 

56 L. T. 771. 

6380. -.] — A banking co., at the 
request of L., gave to H., who had been instructed 
to buy cotton for him, a letter of credit authorising 
him to draw upon them, the bills of exchange to 
be accompanied by bills of lading of the cotton 
to be delivered to them on their accepting the bills. 
A bill for £7,798 was accordingly drawn & accepted 
by the banking co., & the bills of lading delivered 
to them. The banking co. handed the bills of 
lading to Tj,, to enable him to obtain an advance. 
L. obtained an advance of £6,000 on them from 
liis brokers, & paid the amount to the banking 
CO., who carried it to his account. Before the bill 
of exchange arrived at maturity, the hanking co. 
was ordered to be wound up. After the com- 
mencement of the winding up, but before any 
claim was sent in upon the bill, the cotton was sold 
by the brokers, who, after retaining £6,000, paid 
the balance of £574 to the holders of the bill. 
The holders were allowed to prove for the whole 
amount of the biU, but the £574 was directed to 
be set off against the dividends payable to them : — 
Held : the £674 could not be set off against the 
dividends. 

Semble : the amount of the proof ought to have 
been reduced by £574. — Re Barned’s Banking 
Co., Leech’s Claim (1871), 0 Ch. App. 388 ; 40 
L. J. Ch. 590 ; 24 L. T. 647 ; 19 W. R. 552, 
L. J. 

6381. Securities realised by holder — ^Balance 

only provable.] — All the parties to certain bills of 
exchange, the payment of which was secured as 
between some of them, became insolvent— one of 
them, a co., being ordered to be wound up. The 
securities were realised, & the proceeds paid to 
the bill-holders. After the bills had matured, 
but before the securities were realised, the holders 
had proved against the co. for the full amount : — 
Held : the proof must be reduced by the amounts 
received by the bill-holders from the securities, 
& any dividends received on the excess of the 
original over the reduced proof must be refunded. — • 
Re Barned’s Banking Co., Ex p. Joint Stock 
Discount Co. (1875), 10 Ch. App. 198 ; 44 L. J. Ch. 
494 ; 31 L. T. 862 ; 23 W. R. 281, L. JJ. 

6382. Mutual acceptances — Proof for 


to a public 00 . & becamo divested of 
all right under them. The co. sub- 
sequently came to be wound up under 
the ct.'s supervision, the liquidators 
obtaining authority to continue to 
work the mlHerals as previously. 
Upon the liquidators dodinuag to pay 
the rent to the landlord due on one 
of the leases, on the ground that they 


had not adopted Sc had not entered 
into possession of it. the minerals 
in it never having been wrought, the 
original tenant presented a note in 
the liquidation to have the liquidators 
Sc the 00 . ordained to pay to the land- 
lord the rents due Sc to become due 
under the lease In question : — Held : 
assuming the competency of the pro- 


ceeding, the original tenant, having 
merely a personal right against the 
assignees for the rent due to the land- 
lord, was not entitled to put forward 
a claim which would virtually give 
him a preference in the liquidation. Sc 
the note must be refused.— -O bay's 
Trustees v. Bknhar Goal Co. (1881). 
9 R. (Ct. of Sess.) 225.— SOOT. 

Q 2 
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Sect, 3C. — Winding up hy court: Suh-sect, 11, A, 
(g)j (t)» ^ B. (a).] 

balance.] — Re London, Bombay & Mediter- 
ranean Bank, Ex p, Cama, No. 6500, post. 

0383 , Expenses for protest for non-payment 

— Expenses of protest for better security.] — A 
bank abroad drew bills of exchange on a bank 
in London, which were duly accepted. 

The London bank went into liquidation before 
the bills matured, &, after the stoppage of the 
bank, the holders had them protested for better 
security, & they were accepted supra protest for 
the honour of the drawers by the drawers’ London 
bankers. The bills were duly presented for pay- 
ment to the acceptors & were protested by the 
holders for non-payment. They were then pre- 
sented to the bankers of the drawers, who paid 
the principal money due on the bills together 
with the notarial charges thereon, which con- 
sisted partly of the expenses of protest for non- 
ayment & partly of the expenses of protest for 
etter security. The bankers of the drawers also 
charged the drawers a commission for accepting 
the bills. The drawers were admitted to prove 
in the winding up of the London bank for the 
amount of the bills, & they claimed to prove also 
in respect of the notarial chafes & commission. 
This claim the liquidator rejected: — Held: (1) 
upon summons for leave to prove in respect of the 
latter claims, appcts. were entitled to prove for 
the expenses of protest for non-payment, as being 
expenses falling within Bills of Exchange Act, 
1882 (c. 61), ss. 51 (2), 57 (1), but they were not 
entitled to prove in respect of the expenses of 
protest for better security nor for the commission, 
as, under sect. 57 of the Act, such expenses only 
as are necessary ” are recoverable; (2) the 
protest mentioned in sect. 68 (6) of the Act 
means the protest for non-payment which is 
necessary ; (3) the Act not only does not give 

but excludes the expenses of the protest for better 
security . — Re English Bank op the River Plate, 
Ex p. Bank of Brazil, [1893] 2 Ch. 438 ; 62 
L. J. Ch. 578 ; 69 L. T. 14 ; 41 W. R. 521 ; 9 
T. L. R. 367 ; 37 Sol. Jo. 373 ; 3 R. 518. 

6384. Bill forged by company’s secretary — Proof 
by discounted against company — For any sums 
which company had obtained against the forged 
bills.] — A secretary & financial agent of a co., 
having authority to get bills discounted, forged 
bills & got them discounted. lie paid the i^roceeds 
into a bank to the account of a film to which he 
belonged, & in his character of a member of that 
firm drew cheques on the account in favour of 
the co. ; it was alleged that, out of the amounts 
so drawn, he actually made payments for the 
benefit of the co. The bill-discounter had not 
negotiated the bills. In the winding up of the 
co., the discounter asked for an inquiry, what 
amount of proceeds of the bills had thus reached 
the co., & claimed for the amount when ascer- 
tained : — Held : an inquiry must be directed as 
to the amount of the proceeds of the bills had been 


applied, directly or indirectly, for the benefit of 
the co., a claim for the amount when ascertained 
would be good . — Re Japanese Curtains & Patent 
Fabric Co., I.td., Ex p, Shoolbred (1880), 28 
W. R. 339. 

(h) lyiierest on Debts. 

6385. What debts carry interest — Simple con- 
tract debt.] — The ct. has no jurisdiction, under the 
General Order of Nov. 11, 1862, r. 26, to direct the 
payment of interest on a simple contract debt, 
out of the assets of a co. being wound up. — Re 
Hadfield’s Patent Cask & Package Co., Ltd., 
Ex p. Greenwood (1863), 3 Be G. ,T. & Sm. 603 ; 
8 L. T. 846 ; 9 Jur. N. 8. 997 ; 46 E. R. 770 ; sub 
nom. Re Hatfield Patent Cask Co., 2 New 
Rep. 502 ; 11 W. R. 971, L. C. 

Amiotations : — Distd. Re State Fire Insoe., Times Assce. 

Case (1804), 2 Hem. & M. 722. Folld. Rc Herefordshire 

Bankiitf? Co. (1807), 17 L. T. 68. Consd. Re East of 

Em?!arid Banking: Co. (1808), 1 L. R. 6 Eq. 308. 

6386. Where Interest recoverable at law as 

damages.] — (1) In winding up a joint-stock co., 
interest will be allowed upon all claims in respect 
thereof which would have been recoverable at 
law as damages, but not upon the balance of an 
unsettled account . — Re State Fire Insurance 
Co., Times Assurance Co.’s Case (1864), 2 
Hem. A M. 722 ; 5 New Rep. 108 ; 34 L. J. Ch. 
58 ; 11 L. T. 489 ; 10 Jur. N. 8. 1176 ; 13 W. R. 
152 ; 71 E. R. 644. 

6387. .] — (1 ) Wliere a co. is wound up 

under 1862 Act, & calls have been made on tb' 
shareholders, interest after the date of the winding 
up can be paid out of the calls only on those debts 
which carry interest at law. 

(2) Interest was not allowed on the notes of 
a banking co. where the notes were payable on 
demand, & no demand for payment had been 
made before the co. was ordered to be wound up. 
Rule 26 of the General Order of Nov. 1862, is 
ultra vires & invalid . — Re Herefordshire BANr- 
ino Co. (1867), L. R. 4 Eq. 250 ; 36 L. J. Ch. 806 ; 
17 L. T. 58 ; 15 W. R. 10.56. 

Anmytations : — As to (1) Refd. Whittiugslall v. Grover 

(188(5), 55 L. T. 213. .Is to (2) Consd. Re East of Eiigrlond 

Banking Co. (1868), L. R. 6 Eq. 368. Refd. Rc Inter- 
national Contract Co., Hughes’ Claim (1872), L. R. 13 Eq. 

623. 

6388. Notes payable on demand — No de- 

mand made before winding up .] — Re Hereford- 
shire Banking Co., No. 6387, ante. 

6389. Money paid on behalf of company by 

third party under legal obligation — Trustee.] — A 
trustee for a co. who pays money on behalf of the 
co. under a contract by which he was legally 
bound to make such payment, is in no worse 
position than a stranger who makes advances ; 
& is entitled, in the winding up of the co., to interest 
at £5 per cent on his debt . — Re Beulah Park 
Estate, Sargood’s Claim (1872), L. R. 15 Eq. 43. 

6390. Surety.] — O mnium Insurance! 

CoRPN., l^TD. V. United London & Scottish 
Insurance Co., Ltd. (1920), 36 T. L. R. 386. 

6391. Where interest implied from course of 

dealing .] — Re Duncan (W. W.) & Co., No. 6394, post. 


PART III. SECT. 36, SUB-SECT. 11.— 

A. (h). 

t. General rule — Right to interest.] 
— Pltf. bank sued a co. in liquidation 
for money due under a cash credit 
loan bond mortgaging ccitain pro- 
perties. One of the pleas was that 
pltf. was not entitled to any interest 
after the date on which the co. went 
Into liquidation : — Held : as far as 
possible the rules of bkpcy. were 
applicable to liquidation matters & 
when a co. went into liquidation a 
seoured creditor might realise his 
security & prove for any balance 


outstahding. The remaining assets of 
the co. would in that case only bo 
liable for such principal & interest as 
was due on the date of the winding-up 
order. A secured creditor was in 
the case of a liquidation on the same 
footing as in that of insolvency pro- 
ceodngs. The property hypothecated 
was thus liable for the whole claim, 
principal & interest up to date of 
realisation & it was only the liability 
of the remaining assets that could be 
affected by the winding-up order. — 
Ram Cjiand v. Bank of Upper India 
(1921), I. L. R. 3 Lah. 69.— IND. 


a. What debts carry interest .] — If a 
CO. is, or ultimately turns out to bo, 
solvent, interest is payable upon any 
debts, which carry interest or upon 
which a right to interest has been 
acquired, out of the surplus assets 
remaining after payment of principal 
& Interest up to the date of the wind- 
ing-up order. — G hansham Das v. 
Public Banking & Insurance Co. 
(1919), I. L. R. 1 Lah. ir>4.~IND. 

b. .] — Notwithstanding G. O. 

26 of Jan. 31, 1868, interest is not 
payable on debts or claims allowed by 
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6392. To what date interest allowed — Com- 
mencement of winding up — Unless surplus remains 
after payment of all creditors.] — In the case of 
an insolvent co. which is being wound up, creditors 
whose debts carry interest are entitled to dividends 
only upon what was due for principal & interest 
at the winding up, & it is only in the event of there 
being a surplus that they can have any claim for 
subsequent interest, in which case the dividends 
will be treated as applicable, first, in payment of 
interest, & then in reduction of principal. — Re 
Humber Ironworks & Shipbuilding Co., 
Warrant I^nance Co.’s Case (1869), 4 Ch. App. 
643 ; 38 L. J. Ch. 712 ; 20 L. T. 859 ; 17 W. R. 
780, L. .JJ. 

Annotations : — Expld. Re Contract Coriiu,, Ebbw Vale Co.’b 
Case (1869), 5 Ch. App. 112 The principle of the 
decisions was, that there are words found la the Act of 
Parliament which point to the distribution of the property 
equally & rateably among the creditors, & the ct. held that 
it was right to stop the interest at the date of the winding iip 
because it was more analogous to the practice in bankruptcy 
where the same equality is pointed at by the statiite^than 
to the practice in Chancery (Lord Hatherley, C.). Distd. 
Re Joint Stock Discount Co., Warrant Finance Co.’s Case 
(1869), 5 Ch. App. 86. Consd. Re Imperial Land Co. of 
Marseilles, Ex Colborne & Strawbridge (1871), L. IL 
11 Eq. 478 ; Re International Contract Co,, Hughes’ 
Claim (1872), L. K. 13 Eq. 623. Refd. Wniittingstall v. 
Grover (1886), 55 L. T. 213 ; Re Deutsche Bank, [1921] 
2 Ch. 30. 

6393. .] — An order to wind up 

a CO. fixes tlie right of its creditors, A; nullifies, as 
between them, all contracts for interest. There- 
fore, a demand for interest accruing after the order 
upon payments by a surety for the co., will not 
be admitted to proof by him ; but lie may take 
a claim into chambers for the estimated value of 
his right to indemnity at the time when the 
winding-up order was made. 

Scmble : the claim for interest should be made 
against the surplus assets only of the co. after all 
its debts, qua piincipal moneys, are paid. — Re 
International Contract Co., Hughes’ Claim 
(1872), L. R. 18 Eq. 023 ; 41 E, J. Ch. 373 ; 26 
L. T. 500 ; 20 W. R. 522. 

6394. . ] — (1) On the winding up 

of a co., creditors from whose course of dealing 
witli it there can be implied a contract to pay 
interest are entitled to interest on admitted debts 
to the date of paying a final dividend, provided 
there be surplus assets. This is so notwithstanding 
the debt is for money deposited to secure a wagering 
contract. 

(2) The duty of a liquidator is to distribute the 
assets according to tlie rights of the pai’ties ; 
therefore a receipt for final dividend expressed 
to be in full discharge of all claims is no release 
of a claim for interest if the liquidator knew the 
question was to be raised. 

(3) The amount of a debt admitted to proof is 
the amount at the date of winding up ; therefore, 
if the amount has been settled by compromise 
under order of the ct., this does not negative a 
right to subsequent interest. — Re Duncan (W. W.) 
& Co., [1905] 1 Ch. 307 ; 74 L. J. Ch. 188 ; 92 
L. T. 108 ; 53 W. R. 299 ; 49 Sol. Jo. 223 ; 12 
Mans. 39. 

6395. Rate of interest — Judgment debt — Judg- 
ment taken as collateral security.] — Re Agri- 
culturist Cattle Insurance Co., Ex p. Hughes 
(1872), 4 Ch. D. 34, n. ; 25 W. R. 92, n., L. JJ. 

Annotations : — Expld. & Distd. Rc European Central Ry., 
Ex p. Oriental Financial Oorpn. (1876), 35 L. T. 583, 
Consd. Re Sneyd, Ex p. Fewings (1883), 32 W. K. 352. 


6396. .] — ^A coiT3n. held debentures 

of a CO. bearing interest at £6 per cent, & charged 
on the property of the co. The corpn. obtained 
a judgment for the principal, interest, & costs 
under Judgment Act, 1838 (c. 110) ; the judgment 
debt bore interest at £4 per cent. The liquidator 
of the corpn. was allowed to prove in the winding 
up of the co. for the amount of the judgment debt, 
& £4 per cent interest. The debenture debt, 
with interest at £6 per cent, would have amounted 
to more, Sc it was sought to raise the proof to the 
higher sum : — Held : there was no other debt 
or obligation between the parties than that which 
had been converted into a judgment, & the further 
claim for additional interest must be disallowed. — 
Re European Centrat. Ry. Co., Ex p. Oriental 
Financial Corpn. (1876), 4 Ch. D. 33 ; 46 E. J. Ch. 
57 ; 35 L. T. 583 ; 25 W. R. 92, G. A. 

Annotations Distd. Popple v. Sylvester (1882), 22 (Jli. D. 

98. Apld. Re Sneyd, Exp. Fewings (1883), 25 Ch. D. 338. 

Consd. Arbuthnoi v. Bunsllall (1890), 62 L. T. 234. 

6397. Creditor may receive dividends from two 
companies — Until all interest paid.] — The rule that 
a creditor of a co. which is being wound up is not 
entitled to dividends towards payment of interest 
accrued since the commencement of the winding 
up, does not prevent a creditor who has a right 
of proof for the same debt against the estates of 
two cos. in liquidation from receiving dividends 
from both estates until the full amount of liis 
debt Sc interest has been satisfied. — Re J OINT- 
Stock Discount Co., Warrant Finance Co.’s 
Case (1869), 5 Ch. App. 80 ; 39 E. J. Ch. 122 ; 
21 L. T. 626 ; 18 W. R. 102, L. J. ; subsequent 
proceedings (1870), D. R. 10 Eq. 11. 

Annotations : — Apld. Re Humber IronworkH & Sblpbuilding 

Co., Warrant Finance Co.’s Case (No. 2) (1869), 5 Ch. App. 

88. Refd. Re Collie, Ex p. Findlay (1881), 17 Ch. 1). 334. 

Secured creditors.] — See Sub-sect. 11, E. (d), 
post, 

(i) Effect of Statutes of Limitation, 

6398. Whether claim barred — Right of action 
accrued before winding up.] — An order having 
been made to wind up a joint-stock co. in 1850, 
a creditor whose right of action had accrued 
previous to the winding-up order, brought in a 
claim : — HeJd : the claim was barred by Stat. 
Einiitations. — Re Royal Bank of Australia, 
Ex p. Forest (1860), 2 Giff. 42 ; 29 1.. J. Ch. 295 ; 
1 D. T. 477 ; 6 Jur. N. S. 215 ; 8 W. R. 269 ; 66 
E. R. 18. 

Annotation : — Distd. Re General Rolling Stock Co., Joint 

Stock Discount Co.’s Claim (1872), 7 Ch. App. 646. 

Q399, — Whether Statute of Limitations 

runs after winding-up order.] — After an order to 
wind up a co. has been made the above statute 
does not run so a.s to bar a creditor’s claim, but ho 
will be allow^ed to prove his debt at any time not 
disturbing former dividends. — Re General Roll- 
ing Stock Co., Joint Stock Discount Co.’s 
Claim (1872), 7 Ch. App. 646 ; 41 L. J. Ch. 7.32 ; 
27 L. T. 88 ; 20 W. R. 762, E. JJ. 

Annotnli^yn : — Consd. Re Fleetwood & District Electric Light 

& Power Syndicate, [1915] 1 Ch. 4 86. 

B. Application of Bankruptcy Rules, 

(a) In General, 

6400. Effect of Judicature Act, 1875 (c. 77), s. 10 
— Company in liquidation prior to commencement 
of Act — Whether Bankruptcy rules applicable.] — 

The above sect, does not apply to cos. that at 


the chief dork’s cortifleato in a winding- 
up matter, if they do not of themselves 
carry Interest . — Re East Holyfokd 
Mining Co. (1874), 9 I. K. Eq. 327. — 

IR. 


c. From what date interest allowed.] 
A notice to a liquidator by a 
j creditor demanding interest on his 
i claim cannot be regarded as a demand 
under 3 & 4 Will. IV., c. 42, s. 28, for 


present payment, so as to make the 
debt carry interest from the date of 
I tho notice . — Be United Importers 
' Co., Ex p. Dawkbs & Co, (1889), 7 
N. Z. L. 11. 229.— N.Z. 
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Sect, 36. — Winding up hy court: Sub-sect, 11, B, 
I, (c), C, (a).] 

the commencement of the Act were already in 
liquidation ; & consequently the creditoi*s of such 
cos. are entitled to prove for the fuU amount of 
their claims without any deduction for seciuities 
held, fdthough their claims were not admitted 
before the commencement of the Act. — Re Suchb 
(Joseph) & Co., Ltp. (1875), 1 Ch. D. 48 ; 45 
L. J. Ch. 12 ; 33 L. T. 774 ; sub noni. Re SuCHE 
(Joseph) & Co., IjTd., Ex p. National Bank, 
24 W. K. 184. 

Annotations : — Refd. Re Atliliunney, Ex p, Wilson, [1898] 

2 Q. B. 547 ; Re Waverley Type Writer, D’Esterre 

Wavorley Type Writer, [1898] 1 Ch. 699. Mentd. Re 

Cullwick, London Senior Official Re<;oiver v. Nottingham 

County Court Official Receiver, [1918] 1 K. B. 646 ; 

Bowling V. Camp (1922), 128 L. T. 342. 

6401 . .] — The above sect, re- 

lating to the winding up of insolvent cos. according 
to the rules of bkpcy. does not apply to cos. 
already being wound up, where the claims of the 
creditors have been ascertained & admitted prior 
to the commencement of the Act. — Re Phcenix 
Bessemer Steel Co. (1875), 45 L. J. Ch. 11 ; 33 
Ij. T. 403 ; sub nom. Re Phcenix Bessemer Steel 
C o., Ltd., Ex p. Sheffield Banking Co., 24 
W. R. 19. 

Annotation -Refd. Re Suche (1875), 45 L. J. Ch. 12. 

6402 . Validating payments made by directors 
pending winding-up petition — How far court 
guided by principles of bankruptcy.] — Re Re- 
pertoire Opera Co., Ltd., No. 5839, a?ite, 

(b) What Rules ApjAwable. 

6403 . Rule against double proofs.] — The rule in 
bkpcy. that there cannot be a double proof against 
the same estate in respect of the same debt, applies 
in cases of ^vinding up under 1862 Act. Bills 
of exchange were accejited by the E. Co., at the 
request of the O. Co., upon an undertaking by 
the O. Co. that it would provide funds to meet 
the bills at maturity. The bills were indorsed 
by the O. Co., & discounted ; but before they 
arrived at maturity, both the E. & the O. Cos. 
had stopped payment, & were in j^rocess of liquida- 
tion, & the bills were dishonoured. The holders 
of the bills recovered the amount due on them by 
proofs against the estates of both cos, under their 
respective winding up ; — Held : the E. Go, was 
not entitled under the c.ontract of indemnity to 
prove as a creditor against the O. Co. for the 
amount that had been recovered from the estate 
by the holders of the bills, — Re Oriental Com- 
mercial Bank, Ex p, European Bank (1871), 
7 Ch. App. 99 ; 41 L. J. Ch. 217 ; 25 L. T. 648 ; 
20 W. R. 82, L. JJ. 

Annotaiions :—AioiiBd, Balnea v. Wright (1885), 15 Q. B. D. 

102 ; Re Melton, Milk v. Towera, [1918] 1 Ch. 37. Apld. 

Re Hooy, Exj?. Hoey (1918), 88 L. J. K. B. 273. Refd. 

Re Yewdall, Ex p. Braithwaite (1877), 36 L. T. 520. 

6404 . Whether sum paid by surety considered as 
expunged for purposes of dividend.] — Four 
directors of a co., by way of security for any 
balance which might be due from the co. to a 
bank, gave the manager of a branch of the bank 
their promissory note for £2,000, A; the manager 
indorsed the note to the bank. The co. was wound 
up. The bank proved in the winding up for 
£3,669 as due by the co. to the bank, & was declared 
entitled to a dividend of £1,051 on that sum. The 
bank afterwards brought an action against one 
of the makers of the note, who paid the hank 
£2,067 for debt & interest due on the note ; — Held : 
the giving the note was in pursuance of an ordinary 
contract of suretyship, A; the surety who had paid 
the £2,067 was entitled to receive from the bank 


a sliare of the dividend, bearing the same pro- 
ortion to the whole dividend as the sum paid 
y him bore to the sum proved for by the bank. 
The rule that in cases in bkpcy. the sum paid by 
the surety is, in calculating the proportions of 
dividend, to be considered as expunged, does not 
apply to similar cases in winding up. — Gray v, 
Seckham (1872), 7 Ch. App. 680 ; 42 L. J. Ch. 127 ; 
27 L. T. 290 ; sub nom. Re Getynog Llantwit 
Colliery Co., Ltd., Gray v, Seckham, 20 W. R. 
920, L. JJ. 

Annotation: — Consd. Ellis v, Emmanuel (1876), 1 Ex. D. 

157. 

6405 . Rule as to reputed ownership.] — The 

bkpcy. rules as to reputed ownership are not to 
be applied under Jud. Act, 1875 (c. 77), s. 10 in 
the winding up of a limited co . — Re Crumun 
Viaduct Works Co. (1879), 11 Ch. D. 755 ; 48 
L. J. Ch. 537 ; 27 W. R. 722. 

Annotation : — Apprvd. Gorringo v. Irwell India Rubber & 

Gutta Percha Works (1886), 34 Ch. D. 128. 

6406 . .] — The bankruptcy rules as to 

reputed ownership are not imported into the 
winding up of cos. by Jud. Act, 1875 (c. 77), s. 10. 
A limited co. being indebted to H. & Co. on an 
acceptance, wrote to them a letter in Jan. 1885, 
in the following terms : “ We hold at your disposal 
the sum of £425 due from C. & Co. for goods 
delivered by us to them up to Dec. 31, 1884, 
until the biilance of our acceptance for £660 has 
been paid.” — No notice was given by H. & Co. 
to C. & Co. until Feb. 5, 1885, wliich was after 
a petition for winding up the co. had been 
presented : — Held : as the bkpcy. rules of reputed 
ownership do not apply to the winding up of cos., 
the debt did not form pait- of the assets of the co. 
at the commencement of the winding up. — 
Gorringe V, Irwell India Rubber & Gutta 
Percha Works (1886), 34 Ch. D. 128 ; 66 L. J. Ch. 
85 ; 55 L. T. 572 ; 35 W. R. 86, C. A. 

Anwjtations : — Mentd. Re Hughes (1888), 69 L. T. 586 ; 

lie Shewai’d, Sheward v. Brown, [18931 3 Ch. 502. 

6407 . Secured creditor — Giving up or valuing 
security.] — (1) Jud. Act, 1875 (c. 77), s. 10, does 
not make all the rules of bkpcy. apply to a secured 
debt. 

(2) There is no mode in a winding up, of applying 
the bkpcy. rule that a petitioning creditor with a 
secured debt must either give up or value his 
security, in the latter case proving for the dif- 
ference, as there are no means of knowing in the 
winding up whether the co. is insolvent or not. — 
Moor v. Anglo-Italian Bank (1879), 10 Ch. D, 
681 ; 40 L. T. 020 ; 27 W. R. 052. 

.] — See, further t Sub-sect. 11, E., post, 

6408 . Rule preventing partner from proving 
against joint estate with joint creditors.] — A 
creditor of a banking co. in liquidation who is also 
a shareholder in the co. is entitled to receive a 
dividend on his debt if he has j>aid all the calls 
made upon him, & the law in that respect hets not 
been altered by Jud. Act, 1875 (c. 77), s. 10. The 
rules in bkpcy. that a partner cannot prove against 
the joint estate in competition with the joint 
creditors does not, under that sect., apply to cos. 
wound up under the (^os. Acts. — Re West op 
England Bank, Ex p. Brown (1879), 12 Ch. D. 
823 ; 48 L. J. Ch. 004 ; 41 L. T. 27 ; 27 W. R. 
809. 

Annotations : — Refd. Re Auriferous Properties (No. 2), 

[1898] 2 Ch. 428. Mentd. Re HalletL KnatchbulJ v. 

Hallett, Cotterlll V. Hallett (1879), 48 L. J. Ch. 734. 

6409 . Right to add costs to provable debt.] — 

Where applications are made by shareholders 
under 1862 Act, s. 35, for the removal of their 
names from the register of the co. & the return of 
the money paid for their shares, & a test case is 
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tried & succeeds, & the co. is afterwards ordered 
to be wound up, the costs incurred by those of the 
shareholders whose applications had not been 
tried can be added to the amounts due to them on 
the rectification of the register, & proved for in 
the winding up of the co. though no order has 
been made as to such costs. 

JTud. Act, 1875 (c. 77), s. 10, has rendered Bkpcy. 
Act, 1883 (c. 52), s. 37, the enactment by which 
the question must be determined. 1862 Act, 
s. 158, is no longer the governing sect, in a case 
like this (Lindley, M.B.). — Re British Gold 
Fields op West Africa, [1899] 2 Ch. 7 ; 68 
L. J. Ch. 412 ; 80 L. T. 638 ; 47 W. R. 552 ; 15 
T. L. R. 363 ; 43 Sol. Jo. 494 ; 6 Mans. 334, C. A. 
Annotation .— Apld. Re. A Debtor, [1911] 2 K. B. 652. 

As to priority of debt.] — See Sub-sect. 11, D., 
post. 

As to fraudulent preference.] — See Sub-sect. 15, 
post. 

As to right of distraint.] — See Sub-sect. 13, E., 
post. 

Restriction on rights of execution creditors.] — 
Sec Sub-sect. 13, D., post. 

Mutual credits & set off.] — See Sub-sect. 11, 0., 

post. 


(c) Proof of Contingent and Future Debts. 

6410. Lessor may enter claim for whole of 
future rent.] — A co. which had taken a lease of a 
quarry & covenanted for payment of the rent, was 
ordered to be w'ound up, & the leasehold interest 
w^as sold und<'T the winding up. On the applica- 
tion of the lessor for leave to enter a claim for 
future rent, which had been refused by the judge, 
it was ordered that a claim should be entered for 
the whole value of the future rent, with the 
qualhi cation that the lessor should not receive 
more than the amount which the co. might 
become liable to pay under the covenant ; the 
order to be without i)rejudice to any application 
to dissolve the co., but no order of dissolution 
to be made without notice to the lessor. — Re 
IIaytor Granite ('u. (1865), 1 Ch. App. 77 ; 30 
J. 1*. 100 ; 12 Jur. N. S. 1 ; 14 W. R. 186 ; sut) 
nom. Re IIaytor Granitp: Co., Ex p. Bell, 35 
L. J. (Ui. 154 ; sub norn. Re IIaytor Granite Co., 
Ex p. ScoBELL, 13 L. T. 515, L. J J. 

Annotations : — Apld. lie London & Colonial Co., Horaey’s 
Claim (1868), L. R. 5 Eq. 661. Consd. Re Gartncas Iron 
Co., Rx p. Elpldnstono (1870), L, R. 10 Eq. 412 ; Gooch 
V. London Bankini? Assocn. (1886), 32 Ch. D. 41 ; Re 
Blackburn & District Boneflt Bldg. Soc., Ex p. Graham 
(1889), 42 Ch. D. 343. Apld. Re New Oriental Bank Corpn. 
(No. 2), [1895] 1 Ch. 753. Distd. Re Diookmann, [1918] 
1 Ch. 331. Refd. Re Telegraph Construction Co. (1870), 
L. K, 10 Eq. 384 ; Oppenheimer v. British Sc Foreign 
Exchange & Investment Bank (1877), 6 Ch. D. 744 ; 
Cohen v. Popular Restaurants, [1917] 1 K. B. 480. Mentd. 
Re Oriental Bank Corpn. (1885), 64 L. J. Ch. 481. 

6411. May not impound sum to secure 

payment.] — After a lessor of premises to a co. now 
in liquidation, had obtained leave to enter a claim 
for the amount at which the future rent was 
estimated, a dividend was paid by the liquidators : 
— Held : the lessor was not entitled to have a 
sum equal to the dividend upon the amount at 
which the future rent was estimated, impounded, 
to secure payment of the future rent. — Re London 
48c Colonial Co., Horhey’s Claim (1868), L. R. 
5 Eq. 561 ; 37 L. J. Ch. 393 ; 18 L. T. 103 ; 16 
W. R. 577. 

Annotations : — Consd. Re. Garfcness Iron Co., Ex p. Elphin- 
Btone (1870), L. R. 10 Eq. 412 ; Re Telegraph Construction 
Co. (1870), L. R. 10 Eq. 384 ; Gooch v, London Banking 
Assocn. (1886), 32 Ch. D. 41 ; Re Midland ^al. Coke, & 
Iron CJo., Craig^s Claim, [1895] 1 Ch. 267. Apld. Re New 
Oriental Bank Corpn. (No. 2), [1895] 1 Ch. 753. Difl^d. Re 
Dleokmann, [1918] 1 Ch. 331. Refd. Re Blackburn & 
District Benefit Bldg. Soc., Ex p, Graham (1889), 42 


Ch. D. 343 ; Cohen v. Popular Restaurants, [1917] 1 
K. B. 480. 


6412. ; .]— Jud. Act, 1875 (c. 77), s. 10, 

which provides that in the winding up of cos. 
the same rules shall prevail &; be observed as to 
debts &> liabilities provable as may be in force for 
the time being under the law of bkpcy., does not 
comprise, among such liabilities, the obligations 
of a co. in liquidation under covenants in a lease 
to pay rent & not to assign without consent, no 
breach having taken place. A mtgee. in pos- 
session of a lessor to a co., now in liquidation, 
claimed to have impounded out of the assets a 
sum equal to the aggregate future rent, or such 
other sum as might be sufficient to provide for 
the liabilities of the co. under the lease ; or, if 
such a sum could not be raised, to be admitted to 
prove for the amount : — Held : there was no 
privity of a contract between appet. & the co., 

until breach he could not have assets impounded 
or be admitted to prove. — Re Westbourne Grove 
Drapery Co. (1877), 5 Ch. D. 248 ; 25 W. R. 
509 ; stib nom. Re Westbourne Grove Drapery 
Co., Mann’s Claim, 46 L. J. Ch. 525 ; 36 L. T. 
439 ; subsequent proceedings (1878), 39 L. T. 
30. 

6413. .] — Where at the date of the winding 

up of a CO. the co. is the lessee of premises for an 
unexpired term of years, the lessor is entitled to 
prove in the winding up for the amount of the 
rent then due, to enter a claim for the full amount 
of the rent wliich will become due under the 
lease. — Re New Oriental Bank Corpn. (No. 2), 
[1895] 1 Ch. 753 ; 64 L. J. Ch. 439 ; 43 W. R. 
523 ; 11 T. L. R. 291 ; 39 Sol. Jo. 347 ; sitb nom. 
Re New Oriental Bank Corpn., Ltd., Ex p, 
Hong Kong Land Investment Agency Co., 
Ltd., 72 L. T. 419 ; 2 Mans. 301 ; 13 R. 459. 

Annotations : — ^Distd. Re Panther Load Co.* [1896] 1 Ch. 

978 ; Re Dieckmann, [1918] 1 Ch. 331. Be!d. C^hen r. 

Popular Restaurants, [19171 1 K. B. 480, 

6414. Lessor treating lease as determined — 
Right to prove for future & contingent liabilities.] 

— It is the duty of the ct. to assist a lessor in 
proving in respect of an insolvent co.’s obligation 
as lessee, where he desires to prove at once for his 
loss on the footing of the lease being treated as 
determined. 

Semble : proof may at once be made in respect 
of all liabilities, present or future, certain or 
contingent, of the co. as lessee. — Re Panther Lead 
Co., [1896] 1 Ch. 978 ; 65 L. J. Ch. 499 ; 44 W. R. 
573 ; 12 T. L. B. 327 ; 40 Sol. Jo. 437 ; 3 Mans. 



Annotations : — Consd. Re Dieckmann, [1918] 1 Ch. 331. 

Reid. Cohen v. Popular Ilestaurauts, [1917] 1 K. B. 

480. 

6416. Claim in respect of future feu duties — 
Superior may claim for capitalised value.] — A co., 
assignees from a former co. of a piece of land in 
Scotland, which had been disponed to them by the 
heritable proprietor on payment of certain feu 
duties, having been ordez*ed to be wound up : — 
Held : the superior was entitled to enter a proof 
for the feu duties then due, & also entitled to 
enter a claim, but not a proof, for the capitalised 
value of the future feu duties. — Re Gartnbss 
Iron Co., Ex p, Elpihnstone (Lord) (1870), 
L. R. 10 Eq. 412 ; 39 L. J. Ch. 884 ; 23 L. T. 389 ; 


18 W. R. 1103. 

Annotations : — Consd. Gooch i\ London Banking Assocn. 
(1886); 32 Ch. D. 41 ; Re Blackburn & District Benefit 
Bldg. W, Ex p. Graham (1889), 42 Ch. D. 343. 


C. Set-off. 

(a) By Contributories, 

See, generally, Set-Off & Counterclaim. 
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Se ct,'S6. — Winding up by court: Sub-sec t, 11, C. (a).] 

6416. Whether set-off against unpaid calls due — 
For advances to pay debts to company.] — A joint- 
stock CO. was formed in England for working mines 
in Germany, subject to the terms of a deed of 
settlement, which provided that the capital should 
be £50,000, gave no powers to the directors to 
raise money except by the creation of new shai*es. 
That capital was paid up proved insuflicient 
for working the mines. The wages of the miners 
being in arreai*, &; other debts being due. the 
managing directors obtained advances from some 
of the shareholders for the purpose of paying those 
debts & preventing the mines from being seized 
under the law of the country. The directors also 
borrowed other sums on their personal guarantee 
from the bankers of the co., not for payment of 
debts, but for carrying on the business of the co. 
in its ordinary course, Sc they afterwards repaid 
the bankers these advances. The co. was wound 


up : — Held : (1) the advances made by the share- 
holders to pay debts of the co. might be set off 
by them with interest against a call ; (2) although 
the advances made by the bankers did not con- 
stitute a debt due to them from the co., the 
directors having no power to borrow, the directors 
were entitled to be allowed the amounts repaid 
by them to the bankers, the directors being 
trustees, & in that character entitled to indemnity 
from their cestuis qtie trust against expenses bond 
fide incurred . — He German Mining Co., Baix’s 
Case, Exp. Chippendaxe (1854), 4 De G. M. & G. 
19; 2 Eq. Kep. 983 ; 24 L. J. Ch. 41 ; 23 L. T. 
O. S. 200 ; 18 Jur. 710 ; 2 W. K. 543 ; 43 E. K. 
415, L. JJ. 


.Annoiaiiovs : — As to (1) Consd. lie Norwich Equiial)le Fire 
iTiKcc., Braenett’s Caee (1885). 63 L. T. 5C9. Reid. He 
E cctric Telcirrapli Co. of Ireland, Troup’s Case (1860), 

Magdalena Steam Navigation Co. 
G860), John. 690. As to (2) Apld* Ee Magdalena Steam 
Navigation Co. (1860), John. 690 ; Lowndes v. Garnett 
& Moseley Gold Mining Co. of America (1864), 3 New’ Hep. 
6()1. Consd. He National I’crmanent Benefit Bldg. Soc., 
Ax p. Williamson (1869), 5 Ch. App. 309 ; Yorkshire Ry. 
Wagon Co. v. Maclure (1881), 19 Ch. 1). 478 ; Hardoon 

A. C. 118. Refd. Re Era Assce., 
\\ Ilhams’ Case, Anchor Case (1862), 1 Hem. & M. 672 ; 
feeJwyn v. Harrison (1862), 2 John. & H. 3,34 ; Re C’athollc 
Publishing & Bookselling Co. (1864), 3 New Kep. 651 ; 
Re Mre^xham Mold & Connah’s Qnay Ky., [18991 1 Ch, 
440. Generally, Refd. lie Norwich Yam Co,, Rx p. 
Bignold (1856), 22 Beav. 143. Mentd. Darke v. WU- 
Jiamson (1858), 22 J. P. 705 ; Re Cork & Youghal Ky. 
(1869), 4 Ch. App. 748, n. ; Martin v. l*owuing (1869), 
4 Ch. App. 356 ; Re Durham C-ounty Permanent Invest- 
ment Land & Bldg. Soc., Davis’ Case (1871), L. K. 12 Eq. 
516 ; Crampton v. Varna Ky. (1872), 41 L. J. Ch. 817 ; 
Blackburn Bldg. Soc. v. Cimlifle Brooks (1882), 22 Ch. D. 
64, n. ; Re Pumfrey, Worcester City &; County Banking 
CX). V. Blick (1882), 22 Ch. D. 255 ; Strickland v. Symons 
(1884), 20 Ch. D. 245 ; Re Companies Acts, Exp. Watson 
(1888), 21 y. B. D. 301. 

6417. .J—D., one of the managing 


committee of an abortive railway co,, paid an 
engineer’s bill. Nothing had been done in the 
formation of the co. beyond expenses incurred. 
An order was made for the winding up the con- 
cern, when D. & L. were placed on the list of con- 
tributories. L. paid the solr.’s bill, D. & L. before 
the master, claimed to be allowed as against the 
rest of the contributories, the sums so paid by 
them. The master refused to entertain these 
claims : — Held : he must review his decision. — 
Re London & Birmingham & Buckinghamshire 
Ry. Co., Ex p. Dayrell & Lowndes (1855), 20 
L. T. O. S. 174 ; 1 Jur. N. 8. 1129 ; 4 W. R. 110. 

6418. Payment after winding up.] — 

A director of an unlimited co., paid to the bankers 
of the CO., after a winding-up order, Sc after a call 
had been made, £500 in respect of an overdraft of 
the co., for which he had become surety. On 
summons asking the ct. to declare that under 
1802 Act, s. 101, the director was entitled to set off 
this sum against £875, due from him for calls 
on shares, it was held that, the payment being 
made after the winding up, this was not a case of 
a co. carrying on business incurring a debt to 
bankers in the ordinary way, & that the director 
was not entitled to set off the debts against calls. 
On appeal : — Held : the amount, if any, owing to 
tlie director was one which could only be ascer- 
tained by inquiry ; it was not clear that the 
director had any claim to be repaid ; &.• the ct., 
in the exercise of the discretion given by tlie sect., 
ought not to allow the set-off. — Re Norwich 
Equitable Eirp: Insurance Oo., Brasnett’s 
Case (1885), 53 L. T. 509 ; 34 W. K. 200, C. A. 

6419. ,] — A contributory has no right to 

set off a debt due to him from a joint-stock co. 
as against calls made upon him by the official 
liquidator under a winding up. 

Semhle : the rule in bkpey. must be followed, 
which is, to set aside the dividends payable to the 
creditor in respect of his debt as against tlie 
moneys claimed from him under the bkpey. — 
Rs Cardiff & Caerphilly Iron Co., Ltd., Ex p. 
Foley (1802), 0 L. T. 371. 

6420. .] — A joint-stock eo., limited, pro- 

ceeded to wind itstdf up, Sc appointed liquidators. 
An action having been brought by the liquidators 
on behalf of the co. against one of the shareholders 
to recover the amount of a call on his shares : — 
Held : deft, was entitled to set off a claim against 
the co. — Garnet Cold Mining C’o. v. SirrroN 
(1802), 3 B. & 8. 321 ; 1 New Rep, 93 ; 32 

L. J. Q. B. 47 ; 7 L. T. 500 ; 9 Jur. N. 8. 542 ; 
122 E. R. 121 ; sub norn. Moseley Cold Mining 
Co., L'td. V. Caknpht, 1 1 W. R. 107. 

Annotation : — CoDsd. Rc Breech -Loading Armoury Co., 

CaliHher’8 Case (1868), L. B. 5 Eq. 214. 


PART III. SECT. 36, SUB-SECT. 11.— 

C. (a). 

6416 i. Whether sei-ofS against unpaid 
calls due — For advance to pay debts of 
company.)— A shareholder who has 
paid off a debt due by a co., with the 
acquiescence of the directoi-s, is entitled 
to credit for the amount so paid as 
against his liability upon his shares. — 
Re SwiTfuiiiACK Ky., ktc., Co., Ltp., 
Kt p. Haydon & Mount (1890). 16 
V. L. K. 339.— -AUS. 

due to share- 
holder.]— A CO. while a going concern 
sued a shareholder for a call, & lie 
set up a defence of set-off to an amount 
exceeding the amount of the call, 
& obtained by eoiiHont a verdict for 
the balance. Before this verdict was 
obtained, a petition for winding up 
the eo. of which the shareholder bad 
no actual notice was filed, upon which 
a winding-up order was made sub- 


set] uent to the verdict :—Tield : tl 
ordinarj' rule applied, that a shan 
holder cannot, after the commenct 
ment of a winding up set off a dot 
due to him from the co. against a ca 
made in the winding up. — Re Spadlei 
Ltu. (1904), 4 S. K. N. S. W. 619.- 
/V wS« 


e, — - — .] — Suhscriboi-s for 

shares in the co. are not entitled in the 
winding up to set off, against their 
uability to pay up the shares, claims 
for goods supplied to the co. under 
such an agi'oomcnt. — Rc Jones Sc 
Moore Electric Co., Jones & 
(1909), 18 Man. L. K. 

549. — CAN. 


1 ~ — •] — A co. assigned to 

pltf. bank by way of mtge. all calls 
then duo to the co, by shareholders & 
unpaid, including an amount duo for 
such calls by deft. After the assign- 
ment, but before notice of it to deft.. 


the CO. became indebted to deft, for 
goods sold delivered in the ordinary 
course of business, in an amount 
exceeding the amount due by him 
for calls. N o statement of account was 
ever rendered by deft, to the co., nor 
by the co. to deft, in which the ono 
amount was set-off against the othei*. 
The 00 . went into liquidation, & the 
bank, subsequently to the date of the 
winding-up order, gave notice of Its 
mtge. to deft. In an action by the 
bank to recover the colls due by deft. : 
— Held: (1) Cos. Act, 1882, s. 34, 
would have prevented a set-off by 
deft, of the price of the goods sold & 
delivered by him to the co., even if 
the CO. itself had been suing, & ther'e 
could therefore be no set-off as against 
the bank ; (2) apart from soot. 34, 
the fact that the co. was in liquidation 
would have prevented any set-off, 
although ati assignee. Sc not the 
liquidator himself, woe suing. — B ank 
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6421. Payment by surety of debt after 
winding up.] — Whilst it is contrary to the policy 
of the law to permit a debtor to an estate that is 
being wound up to buy up counterclaims subse- 
quently to the winding-up order, for the purpose 
of making a case of set-off ; yet it is otherwise 
where there is an actual ownership of a counter- 
claim, which, though arising subsequently to the 
winding-up order, is a consequence of some 
anterior matter. A co. entered into a contract 
for the purchase of mines which were subject to 
a mtge. for £7,000, & B., a shareholder in the co., 
was a surety to the mtgee. for the mtgor, -vendor, 
l*art of the agreement w^as, that the co. should pay 
off the mtge. debt in May, 1862 ; but the co. 
failing to do this, handed to the mtgee. a pro- 
missory note of the co. for £7,000 at six months, 
dated in Sept. 1862. In Oct. following, a winding- 
up order was made ; in Feb. 1863, the mtgee. 
pressing for his money, B. induced liis sister to 
pay off tlie mtge. debt, A take a transfer of the 
securities, including the promissory note, whicli 
shortly after fell due was dishonoured. B. 
liaving been settled on the list of contributories, 
obtained a transfer of the co.’s note from his 
sister, giving her his own promissory note instead ; 
A then asserted his right to set off his claim 
against the co. in respect of the promissory note 
pro tanto against the sum due from him for calls : — 
Held : the payment by B. to the transferee of the 
int^g(i. related back to the claim of the mtgee. 
anterior to the winding-up order, & B. was en- 
titled to a set-off‘. — Re Moseley (Ikeen Coal & 
(V)KE Co., Ltd., Babhett's Lase (No. 2) (1865), 
4 De (1. J. A >Sm. 756 ; 5 New Bef). 496 ; 34 
L. J. Bey. 41; 12 L. T. 193; 13 W. B. 5,59; 
46 E. B. 1116, L. C. 

6422. Counterclaim acquired from third 

party after winding up.]— - Upon the formation of 
a limited joint-stock co., 250 shares were taken by 
(J., in the name of B., 0. ])aid, or was allowed 

on account, a sum of £1 per share, paid by him 
upon allotment. Afterwards, upon its becoming 
known to C. that B. would be liable for calls, 


C. procured & handed to the solr. of B. two pro- 
missory notes of the co. for £500, one at 18, the 
other at 24 months date, in order, as the solr. 
deposed, to indemnify B. in respect of his liability 
to the CO. Within eight months after the date 
& delivery of the notes, a winding-up order was 
made ; — Held : B. was not entitled to set off the 
notes against a call due from him in respect of 
250 shares. — Re Moseley Green Coal & Coke 
Co., Ltd., Barrett’s Case (No. 2) (1865), 4 
De G. J. & 8m. 750 ; 34 L. J. Bey. 41 ; 12 L. T. 
756 ; 46 E. K. 1116, L. C. 

6423. .] — (1) A shareholder in a limited 

CO., who is also a creditor of the co. under a con- 
tract, is not, in the event of the co. being wound 
ux>, entitled to set off the debt due to him against 
the calls, nor to set off against the calls a dividend 
which may hereafter come to him. 

(2) Upon payment of all calls which have 
become due, he is entitled to receive dividends at 
the same time & at the same rate with the other 
creditors . — Re Overend, Gurney & Co., Gris- 
SELL’.s Case (1866), 1 Ch. App. 528 ; 35 L J. Ch. 
7.52 ; 14 L. T. 843 ; 30 J. P. 548 ; 12 Jur. N. 8. 
718 ; 14 W. B. 1015, L. C. A L. JJ. 

Annotations : — As to (1) Consd. Re Blakely Ordnance Co., 
Blakely’s Case (1867), 17 L. T. 307. Distd. Re Duckworth 
(1867), 2 Ch. App. 578 ; Brighton Arcade Co. v. Bowling 
(1868). L. K. 3 C. P. 175. Consd. Re Breech -Loading 
Armoury Co., Calisher’s Case (1868), L. 11. 5 Eq. 214 ; 
Re Cliiiia S.S. Co., Ex j). Mackenzie (1869), L, R. 7 Eq. 
240. Distd. Re International Life Assce. Soc., Gibbs Sc 
West’s Case (1870), L. R. 10 Eq. 312. Apld. Re Para- 
guassu Steam Tramroad Co., Black & Co.’s Case (1872), 
8 Ch. App. 254 ; Re Whitehouso (1878), 9 Ch. D. 695. 
Consd. Rs I’ylo Works (1890), 44 Ch. D. 534. Apld. 
Re Auriferous Properties (No. 2), [1898] 2 Ch. 428 ; Re 
West Coast Gold Fields, Rowe’s Tnistees Claim, 11905] 
1 Ch. 597. Befd. Re European Central Ry., Gustard’s 
(’ase, Holden’s Case (1869), 17 W. R. 875 ; Re London Sc 
Colonial Co., Ex p. Clark (1869), L. R. 7 Eq. 550 ; Rc 
Universal Bauklug Co., Ex p. Strang, Ex p. Mackreth 
(1870), 22 L. T. 219 ; Re Stranton Iron Steel Co., 
Barnet t’s Case (1875), L. H. 19 Eq. 449 ; Government 
Secjurity Investment Co. Dempsey (1880), 50 L. J. Q. B. 
199 ; Re Exchange Banking Co., Flitcroft’s Case (1882), 
21 Ch. D. 519; Re Washington Diamond Mining Co., 
[1893] 3 Ch. 95; Rc Auriferous Properties, [1898] 1 Ch. 
691 ; Re Hiram Maxim Lamp Co., [19031 1 Ch. 70 ; lie 
Peruvian Ry. Construction Co., [1915] 2 Ch. 144. As to 


OF AU8TUAI.1A V. ZOHRAD (1892), 10 

N. Z. L. R. 310. — N.Z. 

gr* .]— Directors of a co. 

raised action against a shareholder for 
I)ayment of aiTiiars of calls. 

The sharoholdt'r pleaded compensa- 
tion in respect of sums duo by the co. 
to him for contract work & produced 
a decree -arbitral which fixed the sum 
duo to him at a much larger sum than 
the arrears of calls. Before further 
action, an order for winding up th(! 
CO. was obtained at the Instance of 
crodltois : — Held : after the order 
for winding up had been prouoimced, 
the i)lea of compensation could not be 
sustained as it would give shareholder 
preference over other crcditoi's of 
the co. — Cowan (Official Liquidator 
OF EDINBUKOH T11EATBE8, WINTER 
Garden & Aquauiu.m Ca)., Ltd.) v. 
Go WANS (1878), 5 R. (Ct. of Sess.) 
581 ; 15 Sc. L. R. 315.— SCOT. 

h. .] — Colls duo by a 

shareholder cannot be sot against debts 
due by the eo. so as to operate com- 
pensation except under a written 
agreement. — Cowan t\ Bhaw (1878), 
5 K. (Ct. of Bess.) 680 ; 15 Sc. L. R. 
384.— SCOT. 

Mutuality of chthns 

essetitiah ] — M. appealed from a portion 
of an order made in the winding up of 
a CO., which put applt. upon the list 
of contributories for a balanco due upon 
shares ; Sc the liquidator of the co. 
also appealed from a portion of the 
same order, which allowed a set-off 
for advanoes made by M. for tho benefit 
of tho CO. : — Held : M. had no dofonoo 


to tho application of the liquidator 
to put him on the list of contributories 
for the amoimt actually unpaid in 
I'espoct of tho shares Sc the right of 
set-ofT did not exist, on the broad 
groimd of absence of mutuality 
between the claim of tho liquidator 
against M. & M.’s claim as a creditor 
of the CO. — Rc WiARTON Beet Bugar 
Manui'acturino Co., Mcneil’8 Case 
(1905), 5 O. W. R. 637 ; 10 O, L. R. 
219.— CAN. 

L President of compaxiy 

acting as solicitor — Costs of litiga- 
tion.] — Where a director, who Avas also 
resident of a co. was appointed by tho 
oard of directors Sc acted as solr. for 
the CO. : — Reid : ho was entitled to 
profit costas in respect of causes in ct. 
conducted by him as solr, for the co., 
but not in respect of business done out 
of ct., & was entitled to set ofl! the 
amount of such costs against the 
amount of his liability as a share- 
holder. — Re Mimioo Sewer Pipe Sc 
Brick Manui actukino Co., I^eakson’s 
Case (1896), 26 O. R. 289. — CAN. 

m. Eot directors'* fees — Jn 

competition with creditors .] — Directois 
are not entitled to claim for fees in 
competition with creditors. Couse- 
quontly such fees cannot be set-off 
by directors against amounts duo by 
thorn as contributories. — Grand Hotel 
Sc Theatre Co. (In Liquidation) r. 
Haarburger (1907), U. R, C. 25. — 
S. AF. 

6422 i, Counterclaim acquired 

from third party — After winding up .] — 
Y., In making a deposit on a govt. 


contract, gave a deposit receipt issued 
by a bank, in which ho was a share- 
holder. Y. gave his note to the bank 
to cover the amomit of the reoeipt. 
The bank went into liquidation & Y., 
having been required by the govt, to 
take up the deposit receipt Sc replace 
it with other security, took an assign- 
ment of the receipt & notified the bank. 
On being threatened with a suit on 
the note, ho tiled a petition asking 
for leave to set ofl the deposit receipt 
against tho note: — Held: (1) Y. as 
maker of the note to the bank was a 
mere debtor Sc not a contributory, & 
although also a shareholder, Sc so liable 
as a contributory, he was not a con- 
tributory quoad the debt, which arose 
out of an independent transaction ; 
(2) the prohibition in R. B. C., c. 129, 
s. 73, against acquiring debts for tho 
purpose of set-ofl is limited to the caso 
of contributories ; as to debtors the 
law of set-ofl as administered by the 
cts. is applicable as if the co. was a 
going concern . — Re Cenihal Bank of 
Canada, Yokkk’s Case (1888), 15 
t). R. 025.— CAN. 

n, Xn contemplation of 

wimiing up.] — Wluding-np Act, 45 
Viet. c. 23 (D.), 88. 75, 76, in respect 
to claims acquired by contributories 
within thirty days of the commonce- 
luent of wlndlng-up proceedings for 
use as a set-ofl, only apply to actions 
against a contributory when the debt 
flaimod is due from the person sued 
in his capacity as contributory & the 
Act is not retrosijootive in regard to a 
claim purcihosed in good faith & for 
value prior to the psissing of the statute. 



938 


Companies. 


Sect, ^Winding up by court: Sub-sect, 11, C, 


iV ^^Weet of Engrland Bank, Exx>. Brown (1879), 
12 D, 823. Oenerally, Mentd. Re Imperial Mercantile 
Credit ABSocn., Chapman & Barker’s Case (1867), L. li. 3 
361* 


6424. Costs of petitioning creditor.] — Re 

General Exchange Bank, No. 5750, ante, 

6425. Special agreement in contract^ — A 

CO. was formed to carry on the business of B., &. 
it was agreed that B. should take the purchase- 
money partly in shares partly in promissory 
notes, <& it was expressly provided that B. should 
be entitled to set oft’ the unpaid purchase money 
against the calls payable on his shares. B. 
deposited the notes to secure certain advances 
made to him. The co. was now winding up, & 
the official liquidator made a call : — Held : as 
the depositees were entitled to retain the notes 
till the amount due to them was paid, & B.’s only 
right was to the balance after satisfaction of their 
claim, he could not have a set-off. — Re Blakely 
Ordnance Co., Blakely’s Case (1867), 17 L. T. 
307 ; 16 W. li, 188. 

6426. ,] — In a compulsory winding up 

a shareholder cannot set off against calls, debt 
due to him upon a contract with the co., notwith- 
standing his right to do so may have been specially 
stipulated for by the contract, & notwithstanding 
his application for shares may have been in con- 
sideration in pursuance of such contract. 
Qu, : whether, under a voluntary winding up, 
such a set-off can be allowed. — Re Paraouassu 
Steam Tramroad Co., Black & Co.’s Case 
(1872), 8 Ch. App. 254 ; 42 L. J. Ch. 404 ; 28 
L. T. 50 ; 37 J. P. 309 ; 21 W. K. 249, L. C. & 
L. JJ. 


Anrwtatifms : — Consd. Re Stranton Iron & Steel Co., Barnett’s 
^^-^,(1875), L. R. 19 Eg. 449; Re Wliitehouso (1878), 
9 Ch. D. 595. Apld. Re West Hartlepool Iron Co., 
G Ws Case (1878), 38 L. T. 139. Consd. Re Branksea 
Island Co , Ex p. Bentinck (No. 1) (1888), 1 Meg. 12. 
Folld. Hoby v. Birch (1890), 59 L. J. Q. B. 247. Distd. 
Re J^le W orks (1890), 44 Ch. D. ,534. Apld. Re Law Car 
& Gener^ Insce. Corpn., [1912] 1 Ch. 405. Refd, Re 
Matlock Old Bath Hydropathic Co., Wheatcroft’s Case 
(1873), 42 L. J. Oh. 853 ; Re Washington Diamond 
Mimng Co., [1893] 3 Ch. 95 ; Monkwoarmouth Flour Mill 
Co, V. Llghtfoot (1897), 13 T. L. R. 327 ; Re Auriferous 
Pr^ertie^ [1898] 1 Ch. 691 ; Re Hiram Maxim Lamp Co., 
[1903] 1 Ch, 70. tfentd. Re Government Security Fir© 
Insce., Mudford’s Claim (1880), 14 C^. D. 634 ; Re 
fiance Soc. (1885), 28 Ch. D. 559 ; Re RaUway Time 
Tables Publishing Co., Ex p, Sandys (1889), 42 Ch. D. 
98; Knowles v. Scott, [1891] 1 Ch. 717; Re Kent 
Coalfields Syndicate (1898), 67 L. J. Q. B. 500. 


6427. — An agreement between a 
director of a co, & the co., that any moneys which 
the director may pay under a guarantee of the 
co.’s overdraft at the bank shall be treated as 
payments made in advance of future calls, though 
such an agreement is within the co.’s powers & 
validly made, will not enable the director to set 
off moneys so paid against a subsequent call made 
by the liquidator in a compulsory winding up. — 
Re Law Car General Insurance Corpn., 
Ltd., [1912J 1 Ch. 405 ; 81 L. J. Ch. 218 ; 106 
L. T. 180 ; 56 Sol. Jo. 273 ; 19 Mans. 152, 

6428. Contributory insolvent.] — Where a 

shareholder in a limited co. has executed a deed of 
assignment which has been registered, the trustees 
of that deed are entitled to set off a debt due to 
the shareholder from the co. against a demand for 


calls made by the official liquidator of the co. — 
Re Duckworth (1867), 2 Ch, App. 578 ; sub nom. 
Re Duckworth, Ex p. Cooper, 36 L. J. Bey. 28 ; 
16 L. T. 580 ; 15 W. R. 858, L. JJ. 

Annotations — Apld. Re Anglo -Groek Stoam Navigation & 
Tradii^ Co., CarraJli & Haggard’s Claim (1869), 4 Ch. App. 
174. Folld. Re Universal Banking Corpn., Ex p. Strang 
(1870), 5 Ch. Api>. 492. Distd. Re General Works Co., Gill’s 
Case (1879), 12 Ch. D. 755 ; Re Auriferous Properties, 
[1898J 1 Ch. 691. The decision in Re Duckworth has 
stood 80 long that I do not suppose that the House of 
Lords, even if they differed from It, would now Interfere 
with it (WRicinT, J.). Reid. Re Lankester, Ex p. Price 
(1876), 23 W. R. 844; Paddy v. Glutton, [1920] 2 Ch. 
564. Mentd. Waterhouse v. Jamieson (1870), L. R. 2 
8c. & Dlv. 29 ; jRe Applctrcewlck Lead Mining Co. (1874), 
L. R. 18 Eq. 98, n. ; Re National Funds Assce. (1878), 
10 Ch. D. 118. 

0429. .] — A contributory of a co. in 

course of winding up executed an inspectorsliip 
deed, the effect of which was to import the mutual 
credit clause of the Bkpey. Act, 1849 (c. 106). 
At the date of the deed the contributory was the 
holder of three bills accepted by the co., which 
were shortly afterward indorsed to an agent for 
collection. After the execution of the deed a call 
was made on the contilbutory to an amount 
exceeding that of the bills, & a few days later the 
bills matured: — Held: the bills could not be 
proved against the co., but must be set off against 
the call. — Re Anglo-Greek Steam Navigation 
Trading Co., Carralli & Haggard’s Claim 
(1869), 4 Cli. App. 171 ; 10 L. T. 706 ; 17 W. IL 
244, L. JJ. 

6430. .] — Shortly after the date of 

an order for winding up a co., M., who was the 
holder of a large number of shares in it, executed 
& had duly registered, a deed of assignment to 
trustees for the benefit of his creditors. The 
deed contained a release extending to both past 
& future liabilities. M. claimed that the co. 
was indebted to him to the amount of over 
£8,000, & his trustees sent in a claim for the 
amount to the official liquidator. The official 
liquidat^or subsequently obtained two orders 
against M. to enforce the payuient of two overdue 
calls, of which the one had been made before, 
the other after, the date of the deed of assign- 
ment. Upon an application by M. to have these 
orders discharged, the ct. sanctioned a com- 
promise setting off the claims of M.'s trustees 
& the official liquidator against each other. — Re 
Oxford & Canterbury Hall Co., Ltd., Ex p. 
Morton (1869), 38 L. J. Ch. 390 ; 17 W. K. 606. 

6431. .] — Where a contributory, who 

is also a creditor of a co. which is being wound up, 
becomes bkpt., or executes a creditors’ deed under 
the Bkpey. Act, 1861 (c. 134), after the com- 
mencement of the winding up, the debt must be 
set off against the calls, whether the claim be made 
in the bkpey. or in the winding up ; & if the 
contributory had before his bkpey. assigned his 
debt to a third party the assignee will stand in the 
same position as the contributory would have 
done as to the right of set-off. — Re Universal 
Banking Corpn., Sitiano (1870), 5 Ch. App. 
492 ; 39 L. J. Ch. 644 ; 18 W. li, 475 ; sub nom. 
Re Universal Banking Co., Ltd., Ex p, Strang, 
Ex p, Macioieth, 22 L. T. 219, L. J. 

Annotations : — Distd. Re General Works Co., Gill’s Case 

(1879), 12 Ch. D. 755. Reid. Re Auriferous Properties, 
[1898] 1 Ch. 691. 


— Ings V . Bank of Pbinck Edward 
Island (1885), 11 S. C. R. 265. — CAN. 

o. Eor amount deposited with 

company.} — A shareholder of a hank 
which la being wound up under the 
Windtog-up Act, R. 8. C., o. 129, 
who has a claim against the bank for 
an amoimt deposited to hh» credit 


for more than thirty days before th« 
commencement of the winding -ui 
proceedings, is entitled to set off th< 
amomit of bis claim against callt 
made npon him as a contributory. — 
Re Maritime Bank, Troop’s Casi 
(1888), 27 N. B. R. 295.~-CAN. 

p. Whether set off against liabiliti 


upon shares — Call not made — For salary 
due.] — A., a holder of stock in a co., 
of which oo. he was iirosident at a 
specified ealarj", paid up his shares to 
a certain amount, &, as far as calls were 
made by the co., B., a Judipnent 
creditor of the oo., sued A., under 
Canadian Act, 14 & 16 Viet. o. 61, 
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6482. -.J -The rule that in the 

winding up of a limited co. a contributory who is 
also a creditor of the co. is not entitled to set off 
agaii^t calls, made either before, or in, the winding 
up, either his debt or any dividend which may come 
to him on his debt, applies to the case where the 
estate of a deceased contributory is insolvent. — 
Uc West Hartlepool Iron Co., Ltd., Gunn’b 
Case (1878), 38 L. T, 139. 

6433. .] — A contributory of a limited co. 

being wound up by the ct. under 1862 Act, is not 
entitled, in the absence of special agreement, 
to set off money due to him from the co. against 
a call made before the winding up. Qu, : whether 
such an agreement would be intra vires^ 

Semble : “ Creditors in sect. 101 of the above 
Act must mean “ creditors other than con- 
tributories of the co .*’ — Re Breech-Loading 
Armoury Co., Calisher’s Case (1868), L. R. 5 Eq. 
214 ; 37 L. J. Ch. 208 ; 16 W. R. 303. 

Annotations .* — Distd. Re International Life Aiisce. Soc., 

Gibbs & West’s Case (1870), L. H. 10 Eq. 312. Consd. & 

Folld. Re Straiiton Iron & Steel Co., Barnett’s Case (1875), 

L. R. 19 Eq. 449. Consd. Re Whitcliouse (1878). 9 Ch. D. 

595. 

6434. Against salary due for loss of office.] 

London & Sco’rnsii Bank, Ex p. Logan, 
No. 6363, ante. 

6435. Effect of Judicature Act, 1875 
(c. 77), s. 10,] — The rule that a contributory 
cannot set off a judgment debt due to him from the 
co. against calls made upon him by the official 
liquidator in the winding up of the co., has not been 
^ectt^d by the above sect., which provides that 
in a winding up the same rules shall apply as are in 
force in bkpcy . — He General Works Co., Gill’s 
Case (1879), 12 Ch. I). 755 ; 48 L. J. Ch. 774 ; 
41 L. T. 21 ; 27 W. R. 934. 

Annotaiiona : — Consd. Re Auriferous Properties, [1898] 1 

Ch. 691. Refd. Rc Wasliington Dianioncl Miniiig Co., 

[1893] 3 Ch. 95. 

6436. Unlimited liability company.] — A 

shareholder in an unlimitfid co. in the course of 
winding up under the order of tiie ct., who is also 
a creditor of the co., is not entitled to set off the 
debt due to him from the co. against the calls 
made him in the winding up. — R/ West of Eng- 
T,AND & South Wales District Bank, Ex p. 
Branwiiite (1879), 48 L. J, Ch. 463 ; 40 h. T. 
652 ; 27 W. R. 646. 

Annotation .* — Mentd. Re West of Eiyrland & South Wales 

District Bank, Exp. Hatcher (1879), 27 W. R. 907. 

6437. Debt due by company to trustees — One 
trustee contributory & entitled to beneficial Interest.] 

— The trustees of a will advanced part of the trust 
property to a co. by way of deposit at interest. 
One of the trustees being entitled to a life estate in 
the trust property was entitled to the interest. 
The same tnistee was also a shareholder in the co., 
& on the CO. being ordered to be wound up, became 
indebted to the co. for calls. The official liquidator 
claimed to set off the interest on the deposited 
money as against the money due on the calls ; — 
Held : no set-off ought to be allowed, on the ground 
that the whole debt, principal & interest, was due 
to the trustees, & that there was no privity between 
the contributory & the co. in respect of the con- 
tributory’s life estate . — Re Imperial Mercantile 


Credit Assoon., Ltd., Ex p. Smith & Ford 
(1867), 15 W. R. 1069. 

6438. Assignee of contributory — Taken subject 
to equities at date of transfer.] — L., a shareholder 
of a co., in the process of being wound up, trans- 
ferred to M. for valuable consideration certain 
debentures issued to him by the co. Calls were 
afterwards made on L. & remained unpaid. M* 
attempted to prove under the winding up for the 
amount due on his debentures : — Held : M. took 
the debentures subject to the equities subsisting 
at the time of the transfer between the co. & L. & 
the co. had a right to set off the amount due on 
the debentures against the amount of the calls, 

6 M.’s proof must be reduced accordingly. — 
Re China S.S. Co., Ex p. Mackenzie (1869), L, R. 

7 Eq. 240 ; 38 L. J. Ch. 199 ; 19 L. T. 667 ; 17 
W. R. 343. 

Annotations : — Distd. Re Milan Tram. Co., Ex p. They a 

(1882), 22 Ch. D. 122. Consd. Christie v. Taunton, 

Delmard, Lane, Re Taunton, Delmard, Lane, [1893] 2 Ch. 

176. 

6439. Insolvent contributory company — Not en- 
titied to dividend till call paid.] — Two cos., each of 
which was now in liquidation, were indebted to 
one another, one in respect of arrears of calls, the 
other in respect of balance of account & money 
lent. There was no prospect of either co. receiving 
a cash dividend in the liquidation of the other, if 
it was first bound to satisfy in full the amount of 
its indebtedness to the other : — Held : neither co. 
was entitled to receive a cash dividend in the 
liquidation of the other without first satisfying in 
full the amount of its indebtedness to the other, & 
under these circumstances liberty should be given 
to the liquidator in the liquidation of each co. to 
distribute its available assets in payment of 
dividends to its other creditors without regard to 
the claim of the debtor co. in each case. — Re 
National & Provincial Live Stock Insurance 
Co., Ltd., Re National General Insurance Co., 
Ltd., [1917] 1 Ch. 628 ; 86 L. J. Ch. 391 ; 116 
L. T. 466 ; [1917] H. B. R. 119. 

(6) Of Mutital Debts and Credits. 

See, generally, Set-Off & Counterclaim. 

6440. No set off in respect of transactions subse- 
quent to winding up — Future liability on bills of 
exchange.] — Re Commercial Bank Corporation 
of India & the East, Smith, Fleming & Co.’s 
Case, Gledstanbs & Co.’s Case, No. 5985, ante. 

6441. Payments on behalf of company after 

winding up.] — At the commencement of the 
winding up of the A. Co. which was insolvent, some 
of the assets were in the hands of the B. Co., 
wliich afterwards, with notice of the winffing up, 
applied them in payment in full of certain debts 
owing to the A. Co. ; — Held : the B. Co. could not 
set off these payments in accounting to the 
liquidator for the assets in its hands. 

In liquidation, as in bkpcy., there is no set off 
of mutual debts & credits in respect of trans- 
actions subsequent to the commencement of the 
winding up. — Re United Ports General 
Insurance Co., Ex p. Etna Insurance Co. 
(1877), 46 L. J. Ch. 403 ; 36 L. T. 457 ; 25 W. R. 
680. 


In his character of a eharoholdor of the 
CO., for the amount of his stock unpaid. 
A. pleaded compensation under Civil 
Code of Lower Canada, arts, 1187, 
1188, the co. being indebted to him for 
salary os president to an amount 
exceeding the sum due on the impaid 
stock, which he insisted operated as 
an extinguishment by compensation : — 
Held: as no calls in respect of the 


unpaid stock hold by A. had been made 
under above Act, the provisions of 
arts. 1,187, 1,188 did not apply. & 
compensation had not taken place 
between A. as a shareholder & B., as 
judgment creditor of the oo. — Ryland 
V. Delislb (1867), C. K. 5 A. C. 477. — 
CAN. 

q. For deM due to share- 

holder.)- -An arrangement between a 


CO. & a shareholder therein whereby 
the latter purports to set off a debt 
owing to him by the co. against the 
amoimt unpaid by him on his shares 
where no call has been made for the 
amount, is not a ground for removing 
the shareholder’s name from the list 
of contributories. — Re Consolidated 
Investments, Ltd., Simons* Case, 
[1918] 2 W. W. R. 681.— CAN. 
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Sect. 36 . — Winding up by court: Suh-sect. 11, 

C. (h).-] 

6442. .] — (1) A winding-up order against a 

CO. was made in 1877. One of the original 
directors, H., had received from the promoters 
85 shares. In 1879, II. obtained from creditors 
of the CO. assignments of the debts due to them. 
On Feb. 25, 1880, H. assigned these debts for 
value to T., who gave notice on the day following 
to the official liquidator of the co. At the time 
T. was not aware of any claim or demand by the 
co. against 11. On Feb. 5, 1880, the official 
liquidator took out a summons against H. for 
damages for a misfeasance in respect of the 85 
shares. On July 28, 1880, an order was made on 
the summons for payment by H. to the official 
liquidator of a sum of £2,000. On a summons 
taken out by T. for pa^smaent to him of the divi- 
dends on the debts which had been declared in 
Aug. 1881 : — Held : the sum of £2,000 could not 
be set off against the dividends, but they were 
payable to T. 

(2) The mutual credit clause of the Bkpcy. Act, 
1869 (c. 71), draws the line at which set-off is to 
be allowed at the time of the bkpcy., & the rights 
of the parties as then existing are not altered by 
subsequent transactions. 

(3) Although Jud. Act, 1876 (c. 77), s. 10, in 
^rms only refers to a co. unable to pay its debts, 
it applies to all cos. in liquidation unless it is 
shown that the assets are sufficient to pay all the 
creditors in full . — lie Milan Tramways (lo., Ex p. 
Theys (1884), 25 Ch. D. 587 ; 53 I.. J. Ch. 1008 ; 
60 L. T. 545 ; 32 W. R. 601 , O. A. 

Annotations: — As to (1) Befd. Newfoundland Government 
V. Ne^'foundland Ry. (1888), 13 App. Cub. 109 ; Re 
Goy, Farmer v. Goy, (1900J 2 Ch. 149 ; Re Leeds & 
Hanley Theatres of Varieties, [1904] 2 Ch. 45 ; Re Rho- 
desia Goldfields, Partridge v. Rhodesia Goldfi<'ldB, {1910J 
1 Ch. 239 ; Re Jewell’s Settlmt., Watts v. Piiblic Trustee, 
11919] 2 Ch. 161. As to (2) Apld. Re Gillespie, Ex v- 
Reid (1885), 14 Q. B. D. 963. Reid. Alcoy & Gandia Ry. 
& Harbour Co. n. Oreenliill (1897), 76 L. T. 542 : Re 
Daintrcy, Exp. Mant, [1900] 1 Q, B. 546. As to (3) Reid. 
Re Auriferous Properties (No. 2), [1898] 2 Ch. 428 ; 
Fryer v. Ew'art, [1902] A, C. 187. Generally, Mentd. Re 
Browm & Gregory, ir>hepheard v. Brown & Gregory, 
Andrews v. Brow'n & Gregory, [1904] 1 Ch. 627 ; Re 
Webb (Smithfield, London), [1922] 2 Ch. 369. 

6443. Rights of parties same whether company 
carrying on business or in liquidation.] — The 

rights of persons who are both creditors & debtors 
of a limited co. as to set-off are the same whether 
the co. be still caiTying on business or be in course 
of being wound up . — Re Agra & Masterman’s 
Bank, Anderson’s Case (1866), L. R. 3 Eq. 
337 ; 36 L. J. fJh. 73 ; 15 W. R. 246. 

Annotation : — Reid. Mersey Steel & Iron Co. v. Naylor 
(1882), 9 Q. B. D. 648. 

6444. Mutuality essential — Money secured for 
specific purpose — Balance in hand cannot be set- 
off.] — The characteristic of mutuality is as neces- 
sary under the mutual credit clause of the Bkpcy. 
Act, 1883 (c. 52), as under the mutual credit clauses 
of prior Bkpcy. Acts in order that a set off may be 
claimed. 

Where moneys of a co. are paid to a person for 
certain specified purposes & after those purposes 
are satisfied a balance remains with the payee he 
cannot if a winding up takes place set off a debt 


owing to liim by the co. unless he can show that 
the balance was retained by him with the con- 
sent of the co . — Re Mid-Kent Fruit Factory, 
[1896] 1 Ch. 567 ; 65 L. ,T. Ch. 250 ; 74 L. T. 
22 ; 44 W. R. 284 ; 40 Sol, Jo. 211 ; 3 Mans. 
69. 

Annotations : — Distd. Re Thorne, [1914] 2 Ch. 438. Refd. 

Monkwearmouth Flour Mill Co. v. Llghtfoot (1897), 

13 T. L. R. 327 ; Re Dalntrey, Ec^. Mant, [19001 1 Q. B. 

546 ; Tilley v. Bowman, [1910] 1KB. 746. 

6445. Money due for misfeasance.] — The 

F. Co. & the T. Co. were both in liquidation ; the 
F. Co. were creditors of the T. Co. for £5,100 on 
debentures of the T. Co., & were also debtors to 
the T. Co. for £4,323, the balance of a sum of 
£12,000 ordered to be paid to the T. Co. for mis- 
feasance. There being no mutual credit, & cor^e- 
quently no set-off of these two debts, the question 
now raised was how the claim by the F. Co. for 
£5,100 against the T. Co. was to be adjusted : — 
Held : in distributing the assets of the T. Co. the 
liquidator must treat the balance of the debt due 
from the F. Co. as paid, & must divide the resulting 
total assets of the T. Co. ratably among all the 
creditors of the T. (]o., including the F. Co., the 
dividend due to the F. Co. being pro ianio retained 
in respect of the debt due from them, which 
must thus be satisfied before any dividend on the 
£5,100 could be received by the F. Co. — Re- Leeds 
& Hani.ey Theatres of Varieties, Ltd., 
[1901] 2 Ch. 45 ; sub noni. Re Leeds & Hanley 
Theatres of Varieties, Ex p. Consolidated 
Expi.oration & Finance Co., 73 L, J. Ch. 653 ; 
52 W. R. 506 ; 12 Mans. 191. 

Annotations : — Consd. Re National Live Stock Iubcc., Re 

National General lusce., [1917] 1 Ch. 628. Refd. Re 

Peruvian Ry. Construction Co., [1915] 2 Ch. 144. 

6446. Claim must be for money — Claim for 
unliquidated damages.] — Resps. bought from applt. 
CO. 5,000 tons of steel of the co.’s make, to be 
delivered 1,000 tons monthly, commencing Jan. 
1881, payment within three days after receipt of 
shipping documents. In Jan. tlie co. delivered 

art only of that month’s instalment, ^ in the 
eginning of Feb. made a further delivery. On 
Feb. 2, shortly before payment for these deliveries 
became due, a petition was presented to wind up 
the CO. Resps. bond fide, under the erroneous 
advice of their solr. that they could not without 
leave of the ct. safely pay pending the petition, 
objected to make the payments then due unless the 
co. obtained the sanction of the ct., which they 
asked the co. to obtain. On Feb. 10, the co. 
informed resps. that it sliould consider the refusal 
to pay as a breach of contract, ixileasing the co. 
from any further obligations. On Feb. 15, an 
order was made to wind up the co. by the ct. The 
liquidator made no fuHher deliveries, <fe brought an 
action in the name of the co. for the price of the 
steel delivered. Resps. counterclaimed for damages 
for non-delivery: — Held: (1) Jud. Act, 1875 (c. 
77), s. 10, imported into the winding up of cos. 
the rules as to set-off in bkpcy ; (2) reaps, were 
entitled, after the vending up order was made, to 
set off damages for non-delivery against the pay- 
ments due from them, & to counterclaim for 
damages in this action. — M ersey Steel & Iron 
C o. V. Naylor, Benzon & Co. (1884), 9 App. Cas. 


PART III. SECT. 36, SUB-SECT. 11.— 

C. (b). 

6445 i. Mutvality essential — Money 
due for misfeasance.} — Re Bailey 
CX)BALT Mines, Ltd., Bailey Cobalt 
Mines, Ltd. v. Benson (1919), 44 

O. L. R. 1, — CAN. 

r. What may be set off — Liahility 
of company — Acquired before winding 


I up commenced .] — A debtor of a bunk 
I which Ih beii»K wound up under the 
! Wlndlng-iip Act, R. B. C., c. 129, is 
i entitled to set olf against a debt due 
by him to the bank prior to the coni- 
niencement of the winding-up pro- 
ceedings, a liability of the bank 
acquired by him before the presenta- 
tion of the petition for the winding up, 
even though aoquli*ed by him for that 


purpoHc after the bank had suspended 
payment, & with a knowlodgo of 
that fact ; but such right of set -oil 
does not exist in respect to claims 
acquired after the presentation of the 
petition for the winding up. — Mari- 
time Bank of Dominion of Canada 
V. Robinson (1887), 26 N. B. R. 297. — 
CAN. 

Acquired after winding 
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434 ; 63 L. J. Q. B. 497 ; 61 L. T. 637 ; 32 W. R. 
989, H. L. 

Annotations : — As to {1) Befd. Sovereira Life Assoe. r. Dodd, 
11892] 1 Q. B. 405 ; Re Hett, Maylor (1894), 10 T. L. R. 
412 ; Re Auriferous Properties (No. 2), [1898] 2 Ch. 428 : 
Re Dalntrey, Ex p. Mant, [1900] 1 Q. B. 546. As to (2) 
Distd. Eberle’s Hotels & Restaurant Co. v. Jonas (1887), 
18 Q. B. D. 459. Generally, Befd. Christie v. Taunton, 
Delmard, Lane, Re Taunton, Delmard, Lane, [1893] 2 Ch. 
175. Mentd. Soc. Q6n6rale do Paris v, Mlldors (1883), 
49 L. T. 55 ; Pratt v. Inman (1889), 43 Ch. D. 175 ; 
Booth V. Bowron (1892), 8 T. L. R. 641 ; Dickinson v. 
Fanshaw (1892), 8 T. L. R. 271 ; Guorot v. Audouy (1893), 
62 L. J. Q. B. 633 : Cornwall v, Henson. [1900J 2 Ch. 298 : 
Rhymney Ry. v. Brecon & Merthyr Tydiil Junction Ry. 
(1900), 69 L. J. Ch. 813 ; J£bbw Vale Steel, etc. Co. v. 
Blaina Iron, etc. Co. (1901), 6 Com. Cas. 33; Millar’s 
Karri & Jarrah Co. (1902) v. Woddel, Turner (1908), 100 
L. T. 128 ; General Billposting Co. u. Atklniron, [1909] 
A. C. 118 ; Bidden v. Clemens, Horst (1910), 103 L. T. 
661 ; Dennis v. Tunnard & Moore (1911), 56 Sol. Jo. 162 ; 
Inverkip S.S. Co. v. Bungo, [1917] 2 K. B. 193 ; Voithardt 
& Hall V. Rylands (1917), 116 L. T. 706; Ertel Bieber v. 
Rio Tinto Co., Dynamit Act. Same, Vereinigte Kiinigs 
& Laurahiitte Act. v. Same, [1918] A. C. 260 ; Morris v. 
Baron, [1918] A. C. 1 ; Re Rubel Bronze & Metal Co. & 
Vos., [1918] 1 K. B. 315 ; Bank Line v. Capcl, [1919] A. C. 
435; Bradley v. Newsom, [1919] A. 0. 16; Payzu v. 
Saunders, [1919] 2 K. B. 581 ; Re Lavey, Ex p. The 
Trustee, [1920] 1 K. B. 674 ; Unify -Aruoll, etc. Co. ik R., 
[1922] 1 K. B. 599. 

6447. .] — Under a contract for paving 

& maintaining V. Street, between certain comrs. 
& a CO., the comrs. were empowered to retain the 
cost of maintenance &, to set it off against any 
money which might be payable by them to the 
CO. The CO. on Nov. 15, 1882, gave L. a letter of 
charge upon all their interest in the contract to 
secure a debt due from them to him. On Dec. 9, 
Jj. gave the comrs. notice of this charge, & later 
on the same day the co. presented a petition for a 
vdnding-up order, after which the provisional 
liquidator was empowered to complete the con- 
tract subject to any prior charge in favour of 1 j. 
On Jan. i3, 1883, the winding-up order was made. 
The comrs. claimed damages for non-fulfilment of 
the contract to maintain V. street & also four other 
streets under similar contracts, <fc they claimed to 
set off these sums against money due from them to 
the co. : — Held: (1) the comi’S. were not 
entitled to set oil against moneys due from them 
to the co. under the contract relating to V. street 
any damages to which they might be entitled for 
breaches of the other contracts ; (2) the charge 
in favour of 1^. being given prior to the liquidation, 
the comrs. were not entitled to a set off against 
D,, but that they could set off the damages 
against the liquidator under Bkpey. Act, 1869 (c. 
71), 8. 39. — Re Asphaltic Wood Pavement Co., 
Lee <fc Chapman’s Case (1885), 30 Ch. D. 216 ; 
54 L. J. Ch. 460 ; 53 U. T. 65 ; 33 W. B. 613, C. A. 

Amwtatioyis : — As to (2) Consd. Sovereign Life Assco. v. 
Dodd, [1892] 2 Q. B. 573. Befd. Re Dalntrey, Ex p, 
Mant, [1900] 1 Q. B. 546. Oenerally, Consd. Paddy v. 
Glutton, [1920] 2 Ch. 554. Befd. Re Kldsgrove Steel, 
Iron, & Coal Co. (1894), 38 Sol. Jo. 252. 

Claim in detinue.]— A claim in deti- 
nue, though admissible to proof in the winding up 


of a CO., cannot be the subject of a set-off under 
Bkpey. Act, 1883 (c. 52), s. 38, as applied to the 
winding up of cos. by Jud. Act, 1876 (c. 77), s. 10, 
for the claim in detinue is for the return of specific 
goods, & sect. 38 of Bkpey. Act, 1883, only applies 
to claims for money, or ending in money, upon 
which an account can be taken between the 
parties & a balance struck. — E berle’s Hotels & 
Kestaurant Co. v. Jonas (1887), 18 Q. B. D. 
459 ; 66 L. J. Q. B. 278 ; 35 W. R. 467 ; 3 T. L, B. 
421, O. A. 

Annotations : — Consd* Palmer v. Day, [1895] 2 Q. B. 618 ; 

Re Thorne, [1914] 2 Ch. 438. Befd. Elgood v. Harris, 

[i896J 2 Q. B. 49i ; Re Dalntrey, Ex p, Mant, [1900] 1 

Q. B. 546 ; Lord’s TrusU^e v. G. E. Ry., [1908] 2 K. B. 

54 ; Re Taylor, Exp. Nowell, [1910] 1 K. B. 562. Mentd. 

Re Mid-Kent lYult Factory (1896), 3 Mans. 59 ; Lister v. 

Hooson (1907), 77 L. J. K. B. 161. 

6449. What may be set off — Debt due from 
promoter — Against debenture issued to promoter.] 

— ^By the arts, of assocn. of a co. a sum of money 
was to be paid to the promoter, he indemnif 3 dng 
the directors against all costs, charges, & expenses 
incurred previously to the allotment of the shares. 
Seventeen debentures of £100 each were issued 
to the promoter in payment of this sum. The 
promoter did not pay all the costs & expenses 
in respect of wliich he was to indemnify the 
directors ; & such costs <fe expenses were, to the 
amount of about £208, proved in the winding up 
of the co. : — Held : the co. was entitled to set orf 
one-seventeenth part of the sum so proved against 
tlie amount due on each debenture. — Re South 
Blackpool Hotel Co., Ex p. Jambs (1869), 
L. B. 8 Eq. 225 ; 38 L. J. Ch. 616 ; 21 E. T. 258 ; 
18 W. B. 5. 

Annotation : — Befd. Mersey Steel Iron Co. v, Naylor (1882), 

9 Q. B. D. 648. 

6450. Claim arising before liquidation — 

Amount not ascertained till after liquidation.] — 

The official liquidators of an assurance co. admitted 
that a certain amount was due from the co. on a 
claim made before the winding-up order, upon the 
loss of a ship insured : — Held : the policy holder 
was entitled to set off against that amount sums 
due from him for unpaid premiums. — Re Progress 
Assurance Co., Ex p. Bates (1870), 39 L. J. Ch, 
496 ; 22 E. T. 430 ; 18 W. B. 722. 

6451. Claim arising after liquidation — 

Contract entered into before liquidation.] — In 
an action by a limited co. in the course of com- 
pulsory winding up by the ct. for the price of 
goods supplied to defts. by the co. after, but in 
pursuance of a contract entered into before, the 
commencement of the winding up, such contract 
not being a sale of specific goods : — Held : defts. 
could not sot off a debt from pltfs. to themselves 
incurred prior to the commencement of the 
winding up, — I nce Hall Bolling Miij.s Co. v. 
Douglas Forge Co. (1882), 8 Q. B. D. 179 ; 51 
E. J. Q. B. 238 ; 30 W. R. 442. 

Annotations : — Distd. Mersey Steel & Iron Co. v. Naylor 


up commenced.! — Re Ckntral Bank 
OF Canada, Yorke’s Case (ISSS), 
15 O. R. 625.— CAN. 

t, On debentures.! — 

B., owner of a brickyard, gave an 
option of purchase to V., part of the 
price to be paid in debentures & stocks 
of a CO. formed at the time. The 
option was assigned to & exorcised by 
the oo,, which made default in the 
payments & afterwards went into 
liquidation imder Dominion Winding- 
up Act, B., under the terms of the 
option agreomont re-entered into pos- 
session of the brickyard & of the bricks 
maniRaotured & in process of manu- 
facture, W., liquidator of the co., 
brought action against B. for the 
value of the bricks 1/e/d ; the manu- 


fact\u*ed bricks were the property of 
the CO., & B, was liable to account for 
their value, & B. was not entitled to 
set off against the liquidator’s claim 
the amount of the debentures of the 
00. transferred to him as part of the 
price of the property. — Crain v. 
Wade (1917), 65 S. C, R. 208.— CAN. 

a. Money paid as dividends 

— On ’ Quires imprrojierly issued .] — 
Whore pltf. recovered judgment against 
a 00 . in liquidation for money paid as 
a result of his application for shares, 
which application the ct. found had 
been Improperly oompUod with by 
giving him shares already issued & 
held by a third party, he was given 
interest on such money to the date of 
the liquidation ; the co. was not 


allowed to sot off or recover sums 
which had boon paid to pltf. as divi- 
dends on the shares. — Brydges v, 
Dosunion Trust Co„ [1919] 3 

W. W. R. 345.— CAN. 

b. Unliquidated danuiges,] — 

Semhle : a claim for unliquidated 
damages for breach of contract by a 
co. cannot he set off against a liquidated 
claim by the liquidators which only 
accrues duo after the date of liquida- 
tion. — Parker, Wood & Co. v. 
Lourenoo Marques Wharf Co., 
Ltd., [1905] T. S. 790.— S. AF. 

c. Against what fund — General 
assets. ] — Where at the date of a 
wlnding-up order, a fund came into the 
hands of the liquidator Impressed 
with certain trusts : — Held : a debt 
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Sect, ^Winding up hy court: Sub-sect, 11, C. (fe) 

(1882), 9 Q. B. D. 648 ; He Asphaltic Wood Pavement 

Co., Lee & Chapman’s Case (1886), 30 Ch. D. 216, 

6452. Contract entered Into after liquida- 

tion — Special stipulation in contract.] — Be Moss 
Bay Hematite Iron & Steel Oo., Ltd. (1892), 
8 T. L. R. 475, C. A. 

6453. Money paid in respect of ultra vires 

transaction.] — The broker of a banking co., acting 
under the orders of the directors, bought shares 
in the co. on behalf of the co., & paid for them 
out of moneys which had been placed in his hands 
for investment. The shares were transferred into 
the name of a nominee of the co., & the broker was 
repaid by being credited with the price paid by liim 
for the shares in his banking account with the co. 
On the winding up of the co. : — ffetd : the trans- 
action was ultra vires of the directors to the know- 
ledge of the broker, & therefore, the liquidator 
might set off the price of the shai'es against proof 
of the balance standing to the credit of the broker. 
— Me London, Hamburg & Continental Ex- 
change Bank, Zulueta’s Claim (1870), 5 Oh. App. 
444 ; 39 L. J. Ch. 598 ; 18 W. K. 778, L. J, 
AnnotationB : — Consd. Parker v. Lewis (1873), 28 L. T. 91. 

Refd. Re Marseilles Extension Ry., Ex p. Credit Fonder & 

Mobllier of England (1871), 7 Ch. App. 161. 

6454. Money of company recovered without 

consideration.] — Two summonses were taken by 
the official liquidator of a co. against E., one of the 
directors. The first summons called upon E. to 
repay a sum of £1 ,000 paid to liim out of the assets 
of the co., & the second to pay calls upon forty 
shares of £25 each held by him in the co. The 
circumstances under wliich the £1 ,000 was paid to 
E. were similar to those under which a like sum 
was paid to deft, in Re Cayiadiayi Oil Works 
Corporation^ Lid,, Hay's Case, No. 3202, ante, who 
had been ordered by the Ct. of Appeal to repay 
the money on the ground that it had been impro- 
perly paid to liim out of the assets of the co. to 
enable him to pay for the foi*ty shares which he 
held as his qualification as a director. In E.’s 
case, however, it was alleged that E. knew nothing 
of the arrangement under which the £1,000 was 
paid into his bankers, & that he paid for the forty 
shares out of his own money. With respect to the 
first summons, E. admitted his liability to pay the 
£1,000, but claimed a set-off in regard to money 


which the co. owed him : — Held : with regard to 
the £1,000 paid into his bankers, although that 
sum came into E.'s hands, without any considera- 
tion, the co. could only have enforced their claim 
by means of an action for money had & received, 
in respect to that claim E. was entitled to set off 
any debt due to him from the co . — Re Canadian 
Oil Works Corpn., Eastwick’s Case (1876), 45 
L. J. Ch. 225 ; 34 L. T. 84, 0. A. 

Annotation : — Mentd. Andorson'e Case, Re Wedgwood Coal 
& Iron Co. (1877), 37 L. T. 660. 

6455 . Money held by bank for purposes of 

company — Account In name of official of company.] 

— Rc Hett, Maylor & Co., Ltd. (1894), 10 T. L. R. 
412. 

7>. Preferential Debts, 

(a) In General, 

See 1908 Act, s. 209. 

6456. Preferential Payments in Bankruptcy 
Amendment Act, 1897 (c. 19), s. 2 — Whether 
retrospective.] — Before the above Act received the 
Royal assent a winding-up order had been made 
against a co. which had issued debentures creating 
a floating charge, & a receiver had been appointed 
in an action for realisation of the debentures ; — 
Held : the Act was not retrospective, Sd did not 
apply so as to give priority over the debenture- 
holders to the preferential creditors referred to 
in the Act. — Re Waverley Type Writer, 
D’Estebre V, Waverley Type Writer, [1898] 
1 Ch. 699 ; 67 L. J. Ch. 360 ; 78 L. T. 593 ; 46 
W. R. 685 ; 14 T. L. R. 354 ; 42 Sol. Jo. 473 ; 

5 Mans. 269. 

Annotation : — Folld. Woekos v. Kent, Sussex & General 
Land Soc. (1898), 42 Sol. Jo. 449, 

6457. .] — Weekes v, Kent, Sussex 

6 General Land Society, Ltd. (1898), 42 Sol. Jo. 
449. 

(2>) Croum Debts, 

See, now, 1908 Act, s. 209. 

6458. Under 1862 Act .] — Re Henley & Co., 
No. 6673, post, 

6459. Application of bankruptcy rules — Effect of 
Judicature Act, 1875 (c. 77), s. lO.J — The provi- 
sions of Bkpcy. Act, 1883 (c. 52), which take away 
the priority of the Crown over other creditoi’s in 
the distribution of assets in bkpcy., have not, by 
virtue of the assimilating provisions contained in 
Jud. Act, 1875 (c. 77), s. 10, been incoriiorated 


owing to the co. hy a debtor, which 
had a claim against the trust fund, 
should be set off against the amount 
payable to such debtor out of the 
general assets of the co. In liquidation, 
& not set off against the sum payable 
to it out of the trust fund. — He 
Canadian Home Investment Co., 
(1917] 3 W. W. R. 629; 37 D. L. R. 
598.— CAN. 

d. Effect of defence of set-off ,] — A 
defence of set-off is a defence in rem 
going to the root of the obligation. 
Such a defence, existing at the' time of 
a cession, Sc valid against the cedent, 
would he equally effective a^inst a 
mere cessionary. — Walker r. Sypbet, 
N. O., [1911] App. D. 141 ; 5 Biss. 
& Sm. 799.— S. AF. 

PART III. SECT. 36, SUB-SECT. 11.— 

D. (a). 

e. What are — Fixed deposits at 
inferesf.}— The co. received money on 
fixed deposit at interest : — Held : the 
depositors were only ordinary creditors 
& had no preference . — Re North 
Western Farmers’ Absocn., Ltd. 
(1907), 2 Tas. L, R. 95. — A US. 

1. Debts due to province,] — On 

the winding up of a co. debts due hy 
it to a province take priority to all 
unsecured claims. /The claim of the 


province is not subject, under Winding- 
up Act, s. 70, to the claims of dorks & 
other employees of the co. in respect 
to wages duo to thorn for throe mouths 
rlor to the winding-up order. — He 
ID. 13. Smith Lumber Co., Ltd., 
(1917] 3 W. W. R. 844.— CAN. 

g. Expenses of interpleader 

proceedings.] — Creditors’ Itellef Act, 
Alta., 1910 (2nd sees.), c. 4, s. 5 (4), 
gives creditors, contributing to the 
expense of interpleader proceedings 
in order to contest adverse (iainiH^ a 
special statutory, preference, lien, 
charge or salvage as a reward for 
taking the risk & expense Involved in 
the proceedings, & such preference or 
lien, etc., does not arise dinply out of 
an unsatisfied execution hut arises 
from the statute. Those contesting 
creditors are not deprived of their 
statutory preference by Dominion 
Winding-up Act, 11. 8. C., 1906, 

o. 144, s. 84, as amended 1908, 7-8 
Edw. 7, c. 75, the debtor, a limited 
CO., having been placed in liquidation 
& the liquidator subsequently making 
a claim without having paiticipated 
in the interpleader proceedings. — 
Dominion Lumber Oo. & Revillon 
Wholesale, Ltd. v. McKenna Lath 
Sc Lumber Co., Ltd. (Liquidator), 
(1922] 3 W. W. R. 751 ; 70 D. L. R. 
323.— CAN. 


h. Claims by foreign creditors 

— On foreign assets.] — A Cape ct. made 
an order recognising the appointment of 
Transvaal liquidators to a Transvaal 
CO. w^hich had movable & immovable 
assets in Cape Colony, Sc declared such 
liquidators entitled to the sole ad- 
ministration of such assets, without 
attaching conditions for the protection 
of local creditors. These liquidators 
realised the assets & removed the pro- 
ceeds to the Transvaal ; — Held : the 
liquidators In the distribution of the 
assets among the creditors were bound 
to recognise a preference to which a 
Cape creditor was entitled according 
to Cape law & should rank his claim os 
preferent in respect to payment from 
the proceeds realised from the Cape 
assets. — Cape Government v. Bal- 
moral Diamond Co., Ltd. (In 
L iQtnDAiTON), [1908] T. S. 681. — 
S. AF. 

PART III. SECT. 36, SUB-SECT. 11.— 

D. (b). 

k. Money received for game licenses.] 
— Moneys received for game licenses 
by two game guardians were by 
them deposited with a oo. of which 
they were directors, & either paid out 
as petty cash or deposited lu the bank : 
— Held : for such moneys the Crown 
had a preferential claim in the winding 
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into 1862 Act, so as to bar the prerogative right 
of the Crown to issue process & thus to obtain pay- 
ment in full, in priority over other creditors, in 
respect of a debt due from a co. in course of 
liquidation under 1862 Act. — O riental Bank 
CoRPN., Ex p. K. (1881), 28 Ch. D. 643 ; 64 
L. J. Ch, 327 ; 62 L. T. 170 ; 1 T. L. U. 42. 
Annotations : — Consd. Re Webb (Smlthfleld. London), 
ri^2] 2 Ob. 369. Reid. Re Art Engraving Co. (1888;, 
GO L. T. 381. 

6460. Effect of 1908 Act.]-~The joint effect 

of 1908 Act, SvS. 186 & 209, is that the Crown’s pre- 
rogative right of priority in the payment of debts 
in the winding up of a co. is extinguished, & the 
rule in bkpcy. obtains in the case of the winding 
up of an insolvent co.— F ood Controller v» Cork, 
[1923] A. C. 647 ; 92 L. J. Ch. 587 ; 39 T. L. K. 
099 ; 07 Sol. Jo. 788, H. L. 

6481. Crown moneys deposited In bank — Know- 
ledge of bank.] — Letter receivers were in the habit, 
with the sanction of the Postmaster- General, of 
paying moneys received on account of the Post 
Office into a bank to their priva,te account, together 
with their own moneys, Sc of drawing cheques both 
for then own purposes Sc for payment to the Post 
Office. The bank had notice that their customers 
were letter receivers, Sc drew cheques for Post 
Offi ce purposes. The bank having gone into 
liquidation : — Held : the Postmaster- General, on 
behalf of the Crown, was entitled to payment in 
priority over other creditors of the bank of the 
balance due upon the letter receivers’ accounts in 
respect of Post Office moneys . — Rc West I^ondon 
Commercial Bank (1888), 38 Ch. D. 364 ; 57 
L. J, Ch. 925 ; 59 L. T. 296 ; 4 T. L. ll. i40. 

(c) Bates and Taxes, 

See 1908 Act, s. 209. 

6462. Application of bankruptcy rules — Judica- 
ture Act, 1875 (c. 11) y s. 10.] — The rule in bkpcy. 
giving local rates due from the bkpt. i^riority over 
liis other debts does not under the above sect, 
apply to the case of a co, in liquidation. — Re 
Albion Steel Sc WniE Co. (1878), 7 Oh. D. 547 ; 
47 Jv. J. Ch. 229 ; 38 L. T. 207 ; 42 .T. P. 279 ; 
26 W. K. 348. 

Anrwtaiioiis : — Consd. Re Printing & Numerical Registering 
Co. (1S7S), 8 ('h. D, 53/) ; Re Bridgewater Engineering 
Co. (1870), 12 Cb. 1). 181 : Re Land Financiers Assocn. 
(1881), 16 c:b. D. 373. Refd. Re Richards (1870), 11 
Cb. D. 676 ; Jie West of England Bank, Ji^x p. Brown 


(1879), 12 Oh. D. 823 ; Re Heywood, Parkington v. 
Heywood, [1897] 2 Ch. 593 ; Re Webb (Smithfleld, 
London), [1922] 2 Ch. 369. Mentd. Re Northern Counties 
of England Fire Insco., Macfarlane’s Claim (1880), 17 
Ch. D. 337 : Re D’Epincuil (1882), 51 L. J, Ch. 491 ; 
Re Maggi, Wlnehouse v. Winehouse (1882), 20 Ch. D. 545 ; 
Re Leng, Tam v. Emmerson, [1895] 1 Ch. 652. 

, 6463. Rates assessed before winding up — Posses- 
sion of liquidator solely for purpose of winding up.] 

— On June 1, 1875, improvement commrs. made a 
highway Sc improvement rate for their district for 
the six months ending Dec. 31, 1875, & assessed the 
property in the occupation of a co. at £375. On 
July 8, 1875, the co. went into liquidation, &; 
thereupon ceased to carry on business, Sc the 
liquidators of the co. entered into possession of the 
property solely for the purposes of the winding up. 
The comrs. having claimed payment in full of the 
rate from the liquidators, as the persons in the 
occupation of the property for the time being : — 
Held : the liquidators were not bound to pay the 
rate in full, Sc the comrs. must prove in the 
winding up for such sums as they might be entitled 
to . — Re West Hartlepool Iron Co., Ltd., Ex p. 
West Hartlepool Improvement Comrs. (1876), 
34 L. T. 568. 

Annotations: — Folld. Re Watson, Kipling (1883), 23 Ch. D. 
600. Distd. Re Intomational Marine Hydropathic Co. 
(1884), 28 Ch. D. 470. Dbtd. Re National Arms & Ammu- 
nition Co. (1885), 28 Ch. D. 474 ; Re Blazer Fire Lighter, 
[1895] 1 Ch. 402. Refd. Re Albion Steel & Wire Co. 
(3 878), 38 L. T. 207. 

6464. Preferential Payments in Bankruptcy Act, 
1888 (c. 62) — Whether preference over secured 
creditors.] — The above Act does not give any priority 
to parochial or other local rates as against deben- 
ture-lioldcrs or other secured creditors. — Richards 
V, Kidderminster Overseers, Richards v. 
Kidderminster Corpn., [1896] 2 Ch. 212 ; 65 
L. J. Ch. 502 ; 74 L. T. 483 ; 44 W. R. 505 ; 12 
T. L. K. 340 ; 4 Mans. 169. 

Amwtniions : — Refd. Re Marriage, Neavc, North of England 
Trustee, Debenture & Assets Corpn. r. Marriage, Neavo; 
[189(i] 2 Ch. 663 ; National Provincial Bank of England 
V. United Electric Theatres (1916), 85 L. J. Ch. 106. 

6465. 1908 Act, s. 209 — Preferential rights 
against debenture-holders,] — A co. limited by 
guarantee was in May, 1913, ordered to be wound 
up compulsorily. In 1912 the co. liad issued a 
debenture giving a floating charge over its property 
to secure advances made to it. These were 
further secured by a trust deed which comprised 
all the property of the co., except the sums 


up of the CO. — lie Simpson & Uitntek, 
Ltd., Re Alukkta Government Clai.m, 
11917J 1 W. W. 11. 402 ; 10 Alta. L. R. 
310. -CAN. 

1. Whether Pronincial Cfoverament 
claims entitled to priority.] — Tho elTeot 
of British North America Act, 1867 
(c. 3), Ls not to sevor all oon- 

iiectioii hct>ween tho Crown & the 
Provinces of the Dominion, so as to 
make the Government of the Dominion 
tho only Government of the Queen in 
North America, & reduce the Pro- 
vincial Governments to tho rank of 
municipal Institutions ; but the several 
Provincial Governments remain os 
Governments of tho (juoon within the 
limits proHorlhed by the Act, & there- 
fore tho claim of a Provincial Govern- 
ment in a liquidation is for a Crown 
debt to which the prerogative attaches, 
& it is entitloil to payment in full in 

E riority to other creditors. — Maritime 
ANK OF Canada (Liquidators) v. 
New Brun«vvic!K Receiver-General 
(1892), 07 L. T. 126.— CAN. 

m. priority over judgment creditors.] 
— Re Elmsdale Co., 24 C. L. T. 341. 

—CAN. 

n. Hidgment debt due to Secretary 
of State in Council .] — Secretary of 
State for India v. Bombay Landing 


& Shippinq Co. (1868), 5 Bom. O. C. 

23. — IND. 

o. Of bodies receiving government 
grants — No statutory preference .] — A 
statutory preference given in in- 
solvency or winding up in favour of 
liabilities to Govt, does not operate 
for the benefit of bodies which receive 
grants from the Govt., where such 
grants are made & warrants drawn 
severally to the bodies entitled thereto 
on whose behalf tho receipt is given 
to the Govt., & such bodies have 
the management & control of the 
money allotted to them, tho Govt, 
having no cognisance of tho state of 
their accounts, & may be sued by a 

f erson entitled to payment thereout. 

n such a case the recipient of tho 
money paid by the Govt, for such 
purposes is not a debtor to Govt., & 
the bodies entitled to grants are not 
distributing agents of Govt. — Fox v. 
Newfoundland Government (1898), 
67 L. J. P. C. 77.— NFLD. 


PART III. SECT. 36, SUB-SECT. 11.— 

D, (o). 

p. Effect of xvithdrawal of le%ry — 
Before windxng wp.J— The city of 
Halifax was induced to withdraw a 
levy, which It wa« about making upon 


the goods of deft. co. for three years* 
taxes then due, by the representation 
of the principal ci^editor of the co. 
that certain arrangements were being 
made in reference to the taking over 
& continuance or winding up of the 
business, & that further time was 
desired, & that the taxes would be 
paid in any cose. Subsequently, a 
petition was presented under Winding- 
up Act for the winding up of the co. : 
— Held : when the city abandoned its 
levy &; the windlng-up proceedings 
intervened, & general creditors* rights 
accrued, the city had no claim or right 
to priority over other creditors, except 
under the provisions of the city 
charter, os to rates & taxes for the 
thou current year.— Halifax City v, 
Kane & Co., Ltd. (1915), 49 N. S. R. 
93.— CAN. 

q. Effect of failure to distrain — 
B(fore u-i.nding up.] — The claim of a 
municipal corpn. for taxes upon a 
business ossessirient, of an incorporated 
tradirtg co. is to bo treated ny the 
liquidator of the co. under a wlnding-up 
order as the ordinary claim of a 
creditor, & not as a preferential claim 
upon the oo.*s assets, the corpn. not 
having distrained, as they might have, 
before the wlnding-up order. 

Semble : sects. 20, 23, & 84 of 
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Sect, 36 . — Winding up hy court: Sub-sect, 11, D. 
(c) eg: (<£).] 

payable by the members of the co. under their 
^arantees in the event of the co. being wound ui>. 
Slo other debenture was issued. In July, 1913, the 
trustees of the deed, with the concurrence of the 
debenture-holder, sold the property comprised in 
the deed, realised a sum which after payment of 
expenses was not enough to satisfy the amount 
secured by the debenture. Meanwhile ^ rates 
became due in respect of club premises occupied by 
the CO. The liquidator of the co. i-eceived from 
the guarantors certain moneys which after pay- 
ment thereout of the costs of the liquidation left a 
balance of only £1 Ss. The liquidator had no 
other assets of the co. in liis hands. In an action 
by the rating authority & the co. as joint pltfs. 
against the debenture-holder for the amount due 
for rates : — Held : the effect of the above sect, 
is that the costs & expenses of the winding up are 
payable out of the assets of the co. not comprised 
in the debenture security before any pa>Tnent by 
the liquidator in respect of preferential debts, & 
the whole amount due for rates, less the sum of 
£1 Ss., was payable by the debenture-holder out 
of the proceeds of the sale of the property sold by 
the trustee without prejudice to the debenture- 
holder’s right to be repaid from any further moneys 
received by the liquidator from the guarantors. — 
Westminsteh Corpn. V, Chapman, [1916] 1 Ch. 
161 ; 85 L. J. Ch. 334 ; 114 h. T. 63 ; 80 J P 
74 ; [1916] H. B. R. 12. 

Restraint of distress for rates & taxes.] — Sec 

Sub-sect. 13, E. (c), post, 

{d) Wages of Clerks and Servants, 

See 1908 Act, s. 209. 

6466. Application of bankruptcy rules — Judica- 
ture Act, 1875 (c. 77), s. 10.] — The rule in bkpey. 
that servants’ wages shall be paid in ijriority to all 
other debts is, by the above sect, extended to 
windings up . — lie Land Financiers Assocn. (1881), 
16 Ch. D. 373 ; 60 L. J. Ch. 201 ; 43 L. T. 753 ; 
29 W. R. 277. 

Annoiatioiw : — Consd. lie Lengr, Tam v. Enimerson, [1895] 
1 Ch. 652. Refd. Re Maggi, WinehoiiHC v. Winehouse 
(1882), 20 Ch. D. 545 ; Re Heywood, Parkiiigton i\ Hoy- 
wood, [1897] 2 Ch. 593. 

6467. Companies Act, 1883 (c. 28), s. 4 — 

Winding up commenced before Act In force.] — The 

above sect., winch directs that, in the distribution 
of the assets of any co. being wound up, there shall 


be paid, in priority to other debts, all wages or 
salary of any clerk or servant in respect of service 
rendered to the co. during four montlis before the 
commencement of the winding up not exceeding 
£50, applies to the case of a winding up commenced 
before the Act came into force. Where a winding- 
up order had been made before the commencement 
of the Act : — Held : the co.’s former secretary, 
to whom arrears were owing, being a “clerk or 
servant ” within the sect., was entitled to payment 
in full of four months’ salary ; but that such pay- 
ment was not to disturb past dividends. — lie 
Angeo-French Oo-operative Society, Ltd., 
Ex p. Peley (No. 2) (1884), 60 L. T. 754 ; 32 W. R. 
748. 

Annotations : — Refd. Re Waverley Type Writer, D’Esterro v, 

Waverloy Type Writer, [1898] 1 Ch. ([99. Mentd. Re 

Bassett, Ex p, Lewis (1895), 43 W. 11. 427. 

6468. Date from which preferential right accrues 
— Voluntary winding up succeeded by compulsory 
order.] — Where a voluntary winding up of a co. is 
succeeded by a compulsory order, the four months 
for which a clerk or servant can claim preferential 
payment of wages are the four months next before 
the resolution for a voluntary winding up. Sect. 
209 of 1908 Act deals with the winding up of a co. 
as one continuous process which may be com- 
menced as a voluntary continued as a compul- 
sory winding up, & there is notliing to show that 
persons who have acquired preferential rights 
under the voluntary winding up are to be deprived 
of them if a compulsory order is made. — lie 
Havana Expeoration Co., J^td., Nathan’s 
Ceaim, [1916] 1 Ch. 8; 85 L. J. Cli. 174; 111 
L. T. 16 ; [1916] 11. B. R. 37, C. A. 

6469. Who is clerk or servant — Managing 
director.] — A managing director of a co. is not a 
“ clerk or servant ” within Preferential Payments 
in Bkpey. Act, 1888 (c. 62), s. 1 (1) (b). — He 
Newspaper Propphetary Syndicate, Ltd., Hop- 
kinson V, Newspaper Propiuetary Syndicate, 
Ltd., [1900] 2 Ch. 319 ; 69 L. J. Ch. 578 ; 83 L. T. 
341 ; 16 T. T.. R. 452 ; 8 Mans. 65. 

AnnMatiovs : — Refd. Woods v. Wiiiskiil, [1913] 2 Ch. 303 ; 

Moriarty v, llt^ents (;[ara{rc & Engineering (’o., [1921] 

1 K. B. 423. 

6470. Secretary.]— Angeo-LTiench Co- 

operative Society^, Ltd., Ex jn Pbijly (No. 2), 
No. 6467, ante. 

6471. Performing duties by another.] 

— A secretary to a co. may be a “ clerk or servant 
within Preferential I’ayments in Bkpey. Act, 1888 
(c. 62), s. 1 (1) (b), but a secretary who does not 


Winding-np Act, II. S. C., expressly 
prevented a liquidator from allowing 
a preference or priority, unless 
impressed upon assets before such 
assets were taken possession of by 
him. — Re Fauekneii, Ltd., City of 
Ottawa’s Claim (1915), 34 O. L. 11. 
536 ; 9 O. W. N. 118.— CAN. 

r. Business tax— Under city charter.] 
— A liquidator appointed to wind 
up a co. under K. 8. C. 1906, c. 
144, is not an assignee for the benefit 
of creditors within Winnipeg Charter, 
1 & 2 Edw. VII. c. 77, sect. 382, so 
that there Is no priority mider that 
sect. In favour of the city for the 
business tax Imposed upon the co. as 
agednst other debts. — Re Ideal House 
Furnishers & Winnipeg City (1909), 
18 Man. L. It. 650 ; 10 W. L. 11. 717.— 
CAN. 

PART III. SECT. 36, SUB-SECT, 11.— 

D. (d). 

t. Who is clerk or servant — Com- 
mercial frareWrr.]— Commercial travel- 
lers are within “ clerks & other 
persons '' mentioned in Dominion 
Winding-up Act, s. 70, & as such are 
entitled to be collocated by special 


privilege over other creditors ftir their 
salary, including sums paid for ex- 

S euses . — Re Moklo(’k & C'line, Ltd., 
'X p. .SARVIS & t.’ANNlNG (1911), 18 
O. W. K. 545 ; 2 O. W. N. 706 ; 23 
O. L. R. 165.— CAN. 

t. W inding-up Ordinance, 1903, 

s. 10.] — Under sect. 3 0 of W’indlng- 
up Ordinance, 1903, a salesman, & 
semhle, also a secretary, of the co. 
is entitled to three months’ weiges 
or salary in priority to the general 
creditors. A managing director is 
not so entitled. — Re Walker (8. E.) 
Co. (1913), 25 W. L. 11. 164.— CAN. 

a. director — Performing duties 

additumal to those as a statutory 
officer,] — B., a director & president of 
an incorporated & manufacturing co., 
ISl R. a director & secretary -treasurer, 
were employed by the co. at annual 
salaries, under byc-laws & resolutions 
binding upon the co. The co. be- 
coming Insolvent made an authorised 
assignment under Bkpey, Act. Both 
B. ISC R. devoted their whole time up 
to the date of the assignment to the 
service of the co. B. acted as a imr- 
ebasing agent & general manager ; 
& R. not only as secretary -treasurer. 


but as a book-kepeer, etc. When the 
assignment was uiado thei-o was owing 
to B. & R. for salary, a suni in excess 
of three months’ salary, & nothing 
had been uald to them for services 
rendered during the three months 
immediately preceding the date of the 
aBsignment : — Held : they were en- 
titled to priority for wages in respect 
of services rendered to the bkpt. co. 
during the throe mouths before the 
date of the assignment. 

The mere fact that a director who 
claims priority for wages is a superior 
officer of a co. does not of itself deprive 
him of priority. The real question is, 
whether the person making the claim 
has contracted to render service to 
tho CO. beyond what would come 
within the scope of his duties as a 
statutory offloer such as a director. — 
Re Eastern Ontario Milk Rroduots 
Oo., [1923] 1 1). L. R. 591 ; 52 O. L. R. 
67 ; 2 0. B. li, 334.— CAN. 

b. Assignment hy company prior to 
vnnding up.] — Wnere a co. which 
bos made an assignment under Assign- 
ments Act, 1907 (c. 6), is ordered to bo 
woimd up under Winding-up Act, 
It. 8. C„ c, 144, the priority given by 
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give his whole time to the service of the co. & 
discharges the general duties of his office hy a 
clerk appointed & paid by himself is not a “ clerk 
or servant ” within the sub-sect. — Cairney v. 
Back, [1906] 2 K. B. 746 ; 75 L. J. K. B. 1014 ; 
06 L. T. Ill ; 22 T. L. R. 776 ; 50 Sol. Jo. 697 ; 
14 Mans. 58. 

Annotaiions : — Mentd. EvaiiB v. Rival Granite Quarries, 

[1910] 2 K. B. 979 ; Siunott v. Bowden, [1912] 2 Ch. 414. 

6472. -.] — Re Callender’s 
Paper Manufacturing Co. (1908), Halsbury’s 
Laws of England, Vol. V., y, 518. 

6473. Opera singer — Paid by performance.] 

— ^An artist engaged to sing during an opera 
season at a certain sum for each performance : — 
Held : a “ servant ” & liis remuneration “ wages 
or salary in respect of services rendered,” witliin 
Preferential Payments in Bkpcy. Act, 1888 (c. 62), 
8. 1 (1) (b), so as to entitle him to priority of pay- 
ment up to £50 upon the winding up of the co. by 
whom he was engaged. — Re Winter German 
Opera, Ltd. (1907), 23 T. L. R. 662. 

6474. Employment, at weekly wage for 

regular hours part of week.] — B. was a chemist, & 
in July, 1910 was engaged by M. & Co. for nine 
months at a weekly wage to produce a specified 
series of formula3 for the manufacture of soaps & 
perfumes. The contract was to be considered as 
completed the moment B. had i)roduced all the 
formulae, & if completed before the end of nine 
months B. was still to be paid all the wages for the 


remainder of the nine months. B. had to attend 
on only three specified days of each week, but for 
regular hours, the remainder of the week being at 
his disposal, & he had in fact another regular 
engagement with another firm. B.’s wages fell 
into arrear, & in Mar. 1911, a winding-up order was 
made against M, &; Co., & at that date there was 
due to B. £93 for arrears of wages. B. claimed £50 
from the liquidator as a preferential creditor under 
1908 Act, s. 209 (1) ; — Held: B. was a clerk or 
servant within the sub -sect. & was a preferential 
creditor for £50 . — Re Morison (G. H.) & Co., 
I.TD. (1912), 106 L. T. 731. 

6476. Contributor to periodical — Part time 

employment at fixed salary.] — The arts, of a co. 
that published a weekly periodical provided that 
no director should be disqualified by his office from 
contracting with or being employed by the co. in 
the capacity of contributor, editor, or other- 
wise ; & that a director might hold any other 

office or place under the co. in conjunction with 
his office of director. R. was a director of the co. 
& was also dress editress of the periodical at a 
fixed salary per annurrii & her duties occupied 
practically the whole of her time. H. was 
employed by the co, at a fixed salary per ammm 
to supply fashion drawings for the periodical, & 
the co. had the first call on her services & her work 
occupied most of her time, but occasionally she 
did work for other publishers. P. was employed 
by the co. at a fixed salary per annum to supply 


Asflig^nmeuts Act, 6. 70, to claiuis for 
wagcH over the claims of other creditors 
is not divested or lost, because of the 
winding-up proceedings, although the 
wages in question did not accrue during 
the throe mouths next previous to the 
date of the winding-up order. — Rc 
PioNKKU Tractor Co., 11918] 1 

W. W. R. 329. — CAN. 

c. .] — Employees of a co. 

which had assigned for tlie licnefit of 
credltoi's : — Itdd : entitled to rank as 
preferential crediloi*s for wages to the 
extent allowed under Assignmeuts 
Act, 1907, c. 6, notwithstanding that 
they had taken from the co. pro- 
missory notes for the amount of such 
wages ; the assignee not establishing, 
as the burden upon him reqTiirod, any 
agreement that the tnking of the notes 
should c.onstitute payments of the 
debts ; the fact that the employees 
were also shareholders or evem diix'cl.ors 
of the CO., no preference being declared 
for salaries ns directors, should not 
deprive them of the priority given l)y 
the said Act. — Ahms'jrong v. Watson 
(Assignor of Ecgrnk Rrstattranth, 
Ltd.), [1919] 1 W. W. R. 9r)G ; 45 

D. L. R. 501.— CAN. 

d. Maritime lien,] — Where the former 
owner of the ship is a limited co. 
which has gone Into liquidation, the 
crew are not entitled to immediate 
payment of their wages, up to the date 
when the new owners took possession, 
in the absence of proof, that the 
liquidation was compulsory. — Casry 
V. The Deccan, [lOOGj 8. A. L. R. 
125.— AUS. 

e. J^eavc to proeced in rem in 

Exchequer Court .] — B. was master of 
a ship owned by a joint-stock co., & 
navigating inland waters. The co, 
became insolvent, & winding-up pro- 
ceedings were taken. B., without the 
Advice of counsel, filed a claim for 
wages under the winding-un pro- 
ceedings. In this claim he did not 
mention any security. Ho afterwards 
applied for leave to withdraw this 
claim & flic another claiming a mari- 
time lien upon the ship for wages, 
& also for leave to proceed in rem in 
the Exchequer Ct. t-o enforce the 
lion : — Held : leave should bo granted. 
—He Lake Winnipeg Transportation, 


KTc. Co., Ltd., Bergman’s Claim 
(1892), 8 Man. L. R. 403.— CAN. 

i. Mechanic* a lien.] — A rnochanlc’e 
lien is a preferential claim under Wlnd- 
iug-up Act . — He Empire Brewing & 
Malting Co., Rourke & Cass’ Claim 
(1891), 8 Man. L. R. 424. — CAN. 

g. ,] — I’he holders of mechanics’ 

liens filed against mineral claims 
owned hy a co., which was sub- 
sequently ordered to be wound up, 
recovered judgment thereon in a 
couuty ct, on the day on which tbo 
winding-up order was made. In the 
list of creditors made up by the liqui- 
dator the lien claimants did not appcuir 
as secured credit oi*h, but as jiidgmeut 
creditors. The winding-up order was 
made on the petition of H., a surveyor, 
who held the field notes of the survey 
made by him, & w'ho afterwards pro- 
posed that ho advance the moneys 
necessary to obtain Crown grants of 
the claims, & retain a lien on them 
until he was paid ; the li(iuidator 
applitjd to the ct. for leave to accept 
the proposal, & an order was made, 
without notice to the Hen-holders, 
giving H, a first charge on the claims 
for his debt & the amount advanced 
by him ; afterwards on H.’s applica- 
tion, an order was made, on notice to 
the liquidator, but without notice to 
the lien -holders, that the claims be 
sold to pay his chaige. The lien- 
holders did not appeal from either of 
the last orders, but applied for leave 
to enforce their security, &; that they 
be declared to have priority over H. ; 
— Held : the order giving H. priority 
over the lieu -holders was made without 
jm’isdiotiou, & the lien-holders were 
not hound by it . — Rc Ibex Mining & 
Development Co. op Slogan, Ltd. 
Liabilitv (1903), 9 B. C. R. 557 ; 
23 C. L. T. 301. — CAN. 

h. Woodmcn*s lien,] — The Wludiiig- 
up Act, 11. S. C. 1906, c. 144, does not, 
by any of its provisions, take aw^ay 
the right of Jien-holdors, not being 
creditors of the co., under Woodmen’s 
Lien Act, C. S. N. B. 1903, c. 148, to 
enforce their liens for labour services 
against the property of a co. in liquida- 
tion. — lie Good & Nbpisiquit Lumber 
Co. (1912), 12 E. L. K. 89.— CAN. 

k. Payments to servants contracting 


independently.] — The claimants were 
each employed by the co. to haul 
cool from the co.’s mine to Edmonton, 
at a certain fixed sum per ton hauled. 
In doing so it was intended that each 
should uso his ow’U waggon & team, 
& they did so. Neither was under 
obligation to haul any specific quantity. 
They could stop work or be discharged 
at any time : — Held : what they 
earned in this way was “ wages,” & 
they were entitled to rank as preferred 
ci'odltors in respect of the same, under 
(’os. Winding-up Ordinance. — Rc Wes- 
tern Coal Co., Ltd., Whiits & 
RmTTKKLAND'S CLAIM (1913), 25 

W. L. K. 2C.— CAN. 

l. Effect of garnishee order.] — H., 
an emi>loyoe of the C. P. Railway, 
Moose Jaw Divisions, was placed upon 
the list of contributories in proceedings 
under Winding-up Act, Canada, in 
the Supreme Ct. of Ontario, a province 
where he had never lived. Subse- 
quently liquidator served a garnishee 
order nisi upon the C. P. llailway, 
in Ontario, & the co. refused to pay 
H. his wages earned : — Held : the 
garnishee order nisi was no answer 
to H.’s claim for wages, & an order for 
payment & distress was properly 
made under Masters & Servants Act. — 
R. (Hkndehhon) V. Canadian Pacific 
Ry. Co. (1916), 34 W. L. R. 1147.— 
CAN. 

m. Effect of Bank Act, 8. 88 (7).] — 
Where a liquidator takes a transfer 
from a bank of security bold by It 
under above sect., the wages in respect 
to which the employees are entitled 
to priority are, mider Winding-up 
Act, s. 76, such as have accrued to 
thorn during the thi*eo months next 
previous to the date of the winding-up 
order, but w'hcre the liquidator does 
not take over such security & the bank 
realised ita security, it must, under 
above sub -sect., treat the wages of 
the employees to the extent of three 
months, Independent of the date when 
they accrued, as a prior charge to its 
owTi claim. — Re Alberta Ornamental 
Iron Co. & Imi*erial Bank, [1917] 
1 W. W. R. 126.— CAN. 

n. Wages of contractor.] — A con- 
tractor employed by a co. & who 
w'orks with his own men, though 
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Sect, 36. — Winding up by court: Sub-sect, 11, D, (d) 
<&: E, (a) 

weekly articles & other information for the 

S eriodical, but she also wrote for other publishers. 

L, n., & P. claimed to be preferential creditors 
of the CO. for arrears of salary due to them respec- 
tively at the commencement of the winding up : — 
Held : R.’s office of director did not preclude her 
employment in any other capacity ; she was a 
“ clerk or servant ” of the co. within 1908 Act, s. 
209 (1) (b), & was entitled to preferential payment ; 
H. & P. were merely contributor's to the periodical 
& not “ clerks or servants ” of the co. witldn the 
sub-sect., & were not entitled to preferential pay- 
ment. — Re Beeton & Co., Ittd., [1913] 2 Ch. 279 ; 
82 L. J. Ch. 464 ; 108 L. T. 918 ; 57 Sol. Jo. 626 ; 
30 Mans. 222. 

Annotation : — ^Mentd. University of London Press r. Univer- 
sity Tutorial Press, [1916] 2 Ch. 601. 

5475 , Editor.] — Re Beeton & Co., I/td., 

No. 6475, 'ante, 

6477. Employment not exclusive — & not 

subject to control of employer.] — Wliere a person 
is doing work for another away from the latter’s 
place of business, & is not exclusively employed by 
the latter, & is only bound to do a particular class 
of work, & is not working under the control or 
subject to the commands of the lattt'r, these four 
circumstances & possibly the last one alone, will 
prevent the person employed from being a “ clerk 
or servant ” within 1908 Act, s. 209. This ruling 
applies so as to exclude outside contributors to a 
newspaper from the right to preferential payment 
in the winding up of a co. <fe in proceedings to 
realise debentures secured by a floating charge. — 
Re Ashley & Smith, Ltd., Ashley v. The Co., 
[1918] 2 Ch. 378 ; 88 L. 3, Ch. 7 ; 119 L. T. 674 ; 
34 T. L. R. 585. 

E, Secured Creditors, 

(a) Who is a Secured Creditor. 

6478. Meaning of “ secured creditor — Judica- 
ture Act, 1875 (c. 77), s. 10.] — The above sect, by 
whi<;h in the winding up of cos. the same rules are 
to i>revail “ as to the respective rights of secured 


& unsecured creditors, & as to debts & liabilities 
proveable,” as prevail under the law of bkpey., 
renders Bkpey. Act, 1869 (c. 71), s. 87, applicable 
to the winding up of a co. If the property of a co. 
be sold imder an execution, & a winding-up petition 
be presented within fourteen days of the sale & a, 
winding-up order made upon it, the proceeds of 
the sale must be handed over to the official 
liquidator. 

The term “secured creditor” is not limited 
to one who holds a security by contract, but 
embraces the case of a security given by inter- 
position of a ct. — Re Printing & Numerical 
Registering Co. (1878), 8 Ch. D. 535 ; 47 L. J. Ch. 
580 ; 38 L. T, 676; 26 W. R. 627. 

Annotations : — Oonsd. Re Brid^rowater Enjadneering Co. 

(1879), 12 Ch. I). 181 ; Re Stockton Iron Furnace Co. 

(1879), 10 Ch. D. 335 ; Re Withernsoa Brickworks (1880), 

16 Ch. D. 337. Refd. Re Richards (1879), 11 Ch. D. 676 ; 

Re Laud Financiers Assocn. (1881), 16 Ch. D. 373 ; 

Re Panther Lead C^o. (1896). 65 L. J. Ch. 499. Mentd. 

Re West of England Bank, Rx p. Brown (1879), 12 Ch, D. 

823 ; Re Northern Ck> unties of England Fire Insce., 

Macfailane’s (3laim (1880), 17 Ch. D. ^7 ; i2e Nomianton 

Iron & Steel Co. (1881), 50 L. J. Ch. 223. 

6479. Director — Personal guarantee of repay- 
ment of advances to company — Resolution of 
company authorising charge on property of com- 
pany — No charge registered.] — In the winding up 
of a CO. registered under 1862 Act, directors will 
not bo allowed to set up against the general 
creditors a mtge. of, or charge on, the property 
of the co. not registered pursuant to sect. 43 of 
the Act. A co., whose arts, of assocn. authorised 
the directors, with the sanction of a resolution of 
the CO., to borrow money on mtge., being indebted 
to their bankers on an overdrawn account, the 
payment of wliich some of the directors had 
personally guai'anteed, passed a resolution autho- 
rising the directors to raise money on a mtge. of the 
property of the co., to be applied in dischai'ging the 
liabilities of the co., or any director or other 
person on behalf of the co. to the bankers ; the 
resolution also confirmed the acts of the directors 
& any sureties of the co. in reference to the creation 
or continuance of the liabilities to the bankers, & 
declared that the bankei's, directors Sc sureties 
should stand in the same position as to their 


Bubjoct to the CO. ’8 control, is not 
entitled to a prcf(?rential claim for 
wages upon the winding up of the co. — 
Re Dominion Siiipbuildino & Repair 
Co., Henhhaw’b Claim (1921), 70 

D. L. K. 869 ; 51 O. L. 11. 144 ; revsff. 
64 D. L. R. 420 ; 50 O. L. R. 350. — 
CAN. 

o, Personal Vuihilily of directors — 
Manitoba Joint-Stock Cos. Incorpora- 
tion Act, s. 276.] — A co. inconiorated 
under above Act w^os in process of 
being wound up. P., a servant of the 
co., applied for leave imdcr Winding-up 
Act, s. 16, to bring an action against 
the co. for arreaj-s of wages, so that ho 
might on the execution being returned 
unsatisftod proceed to sue the directors 
under sect. 276 of above Act ; — Held : 
the case w'as one in which leave ought 
to bo given. — Re Lake Winnipeg 
Transportation, Lumber & Trading 
Co.. Paulson’s Claim (1891), 7 Man. 
L. R. 602.— CAN. 

p, Judgment already rex^overed 

againM company. \ — In a statutory 
action against a diicctor for wages 
alleged to be due to an em- 
ployee, the Judgment which the 
employee has recovered against the oo. 
is primd facie proof of the maximum 
amount w'hich may be I'ecoverod ; 
but, except in this respect, deft, 
director i s not bound by it. The action 
is upon the original debt. — Quknard 
V. Coe (1914), 28 W. L. R. 260.— CAN. 

q, Whether liability Joint or 

several — Ontario Companies Act, 2 


Oeo. V. ic. 31), «. 96.]— It is not 
necessary to join all directors of a co. 
08 dofts. in a personal action against 
one or more of the directors for the 
payment of wages. 

An action was begun within a year 
from defts. having ceased to be 
directors ; & after the expiration of 

the year, it was discontinued against 
deft., K., who weis resident in a foreign 
country. The action was for wages 
recovered in a judgment against the 
CO. of which dofte. were directors : — 
Held : defts.' liability imdor above 
sect, was several as well as joint & 
pltf. was entitled to sue Them sepa- 
rately. — R euckwald r. Murphy (1914), 
32 O L. K. 13.3.— CAN. 

r, O/ theatrical company — 

For vuiyes of actress. ] —An actress 
engaged l)y a theatrical co., incor- 
porated under Ontario Cos. Act, 
11. 8. O. 1914, c. 78, at a weekly 
salary, under a written contract, to 
play such parts as might be assigned 
to her, is not a " servant " of the oo. 
within sect, 98 (!) of the Act. — Ryan 
V. Wills (1918), 43 O. L. R. 624.— CAN. 

i. Validity of joint action by 

employees having separate claims.] — 
Employees of a co. having separate 
claims for wages against it are not 
improperly joined in bringing an action 
against the directors of the oo. to 
enforce the statutory liability for the 
wages of workmen. — Risler v. Mc- 
TeeR, [1919] 1 W. W. R. 746.— 
CAN. 


PART III. SECT. 36. SUB-SECT. 11.— 

E. (a). 

t. Whether depositors on fixed de- 
posit at interest.] — A co. received 
money on fixed deposit at intorcst ; — 
Held : the depositors wei-o only 

ordinaiy creditors & had no preference. 
— Re North Western Farmers* 
Assocn., Ltd. (1907), 2 Tas. L. R. 
95.— AUS. 

a. Mortgayex — Whether court can 
confirm sale — Until security has been 
valued.] — The ct. has no power to 
confirm a sale by a mortgagee from 
the co. luitil the securlty^ has been 
valued, & offered to the liquidator at 
that value. — Rc Thunder Hill Mining 
Co. (1894). 3 B. C. R. 351.— CAN. 

b. Lien-holders.] — The holders of 
mecliaiilcs’ Hons filed u, gainst mineral 
claims owmod by a oo. which was 
subsequently ordered to be w^ourid up, 
recovered judgmout thereon in the 
county ct. the same day the winding- 
up order was made. In the list of 
creditors made up by the liquidator 
the lien claimants did not appear as 
secured creditors, but as judgment 
creditors. The winding-up order was 
made on the petition of H., a surveyor, 
who held the field notes of the survey 
made by him & who afterwards pro- 
posed that ho advance the moneys 
necessary to obtain Crown grants of 
the claims & retain a lien on them until 
he was paid ; the liquidator appU^ 
to the ct. for leave to accept the 
proposal & an order was made, i^thout 
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claims against the co. as if such liabilities had been 
originally loans specially authorised & secured by 
mtge. under the arts. No mtge. was executed, the 
resolution was not communicated to the bankers, 
&> no charge on the property of the co. in favour of 
the bankers or the guaranteeing directors was 
registered under the 1802 Act, s. 43 : — Held : in 
the winding up of the co., the resolution not having 
been commumcated to the bankers did not entitle 
them to a charge on the property of the co. ; &, 
assuming the resolution to have created a charge 
in favour of the guaranteeing directors, their 
omission to register it disentitled them to set it up 
against the general creditors of the co. — Re Wynn 
Hall Coal Co., Ex p. North & South Wales 
Bank (1870), L. R. 10 Eq. 615 ; 39 L. J. Ch. 695 ; 
23 L. T. 348 ; 18 W. R. 1128. 

Anrwtatioiie : — Consd. Re Genera] Provident Aflsoc., Ex p. 

National Bank (1872), L. K, 14 Eq. 607 ; Re General 

South American Co. (1876), 2 Ch. D. 337. Dbtd. & N.F. 

Re Globe New Patent Iron & St^l Co. (1879), 40 L. T. 

390 ; Wright v. Horton (1887), 12 App. C^ae. 371. Refd. 

Rc Native Iron Ore Co. (1876), 2 Ch. U. 343 ; Re South 

Durham Iron Co., Smith’s Case (1879), 11 Ch. I). 379. 

6480. Vendor — Lien for unpaid purchase-money.] 

— It was agreed between A. & a triistt'O for an 
intended co. that as soon as the co. was formed & 
had adopted the agreement, A. should sell & the 
CO. purchase A.’s interest in a leasehold brickfield, 
& that on an assignment to the co. being executecl 
the CO. should pay him as the purchase-money 
£8,000, £6,000 in cash & £2,000 in fully paid-up 
.shares, l^he property was assigned to the co. by a 
deed which stated the consideration to be £6,000, 
to be x>aid to A. as thereinafter mentioned, viz., 
50 per cent on all sums of money to be rwjeived 
from sale of shares, & 50 per cent on all moneys 
borrowed by the co. by way of capital until the 
£6,000 was paid. The co. became aboHive ; no 
money was ever received by sale of shares or 
borrowed, ultimately the co. was ordered to be 
wound up : — Held : the nature of the contract was 
such as to exclude vendor’s lien <fc A. had no lien 
on the leasehold premises . — Re Brentwood 
Bhick ^ CoAi^ (k>. (1876), 4 C’h. D. 562 ; 36 L. T. 
343 ; 25 W. K. 481 ; suh nom. Rq Brentwood 
Brick (’oal Co., Rowe’s Claim, 46 L. J. Oh. 
554, C. A. 

Amwtatwn : — Refd. Barker v. SUckacy, [1918] 2 K. B. 356. 

6481. Judgment creditor — Garnishee order — 
Obtained before but served after winding up.] — A 

judgment creditor who has obtained a garnishee 
order nwl to attach debts due to his debtor does 
not obtain any charge on the debts until service 
of the order nisi on th(^ garnishees. Where a judg- 
ment creditor of a co. obtained a garnishee order 


against a debtor of the co. So before the order nisi 
was served, a petition was presented to wind up 
the co. on which an order was afterwards made ; — 
Held : the creditor was not a secured creditor at 
the time of the commencement of the winding up. 
— Be Stanhope Silkstone Collieries Co. (1879), 
11 Ch. D. 160 ; 48 L, J. Ch. 409 '; 40 L. T. 204 ; 
27 W. R. 501. C. A. 

Anywlaiions : — A pld. OroBhaw v. Lyndhurst Ship Co., 
11897] 2 Oh. 134. Consd. Re Natioual United InvoBlmout 
Corpii., [1901] 1 Cli. 950. Refd. Hamer v. Giles, Giles v. 
Hamer (1879), 11 Ch. D. 942 ; Galbraith u. Grimshaw & 
Baxter, [1910J 1 K. B. 339. 

6482. Service before winding-up peti- 

tion.] — Sect. 45 Bkpey. Act, 1883 (c. 52), restricting 
the rights of creditors under attachments of debts, 
is not made applicable by Jud. Act, s. 10, to the 
winding up of insolvent cos., & it is stUl the law, 
that a judgment ci'editor who lias ob^ned a 
garnishee order nMi to attach a debt owing by a 
co. to his debtor, &» has served the order on the co. 
before the commencement of its winding up, is a 
secured creditor & entitled to the debt as against 
the liquidator.— N ational United Invest- 
ment OoRPN., IT901] 1 Ch. 950 ; 70 L. J. Ch. 461 ; 
84 L. T. 766 ; 1 7 T. 1.. R. 396 ; 8 Mans. 399. 
Annutaiion : — Distd. GeiHsc r. Taylor (1905), 74 L. J. K. B. 

912. 

6483. Order for receiver.] — A judg^nent 

creditor of a co. obtained an order appointing a 
receiver of the moneys receivable in respect of the 
debtor’s interest in a ship & her freight without 
prejudice to the rights of prior incumbrancers. 
Before the order was acted upon an order was ni^e 
to wind up the co. : — Held : the order appointing 
a receiver did not confer on the judgment creditor 
any charge on the debtor’s pi‘operty so as to make 
him a secured creditor, &: was not equivalent to a 
seizure of the property in execution. — C roshaw p. 
Lyndhurst Ship Co., [1897] 2 Ch. 154 ; 66 L. J. 
Ch. 576; 76L. T. 553; 45 W. R. 570 ; 41 Sol. Jo. 
508. 

A?inotations : — Consd. Giles v. Klruyer, [1921] 3 K. B. 23. 
Mentd. Rc Anglesey, Do Galvo v, Gardner, [1903] 2 Ch. 
727. 

6484. Landlord — No distress put in before 
winding up.J — Rc Oak Pits Colliery Co., No. 
6003, post, 

.] — See, alsOf No, 6643, post, 

[b) Ainouyit of Proof. 

6485. Effect of Judicature Act, 1875 (c. 77), s. 10 
— IVinding up commenced before the Act.] — Re 

SiTCHE (Joseph) & Co. (Ltd.), No. 6400, ayitc. 

When secured creditor must elect as 

to amount of proof.] — In the winding up of a co.. 


iiotico to tlio lien-holders, giving H. 
a hrst charge on the claims for his 
debt & the amount advanced by him ; 
afterwards on H.’s applicati<m, an 
order was made, on notice to the 
liquidator but without notice to tl«o 
lien 'holders, that the claims bo sold to 
pav his charge. The lien -holders did 
not appeal from either of the last orders, 
but applied for leave to enforce their 
Hcourity, & that they be declared to 
have priority over H. : — Held : the 
order giving H. priority over the lien- 
holders was made without jurisdiction, 
& the lien -holders were not hoiuid 
by it. — Re Ibex Mining & DEVEuor- 
MENT CX>. OF SlX)GAN, Lfl). LIABILITY 
(1903), 9 B. C. K. 657.--CAN. 

o. Creditors contributing to ex- 
penses of interpleader proceedings — In 
order to contest adverse claims .] — 
Dominion Lu^er Co. & Keviixon 
Wholesale, Ltd. v. McKenna Lath 
& Lumber Oo., Ltd. (Liquidator), 
[1922] 3 W. W. K. 751.— CAN. 
d. Judgment creditor appointed rece iver 


— Whether secured creditor — No further 
steps taken to enforce paymevl.] — A 
judgment creditor of a limited co. 
obtained an order appointing him 
receiver over the beneficial inierest of 
the CO. In a ship, subject to incum- 
branoos. The creditor took no further 
step to euforoo payment, & a 'W’indliig- 
up order was made : — Held : the 
rec?civershlp order did not make the 
jmlgment creditor a secured creditor 
of the co. — Re. Lough Neagh Ship 
Co., Ex p. Thomi*80N, [1896] 1 I. B, 
29 ; 30 I. L. T. Jo. 70.— IR. 

e. .] — In the com- 

pulsory winding up of on insolvent oo. 
lu tho Ct. of Ch. under Co.’s Acts, 
1862-1867, the effect of Judicature 
(Ireland) Act, 1877 (c. 37), s. 28 (1), is 
that the rules of bkpoy, as to secured 
&; unsoourod creditors in liquidation 
shall prevail & consequently judgment 
creditors of the co. in liquidation who 
had taken no active steps to enforce 
their securities are not entitled to be 
paid in priority to the ordinary 


creditors of tho eo. — Re Leinster 
Contrvct Corpn., Ltd., [1903] 1 1. K. 

— IR. 


»ART in. SECT. 36. SUB-SECT. 11.— 
E. (b). 

f. On failure of scheme of arrange- 
neni—Enhtled to prove for tohole of 
)ri(riruil claim — I^esa anunint received 
inder scheme.] — On tho failure of a co. 
.0 carry out a scheme of arrange- 
neiit which provided for payment of 
[*ls. Gd. in the pound to the creditors, 
,ho creditors bound by tho scheme 
^•ore remitted to their original rights, 
k were at liberty to prove in the 
subsequent liquidation of the oo. for 
ihe fiUl aruoimt of their original claims 
jfiving or(idit, however, for any amounts 
'©oeived un der the scheme.- — Rc Aijfred 
=^HAW & Co. (1897), 8 Q. L. J. 48. — 
\US. 

g. Creditor's valuation of security — 
Cannot he ivUhdrawn dt sexurUy can- 
not be enforced.] — A creditor having 
valued his security against a co. upon 

R 2 
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Sect, *^Q.^Wipding up by court; Sub-sect, 11, 


secured creditors, whose position is, by the above 
sect, assimilated to the position of secured creditors 
in bkpcy., are not bound to make the election 
required in bkpcy. until the time arrives for proof 
of debts. They are therefore entitled to appear on 
the hearing of the winding-up petition without 
election. — Re Carmahthenshihe Anthracite 
Coal & Iron Co. (1875), 45 L. J. Ch. 200; 24 
W. IL 109. 

6487. Whether proof for total sum due at time 
of claim“Without valuing securities.] — (1) When 
a CO. is being wound up under 1802 Act, a creditor 
holding security is entitled to prove for the whole 
amount that is due to him, & not merely, as in 
bkpcy., for the balance remaining due after 
realising or valuing his security. 

(2) A secured creditor is entitled to prove for 
the amount due at the time when his claim is 
sent in, without regard to securities which have 
been realised by him between the sending in his 
claim A its being adjudicated upon. — Re Barned\s 
BANKIN( i (V)., Kellock’s Case, Rc Xeres Wlne 
Shipping Co., Ex p. Alliance Bank (1808), 3 
Ch. App. 709 ; 39 L. J. Ch. 112 ; 18 L. T. 071 ; 
10 W. B. 919, L. .TJ. 

Annotations: — As to (1) Distd. Rc Earned ’s Banking Co., 
Coiipland*8 CHaim (1860), 5 C’li. App. 167 ; lie Himiber 
Ironworks & .Shipbuilding Co., Warrant Finance Co.’s 
Case (186i)), 4 Ch. App. 643. Expld. Re Barned’s Banking 
Co., Forwoods’ CJuini (1869), 5 Ch. App. 18. FoUd. Rc 
Barned’s Banking Co., .Johnston’s Case (1869), 20 L. T. 
266. Consd. Rc C’ontritet C’orpn., Ebbw Vale Co.’s Case 
(1869), 5 Ch. Apj), 112; Re Oxford & Canterbury Hall 
(Jo. (1870), 5 Ch. Apj). 433. Apld. Rc Earned ’s Banking 
Co.. Ex p. Bank of England (1870), 39 L. J. Ch. 759 
Distd. Rc Barned’H Banking Co., Ex v. Joint Stock 
DiHCOimt Co. (1875), 23 W\ R. 281. Consd. Re Coal 
Consumers Assocn. (1876), 4 Ch. D. 625. Befd. Re Joint 
.Stock Discount Co., W arrant Finance C’o.'s ('ase (1869), 
5 Ch. App. 80 ; Re Barnod’s Banking Co., Leech’s Claim 
(1871), 6 Ch. App. 388 ; Stone C’ity & Coimty Bank, 
C’ollins t\ City & County Bank (1877), 3 C. D. 282 ; 
Rc Ko/’thern Counties of England Fire luscc. (1880), 60 
L. J. Cii. 273 ; Re Land Financiers Assocn, (1881), 16 
Cli. D. 373 ; Mersey Steel &; Iron Co. r. Naylor (1882), 
9 Q. B. D. 648. As to (2) Distd. Re Oriental Commercial 
Bank, Ex jj. Maxoudofl (1868), 16 W’. 11. 784 ; Rc Barned’s 
Banking Co., Forwoods’ Claim (1869), 5 Ch. App. 18; 
Re Blakely Ordnance Co., Motroiiolitaii & I’rovincial 
Bank’s Claim (1869), 1j. R. 8 Eq. 241. Folld. Re Barned’s 
Banking Co., Johnston’s Case (1869), 20 L. T. 266. (See 
L. R. 5 H, L. 157.) Apld. Re Barnod’s Banking Co., 
Ex p. Bank of England (1870), 39 L. J. Ch. 759. Distd. 
Re Oxford &c Canterbury Hall (;o. (1870), 5 Ch. App. 
433. Consd. Level v, Lovel (1881), 45 L. 'T. 252, Befd. 
Mersey Steel & Iron Co. v. Naylor (1882), 9 Q. B. 1). 
648. GcnerallVy Mentd. Re Oriental Steam Co. (1874), 
22 W. R. 622. 

6488. .] — Banner v, Johnston, No. 

6379, cmie. 

6489. — Though agreement to contrary.] 

—By a deed the rolling stock of a railway co. 
wa« vested in trustees in trust to “pay to the 
creditors of the said co. the several sums now 
payable to or receivable by them respectively, 
jiari passu, A without any preference or priority 
whatsoever.” By the same deed it was provided 
that “ no creditor holding security & claiming to 
take the benefit of the trusts aforesaid, should bo 
entitled to any pa>unent in respect of his debt 
without accounting for the value of his security 


according to the practice of the Ct. of Ch., in the 
administration of the estate of deceased persons ” ; 
— Held : such creditors were entitled to prove for 
the full amount of their claims without deducting 
the value of their securities. — Waterlow v. 
Sharp, Gardner v. Sharp (1869), 20 L. T. 903. 

6490. Where securities realised before 

claim.] — C. being instructed to purchase cotton 
for D., the B. Co., at D.’s request, gave 0. a letter 
of credit authorising him to draw upon them to a 
certain amount, the bills to be accompanied by 
bills of lading for cotton, to be delivered up to 
the co. on their accepting the bills. Bills were 
accordingly drawn, A were accepted by the co. ; 
but before they came to maturity the co. stopped 
payment, A was afterwards ordered to be wound 
up. C. sent in a claim under the winding up, A 
ajfterwards received the proceeds of the sale of 
the cotton : — Held : under the terms of the letter 
of credit the bills of lading were to be a security 
to the CO. A C. could only stand as a creditor for 
the balance . — Re Barned’s Banking Co., Coup- 
land’s Claim (1869), 5 Ch. App. 167 ; 39 L. J. Ch. 
287 ; 21 L. T. 807 ; 18 W. K. 122, B. J. 

Annotatwns : — Distd. Re Banied’e Banking Co., Leech’s 

Claim (1871), 6 Ch. App. 388. Consd. Re Barned’s 

Banking Co., Ex p. Joint Stock Discount Co. (1875), 31 

L. T. 862. 

6491. .] — A banking co., in con- 

sideration of accepting bills of exchange against 
a ship A her freiglit, agreed by letter of guarantee 
to provide lum with funds to meet the acceptances, 
which were secured by a mtge. by B. Before thc‘ 
bills became due the co. was ordered to be wound 
up. When they became due, a notary took the 
guarantee to tiie bank, A requested payment, 
which the official licjuidator refused. No further 
claim was made until after the security had be(*n 
realised by F. : — Held: F. could only prove for 
the balance which remained due after he had 
received the proceeds of tJie securities. — Rc 
Barned’s Banking Co., For wood’s Claim (1869), 
5 Ch. App. 18 ; 39 B. J. Ch. 133 ; 21 B. T. 411 ; 
18 W. K. 53, B. J. 

6492. — Bakned’s Banking Co., 

Beech’s Claim, No. 6380, ante. 

6493. Securities realised after claim.] — A 

Co. guaranteed bills for £35,000 accepted by B. Co. 
A B. Co. assigned to A. (’o. certain property as 
security for the payment of the bills. Both cos. 
were wound up by the ct., A the holders of the 
bills, who had no notice of the security, proved 
against both estates for the whole amount of the 
bills, A recovered from A. (>o. £21,000, A from 
B. Co. £5,250 ; afterwards tiie security was 
realised, A prociuced £23,500 : — Held : the pro- 
ceeds of the security were part of the estate of 
A. Co. A were divisible among its creditors. — 
Re Joint Stock Dj.sc’Ount Co., Boder’h Case 
(1868), B. R. 6 Eq. 491 ; 37 B. J. Ch. 816 ; 16 
W. R. 1076. 

6494. .] — Re Barned’s Banking Co., 

Ex p. Joint Stock Discount Co., No. 6381, ante. 

6495. Debentures held as collateral security — 
Proof of amount of debt — Not nominal value of 
debentures.] — Where a co. is being wound up, A 


a winding np cannot withdraw such 
valuation & enforce the «eeiirlty, but 
the liquidator is entitled to oldain an 
assignment & delivery thereof to him- 
self at that valuation. Under Winding- 
up Act (Can.), 8. 62, it is compulsory 
on the creditor to value his security, 
leaving it to the liquidator to take 
it, or aJlow tbe creditor to keep it at 
that valuation.— British Colombia 
P oTTEKY Co. & Winding -C l* Act 
(1895), 4 B. C..R. 525.— CAN. 


h. Book-debts of comx^ny 

reeciiTd in pjayvicni — Portion of co'm- 
panips debts represented thereby satis- 
fied.] — Where uxion the voluntary 
winding up of a co, under Cos. Act, 
li. S. B. C. 1911 (c. 39), a creditor, 
making its claim as such, valued its 
securities at a certain sum & accepted 
for that snin certain book debts of the 
CO., the price thereof being deducted 
from the creditors’ claim '.-—Held : the 
portion of the co.’s debt thereby repre- 


sented was satisfied & that the sureties 
thereon were released. — Canadian 
Bank of Commeuce v. Martin, U9181 
1 W. W. R. 395 ; 24 B. C. 11. 381.— 

CAN. 

k. Whether bank can be ordered to 
lvalue security — Personal yuarantee of 
directors.] — A hank, to which the 
dircctoi*8 of a CO. have given a personal 

f ruarantec, cannot be forced to value 
ts security in the winding up of the 
CO. the position is not changed by 
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a creditor who holds the co/s acceptances for the 
amount of his debt also holds debentures issued 
to him by the co. as a collateral security for the 
same debt, his right of proof is limited to the 
sum that is due to him, <fe does not extend to the 
amount secured by the debentures. — Re, Blakely 
Ordnani’pj Co., Metropolitan & Provincial 
Bank’s Claim (18(59), L. K. 8 f^q. 244 ; 21 B. T. 
12 ; 17 W. K. 8(59. 

6496. Proof for nominal value.] — The 

directors of a co. were empowered to issue 100 
mtge. debentures at £95 for £100. Sixty of these 
debentures were duly taken up ; the other forty 
were afterwards mortgaged by the directors by 
way of collateral security for an advance of 
money. The co. was afterwards wound up : — 
Held : the mtge. was not ultra vires^ &; the mtgees. 
would receive dividends on the whole amount 
expressed to be secured by their debentures, pari 
passu with the holders of the other sixty deben- 
tures. — Re Kegent’s Canal Ironworks (k). 
(187(5), 8 Ch. D. 43 ; 45 L. J. (;h. 620 ; 35 L. T. 
288 ; 24 W. R. (587, C. A. 

Annotations ; — ■ Apld. lie Quoonsland Land & (.^nal Co., 
JJavis V. Martin, [18941 3 Ch. 181. Refd. lie Gimcral 
youth American Co. (1876), lU L. T. 202. Mentd. lie 
Tasker, Hoare v. Tasker [190.0] 2 ('h. 587; Re Perth, 
Eloctric Tramways, Lyons v. Tramways Syndicate & 
Perth Electric Tramways, [1906] 2 Ch. 216. 

6497. Securities deposited against general credit 
— Not availabie to hoiders of particular bills.] — L. 

deposited certain securities with a co. upon an 
agreement that the co. might s(‘ll them <to apply 
the proce(‘ds in reimbursing themselves any 
money owing by L. to them. Subsequently the 
CO. acjcepted bills for B.’s accommodation. After- 
wards, before the bills were paid, the co. went into 
liquidation, B. made an assignment for the 
beneht of his creditors. The only liability of B. 
to the CO. was in respect of these bills: — Held: 
neither the bill holders nor Ti, were entitled to 
have the proceeds of the sale of the securities 
applied in payment of the bills. — Re New Zealand 
BanivIng C\)Rpn., Bevi Co.’.s Case (1869). 

R. 7 Eq. 419 ; 39 B. J. Ch. 128 ; 20 B. T. 296 ; 
17 W. R. 565. 

(c) Amendynent of Proof, 

6498. When allowed — Uncertainty as to value 
of security — Right to increase or diminish proof.] 

— Mtgees. of real estate of a limited co. which 
had been ordered to b(i wound up contracted 
to sell part of their security under their power of 
sale. The deposit was paid, but the contract was 
not completed. The mtgees. then claimed to 
prove in the winding up for the whole amount of 
their debt & costs. Afterwards they made a 
fresli contract for the sale of the property, the 


deposit being retained as part of the new purchase- 
money. It being uncertain whether the contract 
would ever be completed the rest of the purchase- 
money paid, the ct. made an order that the proof 
should be admitted for the whole amount of the 
debt ^ less the amount of the purcdiase-money 
mentioned in the contract, vdthout prejudice to 
the right of either party (.o increase or diminish 
the proof, & to the right of the mtgcjes. for furth(',r 
proof in respect of costs, charges expenses. — 
Re Oxford & Canterbury Hall Co. (1870), 
5 Ch. App. 433 ; 39 B. .T. Ch. 775 ; 18 W. R, 
793, B. J. 

6499. Proof submitted under mistake of 

law — -Future dividends allowed on amended proof 
— Previous dividends not disturbed.] — A creditor 
accepted dividends on the balance of his debt after 
realising his securities : — Held : he was entitled 
out of future dividends to receive what would 
have been payable to him if he had originally 
proved for the whole amount due on the day his 
claim was sent in, but without disturbing dividends 
already paid. — Re Barned’s Banking Co., Ex p. 
Bank op England (1870), 39 B. .T. Ch. 759 ; 
22 B. T. 895 ; 18 W. R. 944. 

6500. Proof submitted under mistake of 

fact.] — A bank, carrying on business in Bombay 

Bondon, sold to “ (^ Sons,” of Bombay, 
their acceptances for £25,000, payable in Bondon 
three &- four months after sight. In payment, 
” C. & Sons ” gave the bank bills foi* £20,000, 
drawn on ” C. & Co,,” payable six months after 
sight, & £5,000 in casli, together with a further 
sum, by way of discount, in respect of the differ- 
ence of times when the bills became due. ” 

Co.” accepted the bills drawn on thorn, & ” C. cSi 
Sons ” indorsed to ” (\ & VoP the bank’s accept- 
ances for £25,000. The bank being unable to 
meet some of their acceptances, gave “ C. & Co.” 
a security for jiayment thereof. Subsequently 
the bank became insolvent, & was ordered to bo 
wound up. Both ” & Co.” <fc “ C. & Sons ” 

executed assignments for benefit of their credi- 
tors. All the acceptances of ” & (Vi.” liad 
been dealt with by the bank, were in the 
hands of third parties, but “ C. & Co.” were the 
holders of the bank’s acceptances to tlie extent 
of £19,000. The representatives of ” C. <fe Co..” 
acting on the erroneous assumption that tlie bank 
held their acceptances for £20,000 sent in a claim 
in the winding up of the bank for £5,000 only. 
Subsequent/ly, upon discovering the fact that the 
bank had parted with all their acceptances, they 
claimed to be admitted to to the full 

amount of £19,000. They had in the meantime 
realised their security ; — Held : the ref)resent-a- 
tives of ” C. & Co.,” as indorsees for value, were 


the fact that the directors are mtgrees. 
of the real estate of such co. by way 
of indeninity, as the bank is not 
entitled to the benefit of such mtge. — 
Re Hakdstonk Prick Co., Ltd., 
MomoNS Bank Claim, [1917] 1 

W. W. K. 541.— CAN. 

1. Mortgagee — Entitled to prove for 
whole of security due — Not merely for 
balance due after realisiim security. \ 
— In an administration suit, or a 
proceeding for winding up under (vOs. 
Acts, a mtgee., although ho be pltf. or 
petitioner, is entitled to prove for the 
whole amount due to him, & not 
merely for the balance remaining due 
after realising his security. 

Semhle : he is entitled to prove for 
the amount due at the time when the 
claim was sent in, without regard to 
securities subsoquontly realised. — Fot- 
TRELL V, KAVANAOH (1876), 10 I. 11. 
Kq. 256.— IR. 


PART III. SECT. 36. SUB-SECT. 11.— 

E. (0). 

m. When allowed — Inadvertence .] — 
Creditors holding fully secured claims 
& content to rely thereon, without 
seeking to share in the distribution 
of the other cutsets, cannot be com- 
pelled to file their claims in the pro- 
ceedings imder Dominion Winding-iip 
Act, 11. S. C. (c. 129), & have them 
adjudicated upon therein ; & where 
such creditors, without any intention 
to submit to such adjudication, had 
filed with the liquidator affidavits 
proving their claims, leave was given 
them to withdraw such claims, leave 
also being given to one of such creditors, 
who had an unsecured debt, to file a 
claim limited thereto . — Re Bra^uton 
Gah Co. (1902), 4 O, L. 11. 509 ; 22 
C. L. T. 370 ; 1 O. W. H. 543.— 

CAN. 


n. Alternative claim .] — Appeal 

by the E. Co. from the disallowarico 
by the Master in Ordinary of their 
claim, in the proceedings to wind up 
the A. ( U)., to rank upon the estate of the 
latter in respect of a debenture of that 
CO. for 355,000, dated May 31, 1902, 
payable to the E. Co., or order, on 
Jan. 2, 1907, with interest at 5 per 
cent per annum, payable half-yearly, 
the whole being collaterally secured 
by 375 shares of the capital stock of 
the 1). Co. Finding of the Master 
reversed, & a reference hack, with 
directions to allow tlie claim of the 
E. Co. to the extent of the amount of 
tho loan & Interest upon it, & with 
leave to tho E. C’o., If they so desired, 
to amend the jiroof by making au 
alternative claim in respect of the 
moneys on deposit mth the A. Co., 
& tho E. Co. must value their security 
Sc give credit accordingly . — Re Atlas 
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Sect, 36 , — Winding up by court: Sub^seci* 11, J£^. 
j c) id) &F,: 6uh-»ect, 12, A,1 

entitled to prove against the bank in respect 
of the acceptances held by them ; &, since the 
claim for £5,000 had been made on an assumption 
of facts shown to be erroneous by the affidavit 
made in support of it, the case should be treated 
as if the claim for the whole £10,000 had been 
made at the time when the original claim for 
£5,000 was carried in, & that being before C. 
& Co,” had realised their security, they were 
entitled to retain the amount so realised as well 
as to prove for the whole amount in the winding 
up . — Re London, Bombay & Mediterranean 
Bank, Ex p, Cama (1874), 9 Ch. App. 686 ; 43 
L. J. Ch. 683 ; 31 L. T. 234 ; 22 W. R. 809, 


Annotation : — ^Folld. Lovel v, Lovol (1881), 45 L. T. 252. 

6601. Proof not sent In In belief that 

security sufficient — Proof allowed for unsecured 
balance — Previous dividends not disturbed.] — A 

creditor of a co., believing himself to be fully 
secured by the hypothecation under the hand of 
the managing director of a call on the co.’s shares, 
made no claim for his debt in the winding up. 
The security turning out defective, by reason of 
the call moneys having been paid away partly 
before & partly since the letter of hypothecation ; 
— Ileld : the creditor, never having assessed the 
value of his security, was not prevented by Jud. 
Act, 1875 (c. 77), s. 10, & Bkpcy. Rules, 1870, 
r. 101, from coming in & proving for the unsecured 
balance of his debt, on the terms of his disturbing 
no past dividend , — Re Kit Hill Tunnel, Ex p. 
Williams (1881), 16 Ch. D. 590; 50 L. J. Ch. 
303 ; 44 L. T. 330 ; 29 W. R. 419. 

6602. Inadvertence — 1890 (Winding 

up) Act, Sched. 1, r. 8 — Direct security treated as 
collateral.] — -Wliere, through inadvertence, a 
secured creditor in a winding up under above Act 
had earned in a proof of debt without deducting 
the value of a secunty, & had voted in respect of 
his whole debt, the ct. on his application allowed 
him to amend his proof by stating his security & 
valuing it,^ it not appearing that any party would 
be placed in a worse position by such amendment. 
— Re Lister (Henry) & Co., Ltd., Exp, Hudders- 
field Bankinc? Co., [1892] 2 (^h. 417 ; 61 L. J. Ch. 
721 ; 67 L. T. 180 ; 40 W. R. 589 ; 8 T. L. R. 
538 ; 36 Sol. Jo. 488. 

An^iation Re Piers, Ex p. Piers, [1898] 1 Q. B. 


6503. Liquidator’s position 

altered since proof.] — Wliere a solr., who is a 
creditor for costs against a co, in liquidation, 
claims a lien on documents of the co. in his posses- 
sion, but omits to mention the lien in his proof 
of the debt due to him, & subsequently acts as an 
unsecured creditor, he will not be allowed as a 
matter of right under the above rule, to withdraw 
or amend his proof so as to claim his lien. Leave 
to amend will not be given unless the ct. is satisfied 
that the omission was due to inadvertence on his 


part, & that the position of the liquidator has 
not been altered since the proof was carried in in 
a manner which is inconsistent with the lien 
claimed . — Re Saioty Explosives, Ltd., [1904] 
1 Ch. 226 ; 73 L. J. Ch. 184 ; 90 L. T. 331 ; 62 
W. R. 470 ; 11 Mans. 76, V. A. 

Annotations : — Befd. Re Paweon, Ex p. Trustee, Re Pawson, 

Ex p, Bewicke (1917), 86 L. J. K. B. 1285 ; Re. MaxsoUi 

Ex p. The Trustee, Re Same, Ex p. Lawrence & LawTonce, 

[1919] 2 K. B. 330. 

6504. Fresh proof by assignee In place of 

proof of original creditor — Subject to all equities 
between assignor & company.] — Re Globe Trust, 
Ltd., [1916] W. N. 100. 

(d) lyderest on Secured Debts, 

6505. May apply dividends from secirrities to 
interest since winding up.] — (1) The rule that a 
creditor of a co. which is being wound up is not 
entitled to dividends towards payment of interest 
accrued since the commencement of the winding 
up does not prevent a creditor who holds a security 
from receiving dividends to the full amount of 
the principal, <fe at the same time realising his 
security until the full amount of principal & 
interest has been satisfied. In such a case it 
makes no difference that the security is on part 
of the estate of the co. or that it is vested in trustees 
on behalf of the creditors & the co. 

(2) No appeal will be allowed from an order 
made in chambers, unless the judge certilies that 
the case has been so fully argued before him in 
chambers, tliat lie does not require it to be re- 
argued in ci.— Re Humber Ironworks & Siiip- 
Buildino Co., Warrant Finance Co.’s Case 
(N o. 2), (1869), 5 Ch. App. 88 ; 39 L. J. Ch. 185 ; 
21 L. T. 626 ; 18 W. R. 154, L. J. 

Annoiations : — As to (1) Refd. Re Sailkey Brook Coal Co. 

(1870), 39 L. J. Ch. 223 ; Rc Collie, Ex p. Findluy (1881), 

60 L. J. Ch. 690. 

6506. J — A secured creditor of a co. wliich 

is in liquidation, who has exhausted his security 
without satisfying his debt, is not entitled to 
apply the proceeds of the security in payment 
first of interest subsequent to the winding up, & 
then in reduction of principal, <fe to prove in the 
winding up for the balance of the principal. His 
Xiroof must be limited to what was due for principal 
&. interest at the commencement of the winding 
up after deducting therefrom proceeds of sale or 
realisation received in respect of the security. He 
is entitled to set off profits realised from the 
security since the winding up against interest 
accrued during the same period. — Re London, 
Windsor & Greenwich Hotels Co., Quabter- 
maine’8 Case, [1892] 1 Ch. 639; 01 L. J. Ch. 
273 ; 66 L. T. 19 ; 40 W. R. 298 ; 8 T. L. R. 204 ; 
36 8ol. Jo. 185. 

F, Practice on Proof of Debts, 

See 1908 (Winding-up) Rules, rr. 89-93, 100- 
113. 

6507. Mode of proof — Power to order viva voce 
examination of creditor.] — ^An order having been 


Loan Co., Elgin Loan Co.'s Glai 
0905), 3 o. W. R. 794 ; 5 O. W. 1 
24 ; 9 0. L. R. 250.— CAN, 

o. — - — Security ovtrvalued.'\ - — ^ 
scoured creditor who has by mlstak 
orervalued ids seourlty In llliiig hJ 
claim under Asslgmmont Act may b 
permitted to revalue It. — C anad. 
tOHNITUBE Co. V. BANNING, (1918 
1 W. R. 31 ; 39 D. L. R. 313.- 
CAN. 


PART III. SECT. 86, SUB-SECT. 11.— 

t,. (d). 

V, Interest on unpaid principal up 
to date of liquidation.] — The Mer- 


cantile Finance Trustees & Agency 
Co., imder a deed of covenant with the 
Colonial Mutual Life Assxiranoo Society 
covenanted, so long os any money 
remained duo under a certain nitge., 
to pay to the soedety the Interest from 
time to time to boconie due & payable 
tinder the mtgo. ; while the principal 
was unpaid the co. wont Into liquida- 
tion still owing a certain amount of 
interest imder the covenant. A ques- 
tion then arose as to the amount of 
money for which the society should 
be allowed to prove in the liquidation : 
— Ileld : the society should bo allowed 
to prove for the amount of the principal 


unpaid, together with interest up to 
the date of liquidation, deducting the 
value of the security . — Re Mbkoantilk 
Finance Trustees & Aoen(?y tJo, 
OP Australia, Ltd., Re Colonial 
M irruAL Life Assuiiance Sooietv 
(1896), 22 V. L. R. 381.— AUS. 

q. Debentures bearing interest — To 
cover overdraft.) — Re Vint Sc Sons, 
Ltd., L1905] 1 I. li. 112.— IR. 

PART in. SECT. 86. SUB-SECT. 11 .— 

P. 

r. Mode of proof — Claims to he 
delivered to liquidator — At or before 



Pakt III. — Companies under Companies (Consolidation) Act, 1908, etc. 951 


made for the winding up of a joint-stock co., & 
an official manager having been appointed, 
under Joint Stock Companies Winding-up Act, 
1848 (c. 46), a creditor of the co. proceeded to 
exhibit before the master proof of his claim 
against the co. The master was dissatisfied with 
proof by his affidavit alone, & directed him to 
attend to be examined vivd i^oce on the subject. 
Instead of complying, the creditor next day 
brought an action, but did not make affidavit 
that he could not make any further proof than 
that which lie had already given : — Held : this 
was a case in which the proceedings ought to be 
stayed under sect. 73 of the Act. — Uutchinwon v, 
Harding (1856), 11 Exch. 561 ; 25 L. J. Ex. 171 ; 
26 L. T. O. S. 274 ; 2 Jur. N. 8. 142 ; 4 W. R. 
326 ; 156 E. R. 954. 

0508. Right of contributory to attend 

& cross-examine.] — A contributory of a co. in 
course of winding up is entitled, under General 
Ord. of Nov. 11, 1862, r. 60, under 1862 Act, not 
only to attend the cross-examination by the 
official liquidator of a person claiming to be a 
creditor of the co., but also to cross-examine sucli 
claimant upon the matters referred to in tlie 
affidavit made in support of his claim . — Jle 
Bramiwn & Longtown Ry. Co. (1871), L. R. 
11 Eq. 428 ; 40 E. J. Ch. 234 ; 24 L. T. 17. 
Annot^ion : — Refd Bates v. Bley (187C), 1 Ch. D. 473. 

6509. Creditor must produce all documents 

in support of claim.] — Under a winding vip of a 
CO., a party claiming as a creditor must either 
submit to ij reduce all documents in his possession 
relating to his claim, or it will be disallowed. — 
He Constantinople <fe Alexandra Hotel Co. 
(1866), 35 Beav, 319 ; 14 W. R. 553 ; 55 E. R. 
930. 

6510. Costs of proof — Adjournment Into court.] 

— Where a claim against a co. in liquidation is 
adjourned into ct. allowed, with costs out of 
the estate, only the costs of the adjournment into 
ct. are meant to be given, <& the costs incurred by 
tbe claimants in clqimbers must be added to the 
amount of the claim. — He General Estates Co., 
Hx j). Wrtght & Gajable (1869), E. R. 8 Eq. 123. 

6511. Added to debt.] — A creditor claimed 

to prove in a winding up for sums parts of which 
were allow^ed. The liquidator made a claim 
against the creditor, which w^as disallowed ; — 


Held : costs of the creditor so far as they resulted 
from his own claim were to be added to his debt, 
& so far as they resulted from the claim of the 
liquidator were to be paid in full out of the assets 
of the CO. — Re Lombard Deposit Bank, Ex p. 
Lombard Building Society (1881), 50 L. J. Ch. 
749 ; 45 L. T. 346. 

6512. Security for costs of proof —Creditor out- 
side jurisdiction.] — Re Howe Machine Co., Fon- 
taine’s Case, No. 6749, post, 

6513. Appeals — From admission of proof — When 
not objected to at meeting.] — Re Canadian 
Pacific Colonization Corpn. Ltd., No. 6039, 
ante. 

6514. From official receiver acting as 

liquidator — Made in chambers.] — Appeals from the 
Official Receiver, which by 1892 (Winding-up) 
Rules, r. 3, are to be heard before the judge in 
open ct., are only appeals from the Official Receiver 
acting as such, & do not include appeals from the 
Official Receiver when acting as liquidator ; 
applications by way of appeal from his decisions 
as liquidator must be made in chambers. 

On a successful appeal from the rejection of a 
proof in the winding up of a co., the rule in bkpey. 
is followed, that the appet. is allowed his costs, 
not of the proof, but of the appeal, out of the 
assets . — Re National Wholemeal Bread & 
Biscuit Co., [1892] 2 Ch. 457 ; sub nom. Re 
National Wholemeal Bread &; Biscuit Co., 
Ltd., Ex p. Baines, 61 L. J. Ch. 712 ; 67 L. T. 
293 ; 40 W. R. 591 ; 36 Sol. Jo. 523, 540. 

6515. Costs of appeal from rejection of proof — 
Payable from assets.] — Re National Wholemeal 
Bread & Biscuit Co., No. 6514, ante. 

6516. Right to insist on adjournment from 
registrar to judge.] — Re Newcastle & Gateshead 
Theatres, Ltd. (1920), 150 L. T. Jo. 73. 

6517. Right to cross-examine on affidavits.] — 
Re Newcastle <fe Gateshead Theatres, I/td. 
(1920), 150 L. T. Jo. 73. 


Sub-sect. 12. — Distribution op Assets. 

A. In General. 

6518. Rules of voluntary winding up applicable.] 

— Webb v. Whiefin, No. 6047, ante. 


staled tinuA — He Merchants’ Life 
Ahhocn. op ToitONTo, Hoovek’s 
CLAIM, 22 a L. T. 21. —CAN. 

s. Before liquidator. ] ~ A secured 

creditor has a rij^ht to apply for 
& obtain leave to bring an action 
to onforco his security. It is not 
optional for a seciu'ed creditor to either 
prove hlB claim in a winding up or 
else proceed with an action to enforce 
it, & if ho does comiruuice an aedion 
It is st ill compulsory on him to proceed 
before the liquidator. — lie IjEnora 
Mount Sicker Copper Minino Co., 
Ltd. (1902)< 9 B. C. K. 471.— CAN. 

t. Vii^ccured creditor — Claim filed 
after jjayment of divideTul to other 
credUors.} — Where upon the winding 
up of a oo. imdor Winding-up Act, an 
unHOoured creditor does not tile his 
claim with the liquidator imtll after a 
dividend has been declared & paid to 
the other creditors, he is entitled to 
participate with the other misocured 
creditors pari paseeu In the undis- 
tributed assets, but Is not entitled to 
the dividend already paid. — He 
People's Loan & Deposit Co., 
Davidson’s Case, [1917] 3 W. W. 11. 
981.— 'CAN. 

a. Amount of claim — Period of 
ascertainment — When claim filed .] — 
Re Liqoniel Spinning Co., Ex p. 


Bank of Ireland, [19001 1 1. R. 32 1. — 

IR. 

b. Appeals — Application hy notice of 
motion — In ahscnce. of rules regulating 
such appeals.]— Oo8. Act provides for 
an appt.'ol to the ct. from the decision 
of a presiding officer at a meeting for 
the proof of claims against a co. in 
llq nidation : — Ueld : in the absence of 
mlos regulating such appeals, the 
proper procedure is to apply by notice 
of motion to have the decision set aside, 
or, if the circumstances do not permit 
of the matter being determined on 
affidavit, to proceed by way of atdion. 
— ‘Jardine V . Cronson, [19191 W. L. D. 
72.— S. AF. 

PART III. SECT. 36, SUB-SECT. 12.— 

A. 

0 . What are assets.) — Robertson, 
Sandeiison & Co., Ltd. v. Inches 
(1917), 65 Sc. L. K. 88.— SCOT. 

d. Winding up of company in Er^- 
land cR Victoria — Right of English 
shareholders to share pari passu — With 
shareholders of same class in Victoria .) — 
When a co. incorporated in England 
& registered in Victoria has gone into 
voluntary liquidation in England & 
has subsequently been compulsorily 
wound up in Victoria, the English 
creditors are entitled to share in the 


assets in Victoria, pari passu with the 
Victorian creditors of the same class. — 
Re Australian Midas Gold Estates, 
Ltd., fl91G] V. L. H. ,526. — AUS. 

e. Construction of words “ surplus 
assets ” — Companies Act, 1899.] — The 
memorandum for registration of a no 
liability mining co. provided that in 
the event of liquidation preference 
shares should have the preference 
provided for In the agreement under 
which the co. purchased the mine, 
which gave them priority over other 
shareholders out of surplus assets. 
Rule 2 of the rules for registration 
provided that the co. should enter 
into the agreement already prepared, 
but no rule cont-ained express pro- 
vision dealing with the distribution 
of assets in the event of liquidation. 
Thei*e were not sufficient assets to 
repay all capital : — Held : “ surplus 

assets " in sect. 220 of the above Act 
means surplus assets remaining after 
payment of dcdits & liabilities, ex- 
cluding paid-up capital, & costs & 
expenses of liquidation : there was no 
express provision in the rules providing 
for “ a different mode of dlstrlbutlorU' 
within the moaning of sect. 220 & 
consequently surplus assets upon liqui- 
dation were to be distributed among 
afi classes of shareholders alike irre- 
spective of the amount called up on 
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Companies. 


Sect, 36 . — Winding up by court : Sub-sect, A, & 
B, (a), {bh (c) (d).] 

Of building societies — Incorporated societies.] — 

See Building Societies, Vol. VII., pp. 506, 507, 
Nos. 313-318. 

Unincorporated societies.] — See Building 

Societies, Vol. VII., pp. 513-516, Nos. 361 -371. 

B, Payments of Fee^s^ Costs, Charges and 

Expenses, 

(a) Liquidator's Remuneration, 

6519. Postponed till liabilities ascertained &; 
apportioned.] — No order ought to be made for a 
call upon the contributories of a provisionally 
registered co., on account of the costs of winding 
up the co., until the liabilities of the contributories 
have been ascertained, or at least till the master 
has ascertained the liability of the contributories 
to the costs in respect of which the call is made. — 
Re Direct Birmingham, Oxford, Reading &; 
Brighton Ry. Co., Hunter’s Case (1851), 1 
Sim. N. S. 435 ; 20 L. J. Ch. 483 ; 17 L. T. O. S. 
151 ; 15 Jur. 532 ; 61 E. R. 168. 

Annotations .—Distd. He London & Blnninsrham Extension 
& Northampton, Daventry, Leaininj?ton & Warwick Ky., 
Gay’s Case (1852), 1 De G. M. & G. 347. Refd. Ex p, 
Preece & Evans (1852), 20 L. T. O. S. 17 ; Re Wolver- 
hampton, Chester & Birkenhead Ry., Dale’s Case (1852), 
1 De G. M. & G. 513. 

6520. Postponed till all costs of winding up 
satisfied.] — Re Massey, Re Ereehold Land <fc 
Brickmaking Co., No. 5993, ante. 

6521. .] — (1) Where the assets of a co. in 

compulsory liquidation are insufficient for pay- 
ment of the costs of the winding up, the official 
liquidator is not entitled to any remuneration. 

(2) Wliere in the compulsory winding up of a 
co. the assets are insufficient for the jiayment in 
full of costs, the costs of realisation are payable 
out of the assets in priority to costs incurred in 
internal litigation, & these latter costs, including 


those of the liquidator, are payable, ratably, 
without regard to priority in the dates of the 
orders under which such costs have been directed 
to be paid. — Re Dronfield Silkstone Coal Co, 
(No. 2) (1883), 23 Ch. D. 511 ; 52 L. J. Ch. 963 ; 
31 W. R. 671. 

Annotations : — As to (2) N.P. Re Dominion of Canada 
Plumbafifo Co. (1884), 27 Ch. D. 33. Consd. Re Blundell, 
Blundell v. Blundell (1890), 59 L. J. Ch. 269. Refd. 
Re Staffordshire Gas & Coke Co., (1893] 3 Ch. 523. 
Oenerally, Refd. Batten v. Wedgewood Coal & Iron Co. 
(1884), 28 Ch. D. 317. 

(h) Costs of Petitioning Creditor, 

6522. First charge on assets.] — jRc Audley Hall 
Cotton Spinning Co., No. 5748, ante. 

6523. .] — Where in the course of winding 

up a co. orders have been made for the payment 
of costs out of the estate, the petitioners in the 
winding up are alone entitled to priority. — Re 
Marlborough Club Co., Ex p. Percival (1868), 
L. R. 6 Eq. 519. 

Annotations ; — Expld. Re Dronfield Silkstone Coal Co. 
(No. 2) (1883), 23 Ch. D. 511. Consd. Re London MeUl- 
lurgical Co., [1895] 1 Ch. 758. 

Whether set off against calls due.] — See No. 5750, 
ante. 

{c) Charges of Company's Solicitor. 

6524. Priority to liquidator’s remuneration.] — 

Re Massey, Re Freehold Land & Brxckmaking 
Co., No. 5993, ante. 

6525. Lien on documents coming into possession 
before winding up — Not on those obtained in course 
of winding up,] — Capital Eire Insurance 
Assocn., No. 5825, ante. 

6526. .] — An action was brought by a 

CO. against its creditors for penalties for acting 
without qualilication. N. acted as solr. for the 
co., &/ documents came into his hands in the 
course of the action. The co. was ordered to be 


the respective shaios or classes of 
Fhares. — Re Kyjxie Coppek MiNiiS 
(1917), 17 S. R. N. S. W. 4 89.— AUS. 

f. Balance after passing of filial 
accounts jyaid into court — Payment out 
of court to person not entitled — Rif/ht of 
Receiver 'General to recover.] — The liqui- 
dators of an insolvent bank passed 
their final accounts & paid a balance 
remaining In their hands, into ct. 
It appeared that by orders issued 
either through error or by inadvert eu(Mi 
the balance so deposited had been paid 
out to a person who was not cntitl<*d 
to receive the money, & the Receiver- 
General for Canada, as trustee of the 
residue, intervened, & applied for an 
order to have the money repaid in 
order to be disposed of under Winding- 
up Act ; — Held : the Receiver -General 
was entitled so to inter^^eno, although 
the throe years from the date of the 
deposit mentioned in Winding-up Act 
had not expired, & even if he was not 
so entitled to intervene, the provincial 
cts. had Jurisdiction to compel repay- 
ment into ct. of the moneys improperly 
paid out. — Hogaboom v. Receiver- 
General OF Canada, Re Central 
Bank of Canada (1897), 28 S. C. R. 
192.— CAN. 

g. Priority of claims — Liens — Con- 
struction of Winding-up Act, 1006 (c. 
144), 6. 92.1 — The priority given by 
the above sect, relates to such cdalrns 
as existed against the co. at the time 
of going into liquidation, & docs not 
extend to liens, hypothecations or 

ledges nlacod on the assets of the co., 
y the liquidators under an order of 
ct, for the purposes of the proper 
winding up of the alTairs of the co. — 
Re Mirimichi Pulp & Paper Co., 
Keyes v. Haninoton (1913), 13 

E. L. R. 327.— PAN. 


h. Himdend due to fornu'r solicitor 
— Whether part of official receivers 
duties to pay solicitor's creditors .] — In 
the winding up of a Joint-stock co. iu 
bkpey. a considerable sum of money 
was declared to be due to the former 
solr. of the co. as a dividend on foot 
of his claim, & he gave to several 
creditors to whom ho was himself 
indebted ordem on the oflioial liqui- 
dator in whose hands the fund was, for 
)ayment of those creditors; — Held: 
laving HU<-U a duty cast upon either 
.ho ofilcial assignee or official litjui- 
dator, would be foreign to the legiti- 
mate purposes for which they were 
appointed ; & as one of the parties to 
whom such orders w^ere given filed a 
cause petition in Chancery to compel 
the ofilcial liquidator to pay It, the 
c.t. refused the application, & directed 
the official liquidator to retain the 
funds until further order. — Re Dublin 
Caitle Market Co. (1867), 16 L. T. 
240. — IR. 

k. Proceeds of mortgaged assets — 
Balance after jyayment of encumbrances 
to pay general costs of lifpddaiion .] — 
Where assets belonging to a co. In 
liquidation are encumbered it is only 
the balance after payment of the 
encumbrance together with the costs 
of realisation or iiresorvat ion of such 
assets which is available for the 
general costs of liquidatUm. — Green - 
acre’b Executors v. Kemp, [1916] 
T. P. D. 247.— S. AF. 

l. Whether assets of company I table 
— For costs of persons successfully re- 
sisting being placed on list of con- 
tributorics.] — The official liquidator of 
a CO. found liable in expenses to persons 
who had successfully resisted being 
pl^ed on the list of contributories 
although the assets of the co. lu the 


liquidator’s hands were admittedly 
insufficient to^meet these exj)enHes. — 
Consolidated Copi»eh Co. of Canada, 
Ltd. V. l^KDDiE (187 7), 5 R. ((’t. of 
Sess.) 393.— SCOT. 

m. Assets insufficient to pay costs 
of liquidation — Petitioning creditor not 
eniiUed to preferential charge — On assets 
remaining after deduction of costs of 
realisation.] — The assets i‘ecovere<l 
under a ii(iuidatioii were insufficient 
to meet the costs of the liquidation. 
In a competition between the liqui- 
dator, the li(iuidator’H solr., ^ peti- 
tioning creditor : — Held : petitioning 
creditor was not entitled to a prefer- 
ential clmrge on the assets remaining 
after deduction of the actual costs 
of realisation.— WniUHAM (Official 
Liquidator) Edinburgh 3’avilion, 
Ltd. V. Walker (1906), 44 8c. L. R. 
10.— 45COT. 

n. Authority of liquidator to pay 
final dividend- — To deceased debenture- 
holder's representatives.] — Re ScoiTiSH 
Amicable Heritable 8ecurities, 
Ltd., [1916] 2 8. L. T. 52.— SCOT. 

o. Costs of liquidation — Whether 
payable out of proceeds belonging to 
debenture-holders.] — In the winding up 
of a CO. the ct. will refuse to order the 
payment of the general costs of the 
Ihiuidation out of proceeds in the hands 
of the official liquidator belonging to 
debenture -holders, even although the 
coste were incurred iu an examination 
of the officers of the co. by the express 
leave of the ct., & although the co. 
was woimd up on the petition of the 
debenture -holders, He tho liquidator 
was appointed at their Instance & by 
their itjquest. — Re J. G. Ward 
Farmers’ Assocn., Lti>., Kx p. Cook 
(1897), 16 N. Z. L. R. 322.— N.Z. 
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wound up compulsorily &> a liquidator was 
appointed. The liquidator continued the action 
& refined N., but afterwards discharged him &> 
appointed another solr., to whom he required N. 
to hand over all documents relating to the action. 
N. claimed a lien for costs. This summons was 
taken out by the liquidator for an order for the 
delivery of documents : — Held : N. had a good 
lien on, & was entitled to retain until his costs 
were paid, all documents which had come into his 
possession, & on which he had acquired a lien 
before the order for winding up, but must deliver 
those acquired in the course of the winding up. — 
Rc Rapid Road Transit Co., [1909] 1 Oh. 90 ; 
78 L. J. Ch. 132 ; 99 L. T. 774 ; 53 Sol. Jo. 83 ; 
16 Mans. 289. 

Annotations : — Menid. Ite Caiidery, London Joint Stock 

Bank v. Wiffhtman (1910), 54 Sol. Jo. 444 ; Moffuer- 

dltchian v. Lightbound, 11917] 1 K. B. 297. 

6527 . Documents delivered up in order that 

costs shouid be paid out of assets coming to liqui- 
dator — Debts of company settled by compromise — 
Delay in application by solicitors.] — Re Dover, 
Hastings Brighton Junction Ry. Co., Ex p. 
A’Beckett & Symtson & Prance, No. 6062, ante, 

6528 . Lien on fund recovered by his exertions ~ 
Costs incurred before winding up.] — (1) Delay by 
a solr. in applying under Solicitors Act, 1860 
(c. 127), for an order charging his costs on property 
recovered by liim is no ground for refusing the 
order unless other rights in respect of the property 
have arisen in the meantime. 

Solrs, employed by a limited co. recovered a 
claim against an estate in course of administration 
by the ot. The co. was subsequently wound up 
by the ct. Shortly after the winding-up order 
was made, the solrs. applied for an order charging 
their costs on the co.’s share of the fund in ct. 
to the credit of the administration action : — 
Held : as the charging order in this case conferred 
no new right but was only a chea]> & speedy mode 
of enforcing the common law lien on the co.’s 
sliare of the fund in ct., which lien existed prior 
to the winding up, the ct., in the exercise of its 
discretion under the statute, would make the order. 

(2) An order made under Solicitors Act, 1860 
(c. 127), 8. 28, on the interest of a co. in a fund in 
ct. is not such an execution on the assets of the 
CO. as would be void under 1862 Act, s. 1(>3. — 
Re Born, Curnock v. Born, [1900J 2 Ch. 433 ; 
69 L. J. Ch. 669 ; 83 1.. T. 51 ; 49 VV, R. 23 ; 44 
Sol. Jo. 611. 

Annot at 10718 : — As to (1) Folld. Re Meter Cabs, (1911) 2 

Ch. 557. Qenerallu, Mentd. Tlie Birnutu VV’ood, [1907 J 

P. 1. 

6529. .] — A solr. has a lien on a fund 

recovered by his exertions in the winding up of 
a CO. as against the liquidators for his costs of 
recovering it incurred prior to the winding up as 
well as during the winding up, & also for the 
costs of establishing his ret^ner against the 
liquidators. — Be Meter Cabs, Ltd., [1911] 2 
Ch. 557 ; 81 1.. J. Ch. 82 ; 105 D. T. 572 ; 56 
Sol. Jo. 36 ; 19 Mans. 92. 

Annotations : — Mentd. Moguerditchian v. Lightbound, [1917] 

1 K. B. 297 ; Re Eden, Watkins v. Eden, [1920] 2 K. B. 

333. 

6530 . Taxation of bill of costs — Delivered more 
than twelve months before winding up.] — A solr. 
delivered to the directors of an abortive railway 
co. his bill of costs, No. 1. It was perused by an 


experienced solr., named by the solr. retained, at 
the request of the directors, & items were taxed 
off, leaving £275 5s. 6d. as the amount due. The 
directors paid £200 on account, leaving a balance 
of £75 5s. 6d. due. An order to wind up the co. 
was obtained, the solr. claimed a lien on the 
papers for his costs. He delivered a bill of costs, 
No. 2, commencing with tlie balance of £75 5s. 5d., 
amounting to £233 9s. lOd. On the petition of 
the official manager, seeking the taxation of the 
solr.’s bills of costs, No. 1 & No. 2, it appeared 
that the bill of costs No. 1 had been duly delivered 
more than twelve months before the date of tlie 
petition to tax : — Held : bill No. 1 could not be 
taxed, except under special circumstances, which 
did not exist in tliis case ; & the ct. ordered bill 
No. 2 to be taxed, directing the master not to 
investigate the accuracy of the balance of bill 
No. 1, with wliich bill No. 2 commenced, furtlier 
than to ascertain that that balance had not in 
fact been paid. — Re James, Ex p. Quieter (1850), 
4 Do G. & Sm. 183 ; 64 E. R. 789. 

Afmotations : — Consd. Marsoillofl Extension Ry. & Land Co., 

Kx p. Evans (1870). L. R. 11 Eq. 151. Refd. Re Foes, 

Bilbao iu?h, Plaskitt & Foes, [1912] 2 Ch. 161. 

6531. Delivered three months before 

winding up.] — Three months after a solr. to a co. 
had delivered his bill of costs, the co. was ordered 
to be wound up. Subsequently he delivered a 
further bill to the official liquidator. More than 
twelve months elapsed, & the solr. carried in a 
claim for payment of both bills : — Held : both 
bills must be referred for taxation before they 
could be paid. — Re Marseilles Extension 
Railway & Land Co., Ex p. Evans (1870), 
L. R. 11 Eq. 151 ; 40 L. J. Ch. 197 ; 23 L. T. 047 ; 
19 W. R. 379. 

Annotations : — Folld. Re 1 OSS. llilbi'ongbf l^laskltt 8c 

[1912] 2 Ch. Kil. Mentd. Re Park, Colo v. Park, Park v. 

Cole (1889), 37 W. R. 742. 

6532. Delivered less than twelve months 
before winding up.]— If a solr.’s bill of costs due 
from a limited co. be delivered less than twelve 
months before the co. is wound up it can be taxed 
at any time during the winding up. 

Taxation of costs in a winding up whether 
voluntary or compulsory ought not to be made 
under Solrs. Act, 1843 (c. 73), but under the general 
jurisdiction of the ct. It is ordered only as a 
means of ascertaining the amount of the solr.’s 
claim against the assets. The fomi should be 
that, generally adopted in winding up by the ct., 
in which there is no submission to pay, &. as a rule 
the solr. is allowcnl to add the costs of taxation 
to Ills claim . — Re Foss, Bilbrough, Plaskitt 
Foss, [1912] 2 Ch. 161 ; 81 L. J. Ch. 558 ; 106 
L. T. 835 ; 56 Sol. Jo. 574. 

Annotation : — Apld. Re Palace Restaurants, [1914] 1 Ch, 

492. 

6533. Delivered in winding up in respect 
of costs incurred before winding up.] — Re Palace 
Restaurants, Ltd., No. 5309, ante. 

{d) Costs of Actions by and against Company. 

6534. Taxed costs ordered to be paid by company 
— Whether in priority to other creditors.] — Where 
the taxed costs of a successful application against 
a co. were directed to be paid by the co. wliich 
was being wound up : — Held : the official 
liquidator was justified in refusing payment of 


PART III. SECT. 36. SUB-SECT. 12.— 

B. (d). 

p. Successful action against com- 
pany begun before liouidatum — Whether 
plaintijg*8 costs paid in priority to all 
other claims.] — After au ac?tlou for 


resciHsion of contract & ropajunent of 
sums paid thereimdor was begun 
before liquidation & subsequently 
proceeded with, the successful pitf. 
was allowed to rank as an ordinary 
creditor in respect of the sums directed 


to be repaid, but was held to bo 
disontltled to an order for payments of 
his costs in priority to all other claims. 
— ^Ttzherbert V . Dominion Bed 
Manufactitrino Co., [1917 ] 2 W. W. R. 
727 ; 24 B. C. R. 38.— CAN. 
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the costs in preference to the other debts of th<» 
CO. — Be Scottish Sl Universal Finance Bank, 
Ex p. Ship (1865), 12 L. T. 728 ; 11 Jur. N. S. 
619 ; 13 W. R. 1016. 

Annotations : — Befd. Re Bank of Hindustan, China & Japan, 
Levick’s Case (1867), 17 L. T. 237 ; Re London Metal- 
lurgrioal Co., Ex p, Parker (1895), 64 L. J, Ch. 442. 

6535. Payable In full out of assets.] 

Leave having been given to a claimant against 
a CO. in liquidation to bring an action against 
the CO. in respect to the subject-matter of the 
claim, & leave having also been given to the 
official liquidator to defend such action, the action 
was brought, & the claimant obtained a verdict 
which carried costs ; — Held : the claimant was 
entitled to have his costs of the action, & also 
his costs of the application for leave to bring the 
action, paid in full out of the assets of the co., 
as well as liis costs of tlie application to the ct. 
for an order establishing his right to such payment ; 
all his other costs to be added to his debt. — Re 
Trent & Humber Ship Building Co., Bailey 
& Leetham’s Case (1869), L, R. 8 Eq. 04 ; 38 
L. J. Ch. 485 ; 20 I.. T. 301 ; 17 W. R. 1079. 
An'notations : — ^FoUd. Re Uuiversal Non-Tariff Fire Anace.; 

Exp. Forbes (1875), 23 W. R. 464 ; Re Home Investment 
Soc. (1880). 14 Ch. D. 167. Consd. Re Dominion of 
Canada Plumbago Co. (1884), 27 Ch. D. 33. Apld. Re 
Wenborn, [1905] 1 Ch. 413. Refd. Re Blundell, Blundell 
r. Blundell (1890), 59 L. J. Ch. 269 ; Re London Metal- 
lurgical Co., [1895J 1 Ch. 758. 

6536. Not proved as debt.] — Where 

a co. in course of liquidation is ordered to j>ay 
costs, such costs are not to be proved as a debt in 
the winding up, but are payable in full out of the 
assets of the co. — Madrid Bank v. Felly (1869), 
L. R. 7 Eq. 442 ; 21 L. T. 13 ; 33 J. P. 590. 
Annotation : — Mentd. Re Imperial Land Co. of Marseilles 

(1870), 22 L. T. 598. 

6637. .] — Re Paraguassu Steam 

Tkamroad Co., L^rrao’s Case, No. 6007, ante. 

6538. .] — Re Home Investment 

Society, No. 6010, ante. 

6539. .]—Re Dronfield Sii.kstone 

Coal Co. (No. 2), No. 6521, ante. 

6540. How far immediate payment 

ordered.] — In the winding up of a co. the liquidator 
changed his solr. The first solr. claimed to be 
paid his costs. The liquidator set up in defence 
that he had, in pursuance of an order of the ct., 
paid away part of the assets in discharging the 
costs of an unsuccessful attempt to settle an 
alleged shai'eholder on the list of contribuU^ries, 
& tliat the only remaining assets amounted to 
£9, which was quite insufficient to pay the appet., 
& which he claimed to retain for costs out of 
pocket : — Held : the successful litigant whoso 
costs were ordered to be paid by the liquidator, 
was entitled to immediate payment of those costs 
in priority to the general costs of liquidation 
including costs of realisation ; & the remaining 
assets, amounting to £9, must be apportioned 
equally between the liquidator & tlie appet. — 
Re Dominion of Canada Plumbago Co. (1884), 
27 Ch. D. 33 ; 53 L. J. Ch. 702 ; sxd) nom. Re 
Dominion of Canada Plumbago Co., Ittd., Ex p. 
Beau., 50 L. T. 518 ; 33 W. R. 9, C. A. 

Annotation : — Apld. Re Blundell, Blundell Blundell (1890), 

44 Ch. D. 1. Consd. Re Staffordshire Gas & Cuke Co., 
[1893] 3 Ch. 523. FoUd. Re London Metallurgical Co., 
11895] 1 Ch. 758. 

6641. .]— Rule 31 of 1890 

(Winding-up) Rules does not affect the priority 
which under the old practice attached to costs 
ordered to be paid by the liquidator out of the 
assets of the co. to a successful litigant, & the costs 
directed to be paid by an order in that form are 


prima facie payable immediately & in full out of 
the net assets of the co. The otius is on the 
liquidator to show that the condition of the assets 
is such that immediate payment cannot be made ; 
& if he shows that other persons have a prior 
right to, or are entitled pari passu with the success- 
fid litigant, no order for payment will be made 
without providing for the other claims. — Re 
London Metallurgical Co., [1895] 1 Ch. 758 ; 
43 W. R. 476 ; 11 T. L. R. 308 ; 39 Sol. Jo. 363 ; 
13 R. 436 ; sub nom. Re London Metallurgical 
Oo., Ex p. Parker, 64 L. J. Ch. 442 ; 72 L. T. 
421 ; 2 Mans. 276. 

6542. ,] — Where there is a winding up 

of a CO., whether compulsory or voluntary, all 
claims of creditors, including those in respect of 
costs, ought primd facie to be dealt with in the 
winding up in accordance with the rules applicable 
to the distribution of the assets ; but if an action 
is pending to which the co. is a party, & the co. 
by its liquidator determines to prosecute or defend 
the proceedings for the estate, the estate must 
be treated as the party litigant, & must in case 
of failure pay the costs in full. 

V'. brought an action against a co. for damages 
for breach of contract. After a day had been 
fixed for the trial the co. passed an extraordinary 
resolution for voluntary winding up. Within a 
week afterwards C. wrote to the liquidator asking 
whether he was prepared to admit C.’s claim in 
whole or in part. The liquidator replied that 
he could not admit the claim. At the trial (). 
recovered judgment for damages & costs : — Held : 
the liquidator had adopted the defence of the 
action, & C.’s costs of it must be paid in full out 
of the assets of the co. — Re Wenborn Co., 
[1905] 1 Ch. 413 ; 74 L. J. Ch. 283 ; 92 L. T. 228 ; 
53 W. R. 332 ; 21 T. L. R. 229 ; 49 Sol. Jo. 259 ; 
12 Mans. 45. 

Annotation Apld. Re Free (1911), 56 Sol. Jo. 175. 

6543. Though judgment under appeal.] 

— The mere fact of the judgment obtained against 
a liquidator being under apj>eal does not affect 
the application of the rule that the successful 
deft, is entitled to have his costs in full out of the 
assets of the co. of an action brought or defended 
by the co. & continued after winding up by the 
liquidator. — Re Free (Thomas) & Sons, Ltd. 
(1911), 56 Sol. Jo. 175. 

6544 . J — Costs of unsuccessful litiga- 

tion incurred by a liquidator, whether in a 
voluntary or compulsory winding up, are payable 
to the party entitled out of the assets of the co. 
in priority to the costs of the liquidation. This 
rule applies, whether the order simply directs 
X)ayment of costs, or directs that the costs be 
paid out of the assets of the co. or that the 
liquidator do pay the costs with liberty to recoup 
himself out of the assets. — Re Pacific Coast 
Syndicate, Ltd., [1913] 2 Ch. 26 ; 108 L. T. 823 ; 
57 Sol. Jo. 518 ; suh nom. Re Pacific Coast 
Syndicate, Ltd., Ex p. British Columbian 
Fisheries, Ltd., 82 L. J. Ch. 404 ; 20 Mans. 219. 

6545. Representative action — Carried on without 
leave after winding up — Dismissed by consent.] — 
An action was commenced by two shareholdeis 
in a CO., on behalf of themselves & all other share- 
holders, to impeach a contract made with the co, 
on the ground of fraud. Before the trial the co, 
was wound up, & jfftfs. did not obtain leave in 
the winding up to carry on the action. At the 
trial the action was dismissed by consent without 
costs : — Held : the ct. had no jurisdiction to order 
pltfs’. costs to be paid out of the assets in the wind- 
ing up, altliough the judge who heard the action 
certified that the action was for the benefit of the 
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CO., & gave liberty to the pltfs. to apply in the 
liquidation for their costs. — Re Hull Central 
Drapery Co. (1880), 15 Oh. D. 326 ; 43 L. T. 
679 ; 29 W. B. 164, C. A. 

6646. Test action to rectify register — Costs of 
other actions Incurred but not ordered to be paid 
before winding up — Added to sums due on rectifica- 
tion.] — Re British Gold Fields op West Africa, 
No. 6409, ante. 

(e) Realisation of Assets subject to Security. 

6647. What will be allowed out of fund — Costs 
of carrying on business — Costs of preservation.] — 

Under agreements made between a co. & G., 
from whom the co. had previously bought its 
works, G. was to advance money to the co., & 
all moneys due to the co. were to be received by G. 
who was to apply these moneys & also the money 
to be advanced by him in paying wages & salaries 
& other outgoings for the business of the co., 
subject thereto was to repay himself. An order 
was made for winding up the co., under which 
G. & the liquidators made an agreement for an 
advance by G. of further sums on similar terms. 
G. advanced money for the payment of rent, 
rates, wages, outgoings ; a large balance 
remained due to him. The leasehold property, 
inachinery, & plant of the co. were sold by the 
liquidators : — Held : the costs of carrying on the 
business were not payable out of the mtged. 
property in priority to debentures as costs of 
preservation, &, subject to the costs of realising 
the property, the fund belonged to the debenture 
holders in priority to the claims of G. or the 
liquidators for the costs so incurred. — Re Beoent’s 
Canal Ironworks Co., Ex p. Grisskll (1875), 
3 Ch. D. 411, C. A. 

Amiotafions : — Reid. JRe Staffordsliire Gas & Coke Co., 
11S93] 3 Ch. 523. Mentd. Re General South American 
Co. (187()), 34 L. T. 202 ; Re New City Constitutional 
(.lul) Co.. Rx p. Piirssell (1887), 34 Ch. I). «4« ; Re Grmcrod, 
Grierson, [1890] W. N. 217; Securities & Properties 
Corpn. V. Ilrlghton Alhambra (1893), 62 L. J. Ch. 666 ; 
Hand v. Blow, [1901] 2 Ch. 721 ; Davy v. Scarth, [1906] 
1 Ch. 55, 

6548. .] — Re Ormerod, Grierson & 

Co., 11890] W. N. 217. 

6549. Costs of misfeasance proceedings — 

1890 (Winding up) Act, s. 10.] — Moneys recovered 
in a winding up in jjroceedings under the above 
sect., & by calls on contributories, belong to 
the holders of debentures charging all the imder- 
taking & property of the co., present & future, 
including its uncalled capital for the time being, & 
are not, where the total assets are not sufficient to 
pay the debenture-holders in full, subject to costs 
directed by the winding up order to be paid out 
of the assets of the co, 

Semhle : the costs incurred by the liquidator 
in proceedings under the sect, must be paid out 
of the money recovered in those proceedings. — 
Re Anglo-Austrian Printing & Publishing 
Union, Bbabourne v. Same, [1895] 2 Ch. 891 ; 
65 L. jr. Ch. 38 ; 73 L. T. 442 ; 44 W. B. 186 ; 
12 T. L. B. 39 ; 40 Sol. Jo. 68 ; 2 Mans. 614. 


C. Distribution amongst Creditors* 

6550. Funds held for creditor — May be 
garnished.] — Re Warwick, etc. By. Co., 
Prichard^s Claim, Ex p. Turner, Ex p. Smith, 
No. 6293, ante. 

6651. Payment to English creditor dying abroad 
— Production of English probate necessary.] — 

Where a creditor of an English co. which was 
being wound up by the ct. died domiciled abroad : 
— Held : the official liquidator could not send a 
dividend abroad to be paid to the foreign exors, 
but that the dividend could only be paid on pro- 
duction of an English probate . — Re Commerciai. 
Bank Corpn. op India the East, Fernandes* 
Executors Case (1870), 5 Ch. App. 314 ; 22 
L. T. 219 ; 18 W. R. 411 ; sub norn. Re Com- 
mercial Bank Corpn. of India & the East, 
Ex p. Inland Revenue Comrs., 39 D. J. Ch. 497, 
L. J. 

Annotation : — Consd. A.-G. v. New York Breweries Co., 

[1898] 1 Q. B. 205. 

6552. Payment into court of assets to provide for 
claim — Liquidator entitled to costs of appearance 
on payment out.] — Re Bonelli’s Electric Tele- 
graph Co., Cook’s Claim (No. 2), No. 6016, ante. 

6553. Sum In comt in name of two creditors — 
Claim by one creditor for payment of whole — 
Leave to serve notice of application out of juris- 
diction.] — A CO. being in liquidation, an order was 
made for closing the liquidation upon payment 
of a dividend upon the unpaid debts of the co. 
One of the claims certified to be due was made in 
the names of 8. & P. & the dividend upon this claim 
was paid into ct. 8. claimed to be entitled to the 
whole sum discharged from any claim of P. who 
was resident out of the jurisdiction, & took out 
a summons for payment to him, lie asked for 
leave to serve this summons on I*, out of the 
jurisdiction : — Held : leave should be given. — 
Re Eiebjg’s (Baron) Cocoa & Chocolatfj Works, 
Ltd. (1888), 59 L. T. 315. 

6554. “ Final dividend *’ — What amounts to.] — 
Pltf. insured cei*tain sums deposited in the M. 
Bank with defts. who undertook to pay him 
interest on such deposits should default be made 
by the bank “ until the principal was paid by the 
bank &/or the undertakers ; & the principal sums, 
less any portion of the principal previously 
received from the bank when the final dividend 
in bkpey. or liquidation is declared.” A few days 
after the policy was entered into the M. Bank 
went into liquidation. It was reconstructed, & 
subsequently again went into liquidation. Under 
this second liquidation dividends to the extent 
of 5s. Id. in the pound were paid to pltf. The 
last of such dividends did not purport to be a final 
dividend, but practically the assets were exliausted, 

what remained had been taken over by a new 
CO. for realisation. This new co. offered shares 
to pltf. in payment of the balance of his deposits 
which he in accordance with the i)rovisions of the 
insurance policy rejected. Pltf. then sued defts. 
for payment of the balance of the deposits. Defts. 


PART III. SECT. 36, SUB-SECT. 12.— 

B. (e). 

q. Sale of moriaciqed premises — 
Amount realised insuMcie^il to satisfy 
security — Right of liquidator to retain 
his co^s of realisation,] — In the conrso 
of a oompnlsory winding up, the 
Uauidator sold mortgaged premises 
with the consent of the mortgagee. 
The proceeds were insufficient to pay 
the mtge. in full ; — Held : the liaui- 
dator was entitled to retain out of the 
proceeds the costs of realisation. — 
lie Northern Miixing Co., [1908] 
1 I. H. 473.— IR. 


PART III. SECT. 36, SUB-SECT. 12.— 

C. 

r. Right of English creditors to share 
in assets — Assets realised in Queens- 
land.] — In the winding up of a 
CO. in Queensland a decree was made 
that creditors in England were entitled 
to share with creditors in Queensland 
in the distribution of assets realised 
in Queensland. — Re Queensland 
Bank, Ltd. (1867), 1 Q. S. C. K. 159.— 
AUS. 

c. Claims of creditors — Estimated 
hy skdvle.] — The railway co. having 


become insolvent, an Act was passed 
estimating the claims of creditors for 
land taken by the co. at 630,000, & the 
value of the whole railway property at 
6100.000, & directing that J30,00() 
should be applied on debts for land & 
the balance of the 6100,000 divided 
pro rata among the other creditors. 
The $30,000 proved more than suffi- 
cient to pay the land debts In luU, 
& the CO. claimed the balance : — Held : 
tbo other creditors were entitled to It. 
— Re CoBoURG & Peterborough Ry. 
Co. (1809), 16 Gr. 671.— CAN. 

t, Admitted ovi of iime — 
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D , ( a ) (&),1 

contended that they were not liable to repay 
until the final dividend was paid on the liquidation 
of the M. Bank, & that the last paid dividend was 
not final, <fc the liquidation was not yet com- 
pleted : — Held : they were liable. — Murdock v. 
Heath (1899), 80 L. t. 50. 

6555. Creditor’s claim compromised — Enforce- 
ment by summons In winding up.] — Tlie claim of 
a creditor in a winding up was compromised : — 
Held : there was jurisdiction to enforce that com- 
promise against tlie creditor by summons in the 
winding up. — He (taudet Fuurks S.S. Co. (1879), 
12 Ch. D. 882 ; 41 L. T. 503 ; sub nom. Re Gaudet 
FrAres, Ltd., I.eslie’s Case, 48 L . J . Ch. 818. 

H. Distribution amongst Contribidories. 

(a) In General. 

6556. What are “surplus assets — Amount 
after repaying paid-up capital & debts & liabilities 
of company.] — The term “surplus assets,” when 
used in ai*ts. of assocn. providing for distribution 
among the shareholders on a winding up taking 
place, has no such recognised technical meaning 
that the ct. is bound to construe it as referring 
to the assets after providing only for debts, 
liabilities, & costs, without rocoux>ing paid-ui^ 
capital. 

The capital of a co. was £100,200 in 100,000 
ordinary shares & 200 founders’ shares respectively 
of £1 each, all of which, excexit one founders’ share, 
were issued & fully paid-up. One of the arts, 
of assocn. was as follows ; “If the co. shall bo 
wound up, one-fifth of the surplus assets, if any, 
shall belong to & be divided among the holders of 
founders’ shares, & the remaining four-fifths of 
such surplus assets shall belong to & bo divided 


among the holders of ordinary shares in pro- 
portion to the amount of capital paid up on the 
shares held by them.” Another art. had provided 
that the profits in each year should be applicable 
in or towards payment of a dividend of 8 per ceni>. 
on the amount paid up on the ordinary shares, 
that the surplus, if any, should be divided, as to 
one-fifth among the holders of founders’ shares, & 
as to the other four-fifths among the holders of 
ordinary shares in proportion to the amounts for 
the time being paid up thereon. The co. went 
into voluntary liquidation, &, after providing for 
all debts, costs, & liabilites, a sum of about £90,000 
remained for distribution among the shareholders ; 
— Held: having regard to both arts., “surplus 
assets ” meant the assets remaining after pro- 
viding for debts, costs, & liabilities, & also recoup- 
ing the paid-up capital subscribed by all the 
shareholders.^ — Re New Transvaal Co., [18961 
2 Ch. 750 ; 65 L. J. Ch. 868 ; 75 L. T. 272 ; 40 
Sol. Jo. 685 ; 3 Mans. 264. 

AnTUiintions : — FoUd. He l*oabody Gold Mining Corpii. 

(185)7), 42 Sol. Jo. 5)7. Expld. Re Jtarnel Syndicate, 

11911] 1 Ch. 749. 

6557. .] — Re Peabody Gold Mining 

CoiiPN., Ltd. (1897), 42 Sol. Jo. 97. 

Amu)tatio)i : — Expld. Re Ramel Syndicate, [1911] 1 Ch. 749. 

6558. Share of assets of shareholder — Paid to 
“ Companies Liquidation Account ’’ — Cannot be 
garnished.]— Spence v. Coleman, No. 5988, a/dc. 

(6) Adjustment of Rights between Contributories, 

6559. Right of court to adjust — Right of trans- 
feror to sue transferee in respect of indemnity for 
calls not affected.] — By 1862 Act. s. 109, it is 
provided that the Ct. of (^h. shall adjust the rights 
of contributories amongst themselves & dis- 
tribute any surplus that may remain amongst 
the parties thereto : — Reid : this sect, does not 
prevent a transferrer of shares in a co. from suing 


Claimant excluded from, benefit of 
pre%riou8 distribution.}— ^ A creditor of 
a CO. in liquidation failed to bring in 
his claim by the date announced by 
the offtcKl liquidator for claims to be 
made. Ho subsequently applied that 
bis claim might be admitted : — Held : 
the creditor was not precluded from 
coming In at a later stage, &: the only 
penalty for fail\ire to come in ’within 
the time stated in the notice was that 
prescribed by the statute, namely, 
that claimant would he excluded frtmi 
the benefit of any distribution made 
before his debt was proved. — I rack 
Jesudasen Pitj.ai V. Divvan Haiiapuu 
Ramasamy Chetty (1904), 1. L. R. 
27 Mad. 490.-—IND. 

a. Assets insufficient to satisfy de- 
bentures — TJ/piidator not receiver for 
debenture -holders — Application of profits 
arising from hook -debts <f' leasehold 
preiyiises.y—A co. prior to liquidation 
had Issued debent iu*es charged upon 
substantially all its assets, which were 
insufficient to pay the debentures in 
full. The liquidator proceeded to 
realise with the sanction of the de- 
benture-holders, but he was not ap- 
pointed receiver for them, nor were 
they In possession as mtgees. By 
leave of the ct. granted with the 
consent of the debenture-holders, 
certain book debts were paid in grrain 
instead of In cash, & the grain was 
resold at a profit. A profit was also 
made from the working of leasehold 
promisee Included In the assets : — 
field : the profits on resale of the 
CTain belonged to the debenture - 
holders, but the profits arising from the 
leasehold premises were free aspcts in 
the hands of the liquidator. — Re 
3. G. Ward FARMERis’ Asrocn., Ltd., 
Kxp. Cook (1898), 18 N, Z. L. R. 158. 
—N.Z. 


PART III. SECT. 36, SUB-SECT. 12.— 

D. (a), 

b. What are “ surplus assets ” — 
Not difference between value of vendors" 
shares allotted to directors — d’’ price 
paid for them by directors.]— In a 
voluntary winding up of a co. the sum 
of 1-1,400 was available for distribu- 
tion among the sbareholders of the 
CO. This sum had been jiald to the 
liquidator of the co. In compliance 
with deman<is made by him, by three 
directors of the co., & represented the 
ditTeronce between £2,400, the value of 
2,400 vendor's shai'cs allotted to the 
<lireetors by direction of 8., & £1,000, 
the price agreed to be paid by tlio 
throe directors to S., prior to the 
formation of the co. for the 2,100 
shares : — I/eld : in the winding up 
of the co. S,, as a shareholder of the 
co., was not entitled, as against the 
three directors, to receive any portion 
of the £1,400. — Re Stafford Felt Co. 
(1919), 19 S. R. N. 8. W. 461.~AUS. 

c. Rights of second prefer- 

ence shareholders to share.] — A muni- 
cipal water eo., Incorporated under 
Ontario Joint Stock Cos. Act, sold their 
undertaking & franchise to the muid- 
clpality, & passed a resolution pro- 
viding for payment at par value to 
the shareholders of the stock allotted 
to them in proportion to the amounts 
paid on their resi>eetivo shares & for 
jiayment of the liabilities & the costs 
of -winding up, etc;., & directed that 
the surplus should bo distributed 
amongst the members according to 
their interest. By a hyo-law of the 
CO., holders of second preference 
shares wore to be paid dividends at 
6 per cent., & for a period of five years 
were not to participate further in the 
profits of the co. In case of default 
in payment of any dividend, the 


deficiency was to be paid out of the 
net jjrofits of succeeding years, ^ no 
dividend was to bo paid on the ordinary 
st-ock until such deficiency should be 
fully paid. Second prefereneo share- 
holders also bad the right, under the 
bye-law, upon foregoing their secured 
dividend of 6 per cent., to surrender 
their shares & receive the par value 
thereof, or a con’esponding number of 
ordinary shaxt^s, in which case they 
would have the same rights & privi- 
leges as the ordinary shareholders ; 
but none of them exercised this oi»tion. 
The bye-law also iirovided that, in 
the event of the co. being woiuid up, 
if any surplus of the capital assets of 
the CO. was to be returned to share- 
holders, the holders of second prefer- 
ence shares were to bo paid the full 
amount of their shares & all dividends 
before the return of the capital of any 
ordinary shares, “ &, subject thereto 
& to the first preference stock, the 
holders of the ordinary shares shall be 
entitled to such surplus of the capital 
assets ” : — Held : the second prefer- 
ence shareholders were not entitled to 
shore in the Burplus assets, & the 
surplus was divisible among the 
ordinary sbareholders In iiroportion 
to the amount of their shares, not to 
the amounts paid on their shares. — 
Morrow v. Peterborough Water 
Co. (1902), 4 O. L. R. 324 ; 22 C. L. T. 
326 ; 1 U. W. R. 312.— -CAN. 

PART III. SECT. 36, SUB-SECT. 12.— 

D. (b). 

d. Right of court to adjust — 
Winding up of company because of 
misrepresentation.] — Edinburgh Em- 
PLoyERR Liability & Genkr.il Ab- 
SURANCE Co. (Liquidators) r. Sruth 
(1893), 31 Sc. L. R. 625 ; 1 S. L. T. 
321.-~SCOT. 
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a transferee in a ct. of law, on a contract of in- 
demnity, for calls made upon him by the official 
liquidator during the winding up of the co. notwith- 
standing a compromise between the liquidator & 
the transferee. — Joseph p. IIolhoyd (1874), 22 
W. B. 614. 

6560. What rights may be adjusted — Indemnity 
to contributory against calls.] — Under the juris- 
diction to adjust the rights of the contributories 
amongst themselves given by 1862 Act, s. 109, 
the ct. will not, under the winding up, enforce an 
alleged contract by the promoters to indemnify 
persons signing the subscription contract against 
all liability in respect of the shares, by directing 
a call payable primarily by the promoU^rs only. — 
Re Brampton & Longtown By. Co., Addison’s 
Case (1875), L. B. 20 Eq. 620 ; 44 L. J. Ch. 537 ; 
32 L. T. .592 ; 24 W. B. 113. 

6561. As between tortfeasor & contribu- 

tory.] — Under 1862 Act, s. 109, the ct. has juris- 
diction to adjust the rights inter se of contributories 
qua contributories ; it cannot enforce equities 
which persons who, as tortfeasors, being also 
contributories, have been ordered to pay money 
under sect. 165, may have against other persons, 
who happen also to be contributories, to compel 
them to make good the money so ordered to be 
paid. — Re Alexandra Palace Co. (1883), 23 
(3i. D. 297 ; 48 U. T. 424 ; sub 7iom, Re 

ALEXANDiiA Palace Co., Rx p. Goodson, 52 
E. J. Ch. 428 ; 31 W. B. 808. 

6562. How rights adjusted — Calls on shares not 
fully paid — To reimburse fully-paid shares.] — Re 
Anglesea Colliery Co., No. 6215, ayitc, 

0563 , ,j — arts, of assocn. of 

a CO. with a nominal capital divided into £1 shares 
provided that if on the winding up of the co. the 
surplus assets should be insufficient to rejDay the 
whole of the paid-up capital, such surplus assets 
should be distributed so that as nearly as might 
be the losses should be borne by the members in 
proportion to the capital paid, or which ought to 
have been on the shares held by them 

respectively at the commencement of the winding 
up, other than amounts jjaid in advance of calls. 
Shortly after incorporation 100,000 shares were 
issued on each of which the sum of 5,v. was paid 
up, & 25,000 further shares each of which was 
at once fully paid up. No calls were ever made. 


In the winding up of the co., after paying debts 
& exj)ense8 there remained assets sufficient to 
repay the holders of the 25,000 shares 15a. per 
share, but insufficient to repay all the paid-up 
capital on the 125,000 shares ; — Held : a call, 
actual or in account, of Ss. x^e^r share must be made 
on the holders of the 100,000 shares, so as to make 
these shares paid up to the extent of 8.s'. x>cr share ; 
the amount so called must be ax)plied in repayment 
of 12s. per share to the holders of the 25,000 shares, 
making their shares also x^aid up to the extent of 
Hs, x^«r share, & the assets in hand would then 
be divisible among the holders of the whole of 
the 125,000 shares pro rata, — Re Anglo-Con- 
tinental CoRPN. OF Western Australia, [1898] 
1 Ch. 327 ; 67 L. J. Ch. 179 ; 78 U. T. 157 ; 46 
W. K. 413 ; 14 T. L. B. 218 ; 42 Sol. Jo. 270 ; 
5 Mans. 184. 

Annotations : — Distd. Re Klnatan (Borneo) Rubber, [1923] 
1 Ch. 124 ; Re Mutosoopo He Blograph Syndicate, [1899] 
1 Ch, 896 ; Itc Welsh Whisky Distillery Co. (1900), 16 
T. L. II. 246. 

6564. By return of capital to shareholder.] 

— ^By the arts, of assocn. of a co., the directors 
were authorised to declare a dividend to be paid 
to the shareholders in proportion to the number 
of their respective shares the amount x^aid up 
thereon resx^ectively ; A in the iirospectus it was 
stated that the dii'ectors reserved power to issue 
1,000 fully paid-up shares, which were issued 
accordingly. The shares were of £25, on whicli 
the whole £25 was paid by some shareholders &> 
only £20 by the others. Dividends had been 
paid to the shareholders on the amounts so ii^'id 
by them respectively : — Held : in the distribution 
of the surx)lus assets of the co. after winding up, 
the holders of fully paid-ux> sliares were entitled 
to receive £5 a share before the asset s were divided. 
— Re Hodge’8 Distillery Co., Ex p, Maude 
(1870), 6 Ch. App. 51 ; 40 L. J. Ch. 2l ; 23 L. T. 
749 ; 19 W. B. 113, L. JJ. 

Annotaiinrus : — Consd. Sheppard v. Seiiulo, X^iiujaub & Delhi 
Ry. & Abbott (1887), 56 L. J. Ch. 558. Apld. Birch v. 
Cropper, He Bridgewater Navigation Co. (1 889), 14 App. Cas. 
525. Folld. Weymouth & Channel Islands Steam Packet 
Co., [1891] 1 Cli. 66. Consd. Re Sheppard’s Corn Malting 
Co., Ex p. Lowenfeld (1893), 70 L. T. 3 ; Re Anglo- 
Continental (^orpn. of Western Australia, [1898] 1 Ch. 327 ; 
Re Drimeld Gas Light t^o., [1898] 1 Ch. 451. Distd. 
Re Kinataii (Borneo) Rubber, [1923] 1 Ch. 124. Reid. 
Re Eclipse Gold Mining Co. (1874), Jj. H. 17 Eq. 490 ; Re 
Welsh Whisky Distillery Co. (1900), 16 T. L. IX. 246 ; 


6562 i. TTow rights adjusted — Calls on 
shares not fuUg paid — To rcimhvrac 
fully -paid sfmres.l—A. & IL, joint 
owners of the H. Mine, agreed to s(4l 
their interest therein to a eo., whlc;U 
was being formed for the i)nrpoH 0 
of working that mine, for the sum of 
£400 cash, & 4,000 shares of the co. 
By clause 7 of the arts, of assocn. it 
was declared that those 4,000 shares 
should be considered as shares paid up 
ill full, “ so that no call was to be made 
in respect of same.” The clause then 
provided that A. & B. should not have 
any greater or more extensive claim 
or demand against the capital or assets 
of the co. ill respect of the 4,000 sliares 
than the other shareholders in respect 
of their shares. The arts, then pro- 
vided for the dissolution & wiuaing 
up of the CO. in the event of the mine 
not turning out a successful adventure ; 
& that upon such dissolution, the 
property of the <*o. should be sold 
ik, divided amongst the shareholders 
“ ratably according to the number of 
shares hold by them respectively.” 
A. & B. wore two of the original 
members of the co. who had sub- 
scribed the memorandum of assocu. 
A petition having been presented for 
winding up the co. & the proceedings 
having been ordered to be had in the 
Ct. of Bkpey., A. & B. hied a charge 


claiming to be holders of fully paid-up 
shares, &, as such, entitled to an 
order that, for the purpose of ad- 
justing the rights of the contributories 
amongst themselves the liquidator 
should make a call on the holders of 
partly jiaid-up shares, in order that 
they, A. & B., might be recouped the 
excess of capital paid up, or treated 
as paid up, on their 4,000 shares. 
'J’ho charge having been disallowed, 
A. & B. appealed : — Held : having 
regard to the provislous of the arts, of 
assocn. applts. were not entitled to 
have such a call made. — Re Holyford 
Mininu Co. (1809), 3 I. R. Eq. 208.— 
IR. 

e. Holders of fully paid cL 

partly %mid shares — By payment of 
difference of amounts paid ^^p — M’ith 
interest to the former. j— W here the 
holders of fully paid-up shares are 
entitled, in a liquidation of a co. to 
be paid the dill'erenco between the 
amount of their shores & the amount 
paid up by other shareholders before 
the other shareholders receive any 
payment, they are entitled also to 
receive interest on this dilTorenco 
from the commencomout of the 
winding up until payment, although 
no provision is made in the arts, of 
assocn. or otherwise for the payment 


: of interest.— /fe Wood (F. H.) & 

; Sons, Ltd. (1905), 25 N. Z. L. R. 
! 326.— N.Z. 

f. — Where 

the holders of fully x>aid-up shares are 
entitled in the binding up of a co. to 
bo paid the differeuco between the 
amount paid upon their shares & that 
paid on the contributory shares before 
anything is paid to the holders, of the 
latter shares, t-hey are not also entitled 
to interest on such dlllercnco unless 
such right is derived from some 
contract ^vith the co. or from some 
provision in the co.’s arts, of assocn. — 
Re Ladysmith Gold Dredging Co., 
Ltd., [1921] N. Z. L. R. 204.— N.Z. 

f . Extension of company's works paid 
of reserve dt depreciation funds 
— Hale of company’s undertakxng — 
Rights of preference d> ordinary share- 
holders.^ — The directors of a (ias Co., 
as authorised by the arts, of assocn., 
from time to time canled parts of the 
oo.’s prohts to a reserve fund & a 
depreciation fund. The directors paid 
repairs of the works out of revenue 
& applied the whole of the reserve & 
deijreciatiou funds to the extension 
of works & other capital purposes of 
the CO. The co.’s undertaking having 
been sold, a question arose between 
the preference shareholders, who had 
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Sect 36. — Winding up hy court : Sub-sect, 12, D. 
{b) cfc (c) ; sub-sect, 13, A,"] 

Re West Coast Gold Fields, Rowe's Trustee’s Claim, 
[1906] 1 Ch. 1. 

6565 . By calling up discount — On shares 

issued as fully-paid at discount.] — It being ultra 
vires for a limited co. to issue snares at a discount 
or by way of bonus, although authorised to do 
so by the arts, of assocn., the holders of shares 
so issued are not thereby relieved from liability, 
in a winding up, to calls for the amounts unpaid 
on their shares for the adjustment of the rights of 
contributories inter se, as well as for the payment 
of the co.’s debts & the costs of winding up. — 
Welton V Sappery, [1897] A. C. 299 ; 66 L. J, Ch. 
362 ; 76 L. T. 505 ; 45 W. K. 508 ; 13 T. L. R. 
340 ; 41 Sol. Jo. 437 ; 4 Mans. 269, H. L. ; affg. 
S. C. sub nom. Re Railway Time Tables Publish- 
ing Co., Ex p. Welton, [1895] 1 Ch. 255, C. A. 
Annoiationa : — Distd. Re Home & Foreign Investment & 

A^ncy, fl912] 1 Ch. 72. il^ld. Re Welsh Whisky Dis- 
tiUery Co. (1900), 16 T. L. R. 246 ; Randt Gold-Mining 
Co. V. New Balkis Eersteling (1901), 71 L. J. K. B. 346 ; 
Mother Lode Consolidated Gold Mines v. Hill (1903). 
19 T. L. K. 341 ; Bisgood v. Henderson’s Transvaal 
Estate, (19081 1 Ch. 743 ; Dibble v. Wilts & Somerset 
Farmers, (1923] 1 Ch. 342. Mentd. Re I’cveril Gold 
Mines, (1898] 1 CTi. 122 ; Re Barlng-Gonld & Bharpington 
Combined Pick & Shovel Syndicate (1899), 68 L. J. Ch. 
429 ; Mosely v. Koffyfoutein Mines, (1904] 2 Oh. 108 ; 
Hickman r. Kent & Romney Marsh Sheep -Breeders* 
Assocn., (19151 1 Ch. 881. 

(c) Rights of Preference Shareholders, 

6566. To surplus assets — No provision in con- 
stitution — Division ratably among all classes.] — 

Upon the formation of a co. for working certain 
patents, the A, shareholders contributed all the 
capital, & the B. shareholders received paid-up 
shares as a consideration for the patents the 
premises on which they were worked. The A. 
shareholders were to receive out of the profits 
the whole amount of their capital with interest at 
£7 10«. per cent, before the B. .shareholders could 
participate in the profits : — Held : upon the wind- 
ing up of the co., no profits having been realised, 
there being a provision only for preferential 
dividend, & no provision as to the division of 
capital upon breaking up, the surplus assets 
must be distributed between both classes of share- 
holders pro rata without reference to their rights 
in respect of dividend. — Re London India 
Rubber Oo. (1868), L. R. 5 Eq. 519 ; 37 L. J. Ch. 
235 ; 17 L. T. 530 ; 16 W. R. 334. 

6567. .] — It was x^^^^^ided by 


clause 5 of the memorandum of assocn. of a limited 
co. with a capital divided into ordinary & pre- 
ference shares that the preference shares should 
entitle the holders to a fixed cumulative dividend 
of 7 per cent on the amount for the time being 
paid up thereon, & to the repayment of capital 
before any dividend was paid on the capital 
repaid to the holders of the ordinary shares, & 
to a further dividend calculated as therein 
mentioned. The co. had power to increase its 
capital & was desirous oi doing so. Upon a 
summons by the co. asking questions on the 
construction of the clause : — Held : (1) the co. 

could pay dividends on the ordinary share capital 
subject only to the fixed cumulative dividend at 
7 per cent on the preference shares & the further 
specified dividend ; (2) the preference shares 

entitled the holders thereof in the event of a wind- 
ing up of the co, to rank pari 'passu with the 
holders of the ordinary shares m any surplus 
assets of the co. — Anglo-French Music Co. v, 
Nicoll, [1921] 1 Ch. 386 ; 90 L. J. Ch. 183 ; 124 
L. T. 592. 

6568. Rights of priority given at issue — 

Under powers in constitution.] — A co. having 
power to increase its cai)ital to such amount 
upon such terms, & either with or without special 
privileges or jireferences to the holders of the 
shares in such increased capital, as they should 
deem expedient, raised further capital by the 
issue of preference shares entitled to a preferential 
interest of 10 per cent per annum ; the amount 
of such shares to be repaid on six months’ notice 
with 25 per cent bonus, such payment of interest, 
repayment, &l bonus to take place before any 
dividend, interest, or other money was payable 
to the original shareholders. The co. was wound 
up, after j)ayment of debts there remained a 
surplus for distribution : — Held : the co. had 
conferred a preference as to capital, as well as 
dividend, upon the new shareholders, & they 
were entitled to the surplus assets in i)riority to 
the original shareholders. — Re Bangor & I*ok 3'- 
MADoc Slate Slab Co. (1875), L. R. 20 Eq. 
59 ; 32 L. T. 389 ; 23 W. R. 784. 

Annotations Refd. Re. Weymouth & Channel Islands 

Steam I‘ac;ket Co. (1890), 59 L. J. Ch. 714 ; Re Wakefield 

Rolling Stock Co. (1892), 61 L. J. Ch. 670. 

6569. How far shareholders can agree to 

division not in accordance with legal rights,] — 

Where a meeting of shareholders of a co. had 
resolved by a majority upon a mode of distribution 
of surplus assets between preferred deferred 


always received their full dividend, & 
the ordinary shareholders, as to the 
mode in whdeh these funds should be 
dealt with : — Held : the ordinary 
shareholders were entitled to both funds, 
& that they fell to bo deducted from 
the price of the works before a distribu- 
tion among all the shareholders was 
made. — P abtk’K, Hillhkat) Sc Marv- 
HiLL Gas Go., Ltp. v. Taylor (1891), 
18 K. (Ct. of Sesfl.) 1017 ; 28 Sc. L. 11. 
766.— SCOT. 

PART III. SECT. 36, SUB-SECT. 12.— 

D. (c). 

h. To surplus assets — Transfer of 
undertaking — Agreement for transfer 
containing special ferr/is.}— An art. of 
B. Co., formed to take over the imder- 
taking of A. Co., provided that on 
winding up any surpluH assets should 
be distributed among members in 
proportion to the amount paid up on 
their shares, & that in ascertaining 
what were surplus assets no deduction 
of any amount should be made for the 
repayment of capital ; but the art. 
was to be without prejudice to the 
holders of shares issued under special 


conditions, when this aid. was adopted 
no preference shares had boon issued. 
B. Go. issued ordinary contributing 
shares of £1 each, paid up to 148. 
to holders of shares in A. Co, who had 
applied for them. By the agreement 
for transfer betwcfai B. & A. Cos., 
holders of preference shams in A. Co. 
whoso capital both on preference Sc 
ojrdiuary shares was fully paid-up to 
£1 per share were entitled to take up 
reference shares in B. Co., w’hich 
ad, among specdal advantages, a 
right in the event of winding up to 
have the surplus assets applied first, 
in paying off the capital paid up or 
deemed to bo paid up, on the preference 
shares ; secondly, in paying oil arrears 
of dividend, Sc thereafter, a right of 
participation, ratably with the other 
shares, in the re8i<luc of surplus assets 
which should remain after paying off 
the capital paid up, or deemed to be 
aid up, on such other shares. In the 
quldation of B. Co. it was found that 
the assets wore insufficient, without 
carrying up the unpaid capital, to 
meet Its debts, liabilities. Sc the costs 
of winding up, but were more than 


sufficient to do so including this 
uncalled capital : — Held : the mode of 
distribution provided In the ai*t. vas 
subject to the special terms gi’aiited to 
the preference shareholders by the 
agj’eomcnt ; Sc surplus assets Included 
i the lincalled capital on the contributing 
shart5s. Sc the preference shareholders 
were entitled to have this lialancc 
called up to repay the capital paid on 
the i)reiereuce shares. In priority to 
the repayment of the capital on the 
other shares. — Re Mail Newspapers, 
Ltd., (1916 j A. L. II. 209.— AUS. 

k. Dividend — Articles providing for 
payment out of profits only .] — ^Monk- 
LAND Iron Sc Coal Co. v. Hender- 
son, ETC. (1883), 10 R. (Ct. of Bess.) 
494 ; 20 Sc. L. 11. 318.— SCOT. 

l. Inconsistency between memo- 

randum dt articles of association.] — The 
memorandum of assocn. of a co, 
provided the capital of the co. is 
£250,000 divided into 139,092 shares 
of £1 each Sc 110,908 deferred shares of 
£1 each.” The arts, of assocn. pro- 
vided that the ordinary shares should 
have a preferential ranking as to 
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shareholders different from that to which the 
parties were legally entitled, the ct. refused to 
draw an inference that the shareholders absent 
or not represented at the meeting had assented 
to such mode of distribution . — Re North West 
Argentine Ry. Co., [1900] 2 Ch. 882 ; 70 L. J. Ch. 
9 ; 83 L. T. 675 ; 49 W. R. 134 ; 17 T. L. R. 20 ; 
46 »Soh Jo. 46. 

6570. To arrears of dividend — Profits earned in 
previous year — No dividend declared in general 
meeting.] — A co.’s capital consisted of 5 per cent 
cumulative preference shares & ordinary shares, 
the preference shares having priority both as to 
capital & dividend, & the preferential dividend 
being payable before any ijrofits could be carried 
to reserve. The arts, provided that no dividend 
should be payable except out of profits, & that, 
in the event of the co. being wound up, the surplus 
divisible assets for the time being remaining 
“ after paying the liabilities of the co.” should 
be applied first in repaying the preference capital 
& ” secondly in paying the arrears, if any, of the 
5 per cent preferential dividends thereon to the 
commencement of the winding up.” The re- 
mainder of the surplus assets was to belong to 
the ordinary shareholders. No dividends were 
ever declared, but the profits were accumulated 
until the co. was wound up: — Held: the pre- 
ference shareholders were entitled to their arrears 
of preferential dividends, though not declared, 
but only to the extent of the accumulated profits. — 
JU Hale (W. J.) & Co., Ltd., [1909] 1 Ch. 521 ; 
78 L. J. Ch. 382 ; 100 L. T. 692 ; 16 Mans. 152. 
Annotations : — Consd. Re Now Chineflo Antimony Co., 

[1916] 2 Oh. 115 ; Re Springbok Agricultural Estates, 

[1920] 1 Ch. 563. 


Sub-sect. 13. — Restraint op Proceedings. 

A, In General, 


See 1908 Act, ss. 142, 211. 

6571. Nature of jurisdiction — Piuely discre- 
tionary — Interference by Court of Appeal.] — Where 
the judge in whose ct. a co. is being wound up has, 
under 1862 Act, s. 87, given leave to a pltf. to 
proceed with a suit against the co., the Ct. of 
Appeal will not interfere with the discretion of the 
judge. — Re Land & Sea Telegraph Construc- 
tion Co., Thames Plate Glass Co. v. Land & 
Sea Telegraph Construction Co. (1871), 6 
Ch. App. 643 ; 25 L. T. 236 ; 19 W. R. 764, L. JJ. 
Annotation: — Reid. Rc Lloyd, Lloyd v, Lloyd (1877), 

6 Ch. D. 339. 

6572. Extent of jurisdiction— What is “ pro- 
ceeding — Sale under execution perfected by 
seizure before winding up.] — Proceeding to a sale 
under an execution perfected by seizure before the 
commencement of a winding up is a “ proceeding ” 
within 1862 Act, s. 87, & will be restrained if the 
ct. has reason to doubt the bona fides of the trans- 
action. — Re Perkins Beach Lead Mining Co. 
(1877), 7 Ch. D. 371 ; 37 L. T. 604 ; snb nom, Rc 
Perkins Beach Lead Mine Co., Ex p. Noble, 


26 W. R. 164. , ^ 

Annotations : — Consd. Rc Artistic Colour Printing 9^* 
(1880). 14 Ch. I). 502. Refd. Re Ronndwood CoUiery Co., 
Lee V. Roundwood Colliery Co., [1897] 1 Ch. 373. 


j: IT. AAO‘> 


6624, post. ^ ^ 

0573 , Inquiry by Board of Trade as to 

solvency of promoters.] — Under an order of the 
Board of Trade made in 1882, ceitain persons 
therein named as ” promoters ” were authorised 


dividend ; & that in the event of a 
winding up, the shares of the co. should 
be repaid “ in the order in which the 
shares or stocks are entitltid to rank 
for payment of dividend.’' In the 
winding up of the co. the deferred 
8hareholdoi*s maintained that the pro- 
vision ill the arts, for the preferential 
ranking of the ordinap^ shareholders in 
a winding up was inconsistent with 
the memorandum of associi. & was 
therefore invalid, & that the suitiIus fell 
to be divided equally among all share 
holders : — Held : there was no incon- 
sistency between the arts. & memo- 
randum of assocn. & in tho winding up 
the ordinary shareholders were entitled 
to payment of their capital in full 
before the defeiTcd shareholders 
received anything on accoimt of their 
capital. — H umboldt Redwood Co., 
Ltd. (Liquidator) v. Coats, [1908] 
S. C. 751.— SCOT. 

m. To arrears of dividend A — Tho 
arts, of assocn. of a co. provided that 
upon the dissulutlon of the co. tho 
assets remaining after payment of 
tho co.’h debts & obligations should 
be applied, first, in repaying share- 
holders of proferonoe shares the whole 
amomit paid up on such shares & the 
balance I’omaining thereafter shall be 
distributed among the holders of tho 
ordinary shares in proportion to 
the amount paid up on such shares : — 
Held : in tno liquidation of the co. 
the preference shareholders wore not 
entitled to payment in priority of any 
repayment of capital to tho ordinary 
shareholders of the arrears of cumu- 
lative preferential dividend on their 
shares out of an alleged profit, arising 
out of an appreciation of stock-in- 
trade earned but not declared prior 
to the liquidation. — Robkrtoon, San- 
derson & Co., Ltd. v. Inches (1917), 
55 So. L. R. 88.— SCOT. 

PART III. SECT. 36, SUB-SECT. 13.— 

A. 

n. Nature of jurisdiction — To pre- 
serve assets.] — The sects, of Dominion 


Winding-up Act as to restraining 
actions or not allowing them to he 
carried on are intended not for the 
puiposc of harassing or impeding or 
injuring third parties who are not 
members of tbe co., but for the purpose 
of preserving the limil-ed assets of the 
co. in tho best way for distributing 
among all crcMlitors who have claims 
upon it. — Plummer r, Sullivan 
Machinery Co., [1917] 2 W, W. R. 
229 ; 24 B. C. R. 104.— CAN. 

o. Considerations influencinp 

discretion of Court.] — When the ct. is 
asked to stay an action the only 
material question to bo considered is 
whether there arc any circumstances 
which render it necessary that tho 
action should be continued, or whether 
tho claim of pltf. is not one whiqh can 
be easily dealt with in the winding up 
or in any other way. — Century Mer- 
cantile Co. r. AUOIvLAND l^ROVIN- 
ciAL Fruit Growebs Co-operative 
Society, L'id., [1921] N. Z. L. R. 272. 
— N.Z. 

p. Extent of jurisdiction — What is 
“ proceeding ” — Enforcing an execution 
— Whether sale by sheriff can be set 
aside.] — There is jmisdiction under 
Dominion Winding-up Act, s. 13, to 
restrain proceedings in any action, 
suit, or proceeding against tho co., oven 
in actions or suits beyond the ordinary 
territorial jurisdiction of the ct. : & 
tho enforcing of an execution is a 
“ proceeding within this sect. ; & 
therefore there was jurisdiction for the 
ct. to make an order staying proceed- 
ings under an execution in the hands 
of the aherifit of the county of V., in 
N. B., as hod been done in this case. 
But the sheriff having, notwithstanding, 
proceeded with the sale under the 
execution against lands of the oo., & 
executed a deed of the same to the 

S mrehaser ; — Held : there was no 
urisdictlon in the ct. under above Act 
o make an order summarily declaring 
the sale void, such case not coining 
within the classes of oases which, under 
the Act, may be dealt with in a sum- 


nary manner by a Judge in the 
viiiding-up proceedings. — Rc loBiQUE 
>YP8UM Co. (1903), 6 O. I^. R. 515 ; 
53 C. L. T. 303 ; 2 O. W. R. 868.— 


q. To set aside garnishee 

s^nmnons.] — In Sept. 1913, tho Su- 
preme Ct. of Ontario made an order 
under Winding-up Act, R. S. C. 1906, 
c. 144, amending Acts, for the 
winding up of deft. co. In Oct. 1913, 
pltf. commenced an action in Alberta 
for debt against deft, co., & served a 
garnisbcc summons upon a citv corpn. : 
— Held : the proceedings in the action 
should bo stayed unless & until leave 
to proceed should bo obtained from 
tlie Supreme Ct- of Ontario ; & the 

garnishee summons was ineffective, & 
should ho sot aside. — Lavell v. 
Canadian Mineral Rubber Co., Ltd. 
(1913), 26 W. L. R. 111.— CAN. 

r. Company being wound up 

in England — Restraint of action in 
India .] — Bank of Hindustan, etc. v. 

PREMCHAND llAICHAND, ETC., AMED- 
BlIAI HABfBHAt V. PREMCHAND lUi- 
CHAND, ETC. (1868), 5 Boiii. O. C. 83.-— 

IND. 


B. Pending appointment of 

official manager — Extension of time for 
wlcodirq/.]— Although the ct. has, pond- 
ing the appointment of an omclal 
manager, under Winding-up Act, 
1848, jurisdiction to stay proceedings 
in actions by creditors against a 
banking co. which has stopped pay- 
ment, the ot. in which such action is 
brought, if a proper case he made, may 
extend the time for pleading, in order 
to allow time for the appointment of 
an offleial manager. — C abell v. Ken- 
nedy (1856), 8 Ir. Jut. 268. — IR. 

t. Company domiciled in Eng- 

landA — The affairs of a jolnt-stook 
co., whoso domicil was In England, 
having been sequestrated under 
Winding-up Acts, after proceedings 
had been instituted by Scotch creditors 
of tho CO. in the Ct, of Session against 
certain partners within the jurisdiction 
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to construct a tramway. The tramway was, in 
fact, constructed & worked by the P. co., although 
no sale of the undertaking with the consent of the 
Hoard of Trade had been made to them under 
Tramways Act, 1870 (c. 78), s. 44. In 1889, the 
P. CO. went into liquidation, & an official liquidator 
was appointed. Upon the representation of the 
local boards having jurisdiction over the roads 
where the tramway was constructed, the Board of 
Trade directed an inquiry, under Tramways Act, 
1870 (c. 78), s. 42, as to tile solvency of the pro- 
moters. The official liquidator of the P. co. moved 
to restrain the inquiry: — Held: the P. co., not 
being “ promoters ” of the tramway within sect. 42 
of the Act, had no interest to stay the inquiry, 
& it was not a proceeding against the co. which 
could be stayed under 1862 Act, s. 87. — Re Ponty- 
pridd & Bhondda Valleys Tramways Co., Ltd. 
(1889), 58 L. d. Ch. 536 ; 37 W. li. 570. 

6674. Proceedings other than those 

taken to obtain winding-up order.]— Be A Com- 
pany, No. 5401, an/e. 

6575. Appeal to House of Lords — In 

action in which company originally plaintiffs.] — 

Where a co. is being wound up under the direction 
of the ct., an appeal to the House of Lords in 
which the co. is resp., brought in an action in 
which the co. was originally pltf., is not a proceed- 
ings against the co. within 1862 Act, s. 87. — Humber 
& Co. V . OiUFFiTHS (John) C^ycle Co. (1901), 85 
L. T. 141, 11. L. 

6576. Proceedings in any part of 

United Kingdom.] — The ct. that has made an order 
to wind up a co. under 1802 Act, has jurisdiction, 
under sect. 87, to restrain any action in any part 
of the United Kingdom against the co., such 
orders, if made, may be enforced under sect. 122, 
in other parts of the United Kingdom. — Re Inter- 
national Pulp & Paper Co. (1876), 3 Ch. I). 594 ; 
45 L. J. Ch. 446 ; 35 L. T. 229 ; 24 W. R. 535. 

i4mw<a<ior^*--Polld. Re North Carolina EHtato Co. (1889), 

V X« J-i* Xv* 32o« 


6577. 


Proceedings out of jurisdiction 
property abroad.] — Rc Orien- 


— Attachment of , 

TAL Inland Steam Co., Jb'x n. Scindp: Ry. Co., 
No. 5829, ante. 

T -1 • J — winding 

up of an English co. whose assets were in Brazil, a 
part-performed contract for the sale of the 
Brazilian assets was agreed to be sold for £36,000. 
A creditor resident in England laid an embargo on 
the Brazilian assets, by levying execution on a 
judgment of a Brazilian ct., & thereby prevented 
payment of the £36,000 -.—Held : the creditor 
must remove the embargo on tei*in.s of a sum being 
placed to a separate account to meet any claim he 
might establish . — Re Central 8ugar Pactories 
OF Brazil, Place’s Case, [1894] 1 Ch. 369 ; 63 
L. J. Ch. 410; 70 L. T. 645; 42 W. R. 345 ; 

10 T. L. R. 150 ; 38 Sol. Jo. 113 ; 1 Mans. 145: 
8H. 205. 

6679, .] — Rc North Carolina 

Estate Co., Ltd. (1889), 5 T. L. R. 328. 

AnnoUitiori ;—Folld. Rc Jenkins (1907), 61 Sol. Jo. 715. 


6580. .] — Rc Jenkins & Co., 

Ltd. (1907), 51 Sol. Jo. 715. 

,] — aS'cc, ulsoy No. 5960i antCf & 

No. 6640, post. 

Exercise of jurisdiction.] — See Sub-sect. 13, B., 
C., D., E., post. 

B. Winding-up Proceedings. 

6581. Who may apply for — Alleged contribu- 
tory.] — A i)erson who is merely an alleged con- 
tributory ” to a CO. cannot move under 1862 Act, 
8. 89, for an order to stay the proceedings to wind 
up the co. He must either admit, or it must be 
proved, that he is a contributory . — Re Continen- 
tal Bank Corpn., Re London & Mediterranean 
Bank (1867), 16 L. T. 112 ; 15 W. R. 548. 

6582. When granted — General rule.] — In the 

exercise of its jurisdiction with reference to staying 
proceedings under an order for the winding up of a 
CO., the ct. should, so far as possible, act upon the 
principles which are applicable in exercising juris- 
diction to rescind a receiving order or annul an 
adjudication in bpkey. against an individual — in 
which cases the ct. refuses to act upon the mere 
assent of the creditors in the matter, & considers 
not only whether wliat is proposed is for the 
benefit of the creditors, but also whether the 
rescission or annulment will be conducive or 
detrimental to commercial morality & to the 
interest of the public at large. In refusing or 
postponing a stay of winding-up proceedings the 
ct. will have regard to the following facts : — (a) 
that directors have not complied with their 
statutory duties as to giving information to the 
official receiver or furnishing a statement as to the 
affairs of the co. ; (6) that there has been an 

undisclosed agreement between the promoter & the 
vendor to the co. as to the participation by the 
former in fully-i)aid shares forming the considera- 
tion for the purchase of prox)erty by the co. on its 
formation ; (c) that the promoter has made gifts 
of fully-paid shares to the directors ; {d) that there 
are any other matters coimected witli the promo- 
tion, formation, or failure of the co,, or the conduct 
of its business or affairs, which ai>pear to the ct. to 
require investigation. 

Seinhle : the same principles arc applicable 
whether the co. has or has not invited the public 
to subsciibc for its shares— at any rate, if any 
shares held by those originally connected with a 
co. of the latter description have been transferred 
to persons not having full knowledge of what has 
been previously done . — Re Tei.es(;riptor Syndi- 
cate, Ltd., [1903] 2 Ch. 174 ; 72. L. J. Ch. 480 ; 
88 L. T. 389 ; 19 T. L. R. 375 ; 10 Mans. 213. 

6583. Proceedings under compulsory order 

continued as voluntary winding up.] — The ct. 
may, under 1862 Act, s. 89, make an order con- 
verting a compulsory into a voluntary winding up. 
— Re Bristol Victoria Poiteries Co. (1872), 20 
W. R. 569. 

6584. Practically all creditors settled with 

— On what terms granted.] — Be Baxters, Ltd., 
[1898] W. N. 60. 

6585. Pending appeal — In respect of debt 


of the ct. : — Held : Scotch claiina o 
debt fell \inder the operation of Wind 
ing-up Acte, &; the proceedlnge in th 
Ct. or Seesion must be elsted iintil th 
clahiis should be adjudicated upon b^ 
the master in chancery. — Edinburgi 
& Glasgow Bank v, M‘£wan (18521 
1 Stuart, 445.— SCOT. 


a. — — Company incorporated in 
England — Restraint of action in New 
Zealand.] — Under a winding-up order 
made by the Ct. of Cli. under the 1862 


Act, the real & personal assets in New 
Zealand of an English co. are effectually 
bound. Therefore, whore the leave of 
the Ct. of Ch. has not been olitained to 
bring or prosecute an action in the 
colony against a co. after a winding-up 
order has been made, the ct. will, on 
motion, stay the proceedings. — Bank 
OF Otago r. Commercial Bank of New 
Zealand, Mac. 233. — N.Z. 

b. Pos'Uion of secured creditor — 
Action to enforce security.}— Rc Lenora 


Mount Sicker Coppf.u Mining Co., 
Ltd. (1902), 9 B. C. li. 471 : 23 

C. L. T. 102.— CAN. 

PART III. SECT. 36, SUB-SECT. 13.— 

B. 

c. When granted — Rending decision 
of interpleader issue.] — Upon the appli- 
cation of an execution creditor of the 
CO. to sot aside or stay proceedings 
upon the winding-up order made under 
the Dominion Winding-up Act, R. S. C. 
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on which petition founded .] — Re British Liquid 
Am Co. (1908), 126 L. T. Jo. 77, C. A. 

.] — SeCi also^ No. 7355, post. 

6586. Removal of stay — No notice of application 
to stay served on creditors.] — Where one contri- 
butory having agreed to pay all debts proved 
before the master & the costs of winding up a co., 
obtained an order to stay all proceedings under the 
winding-up order, without, serving with notice of 
his ajiplicatiori claimants who had tendered before 
the master proofs of alleged debts which had stood 
over for further investigation : — Held : claimants 
were entitled to have this obstruction to tlieir 
proceedings removed, & to have the master’s judg- 
ment on their claims. — Re Dover & Deal By., 
Cinque Ports, Thanet & Coast .Tunction Co., 
Clifton’s Case (1854), 5 De G. M. G. 743 ; 
3 W. B. 8 ; 43 E. B. 1059 ; suh nom. Re Dover, 
Deal & Cinque Ports L<y. Co., Ex p. Clifton, 
Ex p. Hook, Ex p. Thompson, 24 L. J. (’h. 83 ; 
24 L. T. O. S. 85, L. JJ. 

C. AcHons, etc. 

(a) I list it id ion of Procccdi n f/s . 

6587. Action to enforce lien — Over company’s 
machinery & plant — Injunction to restrain liqui- 
dator from selling machinery & plant.] — Where a 
bill was tiled against a co. in liquidation to 
enforce an allege(l lien for unpaid purchase-rnoTK'y 
against- tla^ })ropei’ty of the co., x>art of which 
property consisted of lixed machinery & jilant ; 
an injunction was granted to I'estrain the official 
liquidator from selling that lixed i)lant ^ machin- 
ery. — Blakely v. Dent, Jie Blakely Ordnancp: 
Co., Ltd. (1867), 15 VV. B. 663, L. .TJ. 

Foreclosure action.] — See Nos. 5044, 5100, ante. 

6588. Action by contributory’s solicitor — To 
recover assets — Leave to bring action on giving of 
indemnity — Indemnity not given.] — Wlnne an 
order is mad(‘ in a winding up giving xiersons 
interested in the assets of th(‘ co. leave to tak<} 
proce( ‘dings in tlu* name of the co. on giving such 
indemnity as tlie ct. shall direct, the giving of the 
indemnity is a condition precedent to the institu- 
tion of any such i)roceedings, A must be the subject 
of a substantive ap^jlication before such i)roceed- 
ings are taken. Such leave will only be given to 
credit/ors or contributories of the co. Where, 
therefore, a contributory obtained an order that 
his taxed costs of an application in the winding up 
should be xiaid to him out of the assets of the co., 


& the contributory having become bkpt., & the 
liquidators of the co. alleging that they had no 
assets to meet such costs, the solrs. obtained an 
order that on giving such indemnity as the ct. 
should direct they might bring an action in the 
name of the co. against the former directors & 
promoters of the co. with a view to increase the 
assets in the winding-up, & forthwith com- 
naenced such an action ; on an application by defts. 
in the action : — Held : the order giving leave to 
bring the action must be set aside, ^ all pro- 
ceedings in the action must be stayed, on the 
grounds, that the giving of the indemnity was a 
condition xirecedent which had not been comx)lied 
with ; & that the order itself was made without 
jurisdiction, as the solrs. wei*e not persons in- 
terested in the assets of the co. — Cape Breton 
Co. V. Penn (1881), 17 Ch. D. 198 ; 50 L. J. Ch. 
321 ; 44 L. T. 445 ; 29 W. B,. 386, C. A. 
Annotations : — Refd. Adame v. Lend on Motor Build cih. 
I19211 1 K. B. 49.'). Mentd. Re Dronfiold Silkstono Coal 
Co. (No. 2) (]88;i), 23 Ch. D. .511 ; Re London Mctallur- 
prical Co., [189.5] 1 Ch. 758 ; Fricker r. Van Gnitten, [1899] 
2 Ch. 649 ; Guilinger v. Gibbe, [1897] 1 Ch. 479. 

6589. Action in Scotland — As means of obtaining 
fruits of previous action.] — Leave was granted 
under 1908 Act, s. 142, to appcts. to bring a fresh 
action in Scotland after the winding-up or’der had 
been made, wdicn it was shown that such fresh 
action was in reality only a method of obtaining 
the fruits of a previous action. — Re National 
Provincial Insurance Gorpn., Ltd., Cooper v. 
The Corpn. (1912), 56 Sol. Jo. 290. 

Action to recover possession — On breach of 
covenant by company.] — See No. 0679, post. 

Sec, also, No. 6588, ante. 

{b) Continuation of Proceedimjs. 
i. After Windimj-up Petition. 

See, notv, 1908 Act, s. 140. 

6590. General rule.] — Where a petition for 
winding u 15 a co. under 1856 Act & .loint Stock 
Companies Act, 1857 (c. i4), has heen presented, 
the ct. will restrain creditor from suing the co. 
until the ))etition lias been disposed of. — Re 
Northumberland Durham District Banking 
Co. (1858), 27 L. J. Ch. 354 ; 30 L. T. O. S. 346 ; 
4 ,Jur. N. S. 151 ; () W. B. 267 ; On appeal, 2 
De G. & J. 357, L. J.T. 

Annotations: — Mentd. Re Nassau I’hosphato Co. (1876), 
2 Ch. D. 610 ; Hill v. Hill (1886), 55 L. T. 769 ; Wenlock 
V. River Deo Co. (1887), 36 Ch. 1). 674; Re National 
Debenture & Assets t^irpn., [1891] 2 Ch. 505 ; Young v. 


1906, c. 44: — Held: all proceedings 
upon the windiiig-up order should be 
stayed irntil after trial & detcnninatlon 
of a certain iuterploader issue, directed 
to be tried becauHC of the seizm'o of 
the co.’s goods by the sheritT uuder the 
exceutiou of appet. & a claim thereto 
made by a chattel mtgee., who was the 
petitioner for the winding-up order. — 
Re Installations, Ltd. (1913), 20 
W. L. It. 254.— -CAN. 

PART III. SECT. 36. SUB-SECT. 13.-™ 

C. (a). 

d. Action to attach steamer — Plain- 
tiffs action delayed — Representations 
of solvency by company.] — After a 
winding-up order had been made, P., 
a resident of O., brought an action 
against the co. in M., u.S.A., with a 
view of attaching a stoa.mor wintering 
there, which was the property of the 
CO. It was shown that j vp resell ta- 
tlons that the co. ivas peHoctly solvent 
had been made by both the seeretary 

managing director to P., & P. swore 
t-hat but for these representations ho 
would have taken proceedings before 
he did, which might have enabled him 
to obtain a judgment before the wind- 

.T. — VOL. X. 


ing-up order was made. In an action 
for au injunction to restrain P, from 
proceeding with his action in IM., in 
which it was .shown that other creditors 
of l,ho CO., who were residents of 
U.S. & so not within the jurisdiction 
of the et., wore also proceeding against 
the steamer : — Held : the contlnuauco 
of the injunction, which had been 
gi’auted ex parte was refused . — Re Lake 
S urERioK Native Copper Co., Ltd., 
Re Plummer (1885), 9 O. B. 277. — 
CAN. 


e. Action for specific 2 >crformance of 
contract to purchase land.] — Pltf. co. 
entered into an agreement with deft. 
CO. for the sale to the latter of certain 
lands the consideration for which con- 
sisted of other lands. It was agreed 
that conveyances wore to bo executed 
by the parties upon the luippcning 
of certain contingencies. Deft, took 
possession of pltf.'s property & entered 
into agreements with respect to it. 
Upon the happening of the said con- 
tingencies deft. CO. which had gone 
into liquidation refused to carry out its 
agreement with pltf. co. : — Held : the 
master rightly exorcised his discretion 


in granting leave to pltf. co., which was 
ready & willing to carry out its part 
of the agreement, to bring an action, 
after the making of a winding-up order, 
for specilie performance of the said 
agreement or in default for its 
cancellat Ion. - Re Transcontinental 
Townstte Oo. (1915), 30 W. L. K. 

^^cAn 

f. Omission to yet leave — Liability 
for costs.] — l‘ltf. who lias, without the 
consent of the et. brought an action 
against a co. in liquidation, must pay 
tho costs of the action incurred after 
receipt of notice of tho co.’s position. — 
Lilly (OiiARijis H.) Go. e. Johnston 
Fisheries Go. (1909), 11 B. G. H. 174. 
—CAN. 


PART HI. SECT. 36. SUB-SECT. 13.— 
C. (b) i. 

6590 i. General rule .] — ^A w’iuding-up 
order is not of itself a stay of pro- 
ceedings, & notice of trial given after 
such order will not on account of it bo 
set aside. — North West Timber Co, 
V . McMillan (1886), 3 Man. L. 11. 
277.— CAN. 


S 
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( b) i. a, <£• JD, (g).] 

South African & Australian Exploration & Development 

Syndicate. [1896] 2 Oh. 268. 

6591. Summons before magistrate to recover 
penalties.] — A petition had been presented for the 
winding up of a co., but before any order was made 
for that purpose summonses were taken out 
against the co., by a person not interested in the 
affairs of the co., to recover penalties for alleged 
offences under 1862 Act, Life Assurance Com- 
panies Act, 1870 (c. 61). On motion for an 
injunction to restrain the proceedings against the 
CO. before the magistrate; — Held: the ct. had 
jmisdiction under 1862; Act, s. 85, to make the 
order. — He Briton Mkdical & General Life 
Assurance Assocn. (1886), 32 Ch. I). .503; 55 
L. .1. Ch. 416; .54 L. T. 152 ; 34 W. IL 390; 2 
T. L. R. 344. 

Annotation : — Mentd. lie Vexatious Actions Act, 1896, JRe 

Boaler, [1915] 1 K. H. 21. 

6592. Summons to enforce rates.] — Where a 
petition has been presented for the winding up of 
a CO., the ct. has jurisdiction under 1862 Act, s. 85, 
to restrain jiroceedings on a summons for the 
enforcement of poor rates owing by the co . — Re 
PYint, Coal Cannel Co., lyrD. (1887), 56 L. J, 
Ch. 232 ; 56 L. T. 10 ; 3 T. L. 11, 276. 

ii. After Winding-up Order, 

See, now, 1908 Act, s. 142. 

6593. General rule.] — Special circumstances must 
be shown to induce the ct. to give leave under 1862 
Act, s. 87, to continue a suit against a co. after it 
has gone into liquidation. 

A suit for specific i)erforniance of an alleged 
coiitract to purchase was commenced against a co., 
which thereupon went into voluntary liquidation ; 
A, after extended time to answer had expired, a 
supervision order W’as inach^. On an application 
for that purpose, leave was given to enforce an 
answer, but no further proceedings were to be 
taken without leave of the ct. — Thames Plate 
GIA.SS Co. V, Land <fe Sea Telegraph Co. (1870), 
L. li. 11 Lq. 248 ; 40 L. J. Cli. 165 ; sub 7 io}n, Re 
Land A Sea Telegraph Co., Ltd., Thames 
Plate Glass Co., Ltd. v. Land A Sea Telegraph 
Co., Ltd., 19 W. K. 303. 

6594. Action by creditor — Insufficient proof of 
debt.] — Hutchinson v. Harding, No. 6507, ante. 

6595. Action for purpose of making company 
bankrupt.] — Re National Insurance A Invest- 
ment Assocn., Davies’s Case, Abercorn’s 
(Lord) Case, No. 6218, ante. 

6596. Action to restrain trespass.]— In a suit 
against a co. to restrain trespass, liberty was given, 
under 1862 Act, s. 87, to pltfs., after a winding-uiJ 
order, to proceed Avith tlie suit, — Wyley v. 
Hxhall Coal Mining Co,, Ltd. (1804), 33 Beav. 
538 ; 55 E. R. 478. 

6597. Action against company & third party — 
Company necessary party.] — Pltf. liaving com- 
menced a suit against a banking co. A another ; 
person, subsequently to which an order for winding 
up the co. was made, A the Vice-Chancellor having ' 


refused to pltf. leave to proceed with the suit : — 
Held: (1) 1862 Act, s. 87, was not intended to 
prevent the prosecution of such a suit to which a 
CO. in liquidation was a necessary party ; (2) 

pltf. should give an undertaking not to enforce 
against the co., without leave of the ct., any decree 
he might thereafter obtain. 

(2) The ct. will not order pltf. in such a case to 
give security for costs unless special circumstances 
are shown to justify such an order. — McEwen v, 
London, Bombay A Mediterranean Bank, Ltd., 
Re London, Bombay A Mediterranean Bank, 
Ltd. (1866), 15 L. T. 495 ; 15 W. R. 245, L. J J. 

AnnoUiti(m : — As to (2) Folld. He Mniiue Invostmont Co., 

Ltd. (1868), 17 L. T. 535. 

6598. .] — A private individual, who is dedt. 

in the same suit with a joint-stock co., against 
which a winding-up order has been made, but no 
application has been made under 1862 Act, s. 87, 
for leave to proceed with the suit, is not entitled 
to liave further proceedings stayed. — W ei.ls 
Estates Investment Co., Ltd. (1867), 15 W. R. 
762. 

6599. After cause called on — & Jury sworn.] — 

Where an order for the winding up of a co. has been 
made by the C'i. of Cli. under 1862 Act, a judge will 
not stop all further proceedings in an action 
brought against the co. — as provided by 1862 Act, 
s. 87 — after tlie cause has been called on A the 
jury sAvorn. 

Semblc : the proper course to be jiursued is to 
apply on affidavit setting out the fact of tlu‘ order 
having been made to the judge before the cause 
has been called on, — H enderson r. Peruvian Ry. 
Co., Ltd. (1867), 16 L. T. 297. 

6600. Action against debtor to company — 
Against whom garnishee order obtained.] — II. 
recovered judgment against a co., A aft('rwards 
obtained a garnishee order against 8., an alleged 
debtor to the co., who subsequently denied that 
he was indebted Id the co. H. then, by leave, 
brought an action against 8., A pending the pro- 
ceedings the CO. was ordered to be Avound up, A a 
liquidator was aj)poiiited. A motion by the 
liquidator to restrain the proceedings at law was 
refused, hut it was ordered that in case 11. should 
recover a verdict he should not put in force any 
execution against the estate of the co. in the hands 
of 8.— iiV United English A 8cottish Life 
Insurance Co. (1868), L. R, 5 Eq. 300 ; 17 L. T. 
526; low. R. 451. 

6601. Action against directors.] — The Ct. of Ch. 

has no jurisdiction to stay actions at law against 
the directors of a co. being wound up by the ct. — 
Re New Zealand Banking Corpn. (1869), 39 
L. J. Ch. 128 ; sid} nom. Re New Zealand Bank- 
ing Corpn., Ex p. Hankey, 21 I^. T. 481. 

6602. Action to enforce lien — Over assets abroad 
— Proceedings commenced abroad.] — Re South 
Eastern op Portugal Ry. Co. (1869), 17 W. R. 
982. 

Annotation : — Apld. He Oriciitul Steam Co. (1874), 30 L. T. 

317. 

.] — Re Hermann Loog, 

Ltd., No. 5981, ante. 


PART 111. SECT. 36, SUB-SECT. 13.— 
C. (b) il. 

g. Action by creditor — Against share- 
hoUlcr .\ — No action maintainable by 
csredltor against shareliolder after 
winding-np order is made. — S iiaa^kb v. 
Cotton (1895), 27 (). U. 131 ; 23 A. li. 
426.— 'CAN, 

h. Action by company.] — Cos. Act, 
191.S, 8. 269, is not applicable to a 
suit brought by the co. & such suit 
can proceed in spit^ of an order for 
wluding up maae after its commonoo- 


ment. — Hur Ham v. Fazal Din (1919), 
1. L. R. 1 Lah. 237.— IND. 

k. Action for salary — Set-off in respect 
of shares issued as unpaid — Issue to 
be decided in the nnnding up. ] — To 
an action by pltf. for salary against a 
CO. incorporated under Imperial Joint- 
Stock CoH. Acts, (lefts, pleaded a set- 
off. It ai)pcared that pltf, & one H. 
hold shares which had been issued as 
aid up, but that that fact not having 
een registered, they had been placed 
on the list of contributories under the 


Windlng-up Acts in England, as liable 
for the debts of the co. to the extent of 
their flharcis. Pltf. also held similar 
shares In his own name : — Held : defts.* 
proper remedy was to apply to stay the 
action imder the equity of the Imperial 
Acta. — Howell v. Dominion of 
Canada O11.0 Refinery Co. (1875). 
37 IT. C. R. 48L— CAN. 

1. Action for cancellation of shares 
— Relief available in winding wp.)— 
Previous to an order for the wlndl^ up 
of the co. under Dominion Winding-up 
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6604. Claim for matters comprised in previous 
unsuccessful proceedings — Costs of previous pro- 
ceedings unpaid.] — On a summons by an omcial 
liquidator oi a co. that further proceedings against 
the CO. by the exors. of A. upon a claim by A. 
should be stayed until they had paid certain costs, 
comprising (1) costs in an action by A. against the 
CO., (2) costs of a petition by A. to wind up the co. 
that was dismissed, (3) costs of a claim by A. in 
the winding up, (4) costs of the appeal from the 
order refusing such claim : the order asked for 
was made with respect to costs (.3) & (4), but not 
with respect to costs (1) & (2). — Re United 
Kingdom Electrk^ Telegraph Co., Utd., 
Allan’s Executors’ Claim (1876), 45 L. J. Ch. 
366 ; 34 U. T. 707 ; 24 W. R. 593, C. A. ; Varying 
S. C. sub nom. Re United Kingdom Electric 
Telegraph Co., Ex p. Croll, 34 L. T. 238. 
Annotation : — Apld. Re Ori'cll Colliery & Fiio-iirick Co. 

(1879), 28 W. It. 145. 

6605. Action to recover money lost by improper 
investment — More convenient that matter at issue 
should be investigated in winding up.] — Early in 
1877 the A. co., a Scottish co., having their 
registered offices in Edinburgh, brought an action 
in Scotland against the Q. co., an Australian co. 
having their registered office in Brisbane, claiming 
to recover from the Q. co. money which the 
Scottish CO. has sent out for investment, which 
had been, as the Scottish co. alleged, lost by 
fraudulent or improper investment. For the pur- 
pose of founding jurisdiction, arrestment had been 
made in Scotland of unpaid caiiital on shares of 
the Q. CO. held in Scotland. The i^leadings in the 
Scottish action were closed in May, 1887. In Oct. 
1887 an order to wind up the C^. co. was made by 
the ct. in Queensland, & shortly afterwards an 
order to wind ui^ the same co. was made in England, 

dhected to be ancillary to the order of the 
colonial ct. The English liquidator moved to 
stay the proceedings in the Scottish action, & the 
Scottish CO. made a cross-motion that their action 
might be allowed to proceed, notwithstanding the 
winding up :~Held : it was more convenient that 
the mat ter should be investigated in the liquidation 
than in the Scottish action, & if the Australian co. 
had gained any priority or security by virtue of the 
process of arrestment it could be^ preserved in the 
winding up ; there was therefore no reason for 
allowing the Scottish proceedings to continue, & 
they must be stayed. — Re Queensland Mercan- 
tile Agency Co., Ltd. (1888), 58 L. T. 878 ; 
sub norn. Re Queensland Mercantile Agency 
Co., Ltd., Ex p. Australian Investment Co., 
4 T. L. R. 387. 


6606. Action to enforce security — Not enforce- 
able by proceedings in winding up — Scottish arrest- 
ment.] — Persons claiming to be creditors of an 
English CO. commenced an action against the co. in 
Scotland, & attached or arrested assets of the co. in 
Scotland under a process of the Scottish cts., by 
which, without establishing their debt by a judg- 
ment of the ct., they became, according to Scottish 
law, secured creditors of the co., subject to their 
obtaining a decree in the Scottish cts. establishing 
their debt. After the arrestments had been 
executed, the co. passed a resolution for a volun- 
tary liquidation, which was continued under the 
supervision of the ct. : — Held : the creditors not 
being able to enforce their security by proceedings 
in the winding up, the action & arrestments in the 
Scottish ct. ought to be allowed to continue. — 
Re West Cumberland Iron & Steel Co., [1893] 
1 Ch. 713 ; 62 L. J. Ch. 367 ; 68 L. T. 751 ; 41 
W. R. 265 ; 37 Sol. Jo. 213 ; 3 R. 260. 

Annotation : — Reid. Re Dorwcut RoUiiiff Mills Co.. York 

City & County Banking C'o. r. Derwent Rolling Mills Co. 

(19U4), 21 T. L. R. 81. 

Z>. Execution, 

{a) In General, 

See 1908 Act, s. 211, &, generally. Execution. 

6607. “ Attachment ” — Garnishee order nisi.] — 

Rc Stanhope Silkstone Collieries Co., No. 6481, 
ante. 

6608. J — Re National United In- 

vestment CoRPN., No. 6482, ante. 

6609. “ Sequestration ’’ — Arrest of ship.] — Re 

Australian Direct Steam Navigation (^o., 
No. 6682, post, 

6610. Scottish sequestration — For future 

rent.] — A Scottish liroceeding in sequestration by 
a landlord against a tenant co. for future rent is 
a sequestration within 1862 Act, s. 103, <fe is 
prohibited by that sect, from being put in force 
after the commencement of the winding up of 
the CO. ; but under sect. 87 of the Act the ct. has 
power to give leave to the landlord to proceed 
with such a sequestration . — Rc Wanzer, Ltd., 
(1891] 1 Cli. 305 ; 60 L. J. Ch. 402 ; 39 W. R. 
343 ; 7 T. L. R. 151. 

6611. “Execution ” — Charging order — Solicitors 
Act, 1860 (c. 127), s. 28.] — Re Born, Curnock v . 
Born, No. 6528, ante. 

6612. “ Put into force “ — Seizure before begin- 
ning of winding up — Sale after beginning of 
winding up.] — Re Great Ship Co., Ltd., Parry’s 
Case, No. 0619, post, 

6613. Writ given to sheriff before petition 

presented — Possession of property not taken until 

proceedings should bo Uuiited to such a 
return, & ho should not bo permitted 
to levy \mder the writ of execution. — ■ 
Rislkr V. Alberta Newsi-aj’EUs, Ltd., 
Garnet v . Ai.berta Newsi'apers, 
Ltd., (1919] 2 W. W. R. 320.— CAN. 

p. Garnishee — Money in the hands 
of the official lujuidator.l — Where a co. 
is being wound up in likpcy., & a 
dividend is in the hands of the otholal 
liquidator, who was also official 
assigniH), no garnishee order can bo 
made on such official liquidator, but 
an order may he made against the co. — 
Dawson v . Malley (1807), 15 W. R. 
791.— IB. 

• q. AttachnwnU sequestration, dis- 
tress or execution ** — fi’^hd arnoufits to 
— Arfi07i, of poinding of growid.] — Act 
1862, s. 103, provides, “ where any co. 
is being woiuid up by the ct. or subject 
to the supervision of the et., any 
attachment, sequestration, distress or 
execution put in force against the 
estate or eHects of the oo. after the 
commencement of the winding up 

S 2 


Act, an action had been brought by the 
00 . against a shareholder for unpaid 
calls, & the shareholder had delivered 
a defence & countcrclaiin praying that 
his application for shares should bo 
canocUod on the ground of misrepro- 
seutation & of false & fraudulent 
statements in the prospectus : — Held : 
the shareholder could have in the 
wlndlng-up proceedings all the relief 
that he claimed bv his defence & 
counterclaim ; & his application for 

leave to proceed In the action notwith- 
standing the windlng-up order, was 
refused, — He I^akenham PoitK Pack- 
ing Co. (1903), 6 O. L. R. 682 ; 24 
C. L. T. 18.— CAN. 

m. Action for deelaraiion of title 
to certain shares — A Iternaiivelu for 
da7nafifc«.]— — M ain v. Azotine, Ltd., 
tl916J 2 9. L. T, 252.-H5COT. 

PART III. SECT. 36, SUB-SECT. 13.— 

D. (a). 

n. Scire fctciaa — By creditor against 
contributory,] — There is nothing in the 


Winding-up Act, R. S. C., c. 129, 
which makes it a boi’, either expressly 
or by implication, to an action of 
scire facias, brought by a creditor of tho 
00 . without the leave of tho ot. against 
a contributory. — Shaver v . Co'iton 
(1895), 27 O. R. 131.— CAN. 

o. Execution ngaitist company for 
purpose of founding proceedings against 
directors — Limited execution. ] — N ot- 
withstanding Dominion Winding-up 
Act, 8. 23, providing that “ every 
execution put in force against the 
estate or effects of tho co. after the 
making of tho winding-up order shall 
ho void," a pltf. may by leave of tho 
ct. proceed to judmnent & execution, 
& such leave should bo given where the 
purpose of such proceedings is to fulfil 
the conditions so as to justify pro- 
ceedings by pltf. against directors of 
tho CO. under Cos. Ordinance (Alta.), 
8. 54. The sheriff’s return Is sufficient 
for that purpose in stating that by 
reason of tho windlng-up order the 
execution is unsatisfied ; & tho sheriff’s 
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-Winding up hy court: Svh-secL 13, D. 

after petition presented.] — A creditor having ob- 
tained judgment in an action against a co., 
placed the writ of execution in the hands of the 
sheriff three hours before a petition was presented 
for winding up the co., but x>ossession of the 
property was not taken by the sheriff until three 
hours after the presentation of the petition : — 
Held : execution was not “ put in force ” within 
18(52 Act, s. 103, until possession was actually 
taken ; & as it appeared that the debt of the 
creditor was already secured by a guarantee of 
the directors, & the object of the winding up was 
to secure a bond fide distribution equally among 
all the creditors, there were no grounds for the 
exercise of the discretion given to the ct. by 
sect. 87 of the Act, & a motion to stay the pro- 
ceedings under the writ of execution was acceded 
to . — He London & Devon I3is(^uit Co. (1871), 
L. K. 12 Eq. 190 ; 40 L. J. Ch. 574 ; 24 L. T. 
050 ; 19 W. IL 943. 

Annotations : — Consd. Re Dimfioii’s Estate Fire-Clay Co. 

(1874), L. It. 19 Eq. 202. Apld. West bury i\ TvvigrjrH, 

Gregwon, Claimant (1891), (il L. .1. B. 32. Refd. lie 

llegent United Servioo Stores (1878), 38 L. T. 493 ; 

C^owshaw v, Eyndhurst Ship Co., [1897J 2 Cb. 154. 

“ Estate or effects ** of company — Property 
charged to debenture-holders.] — See 8ect. 34 (3), 
ante. 

6614. Avoidance of execution — Effect.] — \\^iere 
an execution against the goods of a co. which is 
being wound up is avoided by 1802 Act, s. 103, 
it is avoided altogether & the creditor retains no 
interest under it . — Re Artistic Colour Printing 
Co., Ex p. Eourdrinieu (1882), 21 Ch. D. 510 ; 
48 L. T. 40 ; 31 W. K. 149, C. A. 

6615. .] — Re Htanley & Co., Ltd. 

(1923), 155 L. T. Jo. 233. 

(5) Issued or levied before Winding-up Pciition. 

6616. General rule.] — Where a co. has issued 
debentures which are a floating charge on its 


chattels, a distress under a power conferred either 
before the debentures were issued, or while they 
wore a floating security & levied before the 
debentures ceased to be a floating security is 
valid against the holders of the debentures. 
The debentures would not cease to be a floating 
security for this purpose by reason of the passing 
by the co. of the first only of the two special 
resolutions to wind up, nor by reason of the 
making of an order in the debenture-holders’ 
action appointing a receiver subject to his giving 
.security, which order was never drawn up & 
never came to the notice of the landlord dis- 
training. 

Semble : in a compulsory winding up the ct. 
has power to restrain further proceedings under a 
distress levied, or execution issued at the com- 
mencement of the winding up but not completed 
by sale. But the power, if it exists will not be 
exercised unless special reasons exist making it 
inequitable to allow the sale. — Re llouNDW^)OD 
Colliery Co., Lee ik Bound wood Colliery (X)., 
[1897] 1 Ch. 373; (3(5 L. J. Ch. 18(5; 75 L. T. 
641 ; 45 W. R. 324 ; 13 T. L. R. 175 ; 41 Sol. Jo. 
240, C. A. 

Anfwt/ition : — FoUd. Venner’K Electrical Cooking & Heating 

Appliances v. Thorpe, [1915] 2 Ch. 401. 

6617. Issue of writ before winding up — Whether 
execution stayed — Execution of writ prevented by 
resistance to sheriff’s officer.] — Re London Cotton 
Co., No. 5815, ante. 

0013 , Sheriff in possession before winding 

up on behalf of another creditor.] — /^ cILlle India 
Rubber Co. (No. 2), [1897] W. N. 20. 

6619. Seizure before winding up — Whether sale 
restrained.] — (1) A., a creditor of an unregistered 
CO., sued for his debt, & after long hostile litigation 
obtained judgment & issued a writ of fi. /a., which 
was duly executed by seizure on Sept. 29. On 
Oct. 6, a petition was presented, under 1862 Act, 
for the winding-uj) of the co. ; & on Oct. 9 an 
order was made ex p., to restrain the sale by the 
sheriff of the property Sfuzed, the M. R. being of 


shall bo void to all intcots ” : — Jlcld : 
an action of poinding of tho ground 
at the instance of a heritable creditor 
is not an attachment, soquostration, 
execution or distress within the mean- 
ing of tho above sect. & therefore the 
action may proceed, though the sum- 
mons is exeented after the commence- 
ment of the winding up. — Atiioij-: 
Hydropathic Co., Ltd. r. Scoittsii 
Provincial Assdranck (Jo. (188()), 
13 11. (Ct. of Soss.) 818.-- SCOT. 

PART III. SECT. 36, SUB-SECT. 13.— 

D. (b). 

r. Seizure before wi)idina up — 
Creditor cannot obtain udthdraival of 
sheriff — But stay of proceedinys under 
execution.] — A creditor, who has pre- 
sented a petition to wind up a co., is 
not entitled to an order directing an 
execution creditor to withdraw tho 
sheriff from possession of goods seized 
under tlie execution prior to the pre- 
sentation of tho petition but is merely 
entitled to a stay of proceedings under 
tho execution pending tho hearing. — 
Re Wholkbalkhs, Ltd. (1922), 22 
S. H. N. B. W. 274.-— A US. 

8 . .Jurisdiction to order sheriff 

to give up to liquidator.] — ^Merciiantb 
Bank Kocue PeroiiIE Coal Co. 
(1897), 3 Terr. L. li. 403. — CAN. 

t. .1 — An order having 

been made by the High (Jt. of Justice 
for Ontario directing the winding up 
of the co., under the Dominion Wind- 
ing-up Act, tjbe provisional liquidator 
applied to a judge of the Territoilal 
ct. of the Yukon Territory for an order 
directing tho sheriff to ivlcaso tho 


goods and chattels of the co. held by 
him after seizure under a writ of 
fi, fa. issued pursuant to a judgment 
recovered against the co. in the 
T’orritorial Ct. : — Held : there was no 
jurisdiction to make tho order asked 
for, the winding up not having been 
transferred by order to tho Territorial 
Ct., & that et. could not assume 
jurisdiction upon the consent of the 
parties,— i?e Dome Lode Develop- 
ment Co. (1911), 17 W. L. IL 610 . — 
CAN. 

Custody jundhig de- 
rision of adverse ckiirns.] — At the 
time when an order was made, under 
Winding-up Act, 1906, for the winding- 
up of a CO., goods, which were admit- 
tedly at one time the property of the 
c;o,, were in tho custody of the sheritf 
in the building occupied by the co., & 
in which its business had been carried 
on, under a writ of fi, fa. against the 
goods & lands of the co. The goods 
were claimed by tho applt^., who 
asserted tkat they had bought tho 
goods from the co. : — Held : the 
winding-np ordcu* superseded the execu- 
tion, & the liiiuldator should have tho 
custody of tho goods, pending an 
inquiry into the validity of applts.' 
claims, & without impairing those 
claims. — Re Ideal Foundry & Hard- 
ware Co. (1918), 42 O. L. R. 411.— CAN. 

b. Injunction to restrain 

sale hy sheriff.] — A liquidator of a co. 
has no right to demand that tho 
sheriff should hand over to him tho 
goods of tho CO. seized under a fi, fa. 
before the eoniinencemont of tho 
winding up. If ho wishes to iirevcnt 


the sheriff from sidling such goods his 
proper course; is to apply to the ct. for 
an injunction restraining the execution 
creditor from proceeding with tho 
exeention. — Re Munn’b Maizkna, Li'D. 
(1912), 12 B. JL N. S. W. 014; 29 

B. R. N. B. W. 152.— A US. 

0. Sale rf’ jHiymcnt of pro- 

eecds into court— Priority of execution 
crediktr d" liqnidotor.] — Under various 
executions against deft. co. goods were 
seized. Upon adverse claims being 
made the sheriff sold the goods «Sc paid 
the money into ct. under the terms of 
an interpleader order to abide the 
result of an issue. Before the deter- 
mination of the issue tho co. was 
ordered to bo wound up. Tho execu- 
tion creditors, having succeeded in tho 
issue, moved for payment to them of 
the money in ct., & were opposed by 
tho liquidator ; — Held : the exeention 
creditors were entitled to tho money. 
They were not estopped from setting 
up such claim because they had filed 
claims before the liquidator. — Galt v. 
Bahkatctiewan Coal Co. (1887), 4 
Man. L. R. 304.— CAN. 

d. Garnishee summons served on 
shareholder before unndino up — I*ri- 
oritiea between yarnishee di* liquidator on 
proceeds of call.] — A creditor who, 
Iirlor to tho granting of a wlnding-up 
order, has served a garnishee summons 
on a shareholder, & obtained judgment 
against the co., is entitled to be paid 
the amoimt of his judgment out of 
monies due by the shareholders for 
calls on stock at the time of the service 
of the garnishee summons, In priority 
to the claims of the liquidator In the 
winding-up proceedings. — Cross v. 
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opinion that the object of the Act was to secure 
equal distribution amongst all creditors. On 
api^eal : — Held : the creditor ought not, under 
the circumstances, to be restrained from reaping 
the fruits of his action by sale of the property 
taken in execution. 

Qu. : whether, where an execidion has been 
duly perfected by seizure before the pr*esentation 
of a petition for winding up, the ct. has juris- 
diction, under 1862 Act, s. 201, to restrain a sale. 

Qu. : whether in any case an inju 4 iction can 
properly be granted ex p., under that sect. 

(2) A^iere an execution has been perfected by 
seizure before the commencement of the winding 
up, a sale after the commencement is not a “ put- 
ting in force of the execution within 1862 Act, 
s. 163 ” (Turner, L.J.). — He Great Ship Co., 
Ltd., Parry’s (.’ase (1863), 4 De G. J. & Sm. 63 ; 
3 New Rep. 181 ; 33 L. J. Ch. 245 ; 9 L. T. 432 ; 
10 Jur. N. 8. 3 ; 12 W. K. 139 ; 46 E. R. 839, 
I.. JJ. 

A flotations : — As to (1) Distd. Rc Bank of Hiiidiifitan, 
China & Japan, Ex p. Levick (1867), L. B. 5 Eq. 69. 
Consd. Re Bastow (1867), L. B. 4 Eq. 681 ; Re London & 
Devon Biscuit (-o. (1871), L. B. 12 Eq. 190. Folld. Ex p. 
Millwood Colliery Co. (1876), 21 W. B. 898. Distd. Re 
JVirkIns Boach Lead Miniiq? Co. (1 877), 7 Ch. D. 371. 
Consd. Re Botindwood Colliery (-o.. Loo v. Roundvvood 
Ciollhn'y Co., [1897 J 1 Ch. 373 ; Vonner’s Electrical 
Cookinjjf & Heating Appliances v. Thorj)e, [191. 'll 2 Ch. 
464. Refd. Re Inipcriiil Stoani & Honsehold Coal Co. 
(1868), 37 L. J. Ch. .017 ; Re United English & Scottish 
Asseti., Ex p. Hawkins (1868), 3 Ch. App. 787 ; Re 
Progress Asscc., Ex p. Liverpool Excdiango Co. (1870), 
J.. B. 9 Eq. 370 ; Re IBehards (1879). 48 L. J. Ch. .05.0 ; 
Re Vron Colliery Co. (1882), 51 L. J. Ch. 389 ; Re Thurso 
Now Oas Co. (1889), 12 Ch. 1). 486 ; Crosiiaw v. Lynd- 
hurst Ship Co., [1897) 2 Ch. 154. As to (2) Folld. Re 
London Cotton Co. (1866), L. K. 2 E(i. 53. 

6620. •]— er a petition has been 

presented for tlie winding up of a (;o., the ct. lias 
jinisdiciion under ]8t)2 Act, s. 85, to restrain tiie 
sale by the sheritT of i)roperty of the co, seized 
und(q* a writ of fl, Ja. before the pres(uit ation of 
tlie petition. “ yic Hill Pottery (’o. (1866), 

L. R. 1 Biq. 649 ; 15 W. R. 97. 

Annotation ; — N.F, Ex p. Milwood Colliery Co. (1876), 24 
VV. B. 898. 

6621. .] — At the time of the pre- 

sentation (‘f a p('iition to wind up a co., the sherilT 
was in possession of the property of the co. under 
executions issued at the suit of sev(*ral judgment 
creditors. After the petition was presented, the 
ct., upon tlie ex p. application of petitioner, 
restrained the sheritX from selling the property 
until after the hearing of the petition ; after 
making an order for the (iompulsory winding up, 
the ct. ordered the sheritT to deliver up tlie property 
to tlie oflicial liquidator to be sold in the winding 
up, reserving to the creditors the same jiriority 
against the proceeds of the sale as if it had been 
made by the sheritT . — He 1*las-Y"N-Mhowys Coal 
C o. (1867), L. R. 4 Eq. 689. 

Annokdions : — Distd. Re Ivoudoii & Devon Biscuit Co. 


(1871), L. R. 12 Eq. 190. N.P. Ex p. MUwood Colliery 
Co. (1876), 24 W. B. 898. Consd. Re Taylor, Ex p. Ry. 
Stool & Plant Co. (1878), 8 Ch. D. 183. 

6622. — — .] — The presentation of a peti- 

tion to wind up a (^o. is no ground for restraining 
a sale by the sherilT of pi'operty of the co. then 
already seized under an execution.™ p. Mil- 
wood Colliery C-o., Ltd. (1876), 24 W. R. 898, 
C. A. 

6623. .] — Re PERiaNS Beach Lead 

Mining Co., No. 6572, ante, 

6624. .] — A creditor having recovered 

judgment against a co., the sheriff, on July 10, 
1880, seized the goods of the co. under a fi, fa. for 
£89. On July 14, a winding-up petition was 
presented, & on .July 15, an order was made 
restraining all furtlier proceedings in the action 
until the petition was disposed of or withdrawn. 
The sheriff thereupon withdrew from possession 
On July 30, a winding-up order was made. On 
July 81, the creditor applied for leave to enforce 
his judgment, <fe the value of the goods seized 
being much greater than the amount of the debt, 
an order was made that the liquidator should j^ay 
the amount of the debt : — Held : on appeal, this 
order was right. 

Bkpey. Act-, 1869 (c. 71), s. 87, which deprives 
execution creditors of the fruits of the execution 
where tlie sheritT has notice of a bkpey. within 
fourteen days after sale, is not made applicable 
to the winding up of cos. by Jud. Act, 1875, s. 10. 
— He WiTiiERNSEA Brickworks (1880), 16 Ch. D. 
,337 ; 50 L. J. Ch. 185 ; 43 L. T. 713 ; 29 W. R. 
178, C. A. 

Annotations : — Apld. Thoman r. Patcut Lionite Co. (1881), 
17 Ch. D. 250 ; Gorriiige v. Irwell India Biibbor & Gutta 
Pcrcha Works (1886), 34 Ch. D. 128. Refd. Re Nortliern 
C'omiticH of England Firo Inscc. Co., Macfarlane’s Claim 
(1880), 17 Ch. D. 337 ; Re Vron CoUiory C:o. (1882), 20 
Ch. 1). 442 ; Re National Unilcul Invijstnient Corpn., 
11901] 1 Ch. 950. Mentd. Re Hopkins, WiJlianiH v. 
Hopkins (1881), 18 Ch. D. 370 ; Re D’Kpincnil, Tadman 
V. D’Epon^'uil (1882), 20 Ch. D. 217 ; Re Maggi, Wlne- 
houec r. Winehousc (1882), 20 Ch. D. 546 ; Re Gould, 
Ex p. Official Bccciver (1887), PJ Q. B. D. 92 ; Pratt v. 
Inman (1889), 43 C’h. D. 175 ; Re Long, Tam v. Kniincraon, 
[1895] I Ch. 652 ; Hasluok r. Clark, [1899] 1 Q. B. 699 ; 
Re Whitaker, Whitaker r. Palmer (1900), 83 L. T. 34 2. 

6625. Sale before winding up — Presentation of 
petition within fourteen days of sale — Whether 
creditor deprived of fruits of execution.] — He 

Printing Numerical Registering Co., No. 

6478, ante. 

6626. Notice of winding up within fourteen 

days of sale — Whether creditor deprived of fruits of 
execution.] — He Richards & Co., No. 6035, post, 

6627. — .] — He Withernsea 

Brickworks, No. 6624, ante. 

(c) Issued or levied after W inding-xip Petition. 

6628. General rule.] — In the ixbsencc of special 
circumstances, the ct. ought to exercis(‘ the 


Alberta Brick Co. (1907), 1 Alta. 
L. B. 103. — CAN. 

e. Leave to proceed to exceuiion — 
Wiiulmu-up petition pending — H'ltethcr 
leave ajjcctea hy wimling-np order .] — 
Re Indian Companies Act, 1866, & 
SVLHET & CACUAR TEA (V). (1866), 
2 Ind. Jur. N. S. 123. —IND. 

I. Advertisement of sale for future 
date — IVinding-up order in meantime — 
Injunction.] — On Doc. 13, 1867, a 

resolution was passed to wind up a 
limited co. voluntarily. On Dec. 16, 
a creditor marked judgment, issued a 
fi. fa.. He lodged the writ wdth the sherilT, 
Avho was miabie to seize any n)ovablo 
goods, the co. having closed the doors 
of their premises. On Jan. 27, 1868, 
ho advertised for sale by auction, on 
Fob. ], defts.' Jeasehold interests in 
the lauds on which their buildings 


were erected. On Dec, 20 , a petition 
was presented for wimiiiig up the eo. 
On Jan. 28 , 1868 , the ct. ordered the 
voluntarily winding up to bo continued 
under its supervision. On a motion for 
an injunction : — Held : the sale should 
lie restrained, the ext?cution creditors 
being secured priority for the full 
amount of their debt, with interest.— 
Re Dublin Exhibition Palace Co., 
Ltd. ( 1868 ), 2 I. B. Eq. 158 ,— IR. 

g. I.ssue of }e>arrunt of distress — 
Petition filed same day — Posses.sion 
under mirrant taken five dixys later. ! — A 
creditor, having obtained judgment in 
the magistrate’s ct. in an action against 
a CO., issued a warrant of distress to 
levy the amount of the judgment 
debt. On the same day that the 
warrant was issued a petition by con- 
tributories of the CO. for a winding-up 


order was filed in the Su])reme Ct. 
l*o«sessioii under the warrant was taken 
by the baililT five days after the filing 
of the petition. An order was sub- 
sequently made for the compulsory 
winding up of the co. Upon an appli- 
cation by th(5 credit or, under Cos. Act, 
1882, s. 150, for leave to proceed with 
t he execution under the warrant : — 
Held : in the absence of special circum- 
stance's snificient to justify the ct. in 
exercising its discretionary power, the 
<'ret!itor was not entitled to the leave 
asked for. — Re I^overty Bay FAHMEiis’ 
(;0'OPEK\TIVF. AS80CN., 1..TD. (1897), 
16 N. Z. L. B. 695. — N.Z. 

PART III. SECT. 36, SUB-SECT. 13.— 

D. (0). 

h. General rtile—Exeiyution void ,} — 
Where an order was mad© prior to 



966 Companies. 
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(c), 

discretion vested in it by 1908 Act, s. 140, by 
staying or restraining proceedings with a view of 
securing equal distribution of the assets among 
creditors of the same class. 

A CO. being unable to meet its obligations a 
petition was on Aug. 18, 1920, presented to wind 
it up. Proposals for a scheme of reconstruction 
<fc arrangement with creditors were then made & 
a scheme was in process of preparation with a 
view to obtaining the sanction of the ct. thereto 
under 1908 Act, s. 120. On Aug. 28, 1920, a 
creditor brought an action & got judgment for 
£41 & was about to issue execution. The co. 
issued a summons under sect. 140 of the Act to 
stay execution on the judgment : — Held : there 
being no special circumstances in the case, the 
execution ought to be stayed. — B owkett v. 
Puljjer’s United Elec’tkic Wokks, Ltd., [1923J 
1 K. B. 100 ; 92 L. J. K. B. 412 ; 128 L. T. 203 ; 
[1923] B. A C. 11. 75, C. A. 

6629. Writ issued on day of winding-up order — 
Possession taken by liquidator before sheriff.] — 
Where, on the day on which a winding-up order 
was made, but before the order was pronounced, 
a judgment creditor of the company issued a ji. fa, 
against the effects of the co., but before the 
execution was levied, the official liquidator was 
in possession of sucli effects under the order, the 
ct. granted an injunction to restrain the creditor 
<fe sheriff from proceeding to execution. — lie 
Waterloo Life, etc.. Insurance Co. (No. 2) 
(1862), 31 Beav. 589 ; 32 L. J, Ch. 371 ; 7 L. T. 
459 ; 9 Jur. N. S. 292 ; 11 W. R. 159 ; 34 K. R. 
1207. 

Annotations : — Refd. lie London Cotton Co. (1866), L. It. 
2 Eq. 63 ; Great Southern & Western ICy. v. Cony & 
Turquaiid (1867), 16 W. It. 660. 

6630. Action commenced before presentation of 
petition — Execution issued before winding-up order 
made — Creditors put on terms as to description of 
property to be seized.] — Creditors of a co. ipued a 
writ before the presentation of a petition for 
winding up. Execution was issued afterwards, 
but before the winding-up order was made : — 
Held : the ct. had a discretion, under 1802 Act, 
ss. 87 <fc 103, <fc injunction refused to stay pro- 
ceedmgs under the execution ; but the creditors 
were i^ut upon terms in regard f.o the description 
of property to be taken. — Re Bastow A Co. 
(1807), L. R. 4 Eq. 081 ; 30 L. J. Ch. 899 ; 10 
L. T. 788 ; 15 W. R. 1033. 

Annotations : — Apld. Re Imperial SU*an) & Household Coal 
Co. (1868), 37 L. J. eii. .617. Distd. lie London & Devon 
Biscuit Co. (1871), L. R. 12 Eq. 160. Refd. Re Progress 
Assce., Rx p, Liverpool Exchange (1870), L. U. 19 Eq. 
370 ; Re Dimson’s Estate PTre-Clay Co. (1874), L. R. 19 
E(). 202 ; Re Univemal Disinfector C'o. (1875), 44 J. Ch. 
478 ; Re Vron Colliery Co. (1882), 20 Ch. D. 442 ; lie 
Opera (1890), 62 L. T. 869. 

6631. Vexatious delay in company’s 

defence.] — A limited co., which had been carrying 
on business with little more than one-lifteenth 
part of its stated capital, was sued by creditors 
for goods supplied to it, &, after vexatious delays 
in its defence to the action, presented by its own 
raancTger a petition to wind up. The sheriff 
entered under a fl. fa, two days after the petition 
was presented, but was restrained from selling 
by an ex p. injunction, obtained on a second 
petition to wind up presented by the co.’s clerk 


the day after he had entered. On motion by the 
creditors to discharge this injunction, the ct., in 
the exercise of its discretion, under 1862 Act, 
s. 87, & treating the case as identical with In re 
Bastow cfc Co., No. 6630, ante, discharged the 
injunction with costs. — Re Imperial Steam A 
Household Coal Co., Ltd. (1868), 37 L. J. Ch. 
517 ; 18 L. T. 390 ; 16 W. R. 689. 

Annotaiion : — Refd. Re Universal Disinfector Co. (1875), 

23 W. R. 721. 

6632. — .] — A creditor of a co., 

whose debt was incurred by giving acceptances 
on their behalf, having obtained judgment against 
the CO. after the presentation of a petition, but 
before the order for winding up, was refused leave 
to enforce execution upon his judgment, although 
the ct. was of opinion that he had been hardly 
dealt with by the co. ; but tlie costs of the applica- 
tion A of the action were given after the costs of 
the official liquidator . — lie Dimson’s Estate 
Fire-Clay Co. (1874), L. R. 19 Eq. 202 ; 23 
W. R. 435. 

Annotation : — Mentd. Re London Metallurgical Co., [1895] 

1 Ch. 768. 

6633. -.] — Re Vron Colliery Co., 
No. 5498, ante, 

6634. Execution delayed at company’s 

Instance — Requests for indulgence.] — The ct, has a 

discretion under 1862 Act to permit an execution 
put in force after the commencement of winding 
up to be proceeded with. 

An execution creditor who had not seized till 
after the petition had been presented; — Held: 
entitled to the benefit of his execution where it 
appeared that the delay in his proceedings had 
been owing to representations A applications for 
indulgence on behalf of the co . — Re Taylor, Re 
Williams, Ex p. Railway Steel A Plant Co. 
(1878), 8 Ch. I). 183 ; 47 L. J. Ch. 321 ; sub nom. 
Re Railway Steel A Plant Co., Ltd., Taylor v. 
Railway Steel A Pi.ant Co., Ltd., Williams 
V. Railway Steel A Plant Co., Ltd., 38 L. T, 
475 ; 26 W. R. 418. 

Annotations : —Distd. Re Vron Colliery (.'o. (1882), 20 Ch. D. 

442. Refd. Re Richards (1879), 11 Ch. D. 676 ; Rudow 

V. Great Britain Mutual Life Assce. Soc. (1881), 17 Ch, D, 

600. 

6635. ,] — (1) Where a petition 

for winding up has been presented, whether by 
the CO. or by creditors thereof, the ct. will not 
allow a judgment creditor, who has been induced 
by the representations A prayers of a co. for delay 
of execution not to issue execution, to be deprived 
of the benetits which he would otherwise have 
obtained. 

(2) Bkpey. Act, 1869 (c. 71), s. 87, which de- 
prives execution creditors, where the sheriff has 
notice of a bkpey. within fourteen days, of the 
fmits of their execution, is not applied to the 
winding up of cos. by Jud, Act, 1875, s. 10 . — Re 
Richards A Co. (1879), 11 Ch. D. 676; 48 

L. J. Ch. 555 ; 27 W. R. 530 ; sub nom. Re 

Richards A Co., Ltd., Ex p. Crawshay, 40 
L. T. 315. 

Annotations : — Distd. Re Vron Colliery Co. (1882), 20 Ch. J). 

442. Refd. Re Withernsoa Brickworks (1880), 10 Ch. D. 

337. 

6636. Writ handed to sheriff before presentation 
of petition — Execution not levied until afterwards.] 

— Re London A Devon Biscuit Co., No. 
ante. 


seizure, by the Supreme Ct. of Ontario, 
winding up the co., a judgment debtor, 
the execution is void under Winding-up 
Act, 8. 23, & after the making of the 
order the power of dealing with, & 
collecting the assets of the co, is vested 


solely with the liquidator. — Richards 
V . Producers Rock & Gravel Co. 
(1914), 20 B. C. R. 109.— CAN. 

k. Oamishee summons — Served after 
nrinding-up order,] — In Sept. 1913, 
the Supreme Ct. of Ontario made 


an order under the Winding-up Act, 
R. S. C. 1906 (o. 144), & amending 
Acts, for the winding up of deft. co. 
In Oct. 1913, pltf. commenced an 
action in Alberta for debt against deft, 
00 , A served a garnishee summons upon 
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6637. Execution levied after notice of presenta- 
tion of petition.] — After a petition had been pre- 
sented 1x) wind up a CO., judgment was given in an 
action against the co. ; the sheriff took xJossession 
of property of the co. & advertised a sale. The 
CO. applied to the Vice-Chancellor before whom 
the petition, but not the action, was pending, for 
an order to stay proceedings : — Held : notwith- 
standing Jud. Act, 1873, s. 24 (5), the Vice- 
Chancellor had power, under 1862 Act, s. 85, to 
stay the proceedings. — Re Stapleford Coixiery 
Co., I/rD. (1875), 24 W. R. 173 ; 1 Char. Pr. Cas. 
32. 

6638. Delay in application for stay — Company 
not knowing of judgment until execution levied — 
Stay on payment into court of amount for which 
execution issued.] — Everingiiam v. Co-operative 
Puke Family Beer Co., [1880] W. N. 00, C. A. 

6639. In action against debtor to company — 
Against whom garnishee order obtained.] — Re 
United English <fe Sco'tjtsii Life Insurance Co., 
No. 6600, ajite, 

6640. Foreign execution Issued after judgment 
obtained in foreign court — Jurisdiction of English 
court.] — Re Field (K.), Ltd. (1900), 44 Sol. Jo. 
689. 

{(1) Leave to Issue Execution, 

6641. Creditor unfairly delayed by company.] — 

A CO. against whicli a writ had been issued obtained 
leave to defend the acthni upon affidavit made by 
tJi(*ir secretary, containing statements to the 
effect that pltf. in the action was a holder of a 
stolen bill, ct had not given value for it ; that to 
his — the secretary’s — knowledge the co. was 
perfectly solvent. Aftej‘ pltf. had been inter- 
rogated in the action, the defence? was abandoned 
& judgment signed ; but before pltf. issued 
execution In? received notice that the co. had 
presented a winding-up i)etition. An order 
having been made on the petition, the judgment 
creditor a])plied for leave to issue execution, on 
the gi'ound that he had been unfairly delayed in 
prosecuting his action ; — Held ; the case was not 
one in which leave ought to be given. 

Qu. : whether h?ave ought to be given in any 
case where execution has not been issued previously 
to the winding-up order. — Re Universal Disin- 
fector Co. (1875), L. R. 20 Eq. 162 ; 44 L. J. C^h. 
478 ; 23 W. K. 721. 

Annotation : — Apld. He Ry. Steel & Plant Co., Taylor v. 

Ry. St^el & laant Co., Williams v. liy. Steel & Plant Co. 

(1878), SS L. T. 475. 

E. Distress. 

{a) 1 71 General, 

See, 1908 Act, s. 211, generally. Distress. 

6642. Application of section — Effect of Jud. 
Act, 1875, s. 10.] — Jud. Act, 1875, s, 10, does not 
so far assimilate the rules in the winding up of 
cos. to the Rules in Bkpey. as to give the landlord 
of property of wliich a co. in liquidation are 
tenants a right to distrain for rent due before the 
winding-up order. — Re Coal Consumers’ Assocn. 
(1876), 4 Ch. D. 625 ; 46 L. J. Ch. 501 ; 35 L. T. 
729 ; sub norn. Re Coal Consumers’ Co., Ltd., 
Ex.p. Hughes, 25 W. R. 300. 

Annotations: — Consd. He Albion Steel & Wire Co. (1878), 

7 Ch. D. 647. FoUd. He Rrldgewater Engineering Co. 

(1879), 12 Ch. D. 181. Refd. Re North Yorkshire Iron 
■ Co. (1878), 7 Ch. D. 061 ; He Richards (1879), 11 Ch. D. 

676 ; Re Oak Pits Colliery Co. (1882), 21 Ch. 1), 322. 


6643. -,] — A landlord is not by reason 
of his power of distress a secured creditor within 
Jud. Act, 1875, s. 10 ; &, therefore the bkpey. 
law permitting distress for one year’s arrears of 
rent has not superseded the old rule in winding 
up . — Re Bridgewater Engineering Co. (1879), 
12 Ch. D. 18] ; 48 L. J. Ch. 389. 

Annotation Re Oak l^its Colliery Co. (1882), 21 

(;h. D. 322. 

6644. .] — Thomas v. Patent Lignite 

Co., No. 6650, post, 

Where company not Immediate tenants.] — 

See Nos. 6653, 6655, 6656, 6660, post. 

Scottish sequestration — For future rent.] — 

See No. 6610, ante, 

“ Estate or effects ” of company — Property 

charged to debenture-holders.] — See Nos. 4742, 
4743, ante, 

6645. Effect of distress with leave — Proceeds of 
distress — Applicable to rent accrued both before & 
after winding up.]^ — A lease whereby certain mines 
were granted to a co. provided that if the rent 
should be unpaid for 42 days the landlord might 
distrain. The rents fell in aritiar on two occasions 
for more than the 42 days, & were both still 
owing wdien the lessor entered & distrained on 
Feb. 20, 1864. On Feb. 6, a petition for winding 
up the CO. was presented, & on Feb. 20 — but after 
the distress~a winding-ui) order was made. 
TIk^ lessor obtained the leave of the ct. to proceed 
with his distress, & on May 1, another half-year’s 
rent became due. On May 21, an agreement was 
made between the lessor & the co. that the distress 
should be withdrawn, that the plant & etTects 
should be sold, & that the rent for which the 
dist/fess had been levied should be paid out of the 
first proceeds, A it was provider! that tin? agree- 
ment should in no way projudic(3 or affect the 
lessor’s rights & remedies in respect of the half- 
year’s rent which became due on May 1. The 
CO., however, refused to pay that amount out of 
the proceeds of sale ; — Held : they were bound 
to pay it . — Re Enkall Coal Mining Co., Ltd., 
Ex p. Fiej.d (1864), 11 L. T. 526 ; 13 W. R. 219, 
L. JJ. 

6646. Effect of distress without leave.] — Re 

Progress xIssurance Co., Ex p. Liverpool 
Exchange Co., No. 6659, post. 

6647. .] — Re Traders’ North Stafford- 

shire Carrying Co., Ex p, North Staffordshire 
Ry. Co., No. 6655, post, 

6648. .] — Thomas v. Patent liioNiTE Co., 

No. 6650, 2^ost, 

6649. Seizure by sheriff under writ of fieri facias 
before winding up — Payment to landlord by sheriff 
— Validity.] — Wliere before the presentation of a 
winding-up petition the sheriff has seized under a 
fi. fa, goods of the co. & after the presentation of 
the petition the ct. has dismissed a summons for 
a stay of proceedings under the fi, fa., it is the 
duty of the sheriff to proceed with the execution 
pursuant to Landlord <& Tenant Act, 1709 (c. 18), 
<fe pay to the landlord of tlie premises the amount 
due for rent of the premises not exceeding one 
year’s arrears. The duty of the sheriff A the right 
of the landlord in this respect are not affected by 
1908 Act, imposing general restrictions on the 
landlord’s right io distrain, A the payment by 
the sheriff of the amount so due for rent to 
the landlord is a good payment as against the 


a city oorpn. ; — Held : the proceedings 
Bhould be stayed unless & until leave 
to proceed should be obtained from 
the Supreme Ct. of Ontario ; & the 
garnishee summons was inetfectivo, & 
should bo set aside. — L avell v. 


Canadian Mineral Rubber Co., 
Ltd. (1913), 20 W. L. R. 111.— CAN. 

PART III. SECT. 86, SUB-SECT. 13.— 

£. (a). 

1. Application of Winding-up Act, 


8. 84.]— Winding-up Act, b. 84, only 
applies to judicial proceedings & not 
to a distress. — N ational Trust Co., 
Ltd. V. Leeson & Lineham Execu- 
tors (1916), 83 W. L. II. 587 ; 9 
\V. W. R. 1132.— CAN. 
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liquidator in the winding up of the co.—Ke Biutish 
Salicylates, Ltd., [1919] 2 Cli. 155 ; 88 L. J. Ch. 
258 ; 121 L. T. 77; 63 Sol. Jo. 517; [1919] 

B. & C. B. 160. 

(b) For Rent. 

6660. General rule.]— (1) Jud. Act, 1875, s. 10, 
does not import into a winding up, Bkpey. Act, 
1869 (c. 71), s. 34, so as to enable a landlord to 
distrain after the commencement of a winding up 
for rent due to him from the co. 

(2) A compulsory order, whicli supersedes ” 
a voluntary winding up as from the date of such 
order, does not thereby entirely put an end to 
everything previously done under the voluntary 
winding up. 

(3) Where, therefore, landlords, after the com- 
mencement of the voluntary winding up of the 
co., but before the date of the compulsory order, 
distrained for rent due to them prior to the com- 
mencement of the voluntary winding up ‘.—Held : 
the distress was invalid, no special grounds being 
shown why the judicial discretion vested in the 
ct. under 1862 Act, s. 87, should be exercised in 
their favour. — Thomas v. Patent Lionite Co. 
(1881), 17 Ch. D. 250 ; 50 L. J. Ch. 514 ; 44 L. T. 
392 ; 29 W. B. 596, C. A. 

Annotations: — As to (2) Consd. Re Taurine Co. 25 

Ch. D. 118. As to (3) Refd. Rc Oak Pits Colliery Co. 
(1882), 21 Ch. D. 322. 

6651. .J — Rc Lancashire Cotton Spin- 

ning Co., Ex p. Carnelley, No. 6674, post. 

0052. .] — Rc Boundwoou COIXIEKY^ Co., 

Lee V. Bound WOOD Colliery Co., No. 6616, 
ante. 

6653. Company not immediate tenants.] — A 

landlord dcunised a colliery to certain persons who 
declared themselves trustees for a co. The rent 
fell into arrear, & tlie landlord put in a distress 
upon the premises. At that time a petition had 
been presented, upon wdiich an order to w'ind up 
the co. was afterwards made. Uiion a petition 
by the landlord for leave to remove sell the 
goods distrained : — Held : notwithstanding 1862 
Act, ss. 84, 163, he was entitled to proceed with 
the distress & sell the goods of the co. ujion the 
premises, & leave was given accordingly. 

Semhle : the prohibition contained in 1862 
Act, s. 163, against enfonung a distress against 
the effticts of a co. which has been ordered to be 
W’ound up, appli(‘s only where the co. is the tenant. 
— Re Exhall Coal Mining Co., Ltd. (1864), 4 
De G. J. & 8m. 377 ; 4 New Bep. 127 ; ,33 L. J. (3i. 
569, n. ; 10 Jur. N. 8. 576 ; 46 E. B. 961, L. JJ. 
Annotations : — Consd. Re London Cotton Manufacturing 
Co. (i86()), 35 L. .1. Ch. 425 ; Rc Imperial Steam & House- 
hold Coal Co. (18C8), 37 L. J. Ch. 517 : Rc Tradei*8* North 
Staffordshire Canying Co., Ex j). North Staffordshire By. 
(1874), L. 11. 11) Eq. (>0. Folld. Rc LancaKhire Cotton 
Spinning Co., Ex ?j. Carnelley (1887), 35 Ch. D. (>50. 
Consd. Re Higginshaw Mills &; Spinning (Jo., |189()] 2 
Ch. 544. Rdld. Re Oak Pits Colliei-y Co. (1882), 21 
Ch. D. 322 ; Re New City Constitutional Club C^>., Ex n. 
Purssell (1887), 34 Ch. D. 646 ; Re Itoundwood Colliciy 
Co., Leo V. lloundwood Colliery Co., [1897] 1 Ch. 373. 
Mentd. Re Pooley Hall Colliery Co. (1869), 18 W. It. 
201. 

6654. .] — Re Lundy Granite C'o., Ex p. 

Heavan, No. 6660, post. 

0055 . Landlord not able to prove in 

winding up.] — A railw^ay co. being owners of a 
canal A; having a special Act enabling them to 


take tolls on barges using the canal, to reco^r 
such tolls by action or distress, distrained on tne 
barges of a carrying co,, after a resolution had 
been passed for voluntarily winding up the latter 
co. Tlie voluntary winding up was continued 
under the supervision of the ct. ‘.—Held : (1) the 
proceeds of the distress belonged to the official 
licpiidator of the carrying co. ; (2) 1862 Act, s. 163, 
does not apply to a landlord distraining for his 
rent, whei-e the co. are not his immediate tenants, 
& the goods of the co. have been allowed to remain 
on the land by the official assignee. — He Traders’ 
North 8taffordshire C’arryhng Co., Ex p. 
North 8tafpordshtre By. ('o, (1874), L. B. 19 
Eq. 60 ; 44 L. J. Ch. 172 ; 31 L. T. 716 ; 30 J. P. 
212 ; 23 W. B. 205. 

Annotations : — As to (1) Consd. Rc Brown, Bayley Dixon, 
Ex J). Roberts & Wright (1881), 18 Ch. D. 649. Refd. 
Re North Yorkshire Iron Co. (1878), 7 Ch. 1). 661 : Re 
Oak Pits Collleiy Co. (1882), 21 Ch. D. 322. As to (2) 
Consd. Jtc New (Jity Constitutional Club Co., Ex p. 
Pui-HKoU (1887), 34 Ch. D. 646. Refd. Re Regent llnited 
Servloe Stores (1878), 38 L. T. 4 93. Gencrallu, Mentd. Rc 
Stranton Iron & Steel Co., Ex p. Barnett (1875), 44 
L. J. Ch. 233. 

6656. .] — 1862 Act, s. 163, only ai)plies to 

cases in which a creditor of the co. is proc(^eding 
against the estate c't effects of the co. Where, 
therefore, a superioi* landlord levied a. distress 
for rent & seized the goods of a co. in liquidation 
which were on the premises of ids l(;ssce, the co. 
feeing in occupation of the premises under an 
arrangement with the lessee, but no assignment 
or underlease having been made to the co. : — 
Held : the superior landlord, not; being a creditor 
of the co,, could not be restrained from pro(;eeding 
with his distress. — Re Becjent United Service 
Stores (1878), 8 Ch. I). 616 ; 38 1^. T. 493 ; 

42 J. P. 630 ; 26 W. B. 579 ; sub ywin. Rc Begent 
United Service Stores, Ex p. Burke, 17 
Ij. j. Ch. 677, C. A. 

Annotation : — Refd. Jic Oak I’itw Colliery (Jo. (1882), 21 
Ch. I). 322. 

6657. Under-tenants — Landlord also hold- 
ing promissory note of company — In respect of 
overdue rent.] — Tlie rule tliat a laridlord will not be 
allowed to realise a distress for rent levied on the 
goods of a CO. botwe(*n the presentation of a 
winding-up petition & the making cd a winding- 
up order, if he is a creditor entitled to prove in 
the winding up for the rent distrained for: — 
Held : not to ai)j)ly t o a case in which the eo. 
were not tenants of the landlord, but under- 
tenants of his lessee, A the landlord had accepted 
as collateral security for the overdue rent a 
promissory note of the co. upon which he was 
entitled to prove in the winding uj) ; in such a 
case the landlord ought to bo allowed to realise 
his distress. — Re C^arriage Co-oi>erative Supply^ 
Assocn., Ex p. C/LEMENCe (1883), 23 Ch. I). 154 ; 
52 L. J. Ch. 472 ; 48 L. T. 308 ; 31 W. B. 397. 

Annotations : — Dbtd. Rc New City CoiiHtitutional Club Co., 
Ex p. Purssell (1887), 34 Ch. D. 646 ; Re Harpur’s Cycle 
Fittings Co., 11900J 2 Ch. 731. 

6658. Distress put in on day of winding-up 
order.] — Re Exhall Coal Mining Co., Ltd., 
Ex p. Field, No. 6645, atite. 

6659. Possession retained by liquidator for 
benefit of winding up — Rent accrued due since 
winding up.] — Where offices had been let to a co. 
which was ordered to be wound up by the ct., a 
distress was subset](uently iiut in for rent by the 
lessors, under which the office furniture was 
seized : — Held : as possession of the offices had 


PART III. SECT. 36, SUB-SECT. 13.— 

E. (b). 

m. General rule — XHslress lenied before 
u-inding up.] — A diatresB for rent 
18 not avoided by procecdlnge token 


under Winding-up Act, to put a co. 
into liquidation, if the distrcBs be made 
before the wdiiding-up order. Qu. : 
whether a Hale may be made under the 
distress without the leave of the ct . — Re 


CoLwicLL (E. C.) Candy Co. (1902), 
35 N. B. R. 613.— CAN. 

n. .] — Where rent is 

due Sc distress has been levied 
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not, in the opinion of the ct., been retained for the 
purpose of the co.’s business, the distress was 
illegal under 1862 Act, s. 163, & the lessors were 
only entitled to prove for the amount due to 
them . — Re Progress Assurance Co., Ex p. 
Liverpool, Exchange Co. (1870), L. R. 9 Eq. 
370 ; 30 L. J. Ch. 504 ; 22 L. T. 707. 

Annotations : — Refd. lie North Yorkshire Iron Co. (1878), 
7 Ch, D. 661 ; lie Rridgewatcr Entfincerine: Co. (1879), 
12 Ch. P. 181 ; Re Oak Pits ColUery Co. (1882), 21 Ch. P. 
322. 


6660, .1 — 1862 Act, s. 163, has no 

application where the distress is against a tenant 
other than the co., although the co.’s goods may 
be taken in distress, 

Semhlc : where the liquidator of a co. continues, 
for the purposes of the winding up, in occupation 
of land of which the co. was lessee, the landlord 
ought to be permitted to enforce, by distress or 
otherwise, his right to the full amount of rent, in 
respect of the time during which the liquidator so 
continues in possession enjoyment. — Rc Lundy 
Granite Co., Ex p, Heavan (1871), 6 Ch. App. 
462 ; 40 L. J. Ch. 588 ; 24 L. T. 922 ; 35 J. P. 
692 ; 19 W. K. 609, L. JJ. 

A nnotations : — Consd. Rc Traders* North Staffordshire 
(Carrying Co., Ex p. North Staffordshire Kv. (1874), L. Jl. 

19 Etj. 60 ; Re North Yorkshire Iron Co. (1878), 7 Ch. P. 
601. Folld. Rc lit‘gent United Service Stores (1878), 
8 Ch. D. 010. Apld. Rc SilkBloiio N. Pod worth C-oal & 
Iron Co. (1881), 17 Ch. P, 1.58. Consd. lie Oak Pits 
Colliery (^o. (1882), 21 Ch. J). 322 ; Rc National Anns 
& Ainniunition Co. (J885). 28 Ch. P. 174 ; Re N(5W City 
Constitutional Club Co., Ex p. Pursscdl (1887). 34 Ch. P. 
040 ; Rc Levi, liOlO] 1 Ch. 410. Refd. Rc Stranton Iron 
& Stetil Co., Barnett’s Case (1875), J^. P. 19 E<i. 449; 
Rc Universal Pisirifeetor Co. (1875), L. B. 20 Eq. 102; 
Thomas v. Patent Lionitc^ Co. (1881), 17 Oh. I). 250; 
Re Lancashire Cotton Spinning Co., Ex ji. C3arnelley 
(1887), 35 Ch. I). 050 ; He Blazer Fire Ligliter (1894), 71 
L. T. 005 ; Rc Kidsgrovii Steel, Iron, & Coal Co. (1894), 
38 Sol. Jo. 252. Mentd. Jacobs r. Brett (1875), L. 11. 

20 Eq. 1. 

6661. Possession retained for better 


realisation of company’s property.] — Wh(‘rt‘ in the 
winding up of a co. th(‘ liquidator, for ilio con- 
venience of ilie winding up A with a view to the 
better rtuilisation of th<‘ co.’s assets, retains 
possession of leasehold property b(4onging to 
the co., leave? will be gianted to the? lessor of the 
cq. to distrain for rent which has accrued due to 
him after the eommenceunent of the winding up, 
but- as to pr(‘vious aii*ears of rent, lie will not be 
allowed to distrain, hut must prove in the winding 
up. — Rc North Yorkshire Iron Co. (1878), 
7 Ch. I). 661 ; 26 W. R. 367 ; sub uom. Rc North 
Yorkshire Iron C.'o., Ltd., Ex p. Richardson, 
Johnson A (’o., 47 L. ,T. Vh. 333 ; 38 L, T. 143. 
AnnoUitions : — ^Consd. Re South Kensington Co-oji. Stores 
(1881), 17 Ch. i). ICl ; Rc (3ak Ihts Colliery Co. (1882), 
21 Ch. P. 322. ^ 


6662. .] — Rc South Kensington Co- 

operative Stokes, No. 6377, ante. 

6663. Possession retained for benefit 

of landlord as well as of company.] — A landlord is 
entitled to distrain for, or be paid in full, rent 
accruing after the commencement of the winding 
up, if the liquidator has retained possession for 
the purposes of the winding up, i.c., if he has used 
the property for carrying on the co.’s business, 
or has kept tlie property in order to sell it or to 
do the best he can with it. But the landlord is 
not entitled to such priority if the liquidator has 
kept possession by arrangement with the land- 
lord, & for his benefit as well as for the benefit of 


the CO., & has not agreed with the landlord to 
pay rent, nor if he has done nothing except abstain 
from trying to get rid of the property which the 
cq. liolds as lessee. Where, at the date of the 
winding up, the colliery of the co. was in the 
possession of their mtgees., A the liquidator took 
no steps to surrender the co.’s interest in the 
colliery, but left the co.’s plant & machinery 
where he found them until he sold them, although 
he liad had them valued with a view to sale, which 
did not take place : — Held : the landlord was not 
entitled to priority in respect of the rent which 
accrued after the commencement of the winding 
up. — Re Oak Pits Colliery Co. (1882), 21 Ch. D. 
322 ; 51 L. J. Ch. 768 ; 30 W. R. 759 ; sub nom. 
Re Oak Pits Colliery Co., Ltd., Eyton’s Claim, 
47 L. T. 7, C. A. 

Annotations : — Consd. Re Wateon, Kipling (1883), 23 Ch. D 
500. Apld. Rc Inturiiatioual Marino Hydropathic Co. 
(1884), 28 Ch. D. 470 ; Rc National Anns & Anmmiii- 
tion Co. (1885), 28 Ch. D. 474. Consd. Re HlggiiiHhaw 
Mills & Spinning Co., [18901 2 Ch. 544 ; Hand v. Blow, 
fl901] 2 Ch. 72J. Apld. Re Levi, [1919] 1 Ch. 416. 
Refd. He Blazer Fire Lighter, [1895] 1 (Jh. 402 ; Rc 
Bylands Glass Co., York, etc., Bank v. liylands Glass 
(’o. (1904), 49 Sol. Jo. 67. 

6664. Indirect advantage to liquidator 

not sufllcient.] — In order to entitle a landlord to 
distrain for rent accrued since the winding up the 
liquidator must liave cither adopted the contract 
oi* used the property for the benelicial winding up 
of the CO. ; it will not be sufficient if the liquidator 
has only derived an indirect advantage from the 
demised property. — Rc House A Land Invest- 
ment Trust, Ex p. Smith (1894), 42 W. R. 572 ; 
I Mans. 3 48 ; 8 R. 232. 

6665. Rent accrued due before winding up.] 

— Rc South Kensington Co-operative Stores, 
No. 6377, ante. 

J — Sect. 37, sub-sect. 8, 

post. 

6666. Possession retained by liquidator for 
advantage of company — After notice requiring 
payment of rent,] — The owner of a coal-mine 
leased to a co., liaving pow(q* to distrain for rent 
in ari'ear* A to stop the working of the mine, gave 
notice to the liquidator requiring payment of a 
lialf-year’s rent which became due after the 
winding up of the co., or that the working should 
be stopped. The liquidator neither jnud the rent 
nor stopped the working : — Held : upon summons 
by the lessor for leave to distrain, the liquidator 
having elected to continue the working for the 
advantage of the co., must pay the full rent out 
of the first assets. — Re Silkstone A Dodworth 
(^oal a Iron Co. (1881), 17 Ch. D. 158 ; sub nom. 
Re Silkstone A Dods worth Coal A Iron Co., 
Ex p. Perkins, 50 L. J. Ch. 444 ; 44 L. T. 405 ; 
29 W. R. 484. 

Annotations: — Consd. Re Oak Pits Colliery Co. (1882), 21 
Ch. D. 322 ; Rc Levi, [1919 J 1 Ch. 416. Refd. Re Brown. 
Bayloy & Dixon, Ex p. Koboits A Wright (1881), 30 
W. Jl. 5 ; Rc South Kensington Co-op. Stores (1881), 
17 Ch. D. 101. 

6667. .] — Re IIigginsiiaw Mills A Spin- 

ning Co., No. 6678, post. 

Sec, aho, Sub-sect. 13, E. (a), ante. 

(c) For Rates and Taxes. 

Compare Sub-sect. 11, I). (c), ante. 

6668. Rates — Made after date of winding up — 
General rule.] — The right of a rating authority to 


previously to the commencement of 
wlndlng-up proceedings, there is 
nothing in the Winding-up Act which 
prevents the landlord from realising 
on the same . — Rc ShirliiJYs, Ltd., 
Laird’s Case (1916), 34 W. L. II. 
805.— CAN. 


PART III. SECT. 36, SUB-SECT, 13.— 

E. (c). 

o. Couritu council assessments.] — A 
poinding of the effects of a co. by a 
collector of county council assessments 
after the date of the commenoemcrit 


of the winding up of a co. by the ct. 
is inept A ineffectual, A. an application 
by the collector for power to sell the 
poinded effects for payment of rates 
due by the co. was refused by the ct. — 
Allan v. Cowan (1892), 20 R. (Ct. of 
Sess.) 36.— SCOT. 
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Sect 36 . — Winding up by court: Sub-sect* 13, E* (c) 

(a).] 

payment in full of rates on the property of a co. 
in liquidation made subsequently to the com- 
mencement of the winding up is not necessarily 
governed by the same principle as that of a land- 
lord in respect of rent. In order to entitle the 
rating authority to payment in full, it must be 
shown that there has been an actual beneficial 
occupation or enjoyment of the property by the 
liquidator on behalf of the co. 

Where the property of a co. in liquidation 
consisted of chemical 6c other works & blast 
furnaces which had ceased to be used for manu- 
facturing purposes or purposes of profit, but the 
liquidator kept some of fhe furnaces alight with 
a view to a sale of the property & had used part 
of the works for the storage of plant : — Held : 
there was no such beneficial occupation or enjoy- 
ment of the property by the liquidator as would 
entitle a rating authority to payment in full of 
rates made subscq^uently to the winding up of 
the co. ; the ct., m exercising its discretion on 
the matter, was at liberty to have, 6i would have, 
regard to the fact that the amount of the rates 
was excessive . — Re Watson, Kipling k Co. 
(1883), 23 Ch. D. 500 ; 52 L. J. Ch. 473 ; 49 L. T. 
115 ; 31 W. R. 574. 

Annotations : — Distd. Re International Marine Hydropathic 

Co. (1884), 28 Ch. D. 470. Consd. Uc National Anns & 

Ammunition Co. (1885), 28 Ch. D. 474. N.P. Rc Blazer 

Fire Lighter, [1895] 1 Ch. 402. 

6660. Possession by liquidator for 

purposes of winding up.] — An hotel co, was wound 
up under an order of the ct., & the liquidator was 
directed to sell the hotel, but with liberty to carry 
on the business till the sale, so as to sell it as a 
going concern. The liquidator accordingly carried 
on the business in the hotel, but made no profit 
by it. Shortly aftor the commencement of the 
winding up a poor rate was made, k the over- 
seers claimed payment of the rate from the 
liquidator in respect of his occupation of tlie 
hotel : — Held : the rate must be paid in full. — 
Re International Marine Hydropathic Co. 
(1884), 28 Ch. I). 470 ; 33 W. R. 587, C. A. 
Annotation : — CoDSd. Re National Ami8 & Ammunition Co. 

(1885), 28 Ch. D, 474. 

6670. .] — The true test to be 

applied, in order to ascertain whether rates 
ought to be paid in full in respect of property of 
a co., possession of which has been retained by 
the liquidator, is that suggested in In re National 
Arms <&: Ammunition Company, No. 7303, post, 
whether there has been a “ beneficial occupation ” 
within the rating statutes. 

Therefore where a caretaker is employed by 
the liquidator to take possession of the co.’s 
prenuses k the plant thereon to prevent trespass 
& injury, though the business is not carried on k 
there is no intention to sell it as a going concern, 
there is a “ beneficial occupation ” in respect of 
which rates must be paid in full. — Re Blazer 
Fire Lighter, Ltd., [1895] 1 Ch. 402 ; 64 

L. J. Ch. 161 ; 71 L. T. 665 ; 43 W. R. 364 ; 11 
T. L. It. 05 ; 39 Sol. Jo. 81 ; 1 Mans. 530 ; 13 
R. 52. 

.] — See, also, No. 6592, ante, efc, Nos. 7363, 

7364, post, 

6671. Tithe rentcharge.] — An injunction will 
not be granted under 1862 Act, ss. 87 k 163, to 
restrain proceedings under a distress for arrears 
of a tithe rentcharge . — Re Trimsaran Coal, Iron 
k Steel Co. (1876), 24 W. R. 900. 

6672. Taxes—Eflect of Jud. Act, 1875, s. 10.]— 
The above sect, does not so far assimilate the 
rules in the winding up of cos. to the rules in 


bkpey. os to give the collector of taxes a right to 
destrain on the goods of a co. in liquidation. — 
Re Regent United Service Stores (1878), 38 
L. T. 130 ; 42 J. P. 279. 

Annotation : — Reid. Re Wobh (Smitlifleld Londou), [1922] 
2 Ch. 369. 

6673. Effect of 5 & 6 Viet. (c. 35), s. 70.]— 

The right of the Crown to distrain for property 
tax under 5 & 6 Viet. (c. 35), s. 70, is not taken 
away by 1 862 Act. 

In the administration of assets under a winding 
up the Crown is entitled to be paid in priority to 
the other creditors. — Re Henley k Co. (1878), 9 
Ch. D. 469 ; 48 L. J. Ch. 147 ; 39 L. T. 53 ; 26 
W. R. 885 ; 1 Tax Cas. 209, C. A. 

Annotations : — Gonsd. Re Oriental Bank Corpn., Ex p. 11. 
(1884), 28 Ch. D. 643 Expld. & Distd. Food Controller 
r. Cork, [1923] A. C. 647. Befd. New South WalcH 
Taxation Comrs. v. I’aliner, [1907] A. C. 179. 

(d) By Mortgagees, 

6674. For interest — General rule.] — (1) To en- 
title a landlord to obtain leave to distrain under 
1862 Act, s. 87, he must show, cither that it is 
inequitable for the co. or its liquidator to insist 
on sect. 163 of tliat Act, or that the rent in respect 
of which leave to distrain is sought ought to be 
treatt^d as pari of the costs, charges, &- expenses 
of the winding up. 

(2) A mtgee. a])plying for liberty to distrain 
under an attornment clause in liis mtgo. is not 
in as favourable a position as a landlord. — Re 
Lancashire C'otton Spinning Co., Ex p. Car- 
NELLEY (1887), 35 (^h. i>. 656 ; 56 L. J. Ch. 761 ; 
57 L. T. 511 ; 36 W. R. 305, C. A. 

Amiotations : — As to (1) Consd. Shackell r. Choiiton, [1895] 

1 Ch. .378. Befd. Rc Boundwood Colliury Co., Lee v. 
lloimdwood CJoUieiT Co., [1897] 1 Ch. .373. As to (2) 
Apld. Rc Higgrinshaw Millw & Spinning Co., [1896] 2 Ch. 

5 4 1 . 

6675. .] — Re Higginshaw Mills k 

Spinning Co., No. 6678, j^ost, 

6676. Accrued before winding up.] — 

Mtgees. having a right of distress to enforce pay- 
ment of interest will be allowed to distrain after 
a winding up for interest accrued while the 
liquidators were in possession, but not for arrears 
accrued before the winding up. — Re Brown, 
Bayley, k Dixon, Ex p. Roberts k Wright 
(1881), 18 Ch. D. 649 ; 50 L. J. Ch. 738 ; 45 L. T. 
347 ; 30 W. R. 5. 

Annotations : — Consd. Rc Higginshaw Mills & Si)iiming Co., 
iI896] 2 Ch. 544. Befd. Rc Oak IMts Co. (]882), 

21 Ch. D. 322 ; Re I.evi, [1919] 1 Ch. 416. 

6677. Accrued while liquidator in posses- 

sion.] — Re Brown, Bayley, k Djxon, Ex p, 
Roberts k Wright, No. 6676, ante, 

6678. .] — Where the liquidators k 

receivers of a cotton mill co. in liquidation k 
whose mill was in mtge. took possession of the 
mill without any objection on the part of tlie 
mtgee., k kept it in working order so as to prevent 
deterioration k to enable them to sell it as a 
going concern the ct. refused to give the mtgee. 
leave to distrain for interest acemed since the 
date of taking possession, holding that the posses- 
sion of the liquidators k receivers was as much 
for the benefit of the mtgee. as of the co. 

It is easier for a landlord to obtain leave to 
distrain for rent accrued after a winding-up 
order than for a mtgee. to obtain leave to distrain 
for interest. — Re Higginshaw Mills k Spinning 
Co., [1896] 2 Ch. 544 ; sub nom. Re Higginshaw 
Mills k Cotton Spinning Co., Ltd., Manchester 
k County Bank v, Higginshaw Mills & Cotton 
Spinning Co., Ltd., 65 L. J. Ch. 771 ; 75 L. T. 6 ; 
45 W. R. 56 ; 40 Sol. Jo. 634, C. A. 

Other remedies of lenders for enforcing securities.] 

— See Sect. 34, sub-sects. 5 & 6, ante. 
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F» For Recovery of Poseeaaion, 

6679. On breach of covenant — Non-payment of 
rent.] — Re Strand Hotel Co., [1868] W. N. 2, 
Xj. J • 

6680. Reconstruction of company in 

contemplation.] — Re New North Staffordshire 
Coal & Iron Co., [1884] W. N. 106. 

6681. Proviso in lease for re-entry in case of 
winding up — Duty of court to enforce proviso.] — 
Mines were demised to a co. by a lease which 
contained a power of re-entry if the rents or 
royalties, or any part thereof, should be in arrear 
for thirty days, or if the co. “ should be wound 
up voluntarily or by compulsion or otherwise 
under the provisions of any Act or Acts of Parlia- 
ment.” An action was brought against the co. 
by the debenture -holders, & a receiver was 
appointed. Kent being in arrear, the landlord 
took out a summons for leave to distrain or re- 
enter. After the summons had been returnable, 
but before it was heard, an order was made for 
winding up the co. The summons was then 
amended by intituling it in the winding up as 
well as in the action : — Held : by the Ct. of Appeal, 
according to the true construction of the proviso 
for re-entry, a rigid to re-enter acci’ued on the 
making of a winding-up order, <fe, the title of the 
landlord to re-enter being clear, the ct. ought to 
order poss(»ssion to be given to him, & ought not 
to put him to the useless expens(i of bringing an 
action to which there was no defence. — General 
vShare a Trust Co. v. Wetley Brick & Pottery 
(k>. (1882), 20 Ch. I). 2()0 ; sub nom. Re Wetley 
Brick A 1*ottery Co., .'lO W. K. 445, C. A. 
Annotation : — Befd. Horwey FiState v, Stuigcr, [1898] 2 Q. B. 

259 . 


for a voyage to Hamburg, her master was induced 
by fraud to sign bUls of lading for goods which 
were never put on board. The bUls of lading 
were indorsed for value without notice of the 
fraud to defts., an English banking co. By the 
law of Germany non-delivery of the goods specified 
in a bill of lading entitles the holder of the bill t/O 
a lien upon the vessel. The ship sailed, & whilst 
she was at sea a petition was presented for the 
winding up of pltf. co., & on the day on which the 
ship arrived at Hamburg a winding-up order was 
made. On the same day defts., who had in the 
meantime discovered the fraud took proceedings 
in the German ct. at Hamburg to arrest the ship 
& to enforce their lien. The German ct. ordered 
the ship to be sold, declared defts. to be entitled 
to the lien claimed, & ordered that lien to be 
satisfied out of the proceeds of the sale. The 
liquidator of pltf. co., who had not appeared in 
the proceedings in the German ct. brought an 
action in England in the name of the co. against 
defts. to recover from them the amount which 
they had received under the German judgment 
as money had Sc received to pltf.’s use, seeking 
to make them liable as trustees of the money for 
the benefit of the general body of the co.’s 
creditors : — Held : the judgment of the German 
ct. being a judgment in rem. the money received 
by defts. under it was not subject to any trust 
in favour of the general body of the co.’s creditors, 
& the action was not maintainable. — Minna 
Crajo S.S. Co. v. Chartered Mercantile Bank 
OP India, Eondon China, [1897] 1 Q. B. 460 ; 
66 E. J. Q. B. 339 ; 76 L. T. 310 ; 45 W. R. 338 ; 
13 T. E. K. 241 ; 41 Sol. Jo. 310 ; 8 Asp. M. L. C. 
241 ; 2 Com. Cas. 110, C. A. 


CL To Enforce Maritime Lien. 

6682. Whether enforceable In court having 
jurisdiction over winding up— Or in Admiralty 
Court.] — (1) The proper mode of enforcing a 
maritime lien on a vessel belonging to a co. which 
has been ordered to be wound up, is by a pro- 
ceeding in the winding up & not by a proceeding 
in rem in the Adrnlty. Ct. 

Tlui arrest of a vessel by the Adrnlty. Ct. is a 
” sequestration ” within 1862 Act, s. 163 . — Re 
Austraijan Direct Steam Navigation Co. 
(1875), L. R. 20 Eq. 325 ; sub norn. Re Australia 
Direct Steam Navigation Co., Ex p. Baker, 
44 E. J. Ch. 676. 

Annotation: — As to (1) Distd. He lUo Graiido do Sul S.S. 

Co. (1877), r> Ch, V. 282. 


6683. .] — An order having been made 

to wind up a co. wlio were owners of a ship, & the 
ship being in the possession of mtgees. : — Held : 
as the ct. in the winding up had no jurisdiction 
over the mtgees., an order had been properly 
made giving leave to the master of the ship to 
proceed in the Ct. of Adrnlty. to enforce his 
maritime lien for disbursements on behalf of the 


ship. — Re Rio Grande do Sul S.S. Co. (1877), 
5 Ch. D. 282 ; 36 L. T. 603 ; 26 W. R. 328 ; 3 
Asp. M. L. C. 424 ; sub nom. Re Rio Grande do 
Sul S.S. Co., Turner’s Claim, 46 L. J. Ch. 277, 
C. A. 

Annotations: — Mentd. The Fairporfc (1882), 8 P. D. 48; 
The liingdove (1886), 11 P. D. 120 ; Hamilton v. Baker, 
The Sara (1889), 14 App. Cas. 209. 

6684. Enforced in foreign coiHt — Right to retain 
proceeds against liquidator.] — Whilst a ship owned 
by pltfs., an English co., was loading at Bombay 


H. Praciiee and Procedure. 

(a) To What Court Application must be made. 

6685. Whether to court having jurisdiction over 
winding up — Or to court in which action pending.] 

— Wilson v. Natal Investment Co., No. 6250, 
ante. 

6686. -.] — Re Land & Sea Tele- 
graph Construction Co., Thames Plate Glass 
Co. V. Land A Sea Telegraph C'onstruction 
( ■o., No. 6571, ante. 

6687. Divisional court.] — Where a 

petition for winding \ip a co. has been presented, 
an application under 1862 Act, s. 85, to stay a 
pending action against the co., ought to be made 
to a div. ct. of the division before which, or — 
wlicre a judge can be selected — to the judge before 
whom the action is pending, & not to the judge 
of the Ch. Div. to whose ct. the winding-up 
petition is attached. — Re People’s Garden Co. 
(1875), 1 Ch. D. 44 ; 45 L. J. Ch. 129 ; 24 W. R. 
40 ; 1 Char. Pr. Cas. 19. 

Annotations : — Befd. Garbutt v. Fawous (1875), 45 L. J. Ch. 

133 ; Kinj^church v. People’s Garden Co. (1875), 24 W. R. 

41 ; He Staploford CoUiery Co. (1875). 24 W. R. 173 ; 

Walker u. Banaghor DistiUery Co. (1875), 1 Char. Pr. Cas. 

31. 

eegg. ,] — The proper tribunal 

to stay an action in either division of the High Ct. 
of Justice is the div. ct. of that division in which 
the action is commenced ; subject to this, the 
Jud. Acts have not taken away from the Ch. Div. 
of the High Ct, the jurisdiction to restrain any 
action against a co. which is being wound up by it 
under the Cos. Acts.—GARBUTi' v. Fawcus (1875), 


PART HI. SECT, 86, SUB-SECT. 13.— 

G. 

p. Action to enforce in Admiralty 
Court — No leave obtained .] — Where a 


CO. is being wound up pursuant to 
Dominion Winding-up Act, in the 
Supremo Ct., proceedings In the 
Adrnlty. Ct. on a claim for seamen’s 
wages, taken without leave of the ct. 


having charge of the winding up, are 
not void out only Irregular . — Re 
British Columbia Tie & Timber Co., 
Lm. (No. 2). COLAN V . The Ship 
Rustler (1909), 14 B. C. R. 204. — CAN. 
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Sect. 36. — Winding up hy court: Sub-sect. 

>> {h)i (c), (d) {e) : sub-sect. 14, J.. 

1 Ch. D. 155 ; 45 L. J7 Ch. 133 ; 33 L, T. 017 ; 
24 W. R. 89, C. A. 

Apprvd. Re Staplolord Colliery Co. (1875). 

24 W. H. 173. 

6689. .] — Re Main Publishing Co. 

(1875), cited in 24 W. R. at p. 173. 
Annomwn:—^oM. Re Stapleford Colliery Co. (1875), 

6690. .] — Re Stapleford Colliery 

Co., No. 6637, ante. 

6691. .]_Wlierc a CO. is being woiirld 

up & actions are pending against it, an injunction 
in restraint of those actions may be granted by the 
ct. to which tlie winding-up petition is presented, 
& not only by the cts. in which the actions are 
pending . — Re London (hxY Supply Assocn. & 
Clerks’ Club (1876), 34 L. T, 846. 

6692. .] — Re Morriston Patent 

Fuel & Brlck Co., [1877] W. N. 20. 

6693. .] — Where an action has been 

brouglit against a limited co. in a common law 
division any application under 1862 Act, s. 85, to 
stay proceedings in the action during the pendency 
of a winding-up petition in the Ch. Div. — as for 
instance an application to restrain proceeding with 
an execution against the co. under the judgment — 
should, having regard to Jud. Act, 1873, s. 4 (5) A 
Jud. Act, 1875, s. 11 (1), be made in the common 
law division to which the action is attached & not 
in the (’h. Div . — Re ^Vrtistic Colour Printing 
Co. (1880), 14 Ch. D. 502 ; 49 L. J. Ch. 526 ; 42 
L. T. 802 ; 28 W. R. 943. 

Arinoiations : — FoUd. Re General Service Co-op. Stores, 

[1891] 1 C'h. 49(5. Refd. Re Liverpool Household Stores 

Assocn. (1888), 4 T. L. K. 722. Mentd. Re Itoinidwood 

Comery Co., Lee v. Rouudwood CoUIcit Co., 11897] 1 Ch. 

6694. — ^ — .1 — When a petition has been 

presented in the Ch. Div. to wind up a co., an 
application to stay an action against the co. in the 
Q* Liv. must still be made in the division in 
which the action is pending, the practice in this 
respect not being altered by 1890 (Winding-up) 
Act, <fc the General Ord. under it . — Re General 
Service Co-operative Stores, [1891] 1 Ch. 
496 ; 60 L. J. Ch. 586 ; 64 L. T. 272 ; 7 T. L. R. 
231, C. A. 

6695. Stay of execution obtained 

before winding-up order made.] — Re Twentieth 
Century Equitable Friendly Society, [1910] 
W. N. 236. 

6696. Or to Court of Appeal.] — The Ct. of 

Appeal having made orders dismissing certain 
appeals brought by a co., & execution being about 
to issue, on application to the ct. by a creditor, who 
had, since the date of the orders, presented a 
winding-iip petition, A, by the provisional liqui- 
dator, for a stay of proceedings under the ord(?rs, 
the ct refused to decide whether the application 
should have been made to it under Jud. Act, 1873, 
s. 24 (5), or, under 1862 Act, s. 85, to the judge 
before whom the petition would be heard. The 
ct. granted a stay of proceedings in exercise of its 
general jursidiction . — Re Liverpool Household 


Stores Assocn., Ltd. (1888), 4 T. L. R. 722 ; 
1 Meg. 83, C. A. 

(b) Mode of Application. 

6697. By summons.] — Hagell v. Currie, Re 
Breech-Loading Armoury Co., [1867] W. N. 75. 

6698. After case called on — & Jury sworn.] — 
Henderson p. Peruvian Ry. Co., Ltd., No. 6599, 
arde. 

6699. Ex parte.] — Pending the hearing of a peti- 
tion to wind up a co. the ct., upon an ex p. applica- 
tion without notice, &> upon appct. giving the 
usual undeHaking as to damages, will restrain an 
action against the co. until the petition is disposed 
of. — Re London & Suburban Bank, Ltd. (1871), 
25 L. T. 23 ; 19 W. R. 950. 

6700. .] — Williams v. Bristol Marine 

Insurance Co. (1870), 39 L. J. Ch. 504. 

6701. Rule absolute granted in first in- 

stance.] — An application, under 1802 Act, s. 85, 
to stay proceedings in an action against a co., on 
the ground that a petition for winding up the co. 
has been presented, may be made ex p.f & a rule 
absolute may be granted in the first instance. — 
Masbach V. Anderson & Co., Schofield r. 
Anderson & Co. (1877), 37 L. T. 440 ; 26 W. R. 
100 . 

6702. Leave to commence action.] — Leave 

to commence an action against a co. in liquidation 
should not be given on an ex p. application. — 
Western & Brazilian Telegraph Co. v. Bjbby 
(1880), 42 L. T. 821. 

6703. Necessity for affidavit-— Verifying allega- 
tions in action sought to be brought.]— Re St. 

(’UTiiBERT’s Lead Smelting Co. (No. 2), [1866] 
W. N. 154. 

(c) (Grounds for (jSrcndiug Appltcatio?!. 

See Sub-sect. 13, B., C\, 1). {b)~{d), E. (?>)-(d), 
F., G., ante. 

{d) On What Terms Aj)plication grayiied. 

6704. Secmity for costs,] — McEwen v. London, 
Bombay Medi ierranean Bank, Ltd., Re 
London, Bombay & Mediterranean Bank, Ltd., 
No. 6597, ante. 

Undertaking as to damages.]— e No, 6699, ante. 

6705. Undertaking not to enforce decree ob- 
tained except with leave of court.] — Where a suit is 
instituted by a sharcdioldei* in a co. to restrain that 
co. from amalgamating itself with another co., 
wdiich since the resolution for amalgamation is 
ordered to be wound up, the ct. will, on summons, 
give leave to pltf. to proceed with the suits on his 
undertaking not to enforce any decree which he 
may obtain, without the leave of the ct.^ — Re 
Marine Investment Co., Ltd. (1868), 17 L. T. 
535. 

6706. .] — Hagell v. Currie, Re Breech- 

Loading Armoury Co., [1867] W. N. 75. 

6707. Amendment of parties — Addition of Uqul- 
dator—Undertaking to indemnify liquidator.] — On 

a petition by a member of a co. in course of winding 
up for leave to appeal to the House of Lords in a 


PART III. SECT. 36, SUB-SECT. 13.— 

H. (b). 

Q. By motion.] — If before a wlnd- 
ing-up order, under 11. S. C., c. 129, is 
made, a suit Is brought against a co. 
by a shareholder to have his sub- 
scription sot aside for fraud, he will 
be authorised on motion to continue 
his procMJodings after the order has 
been (ibtalncd. — Johnston r. Ewart 
C o., Lti>. (1907), Q. Ji, 31 S. a 336.— 
CAN. 

r. .] — Pierce v. Wexford 


Picture House Co., Ltd., [19151 
2 I. 11. 310. — IR. 

s. PresetLtdtion of petition .] — A re- 
straining order to prevent the execution 
of lU'oeoHS at the instance of judg- 
ment creditors can only be applied for 
after pruHcntatiou of the petition & 
such petition can only be presented 
after four days’ notice. Any earlier 
presentation or application is Irregular. 
— Re Eldorado Union Store Co. 
(1886), 6 11. & G. 514 ; G C. L. T. 542. 
— CAN. 


PART III. SECT. 36, SUB-SECT. 13.~ 

H. (d). 

t. Security of costs — Non-retnova 
of assets — Undertaking to loind up 
company.] — Whore liquidators had 
been appointed by the Capo Ct. to 
wind up a co. registered 6i caiTying 
on busmoss In Natal the ct. granted 
a rule nisi recognising the appoint- 
ment in Natal of the Cai>o Liquida- 
tors & stajdng all actions of local 
creditors until further order sub- 
ject to the following conditions : — 
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suit instituted before the winding up to dispute a 
debt, permission was given to amend the bill in the 
name of the official liquidator, petitioner under- 
taking to indemnify him complet-ely . — Re Peru- 
vian Rys. Co., Ltd. <fe Thames & Mersey Marine 
Insurance Co., Ltd. (1869), 18 W. B. 34. 

6708. Leave of court to be obtained before pro- 
ceeding further.] — Thames Plate Glass Co. v. 
Land & Sea Telegraph (^o., No. 6593, ante, 

{e) Other Cases, 

6709. Enforcement of order — Foreign order.] — 

Re Scottish Pacific Coast Mining Co., [1886] 
W. N. 63. 

.] — See, further^ Sub-sect. 17, jwst, 

6710. Costs — Incurred in action before winding 
up.] — A creditor of a joint-stock co. commenced 
an action against one of the shareholders. A 
petition for winding up was then presented, <fc 
notice giveil to the creditor of such petition, but 
the creditor continued proceedings in the action 
until the advertisement appeared for a creditors’ 
representative : — Held : the creditor was entitled 
to his costs of action up to the period of advertise- 
ment . — Re WEI.SH PoTosr Mining Co., Ex p, 
Tobin (1858), 28 L. J. Ch. 44 ; 32 L. T. O. 8. 100 ; 
7 W. R. 4. 

Annot/ition : — Mentd. Jtc 1‘lmnstoad, Woolwich & C-harlton 
(-oiiHutucrs Pm-o Water Co. & J’lumstcad, Woolwich 
CUiarltoii ConsumcrH Pure Water C-o., Ltd., Same Co. x\ 
Davis, Ellis i\ Same Co. (1800), 20 L. J. Ch. 711. 

6711. Application to proceed — Included in 
costs of action.] — The costs of an application in the 
liquidation in another brancli of the ct. for leave 
to proceed in a suit were ordered to be included in 
the costs of the suit. — TT fnderson r. IjAcon (1867), 
L. H. 5 Eq. 249 ; 17 L. T. 527 ; 32 J. P. 326; 
16 W. R. 328. 

AnnoUdions : — Mentd. Whip r. CroHHkill (1870), L. P. 10 Eq. 
70 ; Hall r. Old Talargoch Lead MiniuK’ (’o. (1870), 
a Ch. D. 710 ; Weir r. Bell (1 87 8), 0 Ex. 1). 208 ; Ark* 
wrijyht v. Newhold (1881), 17 Ch. J), .101 ; Capel r. Sim’s 
Whips Compositions (’o. (1888), 07 L. J. Ch. 713 ; Aridsou 
r. Smith (1880), 41 (’h. 1). 348 ; A'r London & Colonial 
Finunee Corpn. (1807), 77 L. T. 110. 


Sub-sect. 14.— Transfer of 1’roceedinos. 

See R. S. C., Ord. 49, r. 5. 

A, Winding-uj) Proceedings, 

6712. Second petition subsequently presented in 

different branch — Transfer to same branch as first 
petition.] — When a petition to wind up a co. has 
been presented, another petition for the same pur- 
pose subsequently presented & attached to a 
different branch of the ct. will be ordered to be 
transfeiT(‘d to that branch of the ct. to which the 
iirst petition is attached . — Re West Harti.epool 
Ironworks Co. (1875), 10 Ch. App. 029 ; 44 

L. J. Ch. 529, L. JJ. 

6713. Second petition presented before different 
Judge of same division.] — R. 8. C. Ord. 51, r. 2a, does 
not enable a judge of the Ch. Div., who has made 
an order for winding uj) a co., to direct the transfer 


to himself of a winding-up petition pending before 
another judge of the division . — Re National 
Funds Assurance Co., Ltd. (1870), 25 W. R. 23. 

6714. From county court — Who may order — 
High Court — Notwithstanding petition opened In 
county court.] — The High Ct. has jurisdiction to 
order the transfer of a winding-up petition from 
the county ct. to itself, notwithstanding that the 
petition has been opened in the county ct . — Re 
East Dulwich No. 295 Starr-Bowkett Build- 
ing Society (1890), 39 W. R. 32 ; 6 T. L. R. 448. 

6715. ; — 1890 (Winding up) Act, 

s. 3.] — A co. was registered as a limited co. ; but 
two of the subscribers of the memorandum of 
assocn. were infants. A petition by creditors was 
presented for winding it up as an unregistered co. ; 
or, in the alternative, as a limited co. The capital 
being under £10,000, t he petition was presented in 
the county ct. ; but before it came on for hearing 
an order was made transferring it to the High 
Ct. ; — Held : on appeal, the power given by 1890 
(Winding up) Act, to transfer “ the winding up of 
a CO., or any proceedings therein,” extended to a 
petition on which no order had been made ; the 
judge, therefore, had jurisdiction to order a 
transfer ; having regard to the importance of 
having a valid winding-up order, & to the nature 
of the question as to the status of the co., good 
cause was shown for making the order. — Re 
Laxon a Co., [1892] 3 Ch. 31 ; 62 L. J. Ch. 79 ; 
67 L. T. 584 ; 40 W. R. 614 ; 8 T. L. R. 652 ; 
36 Sol. Jo. 592 ; 2 R. 7, C. A. 

6716. When ordered — Misfeasance sum- 

mons .] — Re Vi^sTAL Hosiery Co., No. 6204, ante, 

6717. To county court — 1890 (Winding up) Act, 
s. 3.J— 'T^e Mitje<"ORD Haven Shipping Co., [1895] 
W. N. 16. 

% also, No. 7046, post, 

6718. To City of London Court.] — There is no 
power to transfer the winding up of a co. to a ct. 
which has been excluded by the Lord Chancellor 
from having jurisdiction, under 1890 (Winding up) 
Act, to wind up such co . — Re Real Estates Co., 
[1893] 1 Ch. 398 ; 02 L. J. Ch. 213 ; 68 L. T. 24 ; 
41 W. R. 157 ; 9 T. L. R. 118 ; 37 Sol. Jo. 102 ; 
3 R. 1 92. 

To Stannaries Court .] — See Nos. 7806, 7807 , 
7808, post. 

6719. From district registry — R. S, C., Ord. 35, 
r. 16 .] — Re Neath & Bristol S.S. Co. (1888), 
58 L. T. 180 ; 4 T. L. R. 227. 

Amwtutioii : — Refd. Re I’orrott, 1181)1] 2 Ch. 133. 

R, Actions, etc, 

6720. Who may order — Transfer from one Judge 
of Chancery Division to another.] —When an order 
has been made by a judge of the Ch. Div. for the 
winding up of a co. under 1862 A 1867 Acts, the 
judge in whose ct. such winding up shall be 
pending has no jurisdiction under R. S. C., 1875, 
Ord. 51, r. 2a, to order the transfer to him of an 
action pending against tlie co. in anotJier ct-. of the 
same division ; such a transfer can only be made 


(l) filing of H('!t*Airlty : (2) non -removal 
of any a-yeetM of the co. from the 
jnrisdietion of the ct. ; (3) the discharge 
of the order if wltliiii one month no 
proceedings were taken under Law 
19 of 1866 to ^^ind up the co . — Ex p. 
Myburgh Khone en Komtanie Be- 
PEKKT (1921), 42 N. L. K. 296. — S. AF. 


PART III. SECT. 36, SUB-SECT. 13.— 

H. (e). 

a. Costs of application — Delay of 
liquidator, ]— Where an action is brought 


against a c(>. in liquidation, but no 
steps are taken by the liijuidator until 
the case comes before the CH. of Api^eal, 
when he appears & impugns the 
validity of the proceedings, he is only 
entitled to such costs as ho could have 
obtained on an application in chambers. 
— CHAimES H. Liuly Co. v. Johnston 
Fisheries Co. (1909), 14 B. C. K. 174. 
—CAN. 

b. .] — If in addition 

to absenco of notice, the official 
liquidator has been guilty of delay in 
making the application, he will be 


ordered to pay the costs of the judg- 
ment & of the motion. — Hartford v. 
Amicable Mutual Life Assurance 
Co. (1871), 1. K. 5 C. L. 368.— IR. 

c. Costs of motion to etay,} — 
Where, under 1908 Act, s. 140, an 
aiiplication is made by notice of motion 
to stay an action against a co. on the 
ground that a petition has been 
presented for its wdiiding up, pltf. In 
the action is entitled to receive from 
applt. his costs of the motion. — Pierce 
V. WKXFOiU) Picture House Co. .Ltd., 
[lOlf)] 2 1. R. 310,— IR. 
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Sect 30. — Windmg up by court: Sub-sect 14, B.; 
sub-sect 15, 

by the Tx)r(i Chan(iellor under Ord. 51, r. 1 . — Re 
Madras Irrigation & Canau Co. (1881), 16 Ch. 
D. 702 ; 29 W. R. 520. 

6721. Transfer from King’s Bench Division 

to Chancery Division — Action against company & 
other defendants.] — Certain shareholders of a co. 
brought an action in the K. B. Div. to set aside an 
agreement of compromise entered into between 
pltfs. & deft-. CO. & its directors, upon the ground 
that it had been obtained by fraud & misrepre- 
sentation, <fc for other relief. The co. was sub- 
sequently ordered to be compulsorily wound up, 

the liquidator having applied that the action 
should be transferred to the winding up judge in 
the Ch. Div., the judge, being of opinion that he had 
jurisdiction under 1900 (Winding up) Rules, r. 42 
(1), to do so, although the directors were added as 
defts., ordered the action to be transferred to him. 
On appeal by pltfs. from that order : — Held : the 
object of r. 42 being to give to the winding-up 
ct. control over the whole assets of a co., the judge 
had jurisdiction to make the order in question, 
&, as it was in the circumstances a proper one, the 
CT. of Appeal would not interfere witli the dis- 
cretion exercised by the judge . — Re Pacaya 
Rubber Produce Co., Ltd., [1913] 1 Ch. 218 ; 
82 L. J. Ch. 134 ; 108 L. T. 21 ; 29 T. L. K. 129 ; 
57 Sol. Jo. 143 ; 20 Mans. 37, C. A. 

6722. How application for transfer made — 
Ex parte — Transfer from one judge of Chancery 
Li vision to another.] — Where an order for the 
compulsory winding up of a co. lifts been made, 
an action against the co. pending in another divi- 
sion of the ct. will be transferred on an application 
ex p. — Re IjAndore Siemens Steel Co. (1879), 
10 Ch. D. 489 ; 40 L. T. 35 ; 27 W. R. 304. 
Annotation : — N.F. Re Madras Irrigation & Canal Co. (1881), 

10 (Ui. I). 702. 

6723. Transfer from another division 

to Chancery Division.] — The transfer to a judge of 
the Ch. Div., under Ord. 51, r. 2a, of an action 
pending in another division can be ordered ex p.- 
Re United Kingdom Electric Telegraph Co., 
Ltd. (1881), 29 W. R. 332. 

6724. When ordered — Plaintiff undertaking to 
amend writ by suing liquidator personally & not as 
liquidator — Without prejudice to right of proof 
against company.] — An action was commenced in 
the Exch. Div. against the liquidator of a co. which 
was being wound up in the Ch. Div., claiming 
damages for injuries sustained tlirough tlie 
negligence of the co. A motion by the liquidator 
to transfer the action from the Excli. Div. to the 
Ch. Div. was refiLsed on pitf. undertaking to amend 
his writ by suing the liquidator personally ; pltf.’s 
right to prove against the co. in the winding up 
not to be prejudiced thereby . — Rc Thames Steam 
Ferry Co. (1879), 40 L. T. 422 ; 27 W. R. 503. 

6725. Action in district registry.] — Re 

Ebersley’s Hotel Co., [1884] W. N. 252. 

.] — Scct also. No. 7045, post 

6726. Effect of — Applications In transferred 
action — How made.] — Practice Note, [1905] 
W. N. 128. 


Sub-sect?. 15. — Fraudulent Preference. 

A» In General* 

See, now, 1908 Act, s. 210. 

6727. Who may take advantage of fraudulent 
preference — Only general body of creditors — Not 
debenture-holders.] — The rule of bkpey. law, that 
the doctrine of fraudulent preference can only be 
taken advantage of for the benefit of the general 
body of creditors, & not for the bench t only of 
any particular creditor or class of creditoi\s, applies 
in the winding up of cos. — Willmott v. London 
Celluloid Co. (1880), 34 Ch. D. 147 ; 56 L. J. Ch. 
89 ; 55 L. T. 096 ; 35 W. R. 145 ; 3 T. L. R. 121, 
C. A. 

AnnotatUyns : — Mentd. Re Faure Electric Accumulator Co. 

(1888), .58 L. J. Ch. 48 : Pc Washiugrton Diamond Mining 

Co., [189.S] 3 Ch. 95 ; Hamer i\ London, City & Midland 

Bank (1918), 87 L. J. K. B. 973. 

6728. Construction of 1862 Act, s. 164 — What 

bankruptcy law referred to — Bankruptcy law for 
time being in force.] — In May, 1878, the directors 
of a co. resolved that any advances then or there- 
after made by directors for urgent claims should 
be first paid. O., S., M., directors, had made, 

& subsequently made such advances. In June, 
1878, the directors borrowed on mtge. of unpaid 
calls & applied part of the money towards repaying 
these advances. In July, 1878, G., 8., M. 
decided to pay up their shares in full, there being 
then directors’ fees due to them, & the amount 
they purported to pay up was set olT against their 
fees & advances. The co. was in an embarrassed 
stat-e in June, 3878, but it did not appear that 
it was then in debt, except to the directors. A 
petition to wind up was presented by the directors 
m Jan. 1879, & the order made in Feb. The 
liquidator took out a summons to compel G., 8., 

M. to refund the moneys so received & set-oft* 
on the ground of fraudulent preference under the 
above Act; — Held: (1) the meaning of Bkpey. 
Act, 1809 (c. 71), s. 92, is, that an act which would 
otherwise be a fraudulent preference cannot be 
impeached unless a bkpey. follows within three 
months ; (2) the above sect, refers to the law of 
bkpey. for the time being, A not to the law at 
the date of that Act, therefore, the winding up 
not having commenced for more than three months 
after the transaction complained of, there was no 
case of fraudulent preference. — Re Liverpool A 
London Guarantee & Accident Insurance Co., 
Gallagiier’8 Case (1882), 40 L. T. 54 ; sub nom* 
Re Liverpool London Guarantee &; Accident 
Insurance Co., Ltd., Mason, Gallagher & 
8 later’s Case, 30 W. R. 378. 

Amwiations : — Generally, Mentd. Re Woods’ Ships* Woodito 

Protection Co. (1890), 62 L. T. 760 ; Re Ilklcy Hotel Co. 

(1893), 68 L. T. 164. 

6729. Effect on Bankruptcy Act, 1883 

(c. 52), s. 48 — “ Undue or fraudulent preference.”] 

— 1802 Aqt, s. 164, although it uses the words 
“ undue or fraudulent preference,” does not 
extend the operation of the fraudulent preference 
clause of 1883 Act, s. 48, which is thereby applied 
to cos. being wound up under the Cos. Acts. 

Within three months before the commence- 
ment of its winding up a co. was indebted to H., 


PART III. SECT. 36, SUB-SECT. 16.— 

A. 

6727 i. Who may take adxmntage of 
fraudulent preference — Only general body 
of creditors — Not d^'benturc-holders .] — 
ihoci^diugrR were instituted by the 
official liquidator of a co. in tho name 
of the oo. to recover property alleged to 
have been delivered to a creditor by 
way of fraudulent preference. The 
co. had issued debentures over all 
Its assets & when^ the suit came on 


for hearing it appeared that the do- 
benturo-hoJdor w'ero indemnifying the 
liquidator against costs & expected to 
derive the benefit of any decree made 
in favour of the liquidator. It was 
contended on behalf of defts. that the 
suit could not be maintained by the 
liquidator on the ground that any 
property recovered would pass to the 
debenture -holders imder their de- 
bentures ; — Held : the suit could be 
maintednod by the official liquidator. 


& It was unnecessary to decide whether 
or not any property recovered in the 
suit would i»asH to the debenture- 
holders under their debentures Inasmuch 
08 although an official liquidator ought 
not to bring proceedings to set aside 
a transaction as fraudident when the 
proceedings will only benefit socm'ed 
creditors yet he has a right to 
do so If he sees flt. — GitKaoRY 

Albert), Ltd. v. Nicool, Ltd. 

1916), 10 S. IX. N. S. W. 214.— AUS. 
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& was to the knowledge of its directors unable 
to i)ay its debts as they became due from its own 
moneys. The chairman of its directors was 
personally liable on an acceptance of the co. for 
part of the debt due to H. In pursuance of a 
scheme resolved upon by the directors with the 
very object of relieving the chairman from his 
liability, debentures of the co. were allotted to 
H. as a collateral security for his debts : — Held : 
the transaction was not a fraudulent preference, 
&; the debentures were valid. — Be Stenotyper, 
Ltd., Hastings Brothers v, Stenotyper, Ltd., 
[1901] 1 Ch. 250 ; 70 L. J. Ch. 94 ; 84 L. T. 149 ; 
17 T. L. R. 151 ; 8 Mans. 203. 

6730. “ Creditors — Shareholder in Indus- 

trial society.] — By the rules of a co-operative 
society for supplying goods to its members, which 
was registered under the Industrial &> Provident 
Societies Act, 1893 (c. 39), each member was 
required to hold a certain number of shares in the 
society, & was at liberty to withdraw his share 
capital under certain conditions upon giving 
notice to the manager. Applt., a member of the 
society, being unable owing to a strike to pay for 
goods supplied to liim, the managing committee 
on four occasions debited the amount standing 
to his credit as a shareliolder with sums due from 
him to the society for goods, the total amount so 
debited being about equal to the amount of his 
share capital ; no notice under the rules to with- 
draw his capital had been given by applt. The 
society was in (inancial difficulties & was at the 
date of the last two transactions hopelessly 
insolvent to the knowledge of the managing 
committee ; but the committee, who had adopted 
the same course with other shareholders, acted 
bond fide & without intent to prefer any particular 
shareholder. Upon a summons taken out by the 
liquidator of the society to set aside the trans- 
actions : — Held : the last transaction, although 
within thi'ee months of tlu^ j^assing of a resolution 
for winding up the society, was not void under 
the above sect, as an undue or fraudulent pre- 
foi'encc of a creditor, applt. not being a creditor 
of the society within the meaning of tliat sect. — 
Be Gwaw^r-y-Gwettiiyr Industrial & Pro- 
vident Society, Dovey v. Morgan, [1901] 2 
K. B. 477 ; 70 L. J. K. B. 614 ; 84 L. T. 824 ; 
49 W. R. 655 ; 45 Sol. Jo. 522, D. C. 

See, further, Industrial, Provident & Similar 
Societies. 


6731. How “ three months ** calculated- 
voluntary winding up followed by compulsory 
wining up.] — When a co. already in voluntary 
liquidation is wound up by the ct., the date which 
for the purposes of the above sect, is to be deemed 
to correspond with the act of bkpey. in the case 
of an individual trader is that, not of the resolution 
to wind up, but of the petition ; & conse<iuently 
the acts enumerated in the sect, must, in order 
to be deemed fraudulent preferences, be committed 
within three months, not of the former, but of 
the latter date. — Be Rubsell Hunting Record 
Co., Ltd., [1910] 2 Ch. 78 ; 79 L. J. Ch. 498 ; 103 
L. T. 57 ; 54 Sol. Jo. 539 ; 17 Mans. 229. 

Annottxiion : — Consd. Re Havana Exploration (Jo., Nathan’s 

aaiiTi, [1910] 1 Ch. 8. 

B. What amounts to, 

6732. Issue of debentures — Under agreement 
for composition with creditors — Failure of agree- 
ment.] — The directors of a co. having power to 
issue debentures <fc to borrow money on mtge. or 
othewise, under an arrangement with certain 
creditors of the co., issued debentures in payment 
of existing debts due from the co. The arrange- 
ment was intended to extend to all the creditors, 
but certain creditors dissented therefrom & only 
came into its terms on the very day when a i:)etition 
for winding up the co. was presented, three weeks 
after the arrangement was made. The co. was 
wound up voluntarily under supervision : — Held : 
the debentures were not invalidated either by 
reason of their having been issued in payment of 
existing debts, or of the arrangement witli the 
creditors not having been fully carried out ; & 
there had been no fraudulent preference of those 
creditors who had taken them in payment of their 
debts . — Be Inns of ('curt Hotel Co. (18(J8), 
L. R. 6 Eq. 82 ; 37 L. J. Ch. (i92. 

AnnoUitioris : — Consd. Seligrnian r. Prince, [1890] 2 Ch. 617. 

Reid. Re I’atont Ivory Manufacturing Co., Howard r. 

Patent Ivory Manufacturing (Jo. (1888), 38 Ch. D. ir>6 ; 

Re Pyle Works (1890), 44 Ch. D. 031 ; Re llkley Hotel 

Co. (1893), (58 L. T. 104. 

6733. To creditors of founder of company 

— One-man company.] — P., a tailor, formed a 
private co. to take over his business, which was 
insolvent, on the temis, inter alia, that he was to 
be indemnified against his business debts. At 
this time P, was being pressed for payment of 
a business debt due to pltf. The co. had power 
to raise money by debentures. In pursuance of 


PART III. SECT. 36, SUB-SECT. 15.— 

B. 

d. Rond fide belief in prospects of 
solveruiy ,] — A co. being indebted to 
L. & B. In a large amount, & bolioviug 
that their charter did not allow a mtge. 
on their property to seoiu’e an overdue 
debt, made an agreement to give sucjh 
mtge. for an advance of a larger sum, 
agreeing to return the amount of the 
debt to the mtgeos. At the time of 
this transaction the co. believed that 
by getting time from this creditor they 
would bo able to carry on their business 
&; avoid failure. This hope was not 
roaliscKl, however, as the co. wore 8iii> 
sequontly oompolled to stop payment, 
& resps.. who were also creditors, 
obtained judgments & issued executions 
against the goods secured by the mtge. : 
— Held : inasmuch as the co. bond Me 
believed that l>y giving this inige. 

getting an extension of time for 
payment of pltfs.’ debt they would l)o 
able to carry on their i)UHines8, the 
mtge. was not a preference of this debt 
over those of the other creditors, & 
not a fraudulent preference. — L ong 
t>. Hancock (1885), 12 B. C. It. 532. — 
CAN. 

e. Collusion between company S 


particular creditor — Pressure.] — T. Co. 
being insolvent, pltfs. on Dec. 29, 
obtained a default judgment against 
it, but did not issue execution thereon. 
Dn Jan. 13, T. Co. obtained a chamber 
summons, signed by a judge, to sot 
aside pltfs.’ judgment as Irregular 
In broach of an agreement not to pro- 
ceed. The summons contained the 
words “ in the meantime let all pro- 
ceedings be stayed.” Ou .Tan. 17, 
the Bank of B. C. commenced an 
action against T. Co. by specially 
endorsed writ, & on the morning of 
Jan. 24, before the hour for the regular 
sitting of the judge in ohambors, T. 
Co., by their counsel, attended without 
sninmoiis in the judge’s private room 
& consented to an order for judg- 
ment thereon, which was immediately 
registered & execution issued. After- 
wards, on the same morning, in 
chambers, the suimnons of the T. Co. 
to set aside pltfs.* judgment was 
argued ; judgment was reserved, & 
on Jan. 27, was delivered, dlsinlssing 
the application. In an action to set 
aside or postpone the judgment & 
execution of the bank, as being a 
confession of judgment by the T. Co. 
obtained by collusion, & therefore 
void ^vlthin Fraudulent Preference 


Act ffeld .' what took place was a 
confession of judgment ; &; thei*e was 
pressure rebutting the intent to prefer. 
— Edison Gkneual Electric Co. 
Vancouver & New WEHT:\nNSTER 
Tramway Co. & Bank of Biutlsii 
Columbia (1896), 4 B. C. it. 460. — 
CAN. 

f. Mortgaye — 2'o secure previous 
advaru'cs inadU: on understanding that 
security would be given — “ Antecedent 
contract .*"] — A co., incorporated in M., 
\vhilo in insolvent circumstances, had 
given a mtge. upon cliattols in O. to 
deft., a M. creditor, to secure previous 
cash advances mtulc to the co. under 
verbal promisos by two directors that 
security would be given. The efieot 
of the mtge. was to delay & prejudice 
other creditors & give deft, a preference 
over them: — Held: (I) under 48 
Viet. c. 26, ^vlthout regard at all to 
any (luestioii of bona fidcs, pressure, or 
knowledge of the co.’s financial position 
by its officers, or by deft., the effect 
alone of the transaction avoided it : 
(2) tills mtge. was not given in pur- 
suance of any antecedent contrcict or 
I)romise of the oo., but even if it were 
it could not be upheld, because It 
was not shown to have been given in 
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Sect, 36. — Winding up hy court: Sub-sect, 15, B,} 

a resolution passed by P. & liis brother as directors, 
debentures were issued to pltf. in discharge of the 
debt duo to him from P. At this date P. was the 
only creditor of the co. The co. was wound up 
within three months of its formation : — Held : 
the debentures were not void on the ground of 
pltf. not being a creditor of the co. inasmuch as 
the co. had agreed to indemnify P. against pltf.’s 
debt ; nor on the ground that they were issued in 
P.’s interest, there being no conflict between his 
interest & the interest of the co. ; nor on the 
ground of fraudulent preference. — Seligman v. 
Prince & Co., [1895] 2 Ch. 617 ; 64 L. J. Clu 745 ; 
73 L. T. 124; 44 W. R. 6; 11 T. L. R. 473; 
2 Mans. 586 ; 12 R. 592, C. A. 

0734 , As collateral security — Debt partly 

secured by chairman’s acceptance.] — -Re Hieno- 
TYPER, Ltd., Hastings Brothers v, Steno- 
TYPER, Ltd., No. 6729, ante, 

6735. To secure sum for benefit of creditors.] 

— ^A co. executed a document which purported 
to be a debenture, marked “ B,” in favour of II., 
charging by way of floating charge, but subject 
to another document purporting to be a debenture 
marked “ A,” in favour of other parties, executed 
on the same date, 8ept. 20, all the assets of the co. 
to secure a sum of £70,000 to be applied for the 
benefit of all the co.’s creditors. The document 
provided, inter alia, as follows : “In consid(iration 
of II. undertaking the trusts created by the 
conditions indorsed hereon,” the co. “ will on 
demand pay to II., or other the registered holder 
for the time being hereof, the sum of £70,000.” 
The CO. agreed to pay interest tliereon at the rate 
of 6 per cent per annum during the continuance 
of the security & charged with such payment “ its 
undertaking & all its property present future 
including its uncalled capital. This debenture 
is issued subject to & witli the benefit of the con- 
ditions indorsed hereon, which ai'c to be deemed 
part of it.” Two days after tln^ date of the above 
document pltfs. signed judgment against the co. 
for £15,184 odd under R. S. (’., Ord. 14. The 
purported debentures were duly registered as 
charges in the Cos. Registration OfTice on Oct. 8, 
& a week later the sheriff levied execution on the 
judgment signed under the Order. Notice of a 
claim was given under the “ debenture ” inter- 
pleader j)roceedings followed. The master lield 
that the document charging the assets with the 
payment of £70,000 & interest was an “ assign- 
ment ” of the whole of the co.’s property witliin 
1908 Act, s. 210 (3), & was therefore void i—Held : 
the master’s decision was right- <fe the appeal must 
be dismissed. — London Joint City & Midi.and 
Bank, Ltd. v. Dickinson (H.), Ltd., Johnstone, 
Claimant, [1922] W. N. 13, 1). C. 

6736. Mortgage to bankers to secure over- 
draft.] — A co. in difXiculties but not in the 
immediate prospect of a winding up, deposited 
the deeds of some freehold property with their 
bankers, to secure their current account, then 
largely overdrawn. They afterwards continued 
to draw upon their account &; to pay in moneys 
for a period of two months untU the bank stopped 
payment. The co. resolved upon a voluntary 
winding up rather more than six months after 
the transaction. The arts, of assocn. jirovided 
that the co. might, with the sanction of a general 


meeting, borrow money not exceeding in amount 
one-half of the nominal capital, upon mtge. : — 
Held: (1) the mtge. was valid; (2) the express 
ower did not negative the general power, the rule 
eing that a co. may mtge. its property unless 
expressly prohibited by its arts, from so doing ; 
(3) such security did not operate as a fraudulent 
preference, & the bank were entitled to the full 
benefit of it. — Re Patent Pile Co., Ex p. Birming- 
ham Banking Co. (1870), 6 Ch. Apx>. 83 ; 40 
L. J. Ch. 190 ; 23 L. T. 484 ; 19 W. R. 193, L. J. 

Annotations : — As to (1) & (2) Consd. lie Clough, Bradford 
Commercial Banking Co. r. (-uro (1885), 31 Ch. D. 324. 
Refd. B. V. llcod (1880), 5 Q. B. D. 483 ; General Auction 
Estate & Monetary Co. i\ Smith, 11801) 3 Ch. 432. 
Gcneralli/, Mentd. lie General I’rovident Assoc., Ex p. 
National Bank (1872), L. 11. 14 Eq. 507. 

6737. Debt due to directors — Mortgage of com- 
pany’s property as security — Directors knowing of 
company’s insolvency.] — A board of directors 
knowing the co. to be insolvent made a call & 
ordered the seal of the co. to be ailixed to a mtge. 
whereby that call all other property of the 
co. were assigned to a trustee by way of security 
for some of ihemstlves, who were personally 
liable as sureties for debts of the co. The co. was 
afterwards orderetl to be wound up, & was unable 
to pay its debts in full : — Held : this tiunsaction 
amounted to a fraudulent preference, & the 
directors who liad received anything for their own 
benefit under the mtge. were liable to refund. — 
Gaslight Improvement Co. v. Terrell (1870), 
L. R. 10 Eq. 168 ; 39 L. J. Ch. 725 ; 23 L. T. 
386. 

Annotation .‘—Reid, lie Wiucham Shipbuilding, Boiler 
Salt Co., I'oolo, JackKou <Sc Whyte’s Cases (1878), 2() 
W. H. 588. 

6738. Power to receive payment of calls 
in advance — Payment in & appropriation of 
amounts unpaid on directors’ shares.] — Under a 
power in the arts, of assocn. to receive payment 
of calls in advance, the dir(‘ctors of a co. paid into 
the bank th(^ amount I’emairiing uncalled on their 
shares, & on f lie same day appropriated tht‘ money 
in iiayment of their fe(*s, for which there werii at 
the time, as tliey knew, no available assets : — 
Held : the effect of the transaction was that there 
had been no bond fide payment in anticipation of 
calls, the directors, who were bound to exercise 
tlie powers given to them for the benetit of tlie co. 
generally, not with a view to their own ]>rivate 
interests only, were not relieved from liability 
upon their s))ares.~//c European Ckntrai. Ry. 
Co., Hykes’ Case (1872), L. R. 13 Eq. 255 ; 41 
L. J. Ch. 251 ; 26 L. T. 92. 

Annotdfums : — N.F. lie Wood’s Ships' Wooditc ITotectioii 
Co. (1890), ()2 L. 4’. 7(50. Refd. lie Wiucham Shipbuilding, 
Boiler &: Salt Co., Pooh*, JaekBon & WhyUi’s Cane (1878), 
9 Ch. D. 322 ; lie Laud Development Assocn., Kent’s 
Case (1888), 39 Ch. D. 259 ; lie Washington Diamond 
Mining Co., [J893J 3 Ch. 95. 

6739. Guarantee & repayment of loan by 
director — Assignment of security to director within 
week of winding up.] — A board of three directors 
deputed C. one of their number, to negotiate 
with bankers for a loan to the co. C. had an 
interview with the director of the bank who agreed 
to make the advance if C. would give his personal 
guarantee for the repayment. The evidence was 
that at this interview it was understood that, if 
required, the co. would give a charge on its uncalled 
capital as surety for the loan, C. reported his 
inUuwiew to the other two directors who agreed 


consideration of a money advance made 
in the bond fide belief that such advance 
would enable the debtors to continue 
business & pay their debts in full. — 
River Rtavw Co. v. Sill (1886), 12 
O. R. 557.— CAN. 


g. Morlgaoe within thirty days of 
v'indiny up — Although in compliance 
with demand by mortgagee. ] — A mtge. of 
land made by an incorporated co. In 
favour of a creditor within thirty days 
prior to the begiiming of windiug-up 


proceedings was attacked by the 
liquidator as being void imdor Winding- 
up Act, R. S. C., c. 129, SH. 68-71 
lield : notwithstanding the fact that 
the intgc. was given upon demand, of 
the mtgee., the transaction must be 
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to indemnify him from loss, & O. thereupon gave 
the bank his personal guarantee & obtained the 
loan for the co. About nine months after this, 
the CO. was shown, by a report, to be in diHiculties. 
Within three days the bank wrote requiring C. 
to repay the loan, & ten days later the directors 
sent to the bank a duly executed charge on the 
co.'s unpaid capital, although the bank had not 
asked for it. Within a week of this a winding-up 
petition was presented, &, about a month after, 
a liquidation under the supervision of the ct. was 
order. O. having repaid tlie loan to the bankers, 
they assigned to him the co.’s charge on its unpaid 
capital. On application by certain creditors to 
set aside the charge : — Held : the charge con- 
stituted a fraudulent preference & must be set 
aside . — Re London, Windsor & Greenwich 
Hotels (1889), 1 Meg. 242. 

6740. Guarantee of overdraft— -Agreement 

by company to give debenture on request — Request 
within three months of winding up.] — The per- 
manent director & principal shareholder of a co. 
guaranteed the overdraft at the co.’s bank, & 
in consideration thereof it was agreed that the co. 
would, whenever called upon by him to do so, 
give him a debenture charged on the co.’s pro- 
jierty. About a year afterwards the director 
called upon the co. to give him a debenture in 
accordance with tlie agreement, which tlie co. 
did, & about sixteen days afterwards a resolution 
was passed for winding up the co. : —Held : the 
debenture was invalid as a fraudulent preference, 
the onus of showing that the delay was bond fide 
not having been discharged . — Re Jackson A 
Bassford, Ltd., | lOOhJ 2 (4i. 4h7 ; 7.5 L. J. Oh. 
097 ; 95 L. T. 292 ; 22 T. L. U. 708 ; 18 Mans. 300. 

Annotations : — Reid, lie (iroKcry, IjOvc, Francis u. Grcj?ory, 

Love, flinO] 1 ('h. 203. Mentd. Rc Cohimbian Firo- 

proorin^ C'O., [1910] 1 Ch. 7f>8. 

6741. Set off against amount unpaid on 

shares.] — TJ., a director of a co., held shares not 
fully paid uj), A his directors’ fees were unpaid. 
The co. was admittedly in embarrassed circum- 
stances. On July 21, 1891, on which day the co.’s 
balance at its bankers was JC2 Os. lid., U. gave to 
the co. a cheque for £70, the amount remaining 
unpaid on his shares, & received at the same time 
from the co. a cheque for a like amount on account 
of his fees, signed by himself & M., another director. 
Within three months a winding-up petition was 
presented, on which a winding-up order was made. 
Jlie liquidator took out a summons for an order on 
U. M. to pay the £70 to him on the ground that 
its payments was a fraudulent preference : — Held : 
the payment was a fraudulent ijreference, U. 
Sd M. must pay the amount . — Re Washington 
Diamond Mining Co., (1893] 3 Ch. 95 ; 02 L. J. Ch. 
895 ; 09 L. T. 27 ; 41 W. H. 081 ; 9 T. L. K. 509 ; 
37 Sol. Jo. 559 ; 2 li. 523, C. A. 

Annotations: — Mentd. lie Auriferous Propertiey, 11898] 

1 Ch. 691 ; Lister r. Hooson, [1908J 1 K. B. 174. 

6742. Agreement to set off in futuro debt due to 
shareholder against amount unpaid on shares.] — 

A CO. owed a debt to L. Before any portion of 
it had become payable, it was assigned by E. to K. 
a shareholder. Under the arts, of assocn. the 
directors had power to accept money from share- 
holders on their shares in anticipation of calls. 
K. gave notice to the co. of E.’s assignment, & 
requested the directors to credit him with payment 
of his shares in full by writing off from E.’s debt 
so much as would be equal to the amount remaining 


unpaid on his shares. No call had been made on 
these shares. On receipt of K.’s request, tlie 
board, by resolution, agreed to the request, but 
no writing off ever was made in the co.’s books. 
At the date of the request the co. was, to the 
knowledge of K., in diOiculties, & within a month 
of the resolution a winding-up order was made. 
No registered contract was ever tiled : — Held : 
if this transaction had amounted to payment it 
would, under the circumstances, liave constituted 
a fraudulent preference.— ife Land Develop- 
ment AsftocN., Kent’s Case (1888), 39 Ch. D. 
259 ; 57 L. J. Ch. 977 ; 59 L. T. 449 ; 30 W. K. 
818 ; 4 T. L. R. 091 ; 1 Meg. 09, C. A. 

Afmotations : — Consd. Re Jones, Lloyd (1889), 41 Ch. D. I.'i9. 
Reid. Rc Washiniftou Diamond Mining Co., [1893] 3 
Ch. 95. 

6743. Payment to company’s bankers — In 

ordinary course of business.] — Three directors, who 
had not paid or been called upon to pay anything 
on their shares, made themselves liable on their 
personal guarantee for money advanced to the co. 
by a bank. The co. being in dilliculties, & the 
bank having recovered judgment against the 
guarantors, a resolution was passed by the board of 
(lirectors that in order to reduce the debt due to 
the bank the directors be recommended to pay 
in advance the amount of their shares. The three 
directors subsequently paid a sum equal to the 
amount of their shares, which was carried to the 
credit of the co. at the bank. Two days after- 
wards a petition was presented on which an order 
for winding up was made ; — Held : the thi-eo 
directors were guilty of no breacli of trust or duty 
to the co. in paying uj) their shares in order to 
relieve themselves of their personal liability to 
the bank ; A the iiayment was a valid payment 
on ac(50unt of the sliai’es ; A tlie shares must be 
treated as ])aid-up shai*es . — Rc Wincham Ship- 
building, Boiler & Salt Co., Poole, Jackson 
& Whyte’s (^ase (1878), 9 Ch. D. 822; 48 

L. J. Ch. 48 ; 38 L. T. (>59 ; 26 W. K. 823, C. A. 
Annotations : — Consd. Rc Exchange Banking Co., liamvvoll’s 

CaHc (1881), 50 L. J. Ch. 827 ; Re W'ood’s Ships’ WooiUto 
rrotocMon Co. (18[)0), 62 L. T. 760. Refd. Re Liverpool 
& London Guarantee & Accident liiyee., Gallagher ’b Cano 
(1882), 16 L. T. 54 ; Rc l»yle Works (1890), 44 Oh. D. 534 ; 
Rc Wu.sidngton Diamond Mining Co., [1893J 3 Ch. 95. 
Mentd. Re Blackpool Motor Car Co., llamiltoii e. Black- 
pool Motor Car Co., [1901] 1 (^h. 77. 

6744. Payment in good faith & for valuable 
consideration — With money paid in advance of 
calls.] — Re Exchange Banking Co., Ltd., Ram- 
well’s Case, No. 2815, ante. 

6745. Payment under moral obligation — Hard- 
ship on creditor.] — The preferential payment of a 
creditor of a co. within the three months prior 
to the point which, in the case of a co. is, by 1802 
Act, s. 104, equivalent to an act of bkpey. by an 
individual trader is an undue or fraudulent pre- 
ference if the payment is made, not merely to 

I discharge a legal obligation, but because the 
directors think that it would be a hardship on 
the creditor & against their conscience to leave 
him to his right to prove in the winding up. — 
Re Blackburn (W.) A Co., Buckley’s Case, 

1 1899] 2 Ch. 725 ; 08 L. J. Ch. 764 ; 81 L. T. 520 ; 
48 W. R. 180 ; 7 Mans. 47. 

6746. Payment by company to surety.] — A 
surety being a person wdio can prove in respect 
of his contingent liability is a creditor within 
Bkpey. Act, 1883 (c. 52), s. 48, A consequently 
a transaction which, if between a co. A one of its 
ordinary creditors, would, unde^r 1802 Act, s. 104, 

the tliirty days, was avoidable A should 
therefore be set aside. -“-K irby v. 
Katiibun Co. (1900), 32 O. 11. 9 : 20 
0. L. T. 333.— CAN. 

T 


avoided, the mtge. being a conveyance 
for consideration respecting real pro- 
perty, by which creditors were injured 
or obstructed, made by a co, unable 

J. — ^VOL. X. 


to meet It.s engagements ; A it wns 
not material whether the mtgeo. was or 
was not ignorant of such inability ; 
but the transaction, being made wit Id n 
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8ecU 36. — Winding up by court: Sub^aect* 16, B.; 
aub- a ects, 16, 17 <& 18, A., B,, C. (Sc D. (a).] 

& 1883 Act, 8. 48, be void as a fraudulent pre- 
ference, is also void for the same reason when 
between the co. its surety . — Re Blackpool 
Motor Car Co., Ltd., Hamilton p. Blackpool 
Motor Car Co., Ltd., [1901] 1 Ch. 77 ; 70 L. J. Ch. 
61 ; 49 W. B. 124 ; 46 Sol. Jo. 60 ; 8 Mans. 193. 
Annotation : — Mentd. Re Lake, Ex p. Dyer, 11901] 1 K. B. 
710. 


Sub-sect. 10. — ^Assignments for Benefit 

of Creditors. 

6747. Deeds of Arrangement Act, 1887 (c. 57) — 
Whether applicable to companies.] — The above 
Act does not apply to arrangments made by 
limited cos. 

An agreement was made between the co. & 
some of its creditors, whose names were to be 
given in a schedule to the agreement, for the 
payment by instalments, through a trustee, of 
the debts due to them. A list of these creditors 
was given to the trustee ; several of them signed 
the schedule, &: nearly all assented to it. The 
agreement was not registered under the above 
Act. If all the instalments had been paid the 
trustee would have received £936, & the dcibts 
of the creditors mentioned in the list amounted to 
£933 10s. The co. paid £216 to the trustee & 
then made default. The debenture-holders of the 
co. claimed the whole, & the other creditors of 
the co. claimed a share of £210. The co. was not 
in liquidation : — Held : the Act of 1887 did not 
apply to limited cos. ; tlie agreement was not 
void for want of registration ; that its operation 
was not confined to the particular creditors who 
had assented to it ; and that all the creditors of 
the CO. were entitled to take advantage of it. — 
Re Rileys, 1/i'd., Harper p, Rileys, [1903] 
2 Ch. 590 ; 72 L. J. Ch. 678 ; 89 L. T. 529 ; 51 
W. R. 681 ; 10 Mans. 314. 

Annotation : — Refd. Re AUlx, Ex p. Trustee, fl914] 2 K. B. 

77. 

6748. Agreement by company for composition 
with creditors — What creditors may take benefit of 
agreement.] — Re Rileys, Ltd., Harper v , Rileys, 
No. 6747, ante. 


Rub -SECT. 17. — Enforcement of Orders. 

6749. English order — Whether enforceable in 
Scotland & Ireland.] — Security for costs will not 
be required of pltf. in an action in any division 
of the High Ct. who is resident in Scotland or 
Ireland, inasmuch as the judgment can be enforced 
in Scotland or Ireland, but that an order made 
on a claim in a winding uj) is not a judgment 
enforceable in Scotland or Ireland under the 
Judgments Extension Act, 1868 (c. 54), & there- 
fore a claimant in a winding up resident in Scotland 
must give security for costs. On appeal claimant 
adduced evidence that he had a large amount 
of property in England available for costs, & the 
order for security was discharged, the ct. declining 
to give any opinion on the question as, whether 


an order in a winding up can be enforced in 
Scotland or Ireland under 1868 Act, or whether, 
having regard to 1862 Act, s. 122, claimant in a 
winding up who resides in Scotland or Ireland 
ought to be ordered to give secmdty. — Re Howe 
Machine Co., Fontaine’s Case (1889), 41 Ch. D. 
118 ; 61 L. T. 170, C. A. 

Annotation : — Ezpld. Re Queonsland Mercantile Agency Co. 
(1891), 61 L. J. Oh. 48. If 1862 Act, 8. 12271iad been 

g resent to my mind In Re Howe Machine Co.» Fontaine*8 
aae, I should have decided that case differently 
(North, J.), 

6750. .] — Motion to stay execution 

pending appeal refused on the ground that, having 
regard to 1862 Act, s. 122, there was no difficulty 
in enforcing in Scotland an order made in England 
in the winding up of a co,, & there being no other 
special circumstances in the case. — Re Queens- 
land Mercantij^ Agency Co. (1891), 61 L. J. Ch. 
48. 

Order against contributories.] — See Sub- 
sect. 10, E. {g) ii., ante. 

Jurisdiction of county court.] — See Nos. 

5315, 5316, ayite. 

Foreign order — Order against contributories.] — 
See Nos. 6311-6313, ante. 

Order restraining further proceedings in 

action in foreign court.] — See No. 0709, ante. 


Sub-sect. 18. — Appeals. 

A . To What Court. 

6751. From registrar in chambers — To judge.] — 

An appeal from an order of ilie registrar in 
chambers in the winding up of a co. does not lie 
direct to the Ct. of Appeal. The proper course 
to obtain a reversal of such an order is to move 
before the judge to discharge it. — Re Pretoria 
Pieteksburg Ry. Co., Ltd., [1904] 2 Ch. 170 ; 
73 L. J. Ch. 551 ; 91 L. T. 274 ; 53 W. R. 41 ; 
20 T. L. R. 591 ; 11 Mans. 318, C. A. 

6752. .1 — Re Bryndu & Port Talbot 

Collieries, Ltd. (1904), 48 Sol. Jo. 589. 

B. TPAo may Appeal, 

Liquidator — Without leave.] — See No. 0025, ayiie. 

Stranger to company — Neither creditor nor 
contributory.] — See No. 5668, ante. 

6753. Person not party to winding-up pro- 
ceedings — Although bound by order made in 
winding up.] — A person who is bound by an order 
made in the winding up of a co., hut is not a party 
to the proceeding, cannot appeal without leave 
from such order.— Securities Insurance Co., 
[1894] 2 Ch. 410 ; 63 L. J. Ch. 777 ; 70 L. T. 609 ; 
42 W. R. 465 ; 38 Sol. Jo. 437 ; 1 Mans. 289 ; 
7 R. 217, C. A. 

6754. Person undertaking not to appeal — Under- 
taking not embodied in order.] — A claim under a 
winding up having been refused by the Master of 
the Rolls, counsel for the liquidator asked counsel 
for claimant whether he intended to carry the 
case further, & on being informed that he did not, 
said that he should not ask for costs. An order 
was drawn up dismissing the claim without 
costs & not containing any undertaking not to 


PART III. SECT. 36, SUB-SECT. 16. 

h. Competence to make — Railway 
company .] — Royal Bank of Canada 
V. Eastern Trust Co., [1923] 1 

D. L. II. 498.-~CAN. 

PART III. SECT. 86, SUB-SECT. 18.— 

B. 

k. Person aygrieved — Whether liqui- 
dator per 8€.] — A liquidator jwr se 


has no Hiibsiantial interest in the 
subject-matter of an application by 
bim to the ct. for directions, & there- 
fore Is not a person “ feeling aggrieved ** 
vlthin the meaning of the Order in 
Council of June 9, 1860 . — Re Aus- 
TRAIJAN DEI'OSIT Sc MORTGAGE BANK 
(In Liquidation) (1901), 27 V. L. li. 
139.— AUS. 

1. Shareholder — Windino-up ordxr 


irregular .] — Where a winding-up order 
imder the Ontario Winding-up Act is 
made in violation of the statute, or Is 
obtained by fraud or misrepresentation, 
or Is otherwise open to attack, any 
shareholder prejiulically affected may 
obtain redress, cither by direct applica- 
tion to the county ct. judge If the order 
has been made by him ex parte, or, 
if made by him after notice, then by 
way of appeal to the ct. of appeal. — 
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appeal : — H eld : as no undertaking not to appeal 
was embodied in the order, an appeal would lie. — 
Re Huu^ Sl County Bank, Trotter’s Cuaim 
(1879), 13 Ch. D. 201 ; 41 L. T. 537 ; 28 W. R.. 
125, C. A. 

Annotation : — Folld. Harvey v. Croydon Union li. S. A. 
(1883), 63 L. J. Cln 335 (sec 53 L, J. Ch. 707). 

C7. In respect of What Orders* 

SeCf now, 1908 Act, s. 181. 

6765« Order made by Judge In chambers — On 
certificate that Judge does not wish to hear case re- 
argued in court.] — Re Humber Ironworks & 
Ship-Building Co., Warrant Finance Co.’s 
Case (No. 2), No. 6505, ante. 

6766. Order giving carriage of winding up.] — 
Re Cunningham (R. N.) & Co., Ltd., No. 5690, ante. 

Order appointing liquidator.] — See Nos. 5910- 
5912, 5919, ante. 

Order removing liquidator.] — See No. 6028, ante. 
Orders as to costs.] — See No. 5362, ante. 

Order directing liquidator to pay costs 

personally.] — See No. 6005, ante. 

Order on liquidator to pay workman — Commuted 
sum under Workmen’s Compensation Act, 1906 
(c. 58).] — See No. 7009, post. 

Order for examination of person in regard to 
property.] — See Sub-sect. 10, B. {k)^ ante. 
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D. Time for Appeal. 

(a) In General. 

To what appeals time limit applicable — Applica- 
tion to discharge order in chambers — In regard to 
rectification of list of contributories.] — See Nos. 
6261-6263, ante. 

6757. Appeal from order made by arrange- 

ment in debenture-holder’s action & in winding 
up.] — An action was brought by a debenture- 
holder of a CO. on behalf of himself & the other 
debenture-holders to enforce their securities. 
After this an order was made for winding up the 
CO. An arrangement was x^roposed for making 
over the undertaking to the Secretary of State for 
India on certain terms, & an order was made in the 
winding up in the action sanctioning the arrange- 
ment & declaring that no moneys payable by 
the Secretary of State to the stockholders 
debenture-holders of the co. under the arrange- 
ment should be treated as assets of the co. An 
unsecured creditor of the co. who did not know of 
this order at the time when it was made, applied 
after a lapse of more than 21 days from his receiv- 
ing a copy of the order, but within the time for 
axjpealing from a final order in an action, for leave 
to appeal against it : — Held : as appet. had no 
such interest that he could have been a x^arty to 


Deai^on V. Kemi* Manure Sprkaueu 
Vo. (1907), 15 O. L. P. 149 ; 9 O. W. 1(. 
9(i5 ; 10 O. W. li. 577.— CAN. 

m. Vrfditor — Pefiiml hy ll/ixiidator 
to apjjcal .} — If the ottlcial ll(iui(lator 
declines to appeal, a creditor <‘annot 
obtain leave to do so in his own jiaiue ; 
nor to use (he name of the ofllcial 
llqiiidaior for the purpose, even upon 
an uiiderstandlnpr to indemnify liini 
agralnst costs . — lie Etna Insurance 
U u., Ex V. NAnoNy\L Provincial Bank 
OE England (1873), J. P. 7 Eq. 302 — 
IR. 


PART HI. SECT. 30, SUB-SECT. 18.— 

C. 

n. “ Final orders ” — Order deter- 
mininy riyhi» of debenture-holders under 
security.] — A liquidator havinir apiiliod 
to the ct. under Cos. Act, s. 189, for 
(lirectioiiH as to the rights of debonturc- 
liolders niuler ilielr security, the et. 
directed the dehenture-holders & de- 
positors to he eonununicated with for 
the purpose of hoing represented at 
the nearing of the application. This 
was done & the contention of the dc- 
posii-ors was overruled. A petition 
for leave to appeal to the Privy CJouiicll 
was then iiresontcd by the depositors : 
—Held : th(? decision was a final order 
from whieh the deTiosit ors could appeal. 
— lie Anglo -Australian Investment 
l^INANCE tk: I.(AND (^O., LtD. (NO. 2) 
(1893), 14 N. ft. W. Eq. 110. — AUS. 

o. Order for sale of assets.] — 

Ah ordtn* In a winding-up proceeding 
for tlie sale of assets is a “ llnal order " 
as notliing fimther remains to ho done 
under it therefore is the subject of 
appeal. — lie .Tones (D. A.) Co. (1892), 
19 A. II. 03.— CAN. 

p. Order rescinding dissolu- 

tion of company-— Dissohdion order 
made by same judge.] — He Eqlhtable 
Savings, Loan & Building Assoon. 
(1903), 6 O. L. P. 26 ; 23 C. L. T. 182 ; 
2 O. W. P. 366.— CAN. 

q. Winding-up order — O71 ground 
of no notice to creditors, contributories 
or shareholders.] — It is a substantial 
ohjoctiou to a winding-up order ap- 
pointing a liquidator to the estate of 
an Insolvent 00 . under 45 Vlct. c. 23. that 
such order has been made without 
notice to the creditors, contributories, 
shareholders or members of the 00 . as 
I'equlred by sect. 24 of the Act, & an 
order so made was set aside, & the 


petition therefor referred back to the 
judge to be dealt with anew. — SiiooL- 
BRED c. Union Fire Inhuranc e CV), 
(1887), 14 ft. V. P. 624.— CAN. 

r. Where amount involved 

exceeds $2,000.] — In a case under 
Winding-up Act, s. 76, an appeal may 
be taken to the ftupremo CT. of Canada 
by leave of a judge thereof if the 
amount involved exceeds 82,000. — 
Cushing Bulptute -Fibre Co. v. CTthii- 
INO (1906), 37 S. C. P. 427.— CAN. 

s. Refusal.] — An appeal lies 

from the refusal of a winding-up order 
under the Winding-up Act. — Marhden 
V. Mtnnekahda Land Co., Ltd., [1918] 
2 W. W. U. 471 ; 40 D. L. H. 76. — 
CAN, 

t. Order appointing interim lupii- 

dator.] — An order was made in the 
chancery division of the high ct. 
directing the winding up under 45 
Viet. c. 23, of a lire insuranoo 00 . 
incorporated by the Legislature of O., 
& against which proceedings had pre- 
viously boon taken under P. S. O. 1877, 

c. 160, & the Joint-Stock Cos. Winding- 
up Act. This order appointed the 
receiver in the former proceedings 
interim liquidator, etc., &: further 
referred it to the master to appoint a 
liquidator, etc., & to settle the list of 
eoiitributoiics ; & further provided 

that certain accounts & inquiries which 
had been made under the previous 
proceedings, should be incorporated 
with & used in the winding-up pro- 
ceedings under the Dominion stotutc, 
In so far as they could properly bo 
made applicable : — Held : this was an 
order from which an appeal would lie 
imder 1882 Act, s. 78. — lie Union Fire 
Insurance Co. (1886), 13 A. P. 268. — 
CAN. 

a. Ordxr made ultra vires — By 
local judge.] — A local judge of the 
Supremo Court has no jurisdiction to 
make a wlndi^-up order. An order 
made ultra vires should be moved 
against, not appealed from. — Re 
Kootenay Brewing Co. (1898), 7 
B, C. R. 131.— CAN, 

b. Order staying proce^edings hy 
liquidator against contributory — Less 
than $500 involved— Not involmng 
future rights. ]~~A .tx order of a judge 
made under Wluding-up Act, 1906, 
8. 131, staying proceedings in an action 
by the liquidator of a co. being wound 
up against a contributory, does not 


Involve future rights within the 
meaning of sect. 131 of the Act, neither 
could it bo said that the amount 
involved in an appeal by a shareholder 
from such an order exceeded five 
hundred dollars, &, therefore, as It was 
conceded that the order was not one 
that was likely to alTcct other cases of 
a similar nature in the ulndlng-up 
proc<Hidiugp, leave should not be given, 
under soot. 101 of the Act, to appeal 
from it. — Re London Fence Co. 
(No. 2) (1911), 21 Man. L. P. 100. — 
CAN. 


c. Order reducing remuneration of em- 
ployee of official liquidator.] — Companies 
Act, 1882, s. 169, is not applicable to an 
order of the liquidating judge reducing 
the remuneration of an employee of 
tho otllcial liiiuidators sanctioned by 
the predecessor of the judge, & con- 
sequently no apiieal from such order 
can be enteiTamed. — Ghansham Das 
V. Hindustan Bank, Ltd. (1919), 
I. L. P. 1 Lab. 73.— IND. 

d. Interlocutor ordering winding up 
j)ronounced in vacation.] — On a peti- 
tion for tho compulsory winding up 
an interlocutor ordering winding up 
was made in vacation. Tho co. 
reclaimed when petitioners objected to 
the compet-ency of the reclaiming note 
arguing that a winding -up order pro- 
nounced by tho Lord Ordinary' in 
vacation was equivalent to an order 
by one of the Divisions & therefore 
final BO far as tho Ct. of Session was 
concerned : — Held : it was compoient 
to reclaim against an interlocutor pro- 
nounced by tho laird Ordinary on 
the Bills in vacation, granting an 
order for the compulsory winding up 
of a CO. — Edinburgh Magistrates v. 
ITnion Bill Posting Co., Ltd., [1913] 
S. C. 105.-HSCOT. 


PART III. SECT. 36, SUB-SECT. 18,— 

D. (a). 

e. From ivinding-up order — Promptly.] 

Watson v. Commercial Bank op 

Australia (1879), 5 V. L. R. 36. — 

AUS, 

f. Notice of appeal within three 
weeks.] — No appeal against an order 
made In the matter of tho winding up 
of a CO. under tho Indian Cos. Act, 
1882 shall bo heard by an Appellate 
Ct. unless notice of the same is given 
within three weeks after any order 
complained of has been made. — 

T 2 
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the action the order must, as regarded liim, be 
treated as an order made only in the winding up, 
II. 8. C. Ord. 58, r. 0, applied, & he was out of 
time . — lie Madras Irrigation & C'anal Co., 
Wood v. Madras Irrigation & Canal Co. (1883), 
23 Ch. D. 248 ; 49 L. T. 228, C. A. 

6758. Appeal from order on original 

petition.] — -The restriction of appeals in 1802 Act, 
s. 124, to those in which notice has been given 
within three weeks after the making of the order 
appealed from, does not apply to appeals from 
any order made on the original petition for winding 
up.- — lie Universal Bank (1866), 1 Ch. Aiip. 428 ; 
14 L. T. 691 ; 12 Jur. N. 8. 477, L. C. 

Annotation : — N.P. Pe National Funds Assce. (1870), 

4 Ch. D. 305. 

6759. .] — ( 1 ) An appeal must be 

entered with the proper officer of the Ct-. of Appeal 
before the day mentioned in the notice of appeal for 
the healing, or if that day happens to be in a 
vacat ion when t he office is closed, then before the 
next day of the sitting of the ct., otherwise resp. 
will be entitled to have the appeal motion dis- 
missed as an abandoned motion, although the 
notice of appeal was given in time. (2) The time 
within which an ai)peal from an order on a petition 
to wind uii a co. under 1862 Act must be brought, 
is 21 days. — Re Nation ai. Funds Assuranc^e Co. 
(1876), 4 Ch. I). 305 ; 46 L. J. Ch. 183 ; 35 L, T. 
689 ; 25 AV. B. 151, 158, C. A. 

Annotations : — As to i\) Folld. Re MaiiHol, Ilbodos JetikiuH 

(1878), 7 Ch. D. 711. Apld. Donovan v. Brown (1879), 

4 Ex. D. 148. Expld. Lawson r. Financial News, [1918J 

1 Ch. 1. Ueiu'rally, Meiltd. Re St. Nazaire Co. (1879), 

12 Ch. D. 88. 

6760. Re-hearings by Court of Appeal of 

its own orders.] — 1862 Act, s. 124, which restricts 
the time within wliich notice of re-liearings or 
appeals must be given, refers to re-h(‘arings by way 
of appeal, & not t o re-hearings by the ( T. of Aj)peal 
of ordci-s made by itself. — Re Blakely Ordnance 
Co., Ltd., Brett’s Case (No. 1) (1873), 29 L. T. 
255, L. C. & L. JJ. 

6761. Appeal from order for payment over 

to liquidator — Of proceeds of sale of distress.]— A 

CO. gave, in 1875, a intge. to its bankers for its 
current account , by covenant to suri*ender its copy- 
hold works, & by the mtge. deed the co. became 
tenant to the bankers at the rent of £5,000. No 
surrender of the copyholds was made. On July 
16, 1877, the bankers sent an auctioneer to distrain 
for £10,000 being two years’ rent. The auctioneer 
on the same day saw the managing dii’ector of the 
CO., gave him formal notice of distraint, & by 
arrangement with him emxdoyed two workmen of 
the co. to keej) possession of tlu* chattels dis- 
ti'ained. On July 18, the co. requested the 
bankers not to jjroceed to an immediate sale, to 
which the bankers assent/cd, & the two men 
remained in possession. On July 19, a petition 
was presented for winding up the co. ; <fe on July 
28, a winding-up order was made. 13y arrange- 
ment with the liquidator, the men went o\it of 
possession in Oct., in Nov. the bulk of the 
chattels was sold by the liquidator without 
I)rejudice to the rights of the bankers, & realised 
less than £5,000 : — Held : the order was not an 
interlocutory order ; & the proper notice of appeal 


was a fourteen days’ notice ; but a four days* 
notice having been given, the ct. allowed it to be 
amended. The Ct. of Appeal has full discretion, 
under R. 8. Ct 1875, Ord. 58, r. 3, to allow a notice 
of appeal to be amended as to dates or otherwise, 
&> special circumstances are not required to justify 
such amendment. — Re Stockton Iron Furnace 
Co. (1879), as reported in 10 C^h. D. 335; 48 
L. J. Ch. 417, C. A. 

Annotations: — Refd. Shubrook v. Tiifncll (1882), 30 VV. F. 
740 ; Re Lewis, Lewis v. Williams D886), 31 Ch. D. 023 ; 
Re Gardner, Long r. Gardner (1894), 71 L. T. 412. Mentd. 
Rc Bridgwater Engineering Co. (1879), 12 <Jh. D. 181 ; 
Re Bowes, Ex p. Jackson (1880), 14 Ch. D. 725 ; Re 
Kitchiu, Ex jt>. Punnett (1880), 10 Ch. D. 220 ; Re Betts, 
Ex p. Harrison (1881), 18 Ch. D. 127 ; Re Betts, Ex p. 
Tempest (1881), 44 L. T. 610 ; Rc Knight, Exp. Voisey 
(1882). 21 Ch. D. 442 ; Re Willis. Exp. Kennedy (1888), 
21 Q. B. D. 384 ; Green v. Marsh, [1892] 2 g. B. 330 ; 
Re llounclwood (’olllery Co., Lee iK llonndwood Colliery 
Co. (189e>). 75 L. T. 508. 

(6) Computation of Time. 

See, yioiCy 1908 Act, s. 181. 

6762. When time begins to run — Whether from 
time of pronouncing order — Or of drawing up 
same.] — The time at which an order is “ made ” 
is that of the order being pronounced & of its 
date, A not that of its being drawn up. An appeal 
therefore in a winding-up case was held to be too 
late when broiiglit beyond three weeks from the 
former, though not from the latter period . — Re 
Risca Coal & Iron Co., Ex p. Hookey (1862), 
4 De G. F. & J. 450; 31 L. J. Ch. 429 ; 6 L. T. 
567 ; 8 Jur. N. 8. 900 ; 10 W. R. 701 ; 45 E. R. 
1261, L. C. 

Annotation : — FoUd. Rc Greaves, Ex p. Whitton (1880), 
13 Ch. J). 881. 

6763. Or when appellant first had 

notice of same — Appeal from order in chambers.] — 

Re Harry (J. IT.) <te (ki., Ltd. (1906), 121 L. T. Jo. 
63. 

(c) Extension of Time. 
i. In General, 

Sec, noiCy 1908 Act, s. 181. 

6764. Jurisdiction of coiut — Under 1862 Act, 
s. 124 — To extend time after prescribed time has 
elapsed.] — Banner v. Johnston, No. 6379, ante. 

6765. Objection to extension of time — Power 
reserved to respondent to take objection at hearing 
of appeal.] — Time for appealing in a winding-up 
case extended on an ex p. application ; the benefit 
of the objection on the point of form b(;ing reserved 
to resp. at the bearing of the appeal. — Re Hull 
Forge Co. (1867), 15 W. R. 388, L. J. 

ii. When Ordered. 

6766. General rule.] — 8pecial or peculiar cir- 
cumstances must be shown to induce the Ct. of 
Appeal to exercise its power under 1862 Act, s. 124, 
of extending the time for appeal limited by that 
sect. — lie Bastow & Co., Ltd., Ex p. Bastow & 
Co. (1867), 37 L. J. Ch. 51, L. J. 

6767. Conflicting decision of court of co-ordinate 
Jurisdiction.] — The mere fact that, since an order 
from which it is desired to appeal was made, a 
different decision has been arrived at in a similar 
case by a ct. of co-ordinate jurisdiction, does not 
afford sufficient ground for extending the 21 days 
limited by 1862 Act, s. 124, for appealing from 


Prosanna Kumar Guha v. Bani 
Kanta Bhattacharjee (1903), I. L. R. 
30 Calc. 758.— IND. 

g. To vihat orders time, limit applic’ 
able — Orders pronounced in winding 
up hy perrmnent Lord Ordimiry.] — 
Macarthur V. Mackay (Liquidator 


OF Motor Brougham Car Co., Ltd.) 
(1914), 51 Sc. L. 11. 466.— SCOT. 


PART III. SECT. 36. SUB-SECT. 18. ~ 
D. (c) ii. 

h. Failure to appeal due to diffi- 


euUies — Intention to ajipcal formed.] 
Upon an application under the Wlnd- 
ing-np Act, K. S. C. 1906, c. 144, for 
an extension of the time within which 
to ax>peal, such time having expired, 
it is necessary to show that the Intention 
to appeal was formed within the time 
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orders made under that Act . — Re Hull Forge 
Co., Ltd., Ex p. Mitcuell (1867), 36 L. J. Ch. 
337 ; 15 W K. 474, L. dJ. 

Annotations : — Mentd. Re Thurso New Gas Co. (1889), 42 

Ch. D. 486 ; Westbui’y v. Twigg (1891), 61 L. J. Q. B. 32. 

6768. Only recently come to notice of 

applicant.] — Re Vale of Neath & South Wales 

Brewery Co., Ex p, (1850), 15 L. T. O. 8. 

64. 

6769. Order conforming to existing practice — 
Subsequent decision invalidating practice.] — After 
an order made in chambers in the winding up of a 
CO. admitting the claim of a creditor for his 
principal debt Sc interest to the date of the order, 
this being in accordance with the practice existing 
at the time, it was laid down in another case that 
the period up to which interest on interest-bearing 
debts ought to be allowed was tlie date of the 
winding-up order, & not the date of the order 
allowing the claim : —Held : this was sufficient 
reason for enlarging tlie time for appealing against 
the order. — Re Contra gt (^orpn., Ebbw Vale 
Co.’s Case (1869), 5 Ch. App. 112 ; 39 L. J. Ch, 
363 ; 18 W. R. 222, L. C. 

Annotation : — Mentd. Re International Contract Co., 

Hughe’s Claim (1872). 41 L. J. Ch. 373. 

6770. Followed decision reversed on appeal.] — 

In the winding up of a co. .Jessel, M.H.. following a 
reported decision of his own, ordered a certain 
fund, claimed by a creditor as against tlu^ liquidator, 
to be paid to the liquidator, llie credit or allowed 
the timtJ for a,ppealing to expire. Afterwards the 
decision which had been followed was overruled by 
the (1. of Appeal. The creditor then applied for 
leave to appeal against the order of the Master of 
the Rolls : — Held : as the fund in question was 
still within tlu' control of the ct. leave to appeal 
should be given. — Re Normanton Iron Si Steei. 
t’o., Ltd. (1881), 50 L. .1. Ch. 223 ; 29 W. R. 300, 
C. A. 

6771. Delay & acquiescence — Application by 
personal representative of original party.] — In 

Nov., 1871, A., having by an order of ct. been fixed 
on the list of contributories of a co., gave notice of 
appeal, but withdrew such notici; in Apr., 1872, 
took no further steps to dispute his liability, & died 
in Dec. 1874. An application was then made on 
behalf of liis administratrix for leave to enrol the 
oj’der with the view of presenting an appeal to the 
House of Lords : — Held : undcu* the circumstances, 
tlie delay acquiescence of A. disentitled her to 
the order.— /fc United Rorts & General Insur- 
ance Co., Browne’s Case (1875), L. R. 20 Eq. 
639 ; 41 L. J. (^h. 745 ; 33 L. T. 46. 

Delay to enable liquidator to consult shareholders 
& creditors.] — JSec No. 6212, tniic. 

6772. Mistake — As to further liability for calls.] 
— Ex p. lloLROYD, No. 6275, ante. 

6773. — — - As to time for giving notice of 
appeal.] — A contributory, on Mar. 29, being 21 
days from tlie xjronouncing of a refusal to remove 
his name from the list, gave fourteen days’ notice 
of appeal. On Apr. 1, conceiving that he ought 
to have given only a four days’ notice, he withdrew 
his notice of appeal, & on the following day gave a 
four days’ notice of appeal. On the hearing of the 
appeal, the objection was taken that it was too 
late : — Held : the time ought to be extended. — 
Re Ambrose Lake Tin Sl (Xipper Co., Taylor’s 
Case (1878), 8 (Ti. D. 643 ; sub uom. Re Ambrose 
Lake Tin & C’opper Co., Ltd., Clarke’s Case, 


Taylor’s Case, 47 L. J. Ch. 696 ; 38 L. T. 587 ; 
26 W. R. 601, C. A. 

6774. No misconduct by respondent .] — Re 

New Callao, No. 6779, post. 

— ■ — As to validity of resolution for voluntary 
winding up.] — See No. 7353, post. 

6776. Ignorance of order — Appellant not party 
to order.] — By the rules of a mutual marine 
insurance assocn., which was not registered under 
Cos. Act, it was provided that all persons who 
effected an insurance with the assocn. should bo 
members. No ship was to be insured for more 
than three -fourths of its value, the person insuring 
paid a deposit of 2^s. per cent, on the amount of 
the insurance, & in case of the total loss of a 
vessel, the members were to pay th(J loser the 
amount for which he had insured it ratably, 
according to the amounts assured to them respec- 
tively. idle assocn. consisted of more than 
twenty members. A vessel insured by R. was 
lost. Sc the amount of the loss was referred to 
arbn. R. assigned his claim to his bankers, who 
obtained judgment in R.’s name on the award, <fe, 
not obtaining payment, presented a petition to 
wind ui) the assocn., the petition stating that the 
assocn. consisted of more than seven members, but 
not stating that it consisted of more than twenty. 
The petition was served at the abandoned office 
of the assocn., wliich had ceased to carry on a 
business, & the proper advertisements were issued. 
On May 28, 1880, a winding-up order was made, no 
one appearing to oppose. In Nov., 1881, another 
member of the assotm. heard, for the first time, of 
the winding-up order, & within a week applied for 
leave to appeal against it : — Held : as applt. was 
not a party to the order. Sc applied for leave to 
appeal as soon as he knew of it, he ought to have 
leave to appeal notwdth standing the lapse of time. 
— Re Padstow Total Loss A Collision Assur- 
ance Assocn. (1882), 20 Ch. D. 137 ; 45 L. T. 
774 ; 30 W. li. 326 ; sub nom. Re Padstow Total 
Loss & Collision Assurance Assocn., Ex p. 
Bryant, 51 Jj. J. Ch. 344, C. A. 

Annotations: — Mentd. Jennings i\ Haiiunond (1882), 
9 Q. B. D. 22;') ; Shaw v. Benson (1883), 11 Q. B. 1). 563 ; 
He Bowling & Welby’s Contract, [1895] 1 Ch. 663 ; Re 
Ilfracombe Permanent Mutual Beiietlt Bldg. Soe., [1901] 

1 Ch. 102 ; Marrs v. Thompson (1902), 80 L. T. 759. 

6776. Joint & several order against directors — 
Appeal by some — Without knowledge of other 
directors.] — In a winding up of a co. several 
directors w’ere ord(*red jointly A severally to 
replace certain sums paid to three of tliem for 
shares in the co. sold by them to the co., liberty 
being given to the three who liad not receiv(‘d any 
of the money to apply as to the liability of those 
who had. On the last day for appealing from this 
order, the three who had received the money 
appealed, but without the knowledge of the 
others : — Held : leave to appeal ought to ho given 
to the others.— Clayton Mills Manufactur- 
ing Co. (1887), 37 Ch. D. 28 ; 57 L. J. Ch. 325 ; 
58 L. T. 317 ; 3 T. L. R. 798, C. A. 

E. Notice of Appeal. 

6777. Sufficiency of.] — A person against whom 
an order in a wdnding up liad been made for pay- 
ment of money to the official liquidator served on 
the official liquidator a notice : “ Take notice that 
it is the intention of .1. to prosecute an appeal from 
the order made in this matter by His Honour the 


limited or that there was difficulty in 
communicating with clients 6c obtain- 
ing iiistructioiiH . — Re Windino-up Act, 
B. C. {Securities v. Mutual Life 
Assurance Co. (1918), 1 W. W. K. 
733; 43 D. L. R. 184.— CAN. 


PART III. SECT. 36. SUB-SECT. 18.— 

E. 

k. Service of — On liquidator — 
Whether necessary — Ajrpeal from com- 
pulsory winding-up order.] — iSeiYice on 


the liquidator of a notice of appeal on 
behalf of the co. from a compulsory 
winding -up order is not necessary* — 
lie Oro Fino Mines, Ltd. (1900), 7 
B. O. R. 388.— CAN. 
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Sect, 36 . — Winding up by court: Suh-secL IS, E., 
F,, G, cfc H, ; sub-sect 19, A,, B,, C, <fe D, (a).] 

Vice- Warden of the Stannaries on May 29, 1878, 
whereby the said J. was ordered,” etc. : — Held : 
this notice was sufficient, & the appeal was ordered 
to be set down . — Re West Jewell Tin Mining 
O o., Little’s Case (1878), 8 Ch. I). 806, C. A. 

Annotations: — Consd. Re Blyth & Young (1880), 13 Ch. D. 

41 6. Ezpld. Collins u. Paddington Vestry (1880), 5 Q. B. D. 

368. Distd. Re New Callao (1882), 22 Ch. D. 484. Refd. 

Kettlewell v. Watson (1883), 48 L. T. 840 ; R. v. Lincoln- 

Bhlre Appeal Tribunal, Ex p, Stubbins, fl917] 1 K. B. 1. 

6778. Notice not signed by solicitor prose- 

cuting appeal.] — Service of notice of an appeal 
motion not signed by the solrs. prosecuting the 
appeal is invalid, <te unless the irregularity be 
waived by the other side, will not prevent the 
enrolment of the original order. — Re Limehoitse 
Works Co. (1874), 9 Ch. App. 266 ; 43 L. J. Ch. 
483 ; 30 L. T. 4 ; 22 W. R. 288, L. JJ. 

6779. Informal letter mentioning intention 

to appeal.] — A petition for winding up a co. having 
been dismissed petitioner’s solrs. wrote a letter to 
the co.’s soli*, urging him to get the order drawn 
up, adding, “ as we are advised & intend to give 
notice of appeal.” No formal notice of appeal was 
given till more than 21 days had elapsed from the 
dismissal of the petition, when petitioner gave a 
supiilemental notice of appeal: — Held: (1) the 
letter could not be treated as an informal notice of 
appeal, & therefore the appeal was too late ; (2) 
there was no such mistake or accident as would 
justify ihe ct. in extending the time for appeal. 
Mistake by applt. may be a ground for extending 
the time for appeal, without misconduct by resp. — 
Re New Callao (1882), 22 Ch. Di 484 ; 52 L. J. 
Ch. 283 ; 48 L. T. 251 ; 31 W. R. 185, C. A. 

Aimotation : — As to (2) Refd. Re Manchester Economic Bldg. 

«oc. (1883), 24 Ch. D. 488. 

F, Entry of Appeal, 

6780. Within what time.] — Re National Funds 
Assurance Co., No. 6759, ante, 

6r. Hearing of Appeal. 

6781. Whether before Judge or in chambers — 
Appeal from official receiver acting as liquidator.] — 

Re National. Wholemeal Bread & Biscuit Co., 
No. 6514, ayiie. 

Whether appeal treated as final or inter- 
locutory — Appeal from compulsory winding-up 
order.] — Re Naval, Military, Civil Servicpi 


Co-operative Society op South Africa (No. 2) 

(1903), 47 Sol. Jo. 618. 

6783. Appeal from order for payment over 

to liquidator — Of proceeds of sale of distress.] — Re 

Stockton Iron Furnace Co., No. 6761, ante, 

.] — Compare No. 1040, ante, 

H. Cosbi of Appeal, 

Of liquidator.] — See Sub-sect. 8, E. (d), ante, 

6784. Of creditors & contributories — Supporting 
successful party In court below.] — Where an ^peal 
is brought against the decision of the ct. ot first 
instance upon a winding-up petition, &> by the 
order of the ct. below, those contributories or 
creditors who have supported the successful party 
have been allowed one set of costs between them 
in accordance with the settled practice, if applt. 
does not seek to disturb that part of the order, his 
proper course is not to serve such contributories or 
creditors with notice of the appeal, but to inform 
them by letter of the pendency of the appeal & 
of his intention not to ask for a reversal or modifi- 
cation of the order of the ct. below so far as it 
deals with their costs, & then, if they think fit to 
appear upon the appeal & the appeal is dismissed, 
the rule awarding them one set of costs between 
them will continue to apply upon the appeal. If, 
on the other hand, applt. desires to appeal against 
the whole order <fc serves such contributories or 
creditors with notice of appeal, they will be entitled, 
in the event of the appeal being dismissed, to their 
separate costs of appeal. — Re Ibo Investment Co., 
[1903] 2 Ch. 373 ; 72 L. J. Ch. 001 ; 88 L. T. 752 ; 
51 W. R. 693 ; 47 Sol. Jo. 581 ; 10 Mans. 309, C. A. 

6785. What costs allowed — Costs of shorthand 
notes of evidence in court below.] — Re Duchess op 
Westminster Silver Lead Ore Co., No. 0204, ante, 

6786. Security for costs — Appeal in name of 
company against winding-up order — No one re- 
sponsible for costs.] — Re Diamond Fuel Co., No. 
5377, ante , 

6787. .] — Wliero a limited co. 

alone appeals from a winding-up order without 
joining any one personally responsible for costs, 
it will generally be ordered to give security for 
costs. — Re PiioToaRAPiiTc Artists’ Co-operative 
Supply Assocn. (1883), 23 Ch. D. 370 ; 52 L. J. Ch. 
654 ; 48 L. T. 454 ; 31 W. R. 509, C. A. 

A ttnoUdion : — Refd. Rc Oousolidated South Hand Minoa 

Deep, 11909] W. N. 66. 

Sccy generally , Practice & Procedure. 


part III. SECT. 36, SUB-SECT. 18.- 

G. 

l. New Evidence — Admismbilify.] 

— New evidence may 1)0 introduced 
at the hearing of an ajipeal from an 
order or docisif)ii in a proceeding imder 
Winding-u]) Act, but 8uch ev'idenco 
will not >)e allowed In mileys it be 
clcajly shown that dne diligence was 
exercised in oudoavouring to obtain it 
for submission at the trial. — Re 
Dominion Trust Co. & Allen (1918), 
24 B. C. 11. 450. — CAN. 

PART III. SECT. 36, SUB-SECT. 18.— 

H. 

m. Security for costs — Effect of failure 
to furnish — Time within which to be 
found.] — An appeal under 41 Viet. c. 5, 
s. 27, cannot bo entertained when 
security has not been given within 
eight days from the rendering of the 
final order or judgment aj)i)ealod fi'om. 
— Re Union Fire Insurance Co. 
(1882), 7 A. It. 783.— CAN. 

n. Petition to set aside 

winding-up order — Petitioner man of 
straw — Nominee of per sorts out of Juris- 
diction.] — S., a contributory of the 
CO., petitioning to set aside a winding- 
up order, was required to give security 


for the costs of the co. & a creditor 
opposing the petition, where it 
appeared that 8., although he had a 
nominal interest as the holder of 
slock, upon which iiotbiug was paid, 
was not in such a position that any- 
thing could bo made out of him upon 
execution, & was petitioning nu'rely in 
the interest of other pei*sons who lived 
out of the jurisdiction, 6c who bad 
indemnified him as to the costs. — Rc 
ilAJNY Lake Lumber Co. (1886), 11 
P. 11. 314.— CAN. 

o. Furnished out of time — 

Waiver of objection — By ajiplication for 
increase.] — A rosp. by applying to 
increase the amount of security for 
costs waives his right to object that 
the security was not originally fur- 
nislied in time. — Re Oro Pino Mines, 
Ltd. (1900), 7 B. C. 11. 388.— CAN. 

tion.] — Re P'lorida :MiNiNa Co?, 'L td. 
(1902), 8 B. C. K. 388.— CAN. 

Q. Amount.] — The amount of 

the security for costs of an appeal to 
bo given by an insolvent co. Is limited 
to $200 by tlie Supremo Ct. Act, 1904, 
notwithstanding Cos. Act, 1897. — Star 
Minino & Milling Co. v. Byron N. 
White Co. (1900), 12 B. O. R. 355.— 
CAN. 


r. Appellant resident out 

of jurisdiction,] — Bailey Cobalt 
Mines, Ltd. v. Benson (1918), 43 

0. L. K. 322.— CAN. 

s. C round for refusing — Clog 

on right to appeal.] — An applica- 
tion for security for costs of appeal 
against a winding-up order obtained by 
a shareholder, whose shares in the co. 
were only partly paid up, was refused, 
on the ground that the ctPect of tho 
application, if granted, would be to 
impose an additional condition on tho 
appeal, which would bo contrary to 
what was intended In tho ct, whore the 
case was heard, & where leave to appeal 
was given. — Re Companies Acts, 
1862 TO 1867 6c. Gwelo (Matabele- 
land) Exploration Co. (1898), 32 

1. L. T. 33.- 

t. Of petitioner — As respondent to 
appeal — Payable out of assets.] — The 
ct. having dismissed an appeal from a 
wlndlng-up order brought by tho co. & 
certain contributories, tho rosp. petr. 
applied for an order that bis costs of the 
appeal should bo paid by two directors 
who had opposed the potn. & supported 
the appeal : — Held : his costs were 
payable out of the assets . — Rc Yuk 
Hino Co., Ltd. (1916), 11 Hong Kong 
L. It. 82.— HONG KONG 
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SuB-BBCT. 19 . — ^Miscellaneous Practice and 

Procedure. 

A. Applications to Court, 

6788. Who may make — Bankrupt contributory.] 

— R., a contributory, became bkpt. After this he 
took out a summons asking that the official 
liquidator might be directed to take proceedings 
against a director to recover sums of money alleged 
to have been improperly received by him. An 
order was made that on R.’s depositing £100 the 
liquidator should take the opinion of counsel on 
the case alleged against the director, & on obtaining 
his opinion should apply to the judge for directions. 
Two contributories & creditors who had liberty to 
attend proceedings appealed from this order : — 
Held: R., having become bkpt., was a stranger to 
the CO. “ there was no jurisidction to make any 
order on his application, & the order must there- 
fore be discharged without any regard to the 
question whether it was right or wrong on the 
merits. — Re Cape Breton Co. (1881), 19 Ch. D. 
77 ; 51 L. J. Ch. 202 ; 45 L. T. 895, C. A. 
AnnoiatUm : — Refd. He Securities Iuhoc. (1894), 42 W. 11. 

465. 

6789. Nature of — Leave to sue in formd. pauperis.] 

— Order cx p, for a person carrying in a claim 
under a winding up to sue in fornid jjau peris. — Rc 
Irish Lands Improvement Society, Ex p. Fry 
( 1860), 1 Drew. & 8m. 318 ; 3 L. T. 462 ; 9 W. R. 
51 ; 62 E. It. 401. 

6790. Hearing of — Right of applicant to be 
heard by judge in person.] — Re Agriculturist 
Cattle Insurancp: Co., Ex p. Lowe, Re Same 
C o., Ex p. Findlater, No. 5926, ante. 

Applications for particular purposes.] — See 
specilic sects., ante, 

B, Attendance of Parties. 

6791. Who may attend — Contributories — In- 
terests fully represented by liquidator.] — Con- 
tributories, notwithstanding they appear at their 
own expense, have no locn*^ standi., but are 
sufficiently represented by t he official liquidator. — 
Re Universal Banking Co., Bartlett’s Casb: 
(1868), 19 L. T. 628; sub noiri. Re Universal 
Banking Co., I/td., Bartlett’s Case, Mac- 
krkth’s Case, 17 W. R. 131. 

6792. Creditor’s representative.] — Semble : 

the appearance of tlie creditor’s rejiresentative 
in addition to the official manager is unnecessary 
A the contiibutory will not have to pay his 
costs . — Re PncENix Life Assurance Co., Ex p. 
Hatton (1862), 31 L. J. Ch. 340 ; 6 L. T. 123 ; 8 
Jur. N. 8. 380 ; 10 W. K. 313. 

Annotalioiis : — Mentd. Re British Provident Life & Fire 

Aesce., Orpon’s Case (1863), 2 New Itep. 225 ; Rc Dis- 
coverers Finance Corpn., Lindlar’s Case, 11910] 1 Ch. 

312, 

6793. Interests fully represented by 

liquidator.]— -As a general rule, where the creditors 
& contributories have common & equal interests, 


the creditors’ representative ought not to appear 
upon applications to the ct., but should leave the 
case in the hands of the official manager. 

Where, therefore, claims against the estate 
were being urged, the official manager was more 
interested in resisting them than the creditors’ 
representative, & the costs of the latter, who 
attended the proceedings, were disallowed by the 
Ct. of Appeal. But, secus, where any question 
arises between creditors & contributories ; & 

Semble : where the interest of the creditors is 
greater than that of the contribul/ories. — Re Era 
Life, etc. Assurance Co. (1863), 1 De G. J. & 8m. 
172 ; 1 New Rep. 343 ; 8 L. T. 126 ; 9 Jur. N. 8. 
163 ; 11 W. R. 320 ; 46 E. R. 67, L. J J. 

Annotation : — Mentd. Re British Provident Life & Fire 

Assce. Soc., Stanley's Case (1864), 4 Do G. J. & Sm. 407. 

6794. .] — An order having been 

made giving the creditors’ representative liberty 
to attend all proceedings, & ordering his costs 
to be paid out of the estate, was discharged by 
the Ct. of Appeal without any application for that 
purpose ; his costs to be in future allowed him 
only in those cases in wliich his presence, in 
addition to that of the official liquidator, was 
shown to the ct. to be desirable. — Re Inter- 
national Life- Assurance 8ociety, McIver’s 
Claim (1870), 5 Ch. App. 424 ; 23 L. T. 38 ; 18 
W. li. 794 ; L. J. 

On applications for particular purposes.]— - 

See specific sects., ante. 

C. Dwcovery and Evidence. 

6795. Affidavit of documents — When ordered — 
No action in progress.] — Where proceedings were 
taken under 1862 Act : — Held : the ct. had juris- 
diction to make an order for an affidavit of docu- 
ments under R. 8. C. Ord. 31, rr. 11, 12, though 
no action was in progress between the parties. — 
Re National Funds Assurance Co. (1876), 
24 W. R. 774, C. A. 

On applications for particular purposes.] — Sec 

siieciffc sects., ayifc. 

D. Inspectioyi of Books and Papers. 

{a) In General. 

SeCt now, 1908 Act, s. 221. 

6796. Right to inspect — Under 1862 Act, s. 156.] 

— 80 MERSKT V. Land Securities Co., [1897] 
W. N. 29. 

In voluntary winding up.] — Sec No. 1209, 

ante, No. 7143, post. 

6797. Includes right to take copies — With- 

out paying for same.] — Re Arauco Co., [1899J 
W. N. 134. 

Generally.] — See Sect. 12, sub-sect. 4, A. 

(6), anU. 

6798. What books may be Inspected — Registry 
of shares — Allotment & agenda books.] — L anca- 


PART III. SECT. 36, SUB-SECT. 19. — I 

A. 

a. Who may make.] — It is prefer- 
able to have the proceedings under an 
order for winding up a co. under 45 
Viet. o. 23 (D), conducted by solrs. 
who are totally unoonnooted with the 
CO. — Re Joseph Hall Manufacturino 
Co. (1884), 10 P. U. 485.— CAN. 

b. How made — Ry summons.] — All 
applications made to the ct. in its 
winding-up Jurlsclictlon must be made 
by summons. — Re Neiaon Sawmill 
Co. (1898), 6 B. O. R. 156.— CAN. 

0 . .] — Where an application 

is authorised imder a statute to bo 
made to the ct., & no speoiflo method is 


provided, & no Rule of Ct. or of practice 
or procedure is applicable, such 
applfcatiou must bo deemed to be a 
" proceeding,'* &, as such, should ho 
commenced in the manner authorised 
by the Rules of Ct. — Re Companies 
W iNDiNQ Up Ordinance, Re Strome 
Milling & Grain Go., Ltd., [1922] 
3 W. W. il. 41; 68 D. L. R. 149.— 
CAN. 


PART III. SECT. 36. SUB-SECT. 19.— 

C. 

d. Affidavit — Cross-examination — 
Production of documents, ]- — A deponent 
who makes an affidavit in connection 
with proceedings under Manitoba 


Winding-up Act is subject to cross- 
examination thereon & may be com- 
pelled to attend & submit to such 
cross-examination & also to examina- 
tion for the purposes of his depositions 
being used on the hearing of a petition 
for a winding-up order & to produce 
upon such examination all hooks & 
documents in his possession as an 
officer of the co. — Rc Manitoba Com- 
mission Co. (1911), 21 Man. L. R, 
795.— CAN. 

e. In support of petition — Examina- 
tion of directors.] — Re Baynes Car- 
riage Co. (1012), 23 O. W. R. 10; 
4 O. W. N. 30 ; 27 O. L. R. 144 ; 7 
D. L. R. 257.— CAN. 
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Sect, 30. — Winding up by court : Sub-sect. 19, D, (a) 

SHIBE COTTONSPIKNINa Co. 1 GrEATOBEX, No. 
6801, post, 

6799. Books in possession of third party. 

(1) The power given by 1862 Act, s. 156, of order- 
ing inspection of the books & papers of a co. 
which is in course of winding up is prinid facie 
to be exercised only for the iiurposes of the winding 
up, & for the benefit of those who are interested 
in the winding up, & will not in general be exercised 
for the purpose of enabling individual shareholders 
to establish claims for their personal benefit 
against the directors or promotors. The sect, 
only applies to books paptu-s in the possession 
of the CO., & does not enable the ct. to decide 
any question of right against third parties w^ho 
have the books in their possession & claim to be 
entitled to such possession. 

(2) Scnible : 1862 Act, s. 155, does not preclude 
a liquidator from handing over to a purchasing 
co., under an order directing the sale to be carried 
into effect, the books of the selling co., although 
no express direction with reference to them be 
given by the ct. — Re North Brazilian Sugar 
Factories (1887), 37 Ch. D. 83 ; 57 L. J. Ch. 110 ; 
58 L. T. 4 ; sub nom. lie North Brazilian Sugar 
Factories, Ltd. Ex p. Knight, 4 T. L. B. 61, C. A. 

Annotations: — As to (I) Refd. lie Loiidou & Jiancashiro 

Paper Mills Co. (1888), 57 L. J. Ch. 766. Generally, Mentd. 

He Great Kroger Gold Miuing Co. (1892), 8 T, I^. R. 674. 

6800. Register of mortgages.] — Somerset 

V, Land Securities Co., [1897] W. N. 29. 

(b) When Ordered. 

6801. General rule — Granting of order purely 
discretionary.] — In an action by a co. against an 
alleged shareholder for calls under a winding-up 
order, the ct. will uphold the order of a judge at 
chambers giving liberty to deft, after plea, to 
inspect the registry of shares, the allotment & 
agenda books in the possession of the co. The 
granting such an order is purely in the discretion 
of the judge at chambers, h the ct. will not review 
his exercise of such discretion unless they clearly 
see that the order was wrong. — Lanca.shire 
C o^rroNSPiNNiNG Co. V. Greatokex (1866), 14 
L. T. 290. 

6802. .] — Re North Brazilian Sugar 

Fa(^tories, No. 6799, ante. 

6803. On behalf of creditors — By whom claims 
nied.]- -C'ertain creditors of a co. ordei'ed to be 
wound up had filed their claims in the master’s 
office. The master, upon their application, gave 
them leave to inspect certain documents relating 
to the co. which were in tlu^ possession of the* 
official manager. Some of the contributories 
moved that the master’s order should be discharged 
or varied, but the motion was refused. — lie Boyal 
Bank of Australia (1851), 17 L. T, O. S. 88. 

6804. On behalf of shareholders — Company 
largely indebted — Complicated transactions.] — In 
the case of a co. winding up, where the debts are 
large, & the transactions of the co. have been com- 
plicated, the ct. will allow an inspection of the 
accounts by a prox)er person on behalf of the 
shareholders without any special fact being .stated 
as a reason for the order. — lie Birmingham 
Banking Co., Ex p. Brinsley, Re .Totnt-Stock 
Discount Co., Ex p, Buchan (1866), 36 L. J. Ch. 
150 ; 15 L. T. 261 ; 15 W. B. 99. 

Annotations : — Refd. Re Glamorganshire Banking Co., 

Morgan’s Case (1884), 28 Ch. I). 620 ; lie North Brazilian 

Sugar Factories Co. (1887), 67 L. J. Ch. 110. 

6805. Alleged promotion of company for 

purchase & sale of worthless property.] — Re 


Hoover Hill Gold Mining Co. (1883), 27 
Sol. .To. 434. 

6806. On amalgamation — Both companies in 
liquidation.] — The N. co. transferred its business 
to the O. co., & all the books of the former co. 
were handed over to the latter, but no provision 
was made for the liquidation of the debts of the 
former co. Afterwards an order was made to 
wind up the N. co. Subsequently to this an order 
was made to wind up the O. co. Upon motion 
by the official liquidator of the N. co. that the 
books of that co. should be delivered up to him 
by the official liquidator of the O. co., it was ordered 
that those books should be produced at all reason- 
able times to the official liquidator of the N. co. 
at chambers. — Re National Financial Co. 
(1867), 15 W. B. 499. 

Annotation : — Refd. Tie North Brazilian Sugar FactoricB Co. 
(1887), 57 L. J. Ch. 110. 

6807. To prove company’s insolvency.] — iiJc 
European Life Assurance Society, No. 5335, 
ante, 

6808. In action against liquidator personally.] — 

In an action on a promissory note, made by deft, 
as security for the repayment of moneys due to 
pltf. from a limited co., deft, objected to jiroducci 
documents relating to the matters in question 
in the action, being the banker’s pass-book & 
directors’ minute-book of th(' co., on the ground 
tliat they were in his custody only as liquidator 
in tile voluntary winding up of the co. The co. 
had been dissolved before the application for dis- 
covery of documents was made : — Held : pltf. 
was entitled to inspection of the documents, as 
there was no interest wdiich could be affected by 
their iiroduction other ilnin the interest of the 
parties to the action. — I jONDOn Yorkshire 

Bank v. Cooper (1885), 15 Q. B. D. 473 ; 51 
L. .1. Q. B. 495, C. A. ; affg. 8. (’. sub nom. London 
& Yorkshire Bank r. Wing, 1 T. L. K. 490, 1). C. 

Annotation :• — Distd. Gowaii v. Briggn (No. 2) (1895), .‘i9 
Sol. Jo. 330. 

On examination of persons in regard to property.] 

— See >Sub-sect. 10, B. (?)> ante. 

E, Service of Proceedings. 

6809. Sufficiency of — Service on solicitor & 
brother of contributory — At last place of residence 
— Order for substituted service unnecessary.] — 

Where service of an order 7iisi had been made 
upon the solr. a brother of a contributory, 
also at t he last place of his residema* in England : — 
Held : the service was sufficient, without an order 
for substituted service. — Re I’aragon Mining 
C o. (1861), 5 L. T. 578; 8 Jur. N. S. 11; 

10 W. B. 76. 

6810. Service on liquidator — Company 
having no place of business or registered office.] 

Where a co., which was being wound up, had no 
place of business & no registered office, but a 
petition had been served upon the liquidator of 
it at his office : — Held : service must be made upon 
the secretary. — Re Petroleum Co. (1866), 15 
L. T. 169 ; 15 W. R. 29. 

6811. Out of jurisdiction — Jurisdiction of court 
to order.] — The ct. has no jurisdiction to give leave 
to serve notices of orders ik. other iiroceedings in 
the winding up of a co. on persons residing out 
of the jurisdiction.™ A nolo-African 8.8. Co. 
(1886), 32 Ch. I). 348 ; 55 L. J. Ch. 579 ; 54 T. 
807 ; 34 W. B. 554, C. A. 

Annotations Distd. He Nathan, Newman (1887), 35 Ch. I). 
1. Refd. Tic Clill, Edwards v. Brown, [1895] 2 Ch. 21. 

0312. Court of Appeal — Company 

being wound up by Chancery Court of Lancaster.] 

— Under Ct. of Ch. of Lancaster Act, 1854 (c. 82), 
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s. 8, the Ct. of Appeal has jurisdiction to give 
leave to serve notices of orders & other proceedings 
in the winding up of a co., which is being wound 
up by the Ct. of Ch. of the County Palatine of 
Lancaster, on persons residing in England outside 
the county of Lancaster. — Re State Banking 
COBPN. (1907), 51 Sol. Jo. 265, C. A. 

Of petition.] — See Sub-sect. 3, E. (c), ante. 

Of notice of call in winding up.] — See Nos. 2055- 
2060, ante. 

F. Arrests and Commitments. 

6813. For contempt — Advertisement inserted by 
chairman of company — Accusing petitioners for 
winding up of dishonest motives — Undertaking 
not to repeat advertisement.] — Re General Ex- 
change Bank, Ltd., No. 5429, ante. 

6814. Publication in newspaper of charges 

of fraud against directors — Before hearing of 
petition— Payment of costs of motion to commit.] — 
A petition for winding up a co. containing charges 
of fraud against the directors was published in 
extenso in a newspaiier, before the liearing of the 
petition : — -Held : the publishers of the newspaper 
had committed a contempt of ct. ; & they were 
ordered to pay the costs of a motion to commit. — 
Re Cheltenham <fe Swansea Railway (’arriage 
A Wagon (^o. (3 869), L. R. 8 Eq. 580; 38 

L. J. Ch. 330 ; 20 L. T. 169 ; 34 J. P. 3 ; 17 
W. R. 4()3. 

AmioUdions -Consd. liobBonr. Dodds (18G9), 20 L. T. 911 ; 

Bowden V. Bussell (1877), 46 L. J. Ch. 414. Refd. He 

Crown Bank, Re O’Malley (1890), 69 L. T. 904, 

6815. Issue of fraudulent circular to obtain 

resolution for voluntary winding up — Intention to 
mislead court — Order for committal.] — Wljen a 
petition is piniding for the winding up of a co., 
it is a contempt of ct. to issue a circular to the 
shareholders of the co. containing misrepre- 
sentations with the intent to obtain a resolution 
of the co. for the voluntary winding up thereof, 
A thereby mish*ad the ct. as t/O th(^ real view of 
the shareholders & prevent a compulsory wind- 
ing-up order from being made. — Re Septimus 
Parsonage A Vo., [1901 j 2 (^h. 424 ; 70 L. J. Ch. 
706 ; 84 L. T. 866 ; 49 W. R. 700 ; 17 T. L. R. 617. 

6816. Motion for committal — Onus of 

proof.] — La CHARM E V . Quartz Mariposa Gold 
Mining C^o. (1862), 1 New Rep. 29. 

G. Disposal of Books a)id Fa pars. 

See, now, 1908 Act, s. 222. 

Delivery of documents to liquidator.] — Sec 

Hub-sect. 10, A., ante. 

6817. Effect of 1862 Act, s. 155 — On power of 
liquidator of selling company to hand over books 
to purchasing company.] — Re North Brazilian 
♦Sugar Factories, No. 6799, ante. 

H. Prosecutions. 

See, now, 1908 Act, s. 217. 

6818. Under 1862 Act, s. 167 — Leave to prose- 
cute — When granted — Principles on which dis- 
cretion of court exercised.] — The discretion con- 
ferred on the ct. by the above sect, with reference 
to directing the liquidator of a co. to prosecute 
its officers or members is unshackled by any obliga- 


tion of hearing evidence as to the propriety of a 
prosecution. 

An application under the sect, is properly made 
ex p. — Re Denham (Ghartjes) & Co. (1884), 
53 L. J. Gh. 1113 ; 51 L. T. 570 ; 32 W. R. 920. 

6819. ^,] — In determining 

whether the ct. should under 1862 Act, s. 167, 
direct a criminal pi’osccution at the expense of 
the assets of a co. in course of winding up, the ct. 
must consider, first, whether a prima facie case 
for conviction is made out ; & if it is satisfied 
on this head, it must not allow a prosecution to 
be instituted for the personal i)rofit or to satisfy 
the vengeance of those desiring a prosecution, but 
must inquire whether, if the persons at whoso 
expense the prosecution would be instituted were 
not a class but a single person — an upright & 
lionest man desirous as a good citizen to do his 
duty to the State — he would think it his duty 
to prosecute at his own expense. If that question 
be answered in the affirmative, a prosecution 
ought to be directed at the expense of the assets, 
notwithstanding the dissent of members of the 
class, at any rate if a substantial majority of the 
class desire a prosecution. — Re London & Globe 
Finance C^orpn., Ltd., [1903] 1 Ch. 728 ; 72 
L. J. Ch. 368 ; 88 L. T. 194 ; 51 W. R. 651 ; 19 
T. L. R. 314 ; 10 Mans. 198. 

Annotation : — Mentd. H. v. Newton & Bennett (1919), 109 

L. T. 747. 

6820. Lack of funds.] — Re 

Eupjon Fuel A Gas Co., [1875] W. N. 10. 
Annotation: — Consd. Rc Northern Counties Bank (1883), 

31 W. R. 546. 

6821. — .] — A CO. was being wound 

up subject to the supervision of tlie ct., A the 
liquidator was advised by counsel that a pro- 
secution of certain officers A members of the co. 
would probably result in a conviction, A he pre- 
sented a petition for a direction under 1862 Act, 
s. 167, that he should institute a prosecution. 
The assets were sufficient to pay about 5.s*. in the 
pound, A two-tiiirds of the creditors opposed the 
application. The petition was supported by the 
liquidator’s affidavit that he was advised A 
believed that a prosecution would j)robably result 
in a conviction : - Held : ( 1 ) it did not sufficiently 
“ apiDear ” witliin sect. 167 that an offence had 
been committed ; (2) inasmuch as two-thirds of 
the creditors opposed the application, A the costs 
of a i:)rosecution would, if authorised under sect. 
167, be paid for out of their moneys, the applica- 
tion ought, on this ground also, to be refused. — - 
Re Northern Counties Bank, Ltd. (1883), 31 
W. R. 546. 

Amiotation : — As to (2) Distd. Re Denham (1 884), 53 L. J. Ch. 

1113. 

6822. Mode of application — Ex parte.] 

— Re Dp:nham (Charles) A Co., No. 6818, ante. 

Under Larceny Act, 1861 (c. 96).] — Sec Nos. 3357, 
3373, ante, 

I. Costs. 

6823. Of applicant — ^Motlon to vacate enrolment 
of order — After omission to enter caveat against 
enrolment.] — Where a party omitting to enter a 
caveat against the enrolment of an order, was 
not misled by anything done or said, either by the 
officers of the ct. or by his opponents, a motion 
to vacate the enrolment was refused with costs, 


PART III. SECT. 36, SUB-SECT. 19.— I. 

1. Of sheriff — Seizure he fore iHrid- 
inO'VP order — Possession money.] — 
\Vhoi*c a sheriff has made a seizure 
iitidor oxocution of goods of a co. before 
the making of a winding-up order 
\mder tho Dominion Windlng-up Act 


against the co. ho is entitled to his 
costs, including possession money, up 
to the date of the winding-up order, as 
a preferred claim ; but is not entitled 
to possession money under the seizure 
for any time after tho wlndhig-up 
order ; though the windlng-up order bo 
made by a judge of another province ; 


the sheriff's fees are taxable under the 
law of the province where the seizure 
was made. — Re Penny Lumber Co., 
11921] 3 W. W. R. 352 ; 65 D. L. R. 
7 79.— CAN. 

g. Review of taxation — Practice.] — 
A judge of the Supremo Ct. IB. C.] 
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Companies. 


Sect, 30. — Winding up by court: Suh-aect, 19,/.,* 
sub-sect^ 20. Sect* 37 : Sub-sects* 1, 2 <&: S, A 


Of particular applications.] — See specific sects. 

ante. 


notwithstanding that there had been several 
intimations that he intended to appeal. The 
order refusing the application gave costs to all 
parties whom appet. had, by serving them with 
notice of his motion, brought before the ct. — 
Re Great Northern Copper Mining Co. of 
South Australia, Ltd., Ex p. The Co. (1809), 
20 L. T. 347, L. JJ. 

Of liquidator.] — See Sub-sect. 8, E., ante. 

Of contributories & creditors — On applications 
for particular purposes.] — Sec specific sects., ante, 

6824. Of parties appearing on service of notice of 
motion.] — Re Great Northern Copper Mining Co. 
OF South Australia, Ltd., Ex p. The Co., No. 
6823, ante, 

6825. Of summons to stay execution pending 
appeal — From order on contributory — Whether 
costs of appeal.] — Where a contributory of a co. 
was ordered to pay a certain sum of money to 
the liquidator, the contributory took out a 
summons to stay execution pending an appeal, & 
stay of execution was ordered upon the terms of 
his i^aying the money & £50 for costs into ct., 
no order being made as to the costs of the 
summons to stay. The appeal was dismissed with 
costs, but no reference was made as to the costs 
of the summons to stay^, & the taxing master dis- 
allowed the costs of that summons. On summons 
to review the taxation : — Held : the contributory 
was ordered to pay the £50 into ct. to satisfy such 
costs as the ct. should think he ought to pay, & 
the costs of the summons to stay, being caused 
by the appeal, must be paid out of the £50 in ct., 
<te the ct. had jurisdiction at any time to make 
such order . — Re Brighton Livery Stables Co. 
(1885), 52 L. T. 745. 

6826. Of representative case for opinion of 
court.] — In a representative case for the opinion 
of the ct. in the winding up of a co., the co.sts 
of the parties will be allowed out of the estate 
between party party only, & not as between 
solr. & client . — Re Mutual Society, Grimwade 
V, Mutual Society (1881), 18 Ch. 1). 530; 50 
L. J. Ch. 400 ; 30 W. B. 242. 

Of order dismissing petition to discharge winding- 
up order.] — See No. 6493, ante. 


Sub-sect. 20. — Dissolution op Company. 

See, now, 1908 Act, s. 172. 

6827. Order to dissolve company — Lessee of 
quarry — Necessity for notice to lessor of appl^a- 
tion to dissolve.] — Re Haytor Granite Co., No. 

6828. Effect of dissolution — On right of trustees 
of company to sue.] — Pltfs. claimed as trustees ol 
a dissolved co., & were proved to have been 
partners in the co. ; — Held : they were entitled 
to sustain a suit, as representing the co., against 
a deft, who had been in the habit of transacting 
business with the co., & had dealt with the ^ustees 
in that character, & by his answer to the suit 
made no positive suggestion that pltfs. did riot 
sufficiently represent the co. — Gordon v, Pym 
(1843), 3 Hare, 223 ; 67 B. R. 364. 

5829. On claim by creditor against directors 

No allegations of fraud.] — After an order has 

been made under 1862 Act, s. Ill, disstfiving a 
CO., an action by a creditor claiming that the 
directors should be held liable for a misfeasance, 
but not alleging fraud, nor impeaching the order 
of dissolution, is barred by the order. CoxON v. 
Gorst, [1891] 2 Ch. 73 ; 60 L. J. Ch. 502 ; 64 
L. T. 444 ; 39 W. R. 600 ; 7 T. L. R. 460. 

Annotation Whiteloy Exercisor r. Gamagc 


71) L. T. 20. 

6830. 


On property held by company as 
trustee — Vesting order — Copyright.] — Re B ar- 

EiAUD’8 Copyright (1921), 151 L. T. Jo. 112. 

After voluntary winding up.] — See Sect. 37, sub- 
ject. 14, post. - x-irT 

Of corporation.] — See Corporations, \ ol. Xlll*, 

tin. 434—437. 


SiscT. 37. VOLUNTARY WINDING UP. 

Sub-sect. 1. — (Companies which may wjnh 

up voluntarily". 

6831. Company registered under 1856 Act.] — A 

co. registered under 1856 Act, but not under 
1862 A(;t, may be wound up vcfiuntarily, under a 


lias no power to review a taxation 
made in the winding up of a co., & 
where the registrar is proceeding upon 
a wrong principle, the proper course 
is to apply for an adjommncnt, & 
request the registrar to refer the matter 
to a judge of the ct. for directions. 
— He Fkdkkal Mohtgacik Corpn. & 
Stewart, [1917] 2 W. W. 11. 52 ; 

B. C. 11. 12.— CAN. 

PART III. SECT. 36. SUB-SECT. 20. 

h. Effect of dissolution — On right 
of company to apply to court .] — A co. 
claiming that it is absolutely defunct 
cannot make an application to the ct., 
& its receiver has no locus standi to bo 
heard on that ground. — Brand v. 
Green (1898), 12 Man. L. II. 337. — 
CAN. 

k. Shareholder's right to re- 

cover fund — After payment of all 
obligations .] — A shareholder is a credi- 
tor of a co. registered under the 
AllKjrta Cos. Oi’dinance, after payment 
of all its other obligations & may bring 
a representative action to recover a 
fund in the hands of the manager after 
dissolution ; such money does not pass 
to the Crown as bona vacantia, but 
remains a trust fund for payment of 
creditors. — Embree v, Millar, [1917] 
1 W. W. R. 1200 ; 33 D. L. 11. 331.— 
CAN. 


1 . On lease held hg comjmny 

— Assigned before dissolution .] — Leask 
CA vrLE Co., Ltd. v. Drabbkl, [1923] 
1 D. L. 11. 516.— CAN. 

ni. Nominal revcr.'iion undis- 

posed of — Vesting order.] — He Gueens- 
TOWN Dur Docks Shipbuilding & 
Enoineehing Co., [1918] 1 I. 11. 356. — 

IR. 


n. Injunction to restrain — Whether 
court may grant — AtU'r liquidator's 
return to Hegistrar -General.] — After 
a liquidator of a co. has made liis 
return to tlic Hegistrar-lilenoral, the 
ct. has no jurisdiction to grant an 
injunction restraining the dissolution 
of the co. 

The co. is dead after the return is 
made. — Birch (John) & Co., Ltd. v. 
Patent Cork Asphalt (Jo., Ltd. 
(1894), 20 V. L. 11. 471; (1895), 21 
V. L. 11. 268.— AUS. 

o. How effected.] — Nothing but a 
direct proceodiug by the A,-G. against 
a co., or winding-up proceedings, can 
put an end to its existence, &, even 
then, there would be rights not 
destroyed. — International Mining 
Syndicate v. Stewart (1914), 48 
N. 8. 11. 172.— CAN. 

p. Application by shareholder — Evi- 


dence of /wwd.]— Where a co. has been 
struck off the roll hy the registrar 
of coH., the mere fact tliat before the 
machinery of the registrar’s office was 
set in motion a shareholder wrote 
asking that the co. bo struck off & 
stating that the uTiter held all the 
stock of the co.. Sc. that there were no 
liabilities that ho knew of except to 
himself, does not support the conten- 
tion that the dissolution of the co. was 
brought O/bout fraudulently by such 
shareholder. — Secord p. Keith, [191 8 J 
3 W. W. II. 764.— CAN. 

q. Application to declare dissolution 
void — Lapse of 10 years.] ~ A co. 
in liquidation sold its property to a 
new co., & was dissolved. Ten years 
afterwards the new co. discovered 
that they had not obtained a formal 
conveyance of jiroperty included in the 
transfer, and they petitioned the ct. to 
declare the dissolution void, & to 
empower the liquidator to ft- 

oonveyaticc. The Cos. (CYuisolidatlon) 
Act, 1908, 8. 223 (1), authorises such a 
declaration within two years of the 
date of the dissolution. 

The ot., in the exorcise of its tmoite 

■ of the 

& C3o., 
I. 620.— 


offlcium, grranted the prayer 
petition.— OoLUNS Brothers 
LTD.. PETITlONERa, [1916J S. C 

SCOT. 
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resolution passed after the latter Act came into 
operation. 

The words “ unregistered co.,’* in 1862 Act, 
mean a co. not registered under any Act, & not 
a CO. unregistered under that Act. — Re Torquay 
Bath Co. (1803), 32 Beav. 581 ; 2 New Rep. 98 ; 
8 L. T. 527 ; 9 Jur. N. S. 633 ; 11 W. R. 653 ; 
55 E. R. 228. 

6832. .] — A CO. registered under 1856 Act 

is to be deemed a co. registered under 1862 Act, 
s. 176, for the purpose of a voluntary winding 
up, & it need not be rc-registered under the more 
recent statute. 

The words “ unregistered co.” in 1862 Act, 
refer to cos. not registered either under that Act 
or under any of the previous Joint-Stock Cos. 
Acts mentioned therein. — Rc London India- 
rubber Co. (1866), 1 Ch. App. 329 ; 35 L. J Ch. 
592 ; 14 L. T. 316 ; 12 Jur. N. 8. 402 ; 14 W. R. 
506, L. C. & L. JJ. 


Sub-sect. 2. — In Wiiat Events Voluntary 
Winding up may take place 

6833. Whether company can contract not to 
wind itself up voluntarily.] — A co. formed to pur- 
chase & work a patented invention liaving gone 
into voluntary liquidation, it was contended by 
the patentee, who was a shareholder, that the arts, 
of assocn. of the co. contained an implied contract 
by the co. not to wind itself up voluntarily during 
the term of the letters patent : — Held : even if 
the statutory power of a co. of winding itself up 
voluntarily could be excluded by a contract 
contained in its arts., the ct. would not be justified 
in holding that there was such a contract in a 
case where the contract was not expressed in plain 
terms. Semble : such a contract would not be 
valid. — Ellls v. Dadson (1891), 60 L. J. Ch. 353 ; 
7 T. L. R. 318. 

6834. Whether court will interfere to restrain — 

In absence of fraud.] — British Water Gas 
Syndicate, Ltd. v, Notts & Derby Water Gas 
Co., Ltd. (1889), 6 T. L. R. 44 1 Meg. 427. 


Sub-sect. 3. — Meetings and Resolutions 

FOR Winding up. 

A. Meetings* 

Meetings generally, see Part III., Sect. 30, ayde* 

Convention — Who may summon meeting — 
Secretary.] — See Nos. 3735, 3743, ante. 

6835. Contents of notice.] — Notice was 

given* of an extraordinary meeting of shareholders 
in a CO., ” for the purpose of considering, &, if 
so determined on, of passing, a resolution to wind 
up the CO. voluntarily.” The meeting passed a 
resolution ” that it had been x>roved to the satis- 
faction of the CO. that the co. could not, by reason 
of its liabilities, continue its business ; & that it 
was advisable to wind up the same.” No meeting 
was ever called to confirm this resolution : — Held : 
this resolution was invalid as an extraordinary 
resolution under 1862 Act, s. 129, the notice not 
showing that it was intended to i)rox)ose a resolu- 
tion that the co. was unable, by reason of its 
liabilities, to continue its business, nor containing 


anything to show that it was proposed to pass 
such a resolution for winding up the co. as would 
not require confirmation by a subsec^uont meeting. 

An order to wind up compulsorily was made, 
with liberty to adopt such of the proceedings 
taken in the voluntarily winding up as the judge 
in chambers should think fit. — Re Bridport Old 
Brewery Co. (1867), 2 Ch. App. 191 ; 15 W. R. 
291 ; sub nom. Re Bridport Old Brewery Co., 
Ltd., Ex p. Collis, 15 L. T 643, L. JJ. 

Annotations : — Folld. Rc Silkstone Fall Colllory Co. (1875), 
1 Ch. D. 38. Befd. Re Overend, Gui'ney, Ex p. Oakos & 
Peek (1867), 36 L. J. Ch. 413 ; Rc London & Mediter- 
ranean Bank, Wright’s Case (1868), L. R. 12 Eq. 331 ; 
Re London Flour Co. (1868), 19 L. T. 136 ; Stone v. City 
& County Bank, Collins v. Same (1877), 3 C. P. D. 282 ; 
Re Allison, Johnson & Floater, Ex p. Biirkinshaw (1904), 
91 L. T. 66 ; MacConnell v. Prill, [19161 2 Ch. 56. 

6836. .] — In order to render an extra- 

ordinary resolution for the voluntary winding up 
of a co. valid under 1862 Act, s. 129 (3), it is 
necessary that the notice of the meeting should 
express that it is intended to j^ropose a resolution 
that the co. is unable, by reason of its liabilities, 
to continue its business, — Re Silkstone Fall 
Colliery Co. (1875), 1 Ch. D. 38 ; 34 L. T. 46, 
C. A, 

Annotation : — Refd. MacConnell v. Prill, [1916] 2 Ch. 57. 


0837 , J — ( 1 ) ''PLe notice to the share- 

holders convening the meeting at which an extra- 
ordinary resolution was iiassed to wind up a bank 
voluntarily appoint a liquidator, in which was 
embodied an agreement by the directors with 

B. & Co., a London banking firm, to transfer to 
the latter all the assets of the bank upon their 
undertaking the debts & liabilities of the bank, 
not including any claims of shareholders to have 
money repaid to them on the ground of fraud, 
was in the words of clause 3 of 1862 Act, s. 129 ; — 
Held : the notice was suflicient & the resolution 
binding on all the shareholders of the bank, 
whether they were present A voted for it or not. 

(2) By the arts, of assocn. of the bank every 
shareliolder was required to pay calls to the person 
& at the time & place appointed by the directors ; 
<fc twenty-one day’s notice was to be given of the 
time i^lace ax:>i)omted. By a resolution of the 
directors before a voluril-ary winding up, they 
made a call i>ayable by instalments at certain 
dates, but no place or person at which or to whom 
the call was to be x)aid was mentioned, & no notice 
of the call was given by the directors ; after the 
winding up the liquidator gave notice to the share- 
holders that a call had been made, & requested 
them to pay it to certain persons at a specified 
place and time — Held : the liquidator had power 
to enforce the call made by the directors. — Stone 
V. City & County Bank, Collins v. Same (1877), 
3 C. P. D. 282 ; 47 L. J. Q. B. 681 ; 38 L. T. 9, 

C. A. 


Anv^iaiions : — Refd. Houldsworth v. City of Glasgow Bank 
(18H0), 5 App. Cas. 317; Rc Scottish Petroleum Co., 
Machagan’s Case (1882), 46 L. T. 880 ; Re Pyle Works 
(1890). 44 (’h. D.534 ; Thomson v. Henderson’s Transvaal 
Estates, [1908] 1 Ch. 765 ; MacConnell v. Prill, [1916] 
2 Ch- '>7- 


How far omission of contents from 

notice may be waived.] — See No. 3756, ante. 

Constitution — Whether one member constitutes 
meeting.] — See No. 3780, ante. 

6838. Proceedings — Irregularity — Convention of 
fiurther meeting.] — Where a resolution for a 
voluntary winding up has been dc facto adopted, 
but there is so much informality with regard 


PART HI. SECT. 37. SUB-SECT. 3.— A. 

r. ConverUion — Contents of notice-^ 
Waiver of omission — Effect of invalid 
resolution.] A notice calling a meeting 


of shareholders ** to consider the 
financial position of the co. ” is not a 
notice specifying an intention to pro- 
pose a resolution that the co. bo wound 
up voluntarily & a resolution to that 


effect passed at a meeting called by 
such a notice is invalid. — S outh Oan- 
ITJRUUUY BUILDINO SOCIETY (LlQUI- 
PATORS) V. Stujmbles (1894), 12 

N. Z. L. R. 58.— N.Z. 
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Sect, 37. — Voluntary winding up: Sub-sect, S, A, B, Resolutions, 


B. ; sub-sect, 4 , A. (a) cfc (6),] 

to its adoption as would probably render it 
legally inoperative, it is the proper course for 
contributories aware of the circumstances to 
procure another meeting to be called for their 
consideration, & not at once to present a pe- 
tition for winding up. — Re London Flour Co., 
Ltd. (1808), 19 L. T. 136; 16 W. R. 552, 
C. A. 

6839, When court will interfere — At 

instance of dissentient member.] — Where resolu- 
tions for winding up a co. voluntarily were passed 
by the shareholders, there being only one dis- 
sentient shareholder, the ot. refused to entertain 
a petition presented by such shareholder for a 
compulsory winding-up order, on the ground that 
the meetings at which the resolutions were passed 
were not in all respects regular. — Re Union Hill 
Silver Co., Ltd. (1870), 22 L. T. 100. 

6840. .] — The notices con- 

vening the meeting at which a special resolution 
to wind up voluntarily was passed by the share- 
holders of a co. were issued under the authority 
of a resolution passed at a meeting of the board 
of directors at which a quorum was not present. 
Six months afterwards tlie shaieliolders souglit 
to have the special resolution declared invalid : — - 
Held : the doctrine upon whicli the ct. liad acted 
was not to interfere for the purpose of forcing cos. 
to conduct their business according to the strictest 
rules, where the irj'egularity complained of could 
be set right at any moment ; A. therefore, in the 
present case, the ct. would not interfere, especially 
as no application to the ct. had been made until six 
months had elapsed after the passing of the resolu- 
tion. — Southern Counties Deposit Bank, I/fd. 
V, Rider & Kirkwood (1895), 73 L. T. 374 ; sub 
nom . Southern Counties Deposit Bank, Ltd. 
V, Kirkwood, 11 T. L. R. 563, C. A. 

Annotaiiojin : — Consd. lie Haycraft Gold Reduction & Mining 

Co., ri900] 2 Oil. 2:i0. Apld. Boschock Proprietary Co. r. 

J^ikc, 11006] 1 Ch. 1-18. Retd. Transport i'. Schoiiberg 

(1005). 21 T. L. H. ‘M)o. 


Resolutions generally, see Part IV., Sect. 30, 
sub-sect. 3, D. (/ ), ante. 

Validity — Sufficiency of notice convening meet- 
ing.] — See Nos. 6835-6837, ante, 

Several resolutions passed at same meeting 

— Some resolutions invalid or ultra vires.] — See 
Nos. 3727, 3852, 3853, ante. 

Failure to pass some.] — See No. 3778, 

ante, 

6841. Effect — Expression of wishes of majority 
of members.] — Bank of Gibraltar & Malta, 
No. 7307, post. 

Proof.]— .S'cc Nos. 3794-3797, 3860, ante. 

Resolution passed by fraud — Compulsory winding 
up pending — Contempt of court.] — See No. 6815, 
ante. 


Sub-sect. 4. — Liquidators and Committee op 

Inspection. 

A, Appointment of Liquidator, 

(a) In General, 

6842. Whether notice of resolution for appoint- 
ment necessary.] — The deed of settlement of a 
Joint Stock (Company, completely registered under 
1841 Act, contained a clause, “ that no other 
business shall be transacted at a special general 
meeting than the business for which it .shall have 
been expressly called.” 'llie co. was afterwards 
registered under 185(5 Act. After Joint-Stock 
Cos. Act, 1857 (c. 14), at a general meeting it 
was resolved that the co. should be wo\md uj) 
voluntarily, & li(]uidators were appointed. The 
meeting was held in pursuance of a notice, which, 
however, did not state the intention of the co. 
to appoint liquidators at that meeting. In an 
action to i*ecover calls made by the liquidators so 
api)ointed — Held : the above clause applied to 
a meeting held for the i)urpose of ai)pointing 
liquidators, & no notice of the intention to appoint 


PART III. SECT. 37, SUB-SECT. 

B. Validitu — Suffif'if’ncy of notice con- 
vening meeting.] — C’os. Act, 1862, h. 
129, enaxjt/H that a (io. may be wound 
up voliuiturily “ whenever the co. has 
passed a special resolution reciuirinK 
the co. to be wound up voluntarily.” 
Sect. 51 enacts that a special resolution 
can only he passed at a general meeting:, 
of which ** notice specifying: the Inten- 
tion to propose such i‘esolution ” has 
been given. A notice was given of a 
meeting of a co. “ for the purpose of 
consideitng the present position of the 
CO., & to consider & resolve whether 
under existing circumstances, the co. 
should be wound up, &, if so resolved 
upon, to decide in what manner tliis 
should be done.” At the meeting a 
resolution was carried to ^vind up the 
CO. vohintarily : — Held : the notice was 
sufficient, — Sdkuard v. Gardner 
(1876), 3 R. (Ct. of Sens.) 577 ; 13 

Sc. L. R. 363.— SCOT. 

t. ] — Wqi^ON V. M'Gknn 

& Co. (1876), 3 n. (Ct. of Sess.) 471; 
13 Sc. L. R. 303. — SCOT. 

a. N on-eornjiUance with articles 

of associatum.] — A resolution was 
)assed at two successive meetings 
or placing a co. in liquidation. It 
was admitted that at the first meeting 
there w'^as a <jiioruin as required by 
Act. 40, but no quorum as required by 
Art. 112 '.—Held : the requirement of a 
quorum different from that required 
for a general meeting, in the event of a 
meeting being called to deal with 
a specific matter, w’^as not ultra vires, &. 


the rosolution purjiortlng to wind nj) 
the CO. was not validly i)asscd. -- 
Grand Lodoe N. H. VV. Masonic Hale 
Co. V. Hly (1913), 13 S. R. N. S. W. 
512.— AUS. 

b. Mere irregularitg does not 

affect.] — Where no regular meeting of 
directors was held to convene the 
extraordinary meeting of the co. to 
consider a resohition for winding up, 
hut it was shown that the requisite 
number of shareholders had joined in 
the requisition lowsuant to (Jos. 
Ordinance, s. 118, among them being 
ail the directors, all of whom subsc- 
quently signtjd an endorsement direc- 
ting the secrete* ry —himself a director — 
to call the mc(‘ting : — Held : that the 
want of a regular meetijig of the 
directors was a mere irregularity, & 
did not invalidate the mcotirig of 
shareholders subsequently lield, in 
pursuance of -notic<; given by the 
secretary, at which the wiuding-np 
resolution was passed. — Red Deer 
Mill & Elevator Co. v. Hall (1908), 
1 Alta. L. R. 530.— CAN. 

c. Statutory majority essential,] 

— CHOWAN V. Scottish I’erlishino (;o. 
(1892), 19 R. (CT.. of Sens.) 437 ; 29 
Sc. L. R. 375.— SCOT. 

d. Right of trustees for deceased 

luemher to question.] — Howling’s 
Trustees r . Smith (1905), 7 F. 

(CT. of Scss.) 390 ; 42 Sc. L. R. 321 ; 

1 2 S. L. T. 628.— SCOT. 

e. Proof — Sufficiency o/.]— Cos. Act, 
1890, s. 118, requli*es that notice of 
any extraordinary resolution passed 


by t he winding np of a co. voluntarily 
shall bo given by advertisement in the 
Govt, (iazette : — Held, : a record in 
writing of such resolution signed by the 
cliairrnan of the meeting at which it 
was irassed, a copy of which was sent 
to the Registr ar General & recorded by 
him, & was also published in the Gael. 
Gazfttc, was prirnd facie evidence that 
all that took place at that meeting w'as 
tlone lawfully, &, therefore, if a, (luorum 
was requisite at suc'h iui‘.etiug, that 
there was such a quoi*iim present. By 
reason of the presumption against 
fraud in the carrying out of duties to be 
performed imder an Act of Parliament, 
a certified copy of a printerl copy of 
such a resolution sent to the Registrar 
General by the co., is prirnd faric 
evidence of a valid resolution. — 
McLean Brotherh 8: Rigg, Ltd. v. 
Grice (1906), 4 C. L. R. 835.— AUS. 

f. As disclosed bg viinulc.] 

— The minuto of a mooting of a co. 
boro that it had been resolved to 
wind up the co. voluntarily, & to 
appoint liquidators for that purpose, 
Sc that each of them so appointed may 
act separately & exercise every power 
which, by Cos. Act, 1862, Is conferred 
on liquidators. The meeting thereupon 
)rocoodod to elect four persons as 
iqiiidators : — Held : the above minuto 
being statutory proved itself, & no 
or other evidence could be ad- 
mitted to explain or contradict the 
terms of the liquidators” appointment. 
— City of Glahgow Bank (Liquida- 
tors) (1880), 7 R. (Ct. of Sess.) 1196; 
17 Sc. L. R. 483, 800.— SCOT. 
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liquidatx^rs having been given, tlieir ai>pointment 
was invalid. — Anc^lo Californian Gold Mining 
(^o. V, Lewis (1860), 6 11. & K. 174 ; 30 L. J. Ex. 
50 ; 3 L. T. 588 ; 6 Jur. N. 8. 1376 ; 9 W. 11. 126 ; 
158 E. B. 72. 

0843. — Wliere, under 1856 Act, Table B., 

art. 28, notice has been given of a general meeting 
for the voluntary winding up of the co., the 
appointment of an official liquidator is not good, 
unless it is stated in the notice that such appoint- 
ment is the purpose of the meeting. — Stearic 
Acid Co., Ltd. (1863), 2 New Bep. 544 ; 32 
L. .1. Ch. 784; 8 L. T. 759 ; 9 Jur. N. 8. 1066 ; 
11 W. K. 980. 

Annofution : — N.P. lie WolHh Flannel & Tweed Co. (1875), 
L. K. 20 Eq. 360. 

6844. .] — Semble : liquidators may be 

appointed, at a meeting convoked for the purpose 
of winding up, without special notice, because a 
co. cannot be wound up without liquidators. — 
He OvEREND, Gurney & Co., Oakes v. Turquand 
& Harding, Peek v. Same (1867), L. R. 2 H. L. 
325 ; 36 L. J. Ch. 949 ; 16 L. T. 808 ; 15 W. B. 
1201, IT. L. ; 8. C. sub r^om. Re Overend, 

Gurney (-o.. Ex p. Oakes ik Peek (1867), 
L. B. 3 Eq. 576. 

AnnotatiouH : — Folld. He Welsh Flannel & Tweed Co. (1875), 
L. R. 20 E(i. 360. Consd. He Tietieh & Tubeless Tyro Co., 
Betludl V, 'rrench Tiil)el<‘ss Tyre Co. (1899), 69 L. J. Ch. 
97. Mentd. He (3eveland Iron Co., Ex p. Stevenson 
(1867), 16 W. R. 95 ; Henderson v. Lacon (1867), L. H. 5 
Ecj. 219 ; He Ovorend, Guriu'.y, Ex p. Miisgravo (1867), 

37 L. .1. (Jh. 161 ; Re llnivvrsal Bankiiig Corpn., Gunn’s 
(’ase (18(>7), 3 C^h. App. 10 ; Downes v. IShip (1868), 

L. R. 3 H. L. 3 43 ; Kent v. Fi'ochold Land & Brickmakinff 
C’o. (1868), 3 Ch. App. 193 ; Ogilvie r. Currie (1868), 37 
L. J. Ch. 511 ; He Orh'iital ( 'Ommerciul Bank, Alabaetor’s 
C’ase (1868), L. R. 7 Eq. 273 ; He Overend, Gurney, 
Barrow's Case (1868), 3 Ch. App. 784 ; He Aberaman 
Ironworks, I’eek’s Case (1869), 4 Ch. Api>. 532 ; He 
Estates Investment Co., Pawle’s Case (1869), 4 Ch. App. 
497 ; He London & County Giuuu'al Agency Assocn., 
Hare’s Case (1809), 4 Ch. App. 508 ; He London & Northern 
Insce. Corpn., ytaee & Worth’.s ('ase (1869), 4 Ch. App. 
682 ; Overend, Gurney v. Gurney (1869), 4 Ch. App. 701 ; 
Reese River 8Uver Mining Co. r. 8inith (1809), L. B. 4 
H. L. 64 ; He Warren’s Blacking ('o., I’entelow’s Case 
(1869), 4 Ch. App. 178 ; He General Rrovinclal LifeAssce., 
Ex p. Daintiee (1870), 18 W. 11. 396 ; He Imperial Land 
Co. of Marseilles, Ex j). Jeatl'reson (1870), L. R. 11 Eq. 
109 ; Waturhouse r. Jamieson (1870), L. R. 2 Sc. & Div. 
29 ; He Contract Corpn., Hudson’tr Case (1871), L. R. 12 
Eq. 1 ; He Empire Assce. Corpn., Challis’s Case, Somer- 
ville’s Case (1871). 6 Ch. App. 266 ; He London & Mediter- 
ranean Bank, Wright’s Case (1 87 1 ), 7 Ch. App. 55 ; McEii<*n 
V, West London Wharves & Warehouses Co. (1871), 6 
Ch. App. 655 ; He Hercules Insee., I’ugh & Sharman’s 
Case (1872), L. R. 13 Eq. 566 ; Faraguassii Steam Tram- 
road Co., Black’s Case (1872), 8 Ch. App. 254 ; He Blakely 
Ordnance C^>., Brett’s Case, He Oriental Commercial 
Bank, Morris’ Case (1873), 8 Ch, App. 800 ; He Nassau 
I’hosphatc Co. (1876), 2 (’h. D. 610 ; Collins r. (3(y & 
County Bank, Stone v. City & County Bunk (1877), 38 
L. T. 9 ; Stone r. City & Comity Bank, Collins r. I'he Same 
(1877), 3 C. P. D. 282 ; Twycross r. Grant (1877), 46 
L. J. Q. B. 636 ; Cree v. Somervail (1879), 4 App. Cas. 
648 ; Tennent r. City of Glasgow Bank (1879), 1 Ai)p. Cas. 
615 ; He Hull & County Bank, Burgess’s t-ase (1880), 
15 Ch. D. 507 ; Hr Scottish Ihdi'oleum C’o,, Maclagan’s 
Case (1882), 51 L. J. Ch. 841 ; He Scottish Fciroleum Co. 
(1883), 23 Ch. D. 413 ; He Ystalyfera Co. (1886). 2 T. L. K. 
900 ; He London & Leials Bank, Ex p. (JJarllng, Carling 
V. London & Leeds Bank (1887), 56 L. J. Ch. 321 ; He 
British Burinnh Land Go. (1888), 4 T. L. IL 631 ; Re 
London Celluloid Co., Baylcy & HanbniT’s Cases (1888), 
36 W. R. 67 3 ; He Ltuinox Publishing Co., Ex p. Storey 
(1890), 62 L. T. 791 ; Cocksedgo r. Metropolitan Coal j 
Consmners Assocn. (1891), 64 L. T. 826; He National 
Debenture &: Assets Corpn., 11891] 2 Ch. 505 ; Westmore- 
land (Ireen & Blue Slate Ck). v. Feildon (1891), 7 T. L. R. 
585 ; Boalor r. Broadhui'st (1892), 8 T. L. R. 398 ; He 
Laxon (2), [1892] 3 Ch. 555 ; East Broken Hill Consols 
r. Mallaby-Deeley (1895), 11 T. L. H. 465 ; Hemp, Yarn 
ifi Cordage Co., Bindley ’s Case, [1896] 2 Ch. 121 : He 
Kent Co^flelds Syndicate, [1898] 1 Q. B. 754; Ladies’ 
Dross Assocn. u. Pulbrook (1899), 68 L. J. Q. B. 871 ; He 


YoUand, Husson & Birkett, Leicester u. Yolland, Husson 

& Birkett (1907), 77 L. J. Ch. 43 ; Moosa Goolam Aiiff 

V. Ebrahim Goolam Ariff (1912), 28 T. L. R. 505 ; First 

National Reinsurance v. Greenfield, 11921] 2 K. B. 260; 

Abram S.S. Co. r. Westvillo Shipping Co., [1923] A. C. 

/ I 4j • 

6845. ——Winding-up resolution passed.] — 

After a wdnding-up resolution lias been passed, 
liquidators may be appointed at a meeting without 
special notice of the intention to propose their 
appointment . — Re Welsh Flannet. Tweed Co. 
(1875), L. R. 20 Eq. 360 ; 44 li. J. Ch. 391 ; 32 
L. T. 301 ; 23 W. R. 558. 

Annotaticni : — Mentd. He Guardian Assce., [1917] 1 Ch. 

431. 

6846. -As soon as a resolution for 

the voluntary winding up of a co. is passed, a 
liquidator may be appointed witliout special 
notice ; &, in the case of a voluntary winding up 
by special resolution, where the notice of the con- 
firmatory meeting includes notice of a resolution 
for the confirmation of the appointment, of a 
named person as liquidator, that resolution 
is dropped, a resolution for the appointment of 
another person may bo proposed & carried without 
furfJier notice. — Re Trench Tubeless Tyre 
C o., Beth ELL v. Trench Tubp:less Tyre Co., 
[1900] 1 Ch. 408 ; 69 L. J. Ch. 213 ; 82 L. T. 247 ; 
48 W. R. 310 ; 16 T. L. R. 207 ; 44 Sol. Jo. 260 ; 
8 Mans. 8.5, C\ A. 

6847. Time of appointment — Not before effective 
resolution for winding up.] — A resolution appoint- 
ing a li(iuidator is operative only when there is 
an effective resolution to wind up . — Re Indian 
Z oEDONR Co. (1881), 2() Ch. D. 70 ; 53 L. J. Ch. 
468 ; 50 L. T. 547 ; 32 W. K. 481, C. A. 

6848. At first meeting for passing resolu- 

tion to wind up — Confirmation at second meeting.] 

— (1) Three petitions having been presented, 
summonses to appoint provisional liquidators 
W(U*e adjourned in order to give time to the co. 
to hold a meeting, at which it was resolved to 
wind up voluntarily, & two liquidators were 
appointed. At a subsequent/ meeting those 
resolutions weu^ confirmed : — Held : the appoint- 
ment was valid. 

(2) Semble : the secretary of a co. is a proper 
person to act as licjuidator. — I\e London & 
Austhaijan Agency Corpn., T.td. (1873), 29 
L. T. 417 ; 22 W. R. 45. 

Avnotation : — As to (1) Mentd. He Building Societies’ Trust 

(1890), 44 Ch. 1). 1 10. 

6849. Dispute as to whether con- 

firmatory meeting held.] — Raleigh Printing & 
Publishing Co. w Arthur (1896), 40 Sol. Jo. 
781, 813. 

[b) Who may be Appoluied, 

6850. Secretary.] — Re London & Australian 
Agency Corpn., Ltd., No. 6848, ante, 

6851. Liquidation of another company — Con- 
flicting interests.] — The ct. will not allow one 
person to act* as liquidatoi* of two cos. the interests 
of which are conflicting . — Re City & County 
Investment Co., Ltd. (1877), 25 W. R. 342. 

Person with Intimate business connection with 
directors — Investigation required.] — See No. 0889, 
post. 

Receiver for debenture-holders.] — See No. 6891, 

post. 
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Sect 37 . — Voluntary winding up: Sub-sect, 4, A, 
(c), B, & C.3 

(c) Appointment of More than One Liquidator, 

6852. Powers of joint liquidators — Acceptance 
by one of bill of exchange — Validity.] — A co. was 

being voluntarily wound up, & four liquidators 
were appointed ; but no determination was come 
to at the time of their appointment by the co. 
as to the exercise of their powers. The liquidators, 
however, shortly afterwards met, & resolved that 
one of them should exercise their statutory powers 
on behalf of all. One of them, accordingly, 
accepted a bill of exchange on behalf of the co. : — 
Held : such acceptance was invalid. — Re London 
& Mediterranean Bank, Ltd., Ex p, London 
& South-Western Bank (1867), 36 L. J. Oh. 807 ; 
16 L. T. 691. 

Annotation : — FoUd. Re London & Mediterranean Bank, 

Ex p. Binnintrham Banking Co. (1868), 3 Ch. App. 651. 

6853. .J — The four liquidators of 

a CO. resolved that one of them should have power 
to accept bills : — Held : this, as a general authority, 
would not be sufficient under 1862 Act, which 
requires the signature of two liquidators, but the 
four liquidators might authorise any one to sign 
any particular bill. 

Bills accepted by one liquidator, in pursuance of 
this resolution, were invalid against the co. but 
the holders of the bill were allowed to claim as 
creditors for money advanced, — Re London & 
Mediterranean Bank, Ex p, Birmingham Bank- 
ing Co. (1868), 3 Ch. App. 651 ; 37 L. J. Ch. 905 ; 
19 L. T. 193 ; 16 W. K. 1003, L. JJ. 

Annotation Consd. Rc London & Mediterranean Bank, 

Ex p. Agi’a & Musterman’s Bank (1871), 6 Ch. App. 206. 

6354 . — .] — tV resolution to wind 

up a banking co. voluntarily was confirmed on 
Isov. 22, & advertised in the London Gazette on 
Nov. 26. On Nov. 24, one of the directors, who 
had been appointed one of the liquidators, 
accepted as director, a bill of exchange on the bank. 
This bill was afteiwards indorsed for value to 
a person who had no notice that the bank was in 
liquidation : — Held : the bill was not a bill of the 
co., therefore the holder could not prove against 
the CO. for the amount. — Re London <te Mediter- 
ranean Bank, Boloonesi’s Case (1870) 5 

Ch. App. 567 ; 40 L. ,T. Ch. 26; IS W. R. 876, L. J . 

Annotation : — Distd. Re Orieiitiil Bank Corpn., Ex p. 

Guillemin (1884), 28 Ch. D. 634. 

6855. .] — The four liquidatoi*s 

of a CO. passed a resolution tliat one of them 
should have power to accept bills of exchange. 
They afterwards resolved that bills to the amount 
of £7,500, which had been accepted to the credit 
of C., should be renewed. Fresh bills were 


accordingly drawn & accepted by one liquidator ; — 
Held : tlie acceptances were invalid. Qu, : 

whether, under any circumstances, liquidators 
can authorise one of their number to sign a bill 
in their name . — Re London & Mediterranean 
Bank, Ex p. Agra & Mahterman’s Bank (1871), 
6 Ch. App. 206 ; 24 L. T. 376 ; 19 W. R. 486, L. JJ . 

6856. User by one of company’s seal — 

Death of one liquidator — Power of surviving 
liquidator.] — Where two liquidators arc appointed 
for the purpose of carrying into effect a resolution 
to wind up a co. voluntarily, one of them cannot 
(unless directions to the contrary are given by 
the resolutions) use the seal of the co. even for the 
purpose of carrying into effect an agreement made 
by both liquidators, & tlie validity of which is 
undisputed. A co. resolved to wind up voluntarily, 
& appointed two liquidators, who entered into a 
valid agreement for the sale of the assets of the 
co. Part of such assets consisted of a debt secured 
by a legal mtge., & a proper legal assignment of 
the mtge. security was prepared ; but one of the 
liquidators died before the seal of the co. was 
affixed to it : — Held : the surviving liquidator had 
no power to affix tlie seal of the co., & a new 
liquidator must be appointed in order that the 
assignment might be executed. — Re Me^propolitan 
Bank k .Tones (1876), 2 Ch. D. 360 ; 45 L. J. Ch. 
525 ; 24 W. R. 815. 

R. Position of Liquidator. 

6857. Not trustee — Agent of company.] — Tlie 
voluntary liquidator of a co. is not a trustee of 
the assets of the co. for the cn‘ditors or con- 
tributories & is not under liability as a trustee 
dealing with his vestuis que trust, lie is the agent 
of the CO., in tiie absence of misfeasance or 
wilful misconduct on his part, an action will not 
lie against him for damages resulting from his delay 
in distributing the co.’s assets. — Knowt.es v, 
Scott, [1891] 1 (3k 717 ; 60 L. J. Ch. 284 ; 64 
I.. T. 135 ; 39 W. R. 523 ; 7 T. L. Jl. 306. 
Annotations : — Distd. Pulsfoid r. Devenish, [1903] 2 Cli. 

625. Rcfd. Argylls r. Coxeter (1913). 29 T. L. K, 355. 

6858. Same as trustee in bankruptcy — Officer of 
court.] — Re Temple Fire & Accident Assuranc e 
Co. (1910), 129 L. T. Jo. 115. 

C. Powers and Duties of Liquidator. 

In regard to transfers of shares.] — See Sect. 23, 
sub-sect. 14, B., ante, 

6859. In regard to calls — Article providing for 
sanction by majority— Whether applicable to 
liquidator.] — Re Coed Madog vSlate Co., fl877J 
W. N. 190. 


PART III. SECT. 37, SUB-SECT. 4.— 

A. (c). 

h. Powers of joint liquidators — Exer- 
cise hy two out of three — Validity .] — 
CompanicH Act, 1890, s. 119 (r. 1) ^ves 
validity to exercise of powers of Uqiii- 
rlators under Act by any two of their 
number. — Mercantile Bank of 
Auhtkalia, Ltd. v. Dinwoodie (1902), 
28 V. L. It. 491, —A US. 

k. What constitutes a joint appoint- 
ment — Powers of several tiquidaiors not 
jointly appointed.] — An appointment 
of four uquidators In a voluntary 
winding-up, was not under the statutes 
a joint appointment, & did not fall by 
the resignation of one of them ; It was 
within the statutory power of such 
liquidators to bring this action ; & the 
CO. & the liquidators hud a good title 
to sue for tne loss alleged. — Weston 
Bank (Liqtud ators) v. Douglas 
(I860). 22 Dunl. (Ct. of Bess.) 447 ; 
32 Sc. Jm\ 212.— SCOT. 


PART III. SECT. 37, SUB-SECT. 4.— C. 

l. In regard to calls — For what 

purposes calls way he made ,] — The 
puri)oeefl for which a liejuidator may 
call ui> the uncalled capital of a co. are 
for the paymcid. of all or any sums 
the ct. or liqiddator may deem neoes- 
saiT to satisfy the debts & liabilities of 
the co., & the costs, charges, & 
expenses of winding it up, & for the 
adjustment of the lights of the con- 
tributories amongst themselves. An 
Injunction vill be graiit-ed to restrain 
a liquidator In a voluntary winding up 
from calling up the uncalled capital for 
the piu'pose of reducing its amount by 
the device of a sale to a reconstructed 
CO., & a subsequent release of the con- 
tributories. TEHKY V. (UllLTON & 

West End Breweries, Ltd. (1896), 
22 V. L. R. 33.— AUS. 

m. Power to sell assets.] — Tho 
liquidator of a oo. which was being 
volmitarily womid up imder Ontario 


I Winding-np Act-, sold the assets en 
! bloc, without the sanction of the con- 
I tributorles, & obtained from the 
county ct. an order approving the sale 
I & making provision for disposition of 
; the purchase moneys i -LTeW .* the 
order was made without authority. — 

! Re Jones (D. A.) Co. (1892), 19 A. R. 
63.— CAN. 

n. Litigation by liquidator— Duty to 
proceed against directors for fraud .] — 
The CO. being in process of volimtary 
winding up under the Manitoba 
Winding-up Act, R. S. M. 1902, o. 175, 
the liquidator applied, under s. 23, for 
a direction as to whether or not he 
should take proceedings against former 
directors of the oo. to cancel shares 
which they had issued to themselves as 
fully paid up, but without payment of 
any kind, & to reirover dividends 
which they had aft/Orwards paid to 
themselves : — Held : no order could be 
made under s. 23, but the judge 
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6860. Made before winding up — Enforce- 
ment.] — S tone v . City &> County Bank, Collins 
V, Same, No. 6837, ante, 

6861. Power to sell assets — On terms that 
deficiency should be made good by calls.] — The 

A. CO., being unable to realise its assets & pay 
its debts passed resolutions for voluntary winding 
up & appointed liquidators who were authorised 
to enter into an agreement with the U. co. for the 
transfer of its assets & liabilities to the IT. co. 
One of the terms of such agreement was that, in 
the event of the assets not being sufficient to pay 
the debts, the liquidators were, so far as they 
legally could, to make such calls as should be 
necessary to raise the deficiency : — Held : there 
was power under 1862 Act, ss. 95, 133, to sell on 
the terms of the agreement, ife the debt, whether 
existing at the date of the commencement of the 
winding up or not, was sufficient to support a 
petition for compulsory winding up by the ct. — 
Re Bank op South Australia (2), [1895] 1 Cli. 
578 ; 64 L. J. Ch. 397 ; 72 L. T. 273 ; 43 W. R. 
359 ; 39 Sol. Jo. 214 ; 2 Mans. 129 ; 12 R. 160 ; 
suh 7iom. Re Bank of South Australia, Ltd., 
Ex p. Union Bank op Australia, Ltd., 11 
T. L. R. 265, C. A. 

6862. For shares fully or partly paid up.] 

It is not competent for a co. by its arts, of assocn. 
to confer upon the liquidator in the event of the 
winding up of the co., whether voluntarily or 
othewise, a power of selling the assets for shares 
fully or partly paid-up of another co., irrespective 
of the powers conferred upon him by the co. Acts 
& as an additional power thereto, nor is it com- 
petent by such arts, upon any such sale to deprive 
dissentient members of the benefds given to them 
by 1862 Act, s. 161. — Payne v, (^ork Co., Ltd., 
[19001 1 Ch. 308 ; 82 L. T. 44 ; 48 W. R. 325 ; 
16 T. L. R. 135 ; suh nom, Paine v, Cork C'o., 
69 L. J. Ch. 156 ; 7 Mans. 225. 

Annotations : — Consd. Ue Doughty v. Lomagiuula Roefs 
(lUOli), 88 L. T. 337. Refd. Manucrs v. St. David’s Gold 
& Copper Mines, [1904] 2 Ch. r»93 ; Blsgood i’. Hen- 
derson’s TransvaM Estates, [1908] 1 (^h. 743 ; Llewellyn 
V. Kasiiitoe Rubber Estates, [1914] 2 Ch. 670. 

6863. Power to compromise — Without sanction 
of extraordinary meeting.] — ^A compromise by the 
liquidator of a co. in voluntary liquidation of a 
claim by the co. against a third party, is, if not 
set aside, binding on the co., although entered 
into by the licpiidator without obtaining the 
sanction of an extraordinary resolution of the co. 
under 1862 Act, s. 160. — Cyclemakers’ Co- 
operative Supply Co. v. Sims, (1903] 1 K. B. 
477 ; 72 L. J. K. B. 160 ; 88 L. T. 360 ; 19 
T. L. R. 153 ; 47 Sol. Jo. 224. 

6864. Power to inspect books — Personally or by 
authorised agent.] — Re Gold Coast Finance 
Syndicate, Ltd., [1904] W. N. 73. 

6865. Duty to stamp & file contracts for allotment 
of fully-paid shares.] — It is the duty of the 
liquidator of a co. which is being wound up 
vmuntarily to stamp & file any unfiled contract 
constituting the title of an allottee to any shares 
which were allotted for a consideration other 
than cash, & to pay for such stamping & filing 
out of the assets of the co. — Re X. Co., Ltd., 
[1907], 2 Ch. 92 ; 76 L. J. Ch. 529 ; 97 L. T. 50 ; 
i4 Mans. 227. 


6866. Power to assign lease — Necessity for con- 
sent of landlord.] — Re Farrow’s Bank, Ltd., 
No. 5946, ante. 

6867. — — .] — A CO. were assignees of a 

lease containing a covenant by the lessee not to 
assign the demised i)remises without the lessor’s 
previous licence <fe consent in writing not to be 
unreasonably withheld in case of a respectable & 
responsible person being offered as tenant. The 
co. went into voluntary liiiuidation, in which the 
liquidator without the licence or consent of the 
lessor assigned the lease without offering a 
responsible person as tenant : — Held : this con- 
stituted a breach of the covenant not to assign.— 
Cohen v. Popular Restaurants, Ltd., [1917] 

1 K. B. 480 ; 86 L. J. K. B. 617 ; 116 L. T. 477 ; 
33 T. L. R. 107. 

Annotation: — Consd. Rc Farrow’s Bank, [1921] 2 Cb. 164. 

In what circumstances covenant 

broken.] — See Landlord &; Tenant. 

6868. Litigation by liquidator — Power to serve 

bankruptcy notice — Form of notice.] — A liqui- 
dator appointed in the voluntary winding up of a 
co. served upon a judgment debtor of the co. 
a bkpey. notice headed “ Ex parte N., liquidator 
of the M. Bank, Ltd.” In the body of the notice 
the debtor was required to pay to N., ” tlio 
liquidator of the bank ” the sum ” claimed by 
him ” as the amount duo on the judgment, or to 
secure or compound for the same sum, ” to his 
satisfaction,” etc. The debtor was not in any 
way misled by the terms of the notice : — Held: 
(1) the form of the notice must comply strictly 
with the provisions of 1862 Act, s. 95, a substantial 
compliance not being sufficient, therefore, 
the notice not being in the name of the co. was 
bad ; (2) the liquidator appointed in the voluntary 
winding up of a co. may serve a bkpey. notice, 
under Bkpey. Act, 1883 (c. 52), upon a judgment 
debtor of the co. — Re Winterbottom, Ex p. 
WiNTERBO'rroM (1886), 18 Q. B. D. 446 ; 56 

L. J. Q. B. 238 ; 56 L. T. 168 ; 4 Morr. 5, 1). C. 

Annotations: — As to (1) Refd. Rf BaHHott, Kx p. Lewis 
(1895), 2 Mans. 177 ; Re De. MniTiela, Rx p. South 
American & Mexican Co. (1896), 12 T. L. R. 238. 
(lenerallUy Mentd. Re Bates, Ex p. Lindsey (1887), 4 Morr. 
192 : Re Arkell, Ex p. Arkcll (1889), 6 Morr. 182 ; Rc JudK- 
mont Debtor, [1908] 2 K. B. 474 ; Re A Debtor, [1911] 2 
K. B. 718. 

6869. Power to prove in bankruptcy pro- 

ceedings — Mode of proof.] — The liquidator of a 
CO. in voluntary liquidation, in liis proof in bkpey. 
of a debt due to the co., described himself as ” the 
liquidator ” of the co., & in the form the proxy 
at the foot of on the same sheet of paper said 
” I appoint A. & B. jointly & severally my proxy ” 
Sl signed both in his own name & with no other 
description : — Held : the description of the official 
liquidator was sufficient, & the proxy was good. — 
Re POOLEY, Ex p. Taylor (1877), 36 L. T, 679 ; 
25 W. R. 641, C. A. 

0370, Undertaking to set apart out of assets 

sufficient sum to meet costs — Distribution of assets 
pending appeal from Judgment in company’s 
favour — Liability of liquidators on reversal of 
judgment.] — Lefts, took out a summons for an 
order that pltf. co., which was in voluntary 
liquidation, should give security to the amount 
of £200 for the costs of the action. One of the 


expressed the opinion that it was the 
liquidator’s duty, in the ch*curastancos, 
to take the suggested proceedings, &. 
that, if he refused, the ot. would have 
jurisdiction, imder s. 19, sub-sect, (f), 
to compel him so to do. — Rc Grkat 
Pbairie Investment Co. (1908), 8 
W. L. R. 6 ; 17 Man. L. R. 554.- 
CAN. 


o. Application for inquiry into 

conduct of co-liquidator — Juri^iction of 
court.] — Where two liquidators have 
been appointed. In the voluntary vsinding 
up of a CO., the ct. has jurisdiction to 
entertain an application made by one 
of the liquidators petitioning for an 
inquiry Into the conduct of Ids co- 
llquldator. — Re Miiianpa Coal & 


Iron Co., Ltd. (1893), 11 N. Z. L, R. 
640.— N.Z. 

p. Poiver to borrow — For the pur- 

S oscs oj unending up — Effect.] — A 
quldator of a co. being voluntarily 
wound up has power to borrow for the 
purposes of winding up, including the 
working of st-eamers & docks, on the 
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Sect 37. — Voluntary winding up: Suh-acct, 4, C., 
D., E, i?’. (g), ] 

liquidators made an affidavit that they would set 
apart a sum sufficient to meet any possible claim 
for defts.’ costs in the action. The master made 
an order that the cq. should give security unless 
the liquidators within four days gave an under- 
taking in the terms of the affidavit, in which case 
there was to be no order. The liquidators gave 
an undertaking to set apart out of the assets of 
the^ co. a sum sufficient to meet the costs, if any, 
which pltfs. might be liable to pay to (lefts, in 
the action. Pltfs. succeeded at the trial, but the 
judgment in their favour was reversed by the 
Ot. of Appeal, & entered for defts. with costs. 
Defts.’ taxed costs, including the costs of the action 
& of the appeal, amounted to £790 : — Held : 
upon the true construction of the undertaking 
& of the summons & order for security, the 
liquidators were only liable personally to tlie 
extent of £200. — Hawkins Hill Consolidated 
Gold Mining Co. v. Want, .Tohnson C>o. 
(1893), 02 L. J. Q. B. 505 ; 69 L. T. 297 ; 9 
T. L. B. 558 ; 4 R. 577, C. A. 

6871. As regards unclaimed or undistributed 
assets — Duty to pay assets into Companies Liqui> 
dation Account — Application of Companies (Wind- 
ing up) Act, 1890 (c. 63), s. 15.]--The Board of 
Trade can enforce the provisions of the above 
sect, against liquidators, not only in a winding 
up by order of the ct., but also in a voluntary 
winding up, whether continued under th(‘ 
supervision of the ct. or not. 

Motions by the Board of Trade against 
liquidators of cos. in voluntary liquidation for 
payment of undistributed assets into the Cos. 
Liquidation Account, granted . — Re Stock & 
Shake Auction <fe Banking Co., Re Spiral 
Wood Cutting Co., Re Hull Land ^ Property 
Investment Co., [1894] 1 Ch. 730 ; 03 L. J. Ch. 
245 ; 70 L. T. 285 ; 42 W. R. 300 ; 10 T. L. R. 
270 ; 88 Sol. Jo. 254 ; 1 Mans. 125 ; 8 R. 172. 

Re New Terras Tin Mining Co., [1894] 

^ Oil. fjl4. 

6872. What are undistributed assets.] 

In Dec. 1895, a limited co., being unable to 
pay the interest on its debentures, went into 
voluntary liquidation. On Apr. 15, 1890, the ct. 
sanctioned a scheme under the Joint-Stock Cos. 
Arrangement Act, 1870 (c. 104), which provided 
that the uncalled capital of the co. should be called 
up by the voluntary liquidators, & that they should 
thereout, by Sept. 1897, pay sums amounting 
to a dividend of 12s. 6d. in the pound to the 
debenture-holders, the balance being payable 
in 1902, <fe the interest being kept down in the 
meantime. Any surplus from cjalls, after pay- 
ment of the first dividend, might be applied, 
according to the liquidators’ discretion, for 
management <fe other expenses. The scheme also 
gave the liquidators power to borrow for the 
purpose of protecting «& developing the assets. 
On the debenture-holders being paid oft* the 
winding up was to be stayed, & the co. was to 
resume business. By a trust deed executed in 
pursuance of the scheme the liquidators covenanted 
to apply the proceeds of the call in accordance 
with the scheme. In May & Sept. 1897, the 
liquidators filed with the Registrar of Joint-Stock 
statements of account required by 1890 
(Wirnling-up) Act, s. 15, but they refused to pay 
into the Cos. Liquidation Account the surplus 


of calls shown by the accounts to be still in their 
hands or under their control, although directed 
to do so by the Board of Trade. On a motion 
by the Board for an order to comply with its 
direction : — Held : the money was not “ un- 
distributed assets ” within 1890 (Winding-up) Act, 
s. 15 (3), & the liquidators coulci not be called on 
to pay it into the Cos. Liquidation Account. — 
Re Land Mortgage Bank op Florida, [1898] 
1 Ch. 444 ; 07 L. J. Ch. 183 ; 78 L. T. 150 ; 46 
W. R. 333 ; 14 T. L. R. 208 ; 42 Sol. Jo. 253 ; 
5 Mans. 178. 

6873 . .]— Th(^ balance of a fund 

set apart for the payment of bondholders in a co. 
in liquidation, the bonds not becoming payable 
until 1950, not having been claimed for over 
10 years in answer to advertisements, the ct. 
refused to make an order that the unclaimed 
balance should be handed over to the liquidator 
on behalf of the shareholders. — Elkins v. Capital 
Guarantee Society (1900), 10 T. L. R. 423, C. A. 

D. Remuneration of Liquidator. 

6874 . What is — Liquidator acting without re- 
muneration from company — Gift from shareholders 
on conclusion of liquidation.] — Applt. had been 
secretary & liquidator of a co. without any 
remuneration for his services, on the termination 
of his employment he received a gift of money 
from the shareholders : — Held : the payment was 
not a profit of an oftice, but rather a testimonial 
for past services. — Cowan v. Seymour, [1920] 

1 K. B. .500 ; 89 L. J. K. B. 459 ; 122 L. T. 405 ; 
80 T. L. R. 155 ; 04 Sol. Jo. 259 ; 7 Tax Cas. 
372, C. A. 

6875 . Whether liquidator entitled to — Irregular 
winding up— Quantum meruit.] — A co., which had 
resolved on voluntary winding up by a r(‘Solution, 
which was subsequently set aside by the ct. as 
invalid, appointed applt. to be liquidator. On a 
compulsory winding up of the co. applt. sought to 
prove as a creditor for work done & exj)enses 
incurred by him while purporting to act as 
liquidator, & before he knew of the invalidity c)f 
his appointment : — Held : neither under 1802 
Act, s. (57, nor on a quantum meruit was he entitled 
to be paid anything for services rendered as 
liqui(iator ; but in so far as any work then done 
by him had been useful to the co. lor business 
purposes unconnected with the voluntary liquida- 
tion, or had been used by the official receiver & 
liquidator in the compulsory winding up with full 
knowledge of the facts, he w^as entitled to claim 
reasonable remuneration. — Re Allison, Johnson 
& Foster, Ltd., Ex p. Birkknsiiaw, [1904] 

2 K. B. 327 ; 91 L. T. 00 ; 53 W. R. 285 ; 20 
T. L. R. 493 ; suh riom. Re Allison, Johnson 
< fc Foster, Ltd., Ex p. Carlill, Birkinsiiaw <fe 
Ferguson, 73 L. J. K. B. 703, D. C. 

6876 . How amount fixed — Necessity for approval 
of court.] — A co. winch was being wound up under 
a compulsory winding-up order was liable for the 
costs & expenses of the voluntary winding up 
of other cos., the undertakings of which it had 
purchased. In assessing the amount payable as 
remuneration to the voluntary liquidator 
Held : ( I ) the ct. would not sanction an alleged 
practice of accountants to charge for all letters 
written, irrespective of their character, as having 
taken half an hour of the principal’s time (charged 
for at a certain rate) in the preparation ; (2) there 


credit of the assote of the co. AvitI 
Indian Companies i 
1882 , Re Ganges Steaivi Tug 
Ltd., Ex p. Delhi & London 


Ltd. (1890), I. L. It. 18 Calc. .31.— 

IND. 

q. Delegation .] — The duties impos(id 
upon liquidators by CompanieB Act, 


H, 177, cannot bo (iologatod by them 
to others. — Kesavaloo Naidu v. 
Murugappa Mudali (1906), I. L. 11. 
30 Mad. 22.— IND. 
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was nothing to bind the ct. to apply the scale 
adopted by the Chancery judges & sanctioned 
by the Lord Chancellor in 1868, which only applied 
to official liquidators ; (3) each case as t ;0 the 
remuneration of a voluntary liquidator must 
be considered with regard to its own particular 
circumstances . — Be Amai^gamated Syndicates, 
Ltd., [1901] 2 Ch. 181 ; 70 L. J. Ch. 720; 84 
L. T. 864 ; 17 T. L. R. 486. 

Annotation : — As to (3) Re!d. Ho Allison, Johnson & Foslor, 

Exp. Birkenshavv, [1904] 2 K. B. 327. 

Under scheme of arrangement.] — See 

No. 6872, ante. 

6877. Subject to taxation.] — Re Water- 

proof Materials Co., Ltd. (1893), 37 Sol. Jo. 231. 

6878. ^ .] — On a summons to fix the re- 
muneration of voluntary liquidators the registrar 
adopted as liis guide the scale of remuneration 
applicable to trustees in bkpcy., there being no 
evidence of any special difficulty in the winding 
up : — Held : the decision of the registrar was 
right .^ — Re Carton, Ltd. (1923), 128 L. T. 629 ; 
39 T. L. R. 194. 

E. Costs. 

6879. Whether personally liable — Costs of soli- 
citor employed in liquidation.] — A liquidator 
appointed under a resolution to wind up volun- 
tarily is not personally responsible to the solr. 
employed by him in the affairs of the liquidation 
for any of the costs of such liquidation . — Re 
Truioiman’s Estate, TIooke v. Piper (1872), 
L. R. 1 1 Eq. 278 ; 41 L. J. Ch. 585 ; 20 W. R. 
700. 

A V notations : — FoUd. He Anglo -Moravian Himgariaii Jniio- 

tion Ry., Ex p. Watkin (1875), 1 Ch. D. 130. Befd. 

He Sanitary Burial Assocn,, [1900] 2 Ch. 289. 

6880. Of appeal — Without leave — Appeal un- 
successful.] — Re City & County Investment 
Co., No. 7132, post. 

Of appearance on petition for compulsory 
winding up.] — See No. 7240, post. 

See, also, Sub-sect. 12, B., post. 


F, Removal and Appointment of New Liquidator, 
(a) Removal of Liquidator, 

See, note, 1908 Act, s. 186 (ix). 

6881. Jurisdiction of court to remove.] — The 
ct. has full power to remove a liquidator or 
liquidators either under a voluntary resolution 
to wind up, or a compulsory order to wind up 
under the supervision of the ct. — Re United 
Merthyr Collieries Co., Ltd. (1867), 16 L. T. 
170. 

6882. When removal ordered — General rule.] — 

The ct. has jurisdiction under 1862 Act, s. 141, 
to remove liquidators appointed at a meeting of 
a CO. at which resolutions for a voluntary liquida- 
tion have been passed where no personal unlitness 
is suggested against them, if it is of opinion that 
it is for the general benefit of the co. that they 
should be removed ; but will be cautious in 
exercising that jurisdiction where the share- 
holders are alone interested in the question, & 
they almost unanimously support liquidators 
whom they have appointed. The ct. will not hear 
individual creditors of a co. in opposition to an 
application by a creditor which is opposed on 
behalf of the co. itself. — Re British Nation 
Life Assurance Assocn. (1872), L. R. 14 Eq. 
492 ; sub nom. Re British Nation Assurance 
Assocn., Ex p. Henderson, 20 W. R. 651. 

Annotation : — Reid. He Sir John Mooro Gold Mining Co. 

(1879), 12 Ch. D. 325. 

6883. .] — The power to remove a 

liquidator for due cause shown is not merely 
discretionary ; some unfitness in the liquidator 
must be shown. The fact that the liquidator’s 
interest conflicts with his duty, as where a serious 
claim is made against him & directors, & he offers 
opposition & takes a strong view in favour of the 
directors, is sufficient cause for his removal. — 
Re 8ir John Moore Gold Mining Co. (1879), 
12 Oh. D. 325 ; 28 W. R. 203, O. A. 

Annotations : — Expld. He Adam Eyton, F.x p. Charlosworth 

(1887), 3(5 Ch. J). 299. Re!d. He Oxford Building & 


PART III. SECT. 37, SUB-SECT. 4,— 

F. (a). 

6881 i . J firisdiction of court to remove . ] 

If the ct. thinks it is for the sub- 
Btantial & real interests of the persons 
interested in the winding up of a co. 
under the Cos. Statute 1864. that a 
liquidator should he reinovea, it has 
power under s. 124 to remove him 
& appoint another in his place, as for 
“ duo cause shown,” although he has 
been guilty of no impropriety what- 
ever. The fact that another person 
will act as liquidator gratuitously Is 
sulHcient reason for removing a 
liquidator who is I’cceiving a com- 
mission . — He Royal Standard In- 
vestment Co., Ltd. (1889), 15 V. L. R. 
822. — AUS. 

6881 ii. .] — Liquidators ap- 

l>ointed by the co, imder Companies 
Act, B. 177, can be removed only by the 
ct. under s. 185. — Kesavaloo Naidu 
V. Murugappa Mudali (1906), I. L. R. 
30 Mad. 22.— IND. 

68821. When remova l ordered —Ocn era I 
rule.] — The liquidator in a voluntary 
liquidation of a co. under the Com- 
panies Statute, 1864, may be removed 
under Cos. Act, 1890 (No. 1074), 
8. 127, for ” duo cause, ” i.e. what is best 
for the persons interested In the liqui- 
dation, including personal unfitness of 
the liquidator, either from his character 
or from his connection with other 
parties, such as directors, debtors, or 
others against whom he might have to 
proceed, or from circumstances with 
which he is mixed up. — Re Federal 
Bank of Australia, Ltd. (1894), 20 
V. L. R. 199.— AUS. 

6882 ii. .] — Gaunt’S Exe- 

J. — VOL. X. 


cutor« V . La Mancha Syndicate, 
Ltd. (Liquidators) (1907), 44 Sc. L. R. 

316. — SCOT. 

6882 hi. -.]- In a volmitary 

winding up the ct. will not remove a 
liquidator for not taking proceedings 
to recover debts due to the co. where, 
on the materials before it, it is unable 
to say whether it is or is not in the 
interests of the creditors that such 
proceedings should bo taken. Under 
Companies Act, 1882, s, 201, tho power 
of tho ct. to remove a liquidator in a 
voluntary winding up Is not restricted 
to cases where the application is made 
by a contributory ; but whore such 
an application is made by a creditor 
he should show that the other creditors 
are parties to tho application, or very 
conclusively that such removal Is for 
the benefit of all tho creditors, Semble : 
a liquidator in such CRse might be 
removed who refused to take such 
proceedings on being indemnified in 
respect of the costs incurred in so 
doing . — He White Cliffs Dredging 
Co., Ltd. (1893), 11 N. Z. L. R. 711.— 
N.Z. 

6882 iv. .] — On a petition 

by shareholders for tho removal l)y 
ct. of a liquidator appointed on the 
voluntary liquidation oi a co. : — Held : 
(1) although other matters than 
personal unfitness of the liquidator 
may amount to due cause, such 
matters must ho proved, & must show 
a case of substantial advantage to 
tho CO. or liquidation by the removal 
of tho liquidator ; (2) there is nothing 
in tho Cos. Act, 1882, which gives to 
Individual shareholders the right of 
inspection of the accounts & informa- 


tion from tho liquidator without an 
order of ct. ; & the refusal by a 

liquidator of an application for such 
inspoctiou & information, made by 
shareholders who had assumed a hostile 
attitude, was no ground for his removal. 
Qu. .* whether an allegation of mis- 
representation in the prospectus to 
which the liciuidator as a promoter 
was alleged to bo a party, & whereby, 
it was alleged, petitioners were induced 
to take shares, would, if proved, be a 
ground for the removal of tho liqui- 
dator, such misrepresentation affording 
a ground of action against the pro- 
moters to petitioners only, & not to 
tho CO. in liquidation. 

It was no ground for removing tho 
liquidator that ho was employing as 
his solr. a solr. with w’hom an invalid 
agreement had been entered into by 
the CO. on its formation. — Re Mer- 
cantile Finance & Agency Co., 
Ltd. (1895), 13 N. Z. L. R. 472.— N.Z. 

r. I nterest opposed to duty — 
Proof of misconduct unnecessary .] — 
Where liquidatoi’s of a co. appointed 
imdcr a voluntary winding up have 
claims adverse to the co. so that their 
duty conflicts witli their interest, the 
ct. will remove them after continuing 
tho winding up under its supervision. 

The words ” due cause shown ” in 
the Cos. Statute, 1864, s. 124, do not 
necessitate any misconduct on the 
part of tho liquidator to bo shown to 
warrant his removal. — Re Federal 
Hat Co., Ltd. (1887), 13 V. L. R. 
88.— AUS. 

s. Application for removal — Who 
may apply — Contributory in default .] — 

U 
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Seel, 87. — Voluntary whiding up: Sub-sect 4, F. 
(g), (6), cE: G. ; sub-sect, §, A, (St J?.] 

Investraent Co. (1883), 49 L. T. 496 j Re llubber & 
Produce Investment Trust (1915), 84 L. J. Ch. 534. 

Interest opposed to duty.] — Be 

Devonshire Silkstone Coal Oo., [1878] W. N. 
71. 

6885. .] — Re Sm John Moore Gold 

Mining Co,, No. 6883, ante. 

6886. Liquidator of unsound mind.] — 

CO. registered under the Cos. Acts, which was 
formerly engaged in working a mine within &; 
subject to the jurisdiction of the Stannaries, was 
wound up voluntarily, & the mine was sold & 
disposed of. The liquidator subsequently became 
of unsound mind, & it was desirable that some 
person should foithwith be appointed liquidator 
of the CO. in his place. An application was 
accordingly made to the High Ct. for that purpose. 
The case not being expressly provided for by 
1862 Act, ss. 140, 141, the question arose as to 
whether the ct. had jurisdiction to remove a lunatic 
liquidator. Another question was, whether the 
application was properly made to the High Ct., 
or whether it should have been made to the 
Stannaries Ct. : — Held : under the circumstances, 
the High Ct. had jurisdiction to make the order 
asked for, notwitlitanding that there might be 
a concurrent jurisdiction in the Stannaries Ct. ; 
& an order was made removing the liquidator, & 
directing the usual reference to chambers to appoint 
a new liquidator. — Be North Molton Mining 
Co., Ltd. (1886), 54 L. T. 602 ; 84 W. H. 527. 

6887. Employment of solicitor other than 

company’s solicitor.] — Re Coopers, Ltd. (1897), 
14 T. L. R. 144, C. A. 

6888. Animus against persons connected 

with company.]— He Urmston Grange S.S. Co., 
Ltd. (1901), 17 T. L. R. 653 ; 46 Sol. Jo. 555, 

C. A. 

6889. Liquidator with intimate business 

connection with directors.] — Where it appeared 
that the liquidator in the voluntary winding up 
of a co. had an intimate business connection with 
several of the directors of the co., who were also 
directors of other cos. between which Sc the co. 
in question there had been dealings requiring 
investigation, the ct., being of opinion that he was 
not in a position to take an independent course in 
making the necessary investigations, made an 
order removing him from the office of liquidator, 
& appointed another liquidator in his place. — 
Re Charterland Goldfields, Ltd. (1909), 26 
T. L. R. 132. 


Annotation : — Distd. Re Amalgamat,{*d 
Rhodesia (1914), 30 T. L. K. 405. 


Properties 


of 


6890. Office vacated before applica- 
tion for removal.]— On an application by a share- 
holder in a limited co., under 1908 Act, s. 186 (ix), 
for the removal of the liquidator on the alleged 
ground that he was not in an independent position 
so as to be able to make the strict investigation 
which the affairs of the co. were said to require, 
the ct. refused the application on the ground that 
the directors impeached were no longer directors 
& that appet. had no support from the other 
shareholders . — Re Amalgamated Properties of 
Rhodesia, Ltd. (1914), 30 T. L. R. 405. 

6891. Joint liquidator receiver in deben- 

ture-holder’s action.] — It is undesirable that the 


receiver for debenture-holders should be appointed 
one of two joint liquidators of a co. 

The creditors of a private co., at meetings held 
previous to the liquidation of the co., desired that 
the co. should go into volimtary liquidation, & 
that K. &; M. should be appointed joint liquidators. 
H. had already been appointed receiver Sc manager 
for the debenture-holders in a debenture-holders’ 
action. The co. passed a resolution for volimtary 
wdnding up, & appointed K. & H. to be joint 
liquidators. Subsequently the statutory meeting 
of the creditors was held, & the creditors applied 
to the ct. that H. might be removed from his 
office of liquidator & M. appointed in his place 
to act jointly with K. : — Held : the application 
of the creditors must be granted. — Re Karamblli 
& BARNErr, Ltd., [1917] 1 Ch. 203 ; 86 L. J. Ch. 
207 ; [1917] H. B. R. 102 ; sub nom. Re Karimelli 
& Barnet, Ltd., 115 L. T. 753. 

6892. Application for removal — Who may apply.] 
— Every application to the ct. in a voluntary 
winding up must be under 1862 Act, s. 138. 
Consequently no person other than the liquidator 
or a contributory or creditor of a co. has any 
locus standi to apply under 1862 Act, s. 141, for 
the removal of a liquidator Sc the appointment of 
a new liquidator in his place. — Re New De Kaap, 
Ltd., [1908] 1 Ch. 689 ; 77 L. J. Ch. 374 ; 98 
L. T. 665 ; 15 Mans. 149. 

6893. Issue of summons for removal — Right of 
applicant to circularise members — Containing 
charges against liquidator.]^ — Where a summons to 
remove a liquidator in a voluntary winding up 
is taken out on behalf of appet. & all other share- 
holders, the ct. will not, on the ground of contempt, 
restrain appet. from issuing a circular to the 
shareholders asking their support to the summons, 
though it contains charges against the liquidator, 
made ex parte ^ to justify the application.- — 
Re New Gold Coast Exploration Co., [1901] 
1 Ch. 860 ; 70 L. J. Ch. 355 ; 17 T. 1.. R. 312 ; 
8 Mans. 296. 

6894. Effect of removal — & of other liquidators 
not being appointed — On order of committal — For 
default in obeying order for payment of costs.] — 

R. V. London (Lord Mayor), Ex p. Boaler, 
No. 6909, post. 

(6) Appoi})inie7it of New Liquidator. 

SeCf now, 1908 Act, s. 186 (ix). 

6895. When court may appoint — “ On due cause 
shown ” — Appointment of additional liquidator — 
At instance of existing liquidator.] — Sects. 138 & 
141 of 1862 Act, enable the ct. having jurisdiction 
to wind up cos. to appoint a liquidator in a volun- 
tary winding up, not only where there is no 
liquidator acting or in the place of a liquidator 
who is by the ct. removed from his office, but 
also in any other case where due cause is shown 
for appointing a liquidator, e.g. when an additional 
liquidator is required. Sc the appointment may be 
made on the application of the existing liquidator, 
— Be Sunlight Incandescent Gas Lamp Co., 
[1900] 2 Ch. 728 ; 69 L. J. Ch. 873 ; 83 L. T. 
406. 

6896. Retirement of existing liquidator.] — 

The ct. lias jurisdiction under 1862 Act, s. 141, to 
appoint a new liquidator of a co. in voluntary 
liquidation not only on the removal but also on 
the retirement of an existing liquidator. — Re 


The faet that a contributory of a co. 
Is in default in payment of his calls, 
is not a bar to his petitioning for the 
removal of a liquidator of the co. on a 
j^d^ np if he is not disputing his 
liability . — Re Royal Standard In- 


vestment Co., Ltd. (1889), 15 V. L. R. 1 liquidators in the winding up, & desire 
822. — ^AUS. an inquiry under the Indian Act, 

1882, s. 214, the proper procedure is 

t. Procedure.l — Where con- by summons in ohombers. — Re 

tributories of a co. in voluntaiy liqui- JEHANara KarAni & Co. (1894). 

datlon complain of the conduct of I. L. R. 19 Bom. 88. — IND. 
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Shejppby Portland Cement Co,, Ltd. (1892), 
68 L. T. 83 ; 9 T. L. B. 119 ; 8 B. 191. 

Where in best interests of ali con- 
cerned.] — Re Baron Cigarette Machine Co., 
Ltd. (1912), 28 T. L. B. 394. 

O. Committee of Inspection. 

See cases infra. 


Sub-sect. 5. — Commencement and Con- 
sequences OP Winding up. 

A. Commencement of Winding up, 

6898. Time of — Confirmation of resolution for 
winding up.] — A voluntary winding up under 
1862 Act, s. 132, commences at the time of the 
confirmation of the resolution passed for the 
winding up . — Re China S.S. Go., Dawes’ Case 
(1868), L. B. 6 Eq. 232 ; 37 L. J. Oh. 901 ; 16 
W. B. 995. 

AnnoiMioas : — Apprvd. tie Smith, Knig'ht, Weston’s Case 

(1868), 4 Ch. App. 20. Retd. Re Imperial Land Co. of 

Marseilles, Ex p, Colbome & Strawbridge (1871), L. It. 

11 Eq. 478. 

6899. — — .] — A voluntary winding up 

commences at the time of the passing of the 
resolution confirming the first resolution passed 
for such winding up. — Re Ottoman Co., Ltd., 
Hornby’s Case (1868), 37 L. J. Ch. 929 ; 19 

L. T. 237 ; 16 W. K. 1161. 

AnnoUition : — Refd. Re Imperial Land Co. of Marseilles, 

Ex p. Colbome & Strawbruige (1871), L. H. 11 Eq. 478. 

ggOO. Convention of meeting to eonflrm 

resolution for winding up.] — As the co. had passed 
a resolution for its voluntary winding up, & had 
convened a meeting for a future date to confirm 
it, it was held to be in ]i(iuidation for the purposes 
of this case. — TiAMB v. Sambas Rubber <fe Gutta 
Perciia Co., Ltd., [1908] 1 Ch. 845 ; 77 L. .T. Oh. 
386 ; 98 L. T. 633 ; 15 Mans. 189. 

A Ti notation : — Mentd. Jones v. Pacaya Rubber & I’roduca 

Co., [1911] 1 K. B. 455. 

B. Consequences of Winding up. 

6901. General rule.] — D. was a shareholder in 
a CO. having power to subscribe for or take shares 
in, to enter into treaty, act or unite with, buy up 
or absorb, any other co. having the like objects, 
& to sell or transfer its business <fc property to 
any other co. or individuals. The co. agreed that 
it would amalgamate with another, that, to 
facilitate the amalgamation, it should be wound 
up voluntarily, & the business A assets be merged 
in the amalgamated co. which was to be governed 
by arts, of its own. A resolution was also passed 


that the shareholders in the original co. were to 
take shares in the amalgamated one, in exchange 
for those which they previously held. D. never 
in any way assented to the amalgamation or 
accepted the new shares : — Held : that he was not 
a partner or shareholder in the amalgamated co. 

After a resolution has been come to by a co. 
for a voluntary winding up, it exists as a co. for 
the mere purpose of being beneficially wound up. — 
Re London, Bombay & Mediterranean Bank, 
Ltd., Drew’s Case (1867), 30 L. J. Ch. 785 ; 
16 L. T. 657 ; 15 W. K. 1057. 

6902. .] — Re Pinto Silver Mining Co., 

No. 7158, post. 

On transfer of shares.] — See Sect. 23, sub- 
sects. 1, 2, C. (c), 14 ; Sect. 13, sub-sect. 5, B. (gr), 
ante. 

On transfers of debentures.] — See Sect. 34, 
sub-sect. 3, I., ante. 

On right to inspect company’s books.] — Sec 

Nos. 1209, 1299, ante. 

On secretary & other officers — Whether resolu- 
tion equivalent to dismissal.] — See Sect. 29, 

sub-sect. 1, B., ante. 

6903. On contract — Entered into after liquidation 
— Required for beneficial winding up — Burden of 
proof.] — Pltf. CO. sued defts. for breach of con- 
tract. The contract was of a kind which it was 
the business of the co. to make, but it was entered 
into after tlie co. had commenced proceedings 
for a voluntary winding up. The contract the 
breach of it were proved : — Held : it lay on defts. 
to show that the contract was not required for 
the beneficial winding up of the co., &; in the 
absence of such evidence pltfs. were entitled to 
succeed. — Hire Purchase Furnishing Co. v. 
Richens (1887), 20 Q. B. D. 387 ; 58 L. T. 460 ; 
36 W. R. 365 ; 4 T. L. K. 184, C. A. 

6904 . Whether non-requirement 

defence to action for goods sold & delivered.] — In 
an action by a co. in voluntary liquidation for 
goods sold & delivered in pursuance of a contract 
entered into by deft, with the liquidator : — Held : 
the fact that the contract was not required for 
the beneficial winding up of the co. within 1862 
Act, s. 131, did not constitute a defence to the 
action. — Batem;an Co. v. Ball (1887), 56 

L. J. Q. B. 291. 

Annoiaiion : — Consd. Hire Purchaeo Fumiahing (^o. v, 

RicheiiH (1887), 20 Q. B. D. 387. 

Entered into before liquidation — Option to 

take shares.] — See No. 1470, ante. 

6905. Lease — Proviso for re-entry on 

liquidation.] — Horsey Estate, Ltd, v. Steiger, 
No. 7144, post. 


PART III. SECT. 37, SUB-SECT. 4.— G. 

a. Appointment of committee of in- 
spection — Consent of liquidator.] — A 
petition having been preHonted in 
terms of Cos. (Consolidation) Act, 
1908, s. 188, for the appointment of a 
committee of inspection in the vohm- 
tary winding up of a co., the ct., on 
the production of a letter from the 
liquidator consenting to the applica- 
tion, granted the prayer of the potitlon. 
— ^Marlow, PBTi'noNKR, [1912] S. C, 
025. — SCOT. 

b. Applicafion by liquidator.] 

— In the course of the voluntary 
winding up of a co. the creditors 
appointed in terms of Cos. (Consolida- 
tion) Act, 1908, s. 188, to apply to the 
ot. for appointment of a committee 
of Inspection failed per incurlam to 
present the petition within the sta- 
tutory fourteen days. On application, 
thereafter, by the liquidator, the ct., 
In the exercise of its nobile oMcium, 
granted the prayer of the petition. — 


Clyi>e Marine Insurance Co. (Liqui- 
dator) (1921), 58 So. L. K. 324.— 
SCOT. 

c. When the court will 

sanction — If generally expedient — Con- 
sent of liqu^iator.}-— Cob. (Consolida- 
tion) Act, 1908, 8. 188, makes pro- 
vision for the appointment of a com- 
mittee of inspection in a voluntary 
winding up. but the Act nowhere 
defines the duties or powers of such a 
committee in the winding up of a 
Scottish CO. A creditor of a oo. in 
voluntary liquidation acting on behalf 
of the creditors of the oo. presented a 
etitlon for the appointment of (1) a 
quldator to act jointly with the 
liquidator appointed by the ot., & (2) a 
oommlttoe of inspeotion. The petition 
was presented with the consent of the 
existing liquidator. The ct., in view 
of the expressed opinion of the peti- 
tioner & the liquidator that such a 
oomxnittee would serve a useful 
purpose, granted the prayer of the 


petition. — Webb, I^etitioner, [1922] 
S. C. 226 ; sub 7iom. Re Hall & Co., 
Ltd., Exp. Webb, 59 Sc. L. K. 151. — 
SCOT. 

PART III. SECT. 37, SUB-SECT. 6.— B. 

d. General rule — Act of bankruptcy.] 
— The voluntary winding up of a oo. 
is the same in effect as an assign- 
ment from an individual to a trustee 
for creditors, which has always been 
regarded by the cts. as on act of bkpey., 
even before it was so made by statute. 
— Re Colonial Investment Co. of 
Winnipeg (1913), 26 W. L. R. 361. — 
CAN. 

©. On contract — Entered into before 
liquidation — Contract to pay royalties 
on patent.] — The voluntary winding up 
of a 00 . is not in itself a breach of a 
continuing contract, nor a termination 
of a contract, but the acts of the 
arties may create a position which 
as the result of bringing about a 
breach of the contract & also of 

u 2 
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Companies. 


Sect, 37 . — Voluntary winding up : Sub-sect, 6, B, ; 
sub-sects, 6 7, A,^ B, & C, ; sub-sect, 8,] 

6906. -.] — A proviso in a 
lease for re-entry if the lessees, being a co., should 
enter into liquidation either compulsory or 
voluntary, applies to the case of a solvent co., 
going into voluntary liquidation for the purpose 
of reconstruction or amalgamation only, is 
“ a condition for forfeiture on the bkpcy. of the 
lessee ’’ within the Conveyancing & Law of 
Property Act, 1881 (c. 45), sect. 14, sub-sect. 0. — 
jPRYER V, Ewart, [1902] A. C. 187 ; 71 L. .T. Ch. 
433 ; 9 Mans. 281 ; sub nom, Watney, Combe, 
Reid & Co. v, Ewart, 80 L. T. 242 ; 18 T. L. R. 
426, 11. L. ; affg, S. C. sub nom, Ewart v. Fryer, 
(1901] 1 Ch. 499. C. A. 

Annotations: — Mentd. Hurd v. Whaley (1918), 118 L. T. 

593 ; Civil Sorvico Co-op. Soc. v, McGrigor’s Trustee, 

11923] 2 Ch. 347. 

6907. Effect of occupation by 

liquidator.] — When a co. is being voluntarily 
wound up & the liquidator elects, for the benefit 
of the creditors, to occupy leasehold premises 
that are part of the estate, the landlord is entitled 
to have the covenants of the lease carried out, 
& to be paid in full out of the assets got in all 
claims due & owing for repairs under the covenants. 
—Re Levi & Co., [1919] 1 Ch. 416 ; 88 L. J. Ch. 
233 ; 120 L. T. 531 ; 35 T. L. R. 334 ; [1918-19] 
B. & C. R. 154 ; sub nom. Re Levy & Co., Ltd., 
63 Sol. Jo. 373. 

6908. On liability in tort — Nuisance by company 
— Injunction after winding up.] — Fhe fact that a 
co. which, by its works, caused a nuisance to ^dtf. 
has gone into liquidation & that the works have 
stopped before the trial, is not of itself sufficient 
to disentitle pltf. to an injunction. — Chester 
(Dean & Chapter) v. Smelting Corpn., I.,td. 
(1901), 85 L. T. 67 ; 17 T. L. R. 743. 

6909. On committal order — For default in 
obeying order for payment of costs to company.] — 
B. preferred an information against a co. for not 
keeping a register of members. The charge was 
dismissed, & B. was ordered to pay costs, but made 
default, & in default of distress, on a judgment 
summons, upon proof of means, an order was 
made against him for committal : — Held : the 
fact that at the date of the hearing of the informa- 


tion the CO. was in voluntary liquidation, that 
before the date of the order for commitment the 
liquidators had been removed & no others were 
appointed, did not invalidate the order of com- 
mittal. — R. V, London (Lord Mayor), Ex p, 
Boaler, [1893] 2 Q. B. 146; 63 L. J. M. C. 
29 ; 57 J. P. 633 ; 42 W. R. 159 ; 9 T. L. R. 508 ; 
5 R. 554. 


Sub-sect. 6. — Creditors. 

6910. Remedies of — Creditor unable to get paid.] 

— Re City & County Investment Co., Ltd., No. 
7132, post. 

6911. Rights of — Interest on debts.] — Jud. 

Act, s. 10, applies the rule in bkpcy. as to interest 
on debts to the winding up of an insolvent co., 
although the winding up is voluntary , — Re Salt 
(Thomas) & Co., Ltd. (1908), 98 L. T. 558. 

Under reconstruction.] — See Sub-sect. 13, 

post. 

To prove,] — See Sub-sect. 8, post. 

As regards distribution of assets.] — See 

Sub-sect. 9, C., post, 

To levy execution & distress.] — See 

Sub-sect. 11, post. 


Sub-sect. 7. — Property Available for Dis- 
tribution amongst Creditors and Con- 
tributories. 

A, Examination of Persons hi. regard to 

Property. 

6912. Who may apply for examination — Liqui- 
dator — Not entitled ex debito justitlse.] — A 

voluntary liquidator who applies to the ct. under 
1862 Act, 8. 138, for an order under sect. 115, to 
examine a person in respect of the affairs of the 
CO. is not entitled as of riglit to the order, but 
must satisfy the ct. that it will be just A beneficial 
for the purposes of the winding up, — Re Metro- 
politan Bank, IIeiron’s Case (1880), 15 Ch. D. 
139 ; 49 L. J. Ch. 651 ; 43 L. T. 299, C. A. 
Annotations : — Consd. He Groat Kruger Gold Mining Co., 
Ex p. Barnard, [1892] 3 Ch. 307. Reid. He London & 
Lancashire Papeu* Mills Co. (1888), 57 L. J. Ch. 760 ; 
He North Australian I’erritory Co, (1890), 45 Ch. U. 87 ; 
He A Debtor, Exp. Goldstein, [191 7 J 1 K. B. 558. 


bringing the contract to an end, 
otherwise than as a basis for proving 
damages for breach. 

The patentee of an invention 
granted a licence to a co. to use the 
process for a term of years in con- 
sideration of a royalty. During the 
term the licensee informed the licensor 
that It Intended to cease opemtions, 
& it afterw'ards went Into voluntary 
liquidation. The licensor then lodged 
a proof of debt for damages for breach 
of contract: — Held: the co.’s action 
amounted to a refusal to carry out 
the contract which the licensor had 
accepted & he was then entitled to sue 
for damages, such damages being the 
actual loss arising from the breach of 
contract, In calculating which the 
possibility of the process being bene- 
ficially used by the licensor during the 
btdance of the term, should bo taken 
into account . — Re Trugrain, etc., 
[1921] V. L. H. 653. — ^AUS. 


PART III. SECT. 37. SUB-SECT. 8. 

6911 i. Rights of — Interest on debts .] — 
After the commencement of voluntary 
liquidation a creditor may still claim 
interest from that date, & uncalled 
capital is available as well as other 
assets. — He Murray River Stock 
Station & Commission Agenot, Ltd. 
(1889), 24 V. L. R. 662 ; 25 V. L. R. 
87.— AUS.' 


Rate — Money de- 
posited with company.] — A x^ersou 
deposited money with a co. on current 
account at caU at the rates of interest 
for the time being allowed by the co. 
The terms of the deposit wore that the 
depositor could require payment on 
demand of the whole or any part of 
the money for the time being at his 
credit, & iutorest was calculated dc die 
in diem on his daily balance. The 
depositor made demand in writing 
for the principal sum & interest, & 
gave notice that unless the amount 
was paid on that day he would chaiyo 
interest on the amount due for the 
time being at 8 i^er cent per annum 
until repayment. I'aymcnt was not 
made on that day, & the next day the 
co. went into voluntary liquidation : — 
Held: (1) there was a broach of 
contract on the part of the co. In not 
paying the amount when demanded, 
& damages were recoverable for its 
wron^iUy withholding the money ; 
(2) the amount of damages recover- 
able was simple interest at 6 per cent, 
being the rale allowed by the ot. as 
being the value of money. — He Com- 
mercial Property & Finance Co., 
Ltd. V. Dick (1910), 30 N. Z. L. R. 
147.— N.Z. 

g. Vendor to company — 

Having judicially established lien over 
assets.] — A syndicate of nine persons 
owning land formed themselves into a 


CO. & sold the land to the co. on 
terms of doferi*ed payment. Part of 
the consideratiou fer the stile was the 
issue of partially coTitribnting shares 
to the syndicate. W., one of the 
members of tho syndicate, sold his 
shares in the co., & In a suit brought 
by him against tho co,, & other 
members of tho syndicate, prayed for, 
& obtained, in default of appearance 
by dofts., a decree declaring that ho 
was entitled to a lion on the land for 
his share of the balance of the pur- 
chase-money. The co. went into volun- 
tary liquidation, & the liquidators took, 
out a summons under Companies Act, 
8. 189, to determine whether W. was en- 
titled to a lion in priority to that of his 
covendors, the other members of the 
syndicate ; — Held : the decree estab- 
lishing W.’s lien did not entitle him 
to priority over his covendors . — He 
City Avenue Co. (1891), 12 N. 8. 
W. L. R. 193, 241.— AUS. 

PART III. SECT. 37, SUB-SECT. 7.— A. 

h. fV/io may apply for examination 
— Liquidator — As io entry of names in 
share register .] — The ct. has power, 
upon an ex parte application bv a 
liquidator In the course of a voluntary 
winding up of a co., to order witnesses 
to be exarruued as to the trade dealings, 
estate, & effects of the co. Informa- 
tion as to the names appearing on the 
share register, & as to the manner in 
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6913. Contributory — On making out prim& 
facie case — & without instituting proceedings.] 

In a voluntary winding up a contributory is 
entitled under 1862 Act, s. 115, on making out a 
primd facie case & without instituting any pro- 
ceedings, to summon before the ct. the liquidator 
to give information touching the affairs of the co. 

In a voluntary winding up a contributory’s 
petition for a supervision order was dismissed on 
demurrer. On an application by him under 
sect. 115 for a summons to examine the liquidator : 
— Held : the charges in the petition & the formal 
statutory affidavit verifying the statements in 
the petition could be read in support of the 
application. 

A CO. being voluntarily wound up, the ct. will 
not make a supervision order under any circum- 
stances unless the resolution for winding up has 
been improperly obtained. — Re Sir John Moore 
Gold Mining Co. (1877), 37 L. T. 242 ; 25 W. II. 
900. 

6914. Party not under control of court.] — 

The ct. will not make a general order for the 
examination of an officer of a co. under 1862 Act, 
ss. 115 & 138, on the application of a person not 
under the control of the ct . — Re Penysyflog 
Mining Co. (1874), 30 L. T. 861. 

AnnoUition : — Consd. He Silkstone & Dod worth Coal & 
Iron Co. (1881), 45 L. T. 449. 

6915. Petitioner for compulsory winding 
up — Alleging misfeasance against officers.] — Re 

Gold Co., No. 6916, post. 

6916. Who may be examined — Secretary — Being 
also voluntary liquidator.] — A co. being in volun- 
tary liquidation, & a petition by a contributory of 
the co. for a compulsory winding up having been 
dismissed, an order was mad(s upon an application 
by petitioner, under 1862 Act, ss. 115, 138, that 
certain former officers of the co., including the 
secretary, who was the voluntary liquidator, should 
attend for the purpose of giving information as to 
the dealings of the co. The persons thus sum- 
moned appealed: — Held: the case was one in 
which the discretion of the judge of first instance 
ought not to be interfered with. 

Witnesses summoned under sect. 115 have no 
locus standi to appeal from the order summoning 
them to be examined, the only difference between 
them & witnesses in an ordinary action being that 
while in an ordinary action a witness can be 
subpoenaed at the will of the suitor, under sect. 115 
the subpoena can only issue by leave of the judge. — 
Re Gold Co. (1879), 12 Ch. D. 77 ; 48 L. J. Ch. 
650 ; 40 L. T. 865 ; 27 W. li. 757, C. A. ; affg. 
S. C. sub nom. Re Gold Co., Ltd., Ex^. Carter, 
40 L. T. 773. 

AnnotaiUnis : — Distd. Rc London & Lanoashire Paper Mills 
Co. (1888), 57 L. J. Ch. 766. Consd. Re North Australian 
Territory Co. (1890), 45 Ch. D. 87 ; Re Gi*oat Kruger 
Gold Mining Co., Ex p. Barnard, [1892] 3 Ch. 307 ; Re 
Standard Gold Mininjir Co. (1895), 2 Mans, 463 ; Re 
Debtor, Ex p. Goldstein, [1917] 1 K. B. 558. Reid. Re 
fSllkstone & J)od worth Coal Iron Co., Whitworth’s 


Oaao (1881). 19 Ch. D. 118. Mentd. Re Greys Brewery 
Co. (1883), 25 Ch. D. 400. 

B. Misfeasance Proceedings. 

Sec Nos. 6997-6999, post. 

C. Contributories, 

6917. Rights of — To see list of contributories 
rightly settled — Right to inspect company’s books 
for such purpose — On payment of calls into court.] 

— Re London Bank of Scotland, [1867] W. N. 
114. 

AnnoUition, : — Befd. Brighton Arcade Co. v. Dowling 
(1868), L. R. 3 C. P. 175. 

As regards distribution of assets.] — See 

Sub-sect. 9, D., post. 

6918. Liability of — How established.] — Re 

Cornwall Brick, Tile, & Terra Cotta Co. 
(1893), 37 Sol. Jo. 214. 

.] — See, also, Nos. 1603, 6859, ante. 

6919. Settlement of list of contributories — 
Whether liquidator bound to give notice — Whether 
want of notice defence to action for calls.] — In an 
action for calls against a contributory of a limited 
CO. being voluntarily wound up, it is no defence 
that deft, had no notice that his name was placed 
upon the list of contributories. — Brighton Arcade 
Co. i;. Dowling (1868), L. R. 3 C. P. 175 ; 37 
L. .1. C. P. 125 ; 17 L. T. 543 ; 16 W. R. 427. 
Annolationa : — Refd. Re Whitchouso (1878), 9 Ch. D. 595; 

Groom v. Rathbone (1879), 41 L. T. 591 ; Hoby v. Birch 
(1890), 59 L. .1. Q. B. 247. Mentd. Rc 1 utoruational Life 
Assce. Soc., Gibbs 8c West’s Case (1870), L. 11. 10 Eq. 
312; Sankoy Brook Coal Co. r. Marsh (1871), L. R. 6 
Exch. 185; Re Parapruassu Steam I’ramroad Co,, Black’s 
Case (1872), 8 Ch. App. 254 ; Re Pyle Works (1890), 44 
Ch. D. 534 ; Re G. E. B., [1903] 2 K. B. 340. 

6920. Orders against — Balance order — Whether 
“final judgment” within Bankruptcy Act, 1883 

(c. 52), s. 4 (1).] — A “balance order” made in 
the voluntary winding up of a co. on a contributory, 
for the payment of calls which had been made 
upon him before the commencement of the 
winding up, is not a “ final judgment ” within 
above sub-sect., & therefore a bkpey. notice 
cannot be issued in respect of such an order. — 
Re Sanders, Ex p. Whinney (1884), 13 Q. B. D. 
476 ; 1 Morr. 185, D. C. 

AnnoUdions : — FoUd. Re Tennant, Ex p. Griinwade (1886), 

3 Morr. 166. Reid. Re Faithfull, Ex p. Mooro (1885), 
14 Q. B. D. 627 ; Re Bkpey. Notice, Exp. Official Receiver, 
[1895] 1 CJ. B. 609. Mentd. Pritehett & Young v. English 
& Colonial Syndicate (No. 2) (1899), 43 Sol. h). 602. 

.] — Compare No. 6304, ante. 

Stay of application for.] — See No. 

7016, post. 

6921. Enforcement of — ^ Absconding con- 

tributory — Writ of ne exeat regno.] — Re Cotton 
P 1 .ANTAT 10 N Co. OF Natal, [1868] W. N. 79. 


Sub-sect. 8. — Proof of Debts. 

6922. Debts provable — Claim for rent — Rent 
payable in advance.] — A joint-stock co. carried 


which the names were so placed on the 
register, is information relating to the 
trade dealings of a 00 , within Act 
No. 1074, 8. 109. 

The ct. will not give power to the 
liquidator to summon such witnesses 
as the liquidator may doom fit. but 
only such persons as the ct. may deem 
capable of giving Information .^ — Re 
Broken Hill Sc Aroenton Smeltino 
Co., Ltd. (1893), 19 V. L. R. 111.-- 
AUS. 

k. .] — Under Indian CUun- 

pauics Act, 1913, s. 215, a volun- 
tary liquidator can apply to the ct. 
for examination of persons connected 
with the management of the co. — 
Nowroji FUDUMm v, Laxman 


Moreshwau (1919), I. L. R. 44 Bom. 
459.— IND. 

l. Who ituiy be examined — Scare - 
tary — Ordxr to deliver up minute boofc.] 
— A petition presented under Com- 

anies Act, 1862, ss. 100, 138, by the 
quidator of a co., which was being 
voluntarily wound up. to have the 
co.’s secretary ordained to deliver up 
Ills minute book is competent. — 
Gladstone v. M‘Callum (1896), 23 
Li. (Ct. of Sess.) 783 ; 33 Sc. L. R. 
618 ; 4 S. L. T, 41.— SCOT. 

m. Power of court — To exclude 
witnesses — From hearing of evidence 
given by other witnesses.] — At the 
examination of witnesses in the 


winding up of a co. under Companies 
Act, 1908, ss. 210, 226, the ct. may 
order that witnesses not actually 
being examined do leave the ot., that 
the witnesses shall not directly or 
indirectly confer with one another 
regarding the evidence given or to bo 
given by them, 8c that any notes taken 
by their counsel or solrs. for the 
i)urposes of the examination shall bo 
handed to the regislTar at the con- 
clusion of the evidence — Re Wendel 
8c Co., Ltd., [1918] N. Z. L, R. 368.-— 
N.Z. 

PART III. SECT. 37, SUB-SECT. 8. 

n. Debts provable — Not claim by 
director for wrongful dismissal ,] — ^A 
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on business on certain property held from defts. 
under an agreement for a term of three years, 
which provided that two quarters’ rent should 
be always due & payable in advance if required. 
The CO. went into voluntary liquidation on 
Dec. 20, 1894. On Dec. 28, defts. served on the 
CO. a demand for three quarters’ rent— -namely, 
one quarter due on Dec. 26, 1894, & two quarters 
in advance up to June 24, 1896. The amount 
not being paid, they put in a distress. The 
liquidator was in possession of the property, but 
intended to give up possession shortly : — Held : 
defts. could not distrain for the two quarters’ 
rent in advance, but were entitled to be paid rent 
in full from the commencement of the liquidation 
during such time as the liquidator remained in 
beneficial occupation of the property & to prove 
for the balance of rent due under their agreement. 
— tShACKELL <fe Oo. V, CHORIiTON SoNS, [1896] 
1 Ch. 378 ; 64 L. J. Oh. 363 ; 72 L. T. 188 ; 43 
W. R. 394 ; 2 Mans. 233 ; 13 R. 301. 

6923. Claim by licencee of right to advertise 

in tramoars — ^Tramways taken over from company 
by municipal corporation.] — By several leases 
the B. corpn. leased to the B. tramway co. the sole 
right of user of the tramways in B. belonging to 
the corpn. The co. granted a licence to C. for a 
term oi years of the solo right to advertise in 
their tram cars. By the Bradford Corporation 
Act, 1901, the corpn. took over the leases of the 
co. on paying them compensation. The co. 
petitioned against the Bill, but withdrew their 
opposition on certain clauses being Inserted in 
the Bill. The licencee claimed compensation in 
the winding up of the co. : — Held : under the 
circumstances, the Act afforded no defence to the 
licencee’ 8 claim, & he was therefore entitled to 
prove in the winding up . — He Bradford Tram- 
ways & Omnibus Co., Ltd., Courtenay’s Case 
(1904), 68 J. P. 362. 

6924. Claims by members of proprietary 

club — For damages for loss of club amenities — & 
for proportion of subscriptions.] — Re Curzon 
Syndicate, Ltd. (1920), 149 L. T. Jo. 232. 

6925. Set-off — By contributories — Against calls.] 
— He Bank op Hindustan, China & Japan, 
Ex p. Smith, No. 7337, jmst. 

6926. .] — Wliere a limited co. 

is in voluntary liquidation, a contributory cannot 
set off a debt due to him from the co. against calls 
made against him either by the co. before or by 
the liquidator after the resolution to wind up. — 
Re Whitehouse & Co. (1878), 9 Ch. D. 695 ; 47 
L. J. Ch. 801 ; 39 L. T. 415 ; 27 W. R. 181. 

Annotations : — Consd. Re Auriferous I’ropcrties, fl898] 1 Ch. 
691. Reid. Re General Works Co., Gill’s Case (1879), 
12 Ch. D. 755 ; Re West of England & South Wales 
District Bank, Ex p, Oranwhite (1879), 48 L. J. Ch. 
463 : Re Anglo-French Co-op. Soc., Ex p. Polly (1882), 
21 Ch. I). 492, n. ; Re Branksea Island Co., Exp. Bcntlnck 
(No. 1) (1888), 1 Meg. 12; Re Pyle Works (1890), 44 
Ch. D. 534 ; Re WasMngton Diamond Mining Co., fl893) 
3 Ch. 95 ; Monkwearmouth Flour Mill Co. r. Lightfoot 

i l897), 13 T. D. R. 327 ; Re G. E. B., [1903] 2 K. B. 340. 
lentd. Re West of England & South Wales District 
Bank, Ex p. Hatcher (1879), 27 W. R. 907. 

6927. .] — Deft, in an action for 

caUs, brought by the liquidator of a co. which is 
being voluntarily wound up under 1862 Act, is 
entitled to have leave to defend unconditionally 
under Ord. 14, r. 1, if he has a set-off exceeding 


the amount of the claim due to him from the co. — 
Groom v. Rathbone (1879), 41 L. T. 691, D. 0. 

Annotation: — Rdfd. Hoby v. Birch (1890), 69 L. .T. Q, B. 

247. 

6928. .] — ^A person who has 

been duly settled on the list of contributories of 
a co., & on whom calls have been duly made, 
cannot, even in the case of a voluntary liquidation, 
in an action for calls by the liquidators of the co., 
counterclaim for a debt or damages due to him 
from the co. Deft., a newspaper proprietor, 
agreed to take fully paid-up shares in payment of 
advertisements inserted in his newspaper by the 
co., & duly performed his part of the contract, 
but the CO. omitted to register the contract. 
The CO. went into voluntary liquidation, & deft, 
was settled on the list of contributories as the 
holder of shares not paid for in cash. Calls were 
duly made, & deft, sought, in answer to an action 
by the liquidator for money due on calls, to 
counter-claim the price of the advertisements, or 
damages for neglect to register the agreement to 
give him fully paid shares : — Held : no such 
set-ofl: or counter-claim could be pleaded. — 
Government Security Investment Oo. v* 
Dempsey (1880), 50 L. J. Q. B. 199. 

6929. .] — In an action by the 

liquidator of a co. in voluntary liquidation to 
recover an amount due in respect of calls upon 
shares in the co., deft, is not entitled to set off a 
debt due to him from the co. — H oby & Co. v, 
Birch (1890), 69 L. J. Q. B. 247 ; 62 L. T. 404, 
D. C. 

6930. -.] — A debenture-holder, 

who was also a holder of ordinary shares in a co., 
deposited debentures with a bank as a security, 
& executed a memorandum of deposit & a blank 
transfer, but no notice of the deposit or transfer 
was given to the co. On Nov. 3, 1890, a resolution 
was passed by the directors for a call payable on 
Nov. 20 at the same bank ; under the arts, this 
call was deemed to have been made at the date 
when the resolution was passed. On Nov. 1 notice 
of the call was given to the bank. On Nov. 0 the 
bank gave the co. formal notice of the deposit, 
& this notice was entered on the register of deben- 
tm'es. On Nov. 12 a debenture-holder’s action 
was brought ; and on Nov. 13 resolutions for a 
voluntary winding up were passed & confirmed. 
On Dec. 5 a call was made in the winding up. 
The bank claimed as assignees to be paid in fuU 
the amount secured by the debentures ; A the 
co. contended that they were entitled to set off 
against this claim the amount due by the assignor 
on his shares in respect of the call made on Nov. 3, 
& also that made in the winding up : — Held : 
the CO. were entitled to set off the call made on 
Nov. 3, but not that made in the winding up. — 
Christie v. Taunton, Delmard, Lane Co., 
Re Taunton, Delmard, Lane & Co., [1893] 2 Ch. 
175 ; 62 L. J. Ch. 385 ; 68 L. T. 638 ; 41 W. R. 
475 ; 37 Sol. Jo. 304 ; 3 R. 404. 

6931. .] — The G. co. held shares 

in the A. co., & before either co. went into liquida- 
tion calls were made on the shares, & the A. co. 
became indebted to the G. co. for money lent. 

The A. CO. was ordered to be wound up by the 
ct. & the G. CO., being insolvent, passed an extra- 
ordinary resolution for voluntary winding up : — 
Held : Jud. Act, s. 16, did not enable the liquidator 


contributory & creditor of a co. In ! Companies Act, 1900, s. 25, praying ficlal ” that It should be determined 

voluntary liquidation, alleging a claim for tne determination of the ct. on the by the ct. under Companies Act, 

of damages cigainst the oo. for wrongous validity & extent of his claim : — Held : 1862, s. 138. — Crawford v. M'Cul- 

dismis&al from his position as managing a claim of damages ought to be con- 11909] S. C. 1068 ; 46 So, L. R. 

director, presented a petition under stltutod before a ct. of ordinary Juris- 749 ; 1 S. L. P. 636. — SCOT. 

Companies Act, 1862, s. 138, & diction & it was not “ just & bene- 
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of the G. CO. to set off the debt against the calls. — 
Re AtmiFEBOUS PaopjEaiTTBS, Dtd., [1898] 1 Ch. 
691 ; 67 L. J. Ch. 367 ; 79 L. T. 71 ; 47 W. R. 
75 ; 14 T. L. B. 390 ; 42 Sol. Jo. 491 ; 6 Mans. 
260. 

Annotation : — Befd. Re Auriferous Properties (No. 2), [1898] 

2 Oh. 428. 

6932. .] — Where a set-off is 

claimed or pleaded in defence to an action for a 
debt, the debt sued on is not thereby extinguished 
to the extent of the debt sought to be set off, but 
two separate &; distinct debts remain until 
judgment. 

When, therefore, a co., while a going concern, 
sues a shareholder for a call, & he sets up a defence 
of set-off & before judgment is obtained a winding 
up of the co. commences, the defence of set-off 
in the action does not prevent the application of 
the ordinary rule that the debt owing by the co. 
to the shareholder cannot be set off in proceedings 
in the winding up to obtain payment of the call. — 
Re Hiram Maxim Lamp Co., [1903] 1 Oh. 70 ; 
72 L. J. Ch. 18; 87 L. T. 729; 61 W. R. 74; 
19 T. L. R. 26 ; 10 Mans. 329. 

6933 . Of mutual debts & credits.] — The 

A. & B. cos. were both insolvent & in liquidation. 
The A. co. held shares in the B. co., on wliich calls 
had been made prior to either co. going into 
liquidation. The B. co. was indebted to the A. co. 
for money lent ; — Held : in the winding up of the 

B. co. the liquidator of the A, co. was not entitled 
to take any dividend upon its debt owing from the 
B. CO. until the A. co. had paid up all calls in the 
winding up of the B. co. on the shares held by it 
in the B. co. — Re Auriferous Properties, Ltd. 
(No. 2), [1898] 2 Oh. 428 ; 67 L. .T. Oh. 574 ; 79 
L. T. 71, 73 ; 47 W, R. 75, 77 ; 14 T. L. R. 536 ; 
42 Sol. Jo. 689 ; 5 Mans. 260, 267. 

Annotations : — ReSd. He Guy, Funner v. Goy, [1900] 2 Cli. 

149 ; He Brown & Gregory, Sbephiiard v. Brown & 

Gregory, Androwa v. Brown & Grogoiy, [1904] 1 Ch. (>27 ; 

He Rhodesia Gohlliolda, Partridge v. Rhodesia Goldfields, 

[1910] 1 Ch. 239. Mentd. He Peruvian Ry. ConBiruction 

Co.. [1915] 2 Ch. 144. 

6934. .] — A. CO. had considerable 

mutual business dealings with B. co. in the course 
of which dealings it borrowed money from B. co. 
on two bills of sale charging certain machinery 
& providing for its insurance against fire. The 
machinery was insured in the name of B. co., the 
premiums being charged to A. co. The macliinery 
was destroyed by tire, &> B. co. received £1,600 
insurance money. About a fortnight later A. co. 
was wound up voluntarily and was found to be 
insolvent. At the date of winding up £744 
remained due on the bills of sale, so that B. co. 
had a surplus of £856 insurance money in hand 
for A. co. after deducting the secured debt. On 
the other hand A. co. owed B. co. £2,099 unsecured 
book debts ; — Held : as the mutual dealings had 
resulted in cross money claims before the winding 
up, B. CO. was entitled to set off the £856 surplus 
insurance money against the £2,099 book debts 
under the Bkpey. Act, 1883, s. 38 . — Re Thorne 
(H. E.) & Son, Tti^d., [1914] 2 Oh. 438 ; 84 L. J. Oh. 
161 ; 112 L. T. 30 ; 68 Sol. Jo. 756 ; [1915] 
H. B. R. 19. 

6935. Preferential debts — Wages — Work- 
man paid partly by salary & partly by commis- 
sion.] — Be Earle’s Shipbuilding & Engineering 
Go., Barclay & Oo. v. Earle’s Shipbuilding 
&; Engineering Oo., [1901] W. N. 78. 

Annotation : — Reid. He Elcin, Ex p. Goodwin (1906), 22 

T. L. R. 664. 

6936. Crown debts.] — The bkpey. rule that 

Crown debts have no claim to priority of payment, 
other than such priority as is given by statute, 


obtains equally under 1908 Act, ss. 186 Sc 209, 
in the case of winding up an insolvent co. — ^F ood 
Controller v. Cork, [1923] A. 0. 647 ; 92 

L. J. Ch. 587 ; 39 T. L. R. 699 ; 67 Sol. Jo. 788, 

H. L. 

6937. Practice — Claim by creditor out of juris- 
diction — Security for costs.] — Where a creditor re- 
siding out of the jurisdiction applies in a voluntary 
winding up for a declaration that he is entitled to 
prove m the winding up, the cl. has jurisdiction 
to require him to give security for costs. Semble : 
wherever a person out of the jurisdiction comes 
forward as an actor in a winding up, whether 
volunta^, or under supervision, or by the ct., 
the ordinary practice of the ct. as to ordering 
security for costs applies . — Re Pretoria Pieters- 
BURG Ry. Co. (No. 2), [1904] 2 Oh. 359 ; 73 
L. J. Ch. 704 ; 91 L. T. 285 ; 53 W. R. 74 ; 48 
Sol. Jo. 605. 


Sub-sect. 9. — Distribution of Assets. 

A. In General. 

6938. What are ‘‘surplus assets.^’] — An invest- 
ment made by a limited co. on capital account 
having fallen in value, the amount of depreciation 
was, in the half-yearly accounts, debited to 
revenue. When the co. afterwards went into 
liquidation, the investment had risen again in 
value, & the liquidator in his accounts credited 
to revenue as “ appreciation ” the amount which 
had previously been debited as depreciation ; — 
Held : that the amount credited by the liquidator 
to revenue as “ appreciation ” must bo treated as 
income, & not as capital, it being merely a restitu- 
tion to profits of what had been previously taken 
from profits. 

Earnings by a limited co. since the commence- 
ment of its liquidation arc capital & not income.-— 
Bishop v Smyrna & Oassaba Ry. Co. (No. 2), 
[1895] 2 Ch. 590 ; 64 L. J. Ch. 806 ; 73 L. T. 337 ; 
2 Mans. 575 ; 13 R. 803. 

6939. .] — The capital of a co. consisted of 

5,000 shares of £1 each, called A shares, & 5,000 
shares of Is. each, called B shares. The arts, of 
assocn. provided tliat in the event of a winding up 
the surplus assets should be divided into two 
moieties, one of which should belong to Sc be 
distributed amongst the holders of the A shares, 
Sc the other amongst the holders of the B shares, 
Sc that the profits available for distribution should 
be divided in the same way. All the shares had 
been paid in full. The co. was in voluntary 
liquidation. The liquidator had paid the debts 
of the co. Sc the costs of winding up Sc had a 
balance in his hands. He took out this summons 
for the determination of the question how the 
balance ought to be divided between the two 
classes of shareholders : — Held : surplus assets 
in this case meant the surplus after payment of 
outside liabilities <fe repayment to the shareholders 
of capital paid up. Semble : in every case where 
surplus assets are directed to bo divided between 
two classes of shares without reference to the 
nominal amounts of the shares^ or the amounts 
paid up, there is a presumption that surplus 
assets means a surplus after payment of outside 
liabilities Sc repayment of capital. Sc it needs clear 
Sc express words to give the phrase the meaning 
of surplus after payment of debts Sc costs only. — 
Re Ramel Syndicate, Ltd., [1911] 1 Ch. 749 ; 
80 L. J. Ch. 455 ; 104 L. T. 842 ; 18 Mans. 297. 

6940. How distribution made — Shares held by 
company.] — A liquidator has, with the sanction 
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of the ct. power to distribute shares forming part 
of the co/s assets instead of selling them. — 
Be Engush & Foreign Credit Co., Ltd. (1884), 
1 T. L, R. 1. 

6941. Sequestration in Scotland of deceased 

shareholder’s estate — Sequestrator & another jointly 
entitled to beneficial interest — ^Payment to seques- 
trator on joint receipt.] — At the commencetnent of 
the winding up of the co. certain shares stood in 
the register in the name of A., a domiciled Scotch- 
man, who was then dead. The shares were held 
by him as trustee. He had appointed exors. in 
Scotland, one of whom had accepted the office ; 
but he had no legal personal representative in 
England. After A.’s death his estates were 
sequestrated in Scotland. The effect of this, 
according to Scotch law, was to vest in the seques- 
trator, as from the dat/C of the sequestration, the 
whole of A.’s estate, including trust estates, &; 
to divest the exor. entirely. The beneficial 
interest in the shares belonged to the sequestrator 
So another person jointly. There were surplus 
assets of the co. to be returned to the shareholdei*s. 
The sequestrator was willing to give the joint 
receipt of himself & the other beneficiary upon 
payment to him of the proportion of the assets 
payable in respect of A.’s shares : — Held : the 
legal title to the shares was vested in the seques- 
trator, & the money might be paid to him upon the 
joint receipt offered. — Be Tuticorin Cotton 
Press Co., Ltd. (1894), 64 L. J. Ch. 198 ; 71 
L. T. 723 ; 43 W. K. 190 ; 39 Sol. Jo, 61 ; 1 Mans. 
464 ; 13 R. 225. 

6042. Liability of liquidator — Delay In distribu- 
tion.] — Knowles v, Scott, No. 6857, ante, 

6943 . Distribution before creditors provided 

for.] — It is the duty of the liquidator to find out 
from the books & papers of tlie co., <fe the statement 
of affairs who are the creditors of the co., & if any 
creditor omits to put in his claim the liquidator 
shall communicate with him. 

1862 Act, s. 133, imposes a statutory duty on 
the liquidator to pay the debts of the co, pari 
2 ) 08811 , &, subject thereto, to distribute the property 
of the co, amongst the shareholders ; & whilst 
the liquidation continues a contributory can 
apply under sect. 138 of the Act, & a creditor can 
apply under Companies Act, 1900 (c. 43), s, 25, 
to the ct. for relief in resspect of his rights. When 
the co. is dissolved the statutory remedy is gone, 
but the duty remains, & a contributory or creditor 
has a remedy at common law for injury caused to 
him by a breach of the liquidator’s statutory duty. 

A CO. went into voluntary liquidation <fc 
appointed a liquidator, & its business assets 
were transferred as a going concern to a j)ur- 
chasing co. in consideration of fully paid-up shares 
in the purchasing co., who covenanted to pay 
all the debts & liabilities of the liquidating co. 
The liquidator received the purchase consideration 
of fully paid-up shares & distributed them amongst 
the shareholders of the liquidating co. The 
assets of the liquidating co. were sufficient to pay 
all its debts in full, but the liquidator, beyond 
advertising insufficiently for creditors, took no 
steps to ascertain the creditors of the liquidating 
co. or to see that they were paid, lie left every- 
thing to the purchasing co. After the dissolution 
of t& liquidating co. : — Held : the liquidator had 
been guilty of negligence in the, discharge of his 
statutory duty, & was liable in damages to unpaid 
creditors of the liquidating co. of whose claims 
he was aware and who had no notice of the liquida- 
tion until long after the dissolution of the co. — 


PuLSFORD V, Devenish, [1903] 2 Ch. 025 ; 73 
L. J. Oh. 35 ; 52 W. R. 73 ; 19 T. L. R. 688 ; 
11 Mans. 393. 

Annotations: — Folld. Argils v, Coxeter (1913), 29 T. L. R, 

355. ReM. Woods v, WinskilU [1913] 2 Ch. 303, 

6944. .] — Pltfs. sued a limited co. 

called C. & Sons, Limited, for the price of goods 
sold & delivered. During the progress of that 
action 0. & Sons, Limited, went into voluntary 
liquidation, present defts. being appointed liqui- 
dators, &, later, that co. was dissolved. Pltfs. 
were not aware of the liquidation & dissolution 
till a later date, &> when they became aware thereof 
they sued defts. to recover trom them as damages 
the price of the goods which had been supplied 
to the co., pltfs. alleging that defts. as liquidators 
had committed a breach of their statutory duty 
in allowing the co. to be dissolved before the co.’s 
debts had been paid. Pltfs. also claimed to 
recover from defts. the amount of the costs that 
had been thrown away in the action against 
C. & Sons, Limited, that action having abated on 
the dissolution of the co. : — Held: (1) defts. 
had committed a breach of their statutory duty 
in allowing the co. to be dissolved before its debts 
had been paid & they were liable in damages 
to pltfs. in respect of the claim for goods sold to 
the co. ; (2) defts. were not in the circumstances 
liable for the costs thrown away in the action 
against 0. & Sons, Limited, as the incurring of 
those costs was not the natural consequence of 
deft.’s breach of statutory duty. — Argylls, IjTD. 
V, Coxeter (1913), 29 T. L. R, 355. 

6945. Whether money In hands of liquidator can 
be attached — By Judgment creditor of member.] — 
Money in the hands of the liquidator in a voluntary 
winding uij of a co. cannot be attached by the 
judgment creditor of a shareholder. — M ac^k v. 
Ward, [1884] W. N. 16 ; 28 Sol. Jo. 234 ; Bitt. 
Rep. in Ch. 23. 

Compare, No. 7037, post, 

6946. Restraint of distribution — At instance of 
creditor — Until provision made — For future rent.] 

— A banking co. which had been registered under 
1862 Act, obtained demises of premises from pltf. 
& covenanted to pay him rent at tlie usual periods 
during the terms. The shareholdei-s passed a 
resolution for a voluntary winding up of the co., 
though it was not insolvent. A question having 
arisen as to pltf.’s claim for the future rent he 
brought an action for an injunction to restrain 
the distribution of the assets until the liability 
of the CO. had been j^rovided for : — Held : the 
lessor was entitled to have a sum set apart which, 
when invested in consols would with half-yearly 
rests, be sufficient to i^roduce the amount of the 
rent. — O ppenheimer v, British <fc Foreign 
Exchange & Investment Bank (1877), 6 Ch. D. 
744 ; 46 L. J. Ch. 882 ; 37 L. T. 629 ; 26 W. R. 
391. 

Annotations: — Consd. Gooch v. London Bankers’ Assocn. 

(1885), 1 T. L. K. 642. Refd. Re Midland CoaL Coke & 

Iron Co., Craig’s Claim, [18951 1 Ch. 267, Mentd. Re 

Madras Irrigration & Canal Co., Wood v. Madras Irrigation 

& Canal Co. (1883), 23 Ch. D. 248. 

6947 . .1 — An injunction 

was granted, on motion by the lessor, to restrain 
a CO. in voluntary liquidation from distributing 
assets among its shareholders without setting 
aside sufficient assets to provide for future rent 
& other liabilities under a lease. — Goocii v. London 
Banking Assocn. (1885), 32 Ch. D. 41 ; 1 T. L. R. 
642 ; on appeal (1886), 32 Ch. D. 49, C. A. 
Annotations : — Rdfd. Re Alidland Coal, Coke, & Iron Co., 

Craig’s Claim, [1895] 1 Ch. 267. Mentd. Re Law Car & 

General Insco. Corpn., [1913] 2 CJh. 103. 

6948. '•] — When a limited 
co. is voluntarily wound up a lessor who has 
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granted a lease to the co. not assignable without 
his consent may obtain an interdict against the 
liquidator of the co. dividing the surplus among 
the shareholders until some provision to meet his 
future contingent claims against the co. is made. — 
Elphinstone (Lord) r. Monkland Iron & Coal 
Co. (1886), 11 App. Cas. 332 ; 36 W. R. 17, H. L. 
Annotations: — Refd. Be Midland Coal, Coko, & Iron Co., 
Cralff’s Claim, [ISOri] 1 Ch. 267. Mentd. Adams v. Great 
North of Scotland Ry., [181)11 A. C. 31 ; Law v. Reddltch 
L. B., [1892] 1 Q. B. 127 ; Willson v. Love, [1890] 1 Q. B. 
626 ; Stegmann v. O’Connor (1899), 81 L. T. 627 ; Clyde- 
bank Engineering & Shipbuilding Co. v. Yzqnlerdo y 
Castaneda, [1905] A. C. 6; Diestal v. Stevenson, [190(f] 
2 K. B. 345 ; Re Law Car & General Insoe. Coi-pn., [1913] 
2 Ch. 103 ; Dunlop Pneumatic Tyre Co. v. New Garage & 
Motor Co., [1915] A. C. 79. 


R. Payments of Fees^ Costs, Charges and Expenses, 

6949. Liquidator’s remuneration & costs — Post- 
poned to petitioner’s costs.] — Re New York Ex- 
change Co., No. 7340, post, 

6950. &; costs of liquidator’s solicitor.] 

— Where a co. has gone into voluntary liquidation 
& appointed a liquidator, & afterwards, on a 
creditor’s petition for a compulsory order, a 
supervision order is made directing petitioner’s 
& liquidator’s costs to be taxed <fe paid out of the 
assets, the liquidator’s remuneration for the 
period from the commencement of the winding 
up to the supervision order must be postponed 
to the taxed costs of petitioner & of the liquidator’s 
solr., & also to any further costs for work properly 
done by the solr. by the authority of the liquidator 
subsequently to the order. — Re Sanitary Burial 
Assocn., 1 1900] 2 Ch. 289 ; 69 L, J. Ch. 551 ; 
82 L. T. 639 ; 7 Mans. 459 ; sub nom. Re Sanitary 
Burial Assocn., Ltd., Ex p. Wingfield, 48 
W. K. 529 ; 44 Sol. Jo, 488, C. A. 

6951. Costs of legal proceedings by & against 
company — Proceedings against company — Caused 
by company’s wrongful opposition to claim.] — E. 
was induced by B., who was agent of the U. co., 
to insure his premises in that co. I), inspected 
the premises <fe described them as roofed with 
slate, whereas one of the smaller buildings was 
roofed witli felt. The premises were partially 
destroyed by tire, the felt-roofed building, how- 
ever, being uninjured : — Held : this was not a 
misdescription so material as to avoid the policy, 
but even if it was material it was cured by the 
fact of D., who was agent for the IT. co., having 
inspected the premises & given the description. 

The CO. having unjustly resisted the claim, 
&/ compelled the claimants to file a petition for 
winding up, & to bring an action at law, & having 
subsequently gone into voluntary liquidation : — 
Held : the costs of the claimants’ petition <& action 
at law were allowed priority. — Re Universal 
Non-Tariff Fire Assurance Co., Ex p. Forbes 
& Co. (1875), as reiiorted in 23 W. R. 464. 

6952. .] — Although 1862 Act, s. 163, 

making void aU proceedings against a co. in liquida- 
tion taken after the commencement of the winding 
up, applies in terms only to cases in which the co. 
is being wound up by the ct., or subject to the 
supervision of the ct., & not to the case of a 
voluntaiy winding up, yet, having regard to the 
scheme of the Act, & especially to sect. 133, 
which enacts that, as a consequence of a voluntary 
winding up, the property of the co. shall be applied 
in satisfaction of its liabilities pari passu, a creditor 
who, before the resolution to wind up, has com- 
menced an action against the co. but does not 
obtain judgment until after the resolution, is 
not entitled to enforce his judgment so as to 
obtain priority over other creditors for liis judg- 
ment debt & costs ; & if, subsequently to the 


judgment, a supervision order is made, the ct. 
may, in the exercise of its discretion under sect. 87, 
either stay further piDceedings in the action or 
allow pltf. to continue them on terms. 

Thus, where shortly after an action had been 
commenced in Scotland against an English co. 
for damages for personal injuries to one of the co.’s 
workmen at their works in Scotland, the co. 
passed a resolution to wind up voluntarily, & 
pltf. in the action, though having notice of the 
resolution, proceeded with his action & obtained 
judgment for damages & costs, but before he was 
able to enforce his judgment by execution against 
the co.’s property in Scotland, an order was made 
in England continuing the winding up under 
supervision, the ct. allowed pltf. to continue his 
proceedings under the judgment, but on the 
terms that he should have no priority over the 
other creditors in the winding up ; & that, so 
far as the proceedings in the action interfered 
with the winding up, he should do all in his power 
to enable the liquidator to get in the co.’s assets 
in Scotland. 

A creditor-pltf. in an action against a co. in 
voluntary liquidation is not entitled to any 
priority in the winding up for his costs of the 
action ; he can only add them to liis debt . — Re 
Thurso New Gas Co. (1889), 42 Ch. D. 486 ; 
61 L. T. 351 ; 38 W. R. 156 ; 5 T. L. R. 562 ; 1 
Meg. 330. 

Annotations : — Folld. Re Snyder Dynamite Projectile Co. 

(1893). 37 Sol. .lo. 304. Distd. Re Wenboni. [1905] 1 Ch. 

413. Refd. Harrison v, Mortgagre Insce. Corpn. (1893), 

10 T. L. K. 141. 

6953. ,] — Re Snyder Dynamite 

Projectile Co., Ltd. (1893), 37 Sol. Jo. 304. 

6954. Claim for damages repudiated 

by liquidator.] — Where there is a winding up of a 
co., whether compulsory or voluntary, aU claims 
of creditors, including those in respect of costs, 
ought primd facie to be dealt with in the winding 
up in accordance with the rules applicable to the 
distribution of the assets ; but if an action is 
pending to which the co. is a party, & the co. by 
its liquidator determines to prosecute or defend 
the proceedings for the estate, the estate must be 
treated as the party litigant, & must in case of 
failure pay the costs in fiiH. 

C. brought an action against a co. for damages 
for breach of contract. After a day had been 
fixed for the trial the co. passed an extraordinary 
resolution for voluntary winding up. Witliin a 
week afterwards C. wrote to the liquidator asking 
whether he was prepared to admit C.’s claim in 
whole or in part. The liquidator replied that 
he could not admit the claim. At the trial 0. 
recovered judgment for damages costs : — 
Held : the liquidator had adopted the defence of 
the action, & O.’s costs of it must be paid in full 
out of the assets of the co . — Re Wenborn & Co., 
[1905] 1 Ch. 413 ; 74 L. J. Ch. 283 ; 92 L. T. 228 ; 
53 W. R. 332 ; 21 T. L. R. 229 ; 49 Sol. Jo. 259 ; 
12 Mans. 45. 

Annotation : — Apld. Re Free (1911), 56 Sol. Jo. 175. 

6955. Proceedings by company — Proceed- 

ings unsuccessful.]— Costs of unsuccessful litiga- 
tion given against a co., whether merely ordered 
to be paid, or ordered to bo paid out of the assets, 
or by the liquidator out of the assets or otherwise, 
& whether the co. is in voluntary or compulsory 
winding up, ought to be paid out of the assets of 
the CO. in priority to the co.’s own costs. 

The P. Syndicate, in voluntary liquidation, 
others brought an action against B. Limited for 
an injunction. The action was dismissed, So it 
was ordered that defts. in the action should recover 
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their costs against pltfs. B. Limited’s costs were 
taxed at £300 & co. file at Somerset House showed 
assets of the P. Syndicate in land sufficient to 
satisfy this sum in full'. But the liquidator of the 
P. Syndicate paid the costs of that syndicate’s 
own solr. in full, &; only paid the residue, the sum 
of £86 to B. Limited on account of their costs. 
On a summons taken out by B. Limited against 
the P. Syndicate for the payment of £214 the 
balance of their costs : — Held : B. Limited’s costs 
ought to have been paid in priority to the P. 
Syndicate’s costs, & the liquidator must pay the 
appcts. the balance of their costs . — Re Pacific 
Coast Syndicate, Ltd., [1913] 2 Ch. 26 ; 108 
L. T. 823 ; 57 Sol. Jo. 518 ; 20 Mans. 219 ; svh 
nom. Re Pacific Coast Syndicate, Ltd., Ex p. 
British Columbian Fisheries, Ltd., 82 L. J. Ch. 
404. 

6956. Amount required to satisfy lessor’s claims 
under covenant to repair .] — Re Levi & Co., No. 

6907, ayite. 

C. Disirihuiion amongst Creditors. 

6957. Dividend paid to some creditors under 
prior inspectorship deed.] — Under 1862 Act, s. 133, 
the assets of a co. which is being wound up must 
be applied in satisfaction pari passu of the liabilities 
of the co. as they exist at the commencement of 
the winding up. Where, therefore, prior to the 
winding up, a dividend had been paid under an 
inspectorship deed to some creditors of the co., 
but not to others : — Held : there being no question 
of fraudulent preference, those who had not 
received any dividend were not entitled to a 
dividend under the winding up in priority to those 
who had . — Re Smith, Knight & Co., Ex p. 
Ashbury (1868), L. R. 5 Eq. 223 ; 37 L. J. Ch. 
264 ; 18 L. T. 45 ; 16 W. R. 473. 

6958. Servants — ^Salary payable out of “profits.”] 
— ^P. & V. agreed to serve a co. at a fixed salary 
which they were not to be entitled to draw except 
only out of profits (if any) arising from the business 
of the co. which might from time to time be 
available for such purposes, but such salary should 
nevertheless be cumulative, & accordingly any 
arrears thereof should be payable out of any 
succeeding profits. The business of the co. 
included the purchase & sale of shares. In the 
course of & for the purposes of its business the co. 
acquired shares & debentures in another co. 
The shares were sold for cash & the proceeds 
brought into profit & loss account. The debentures 
were included in the yearly balance-sheets of the 
co. as an unvalued asset. In the voluntary 
liquidation of the co. the whole of the assets were 
sold, the debentures realising £3,072. All the 
creditors, except P. & V., to whom about £8,000 
in respect of arrears of salary was due, were paid 
in full, & all the subscribed capital was returned 
to the shareholders, leaving a surplus of £3,328 
in the hands of the liquidator: — Held: (1) the 
surplus in the hands of the liquidator ought to be 
treated as undrawn profits arising from the 
business of the co. out of which P. & V. were 
entitled to be paid ; (2) meaning of “ profits ” 
explained. — Re Spanish Prospecting Co., Ltd., 
[1011] 1 Ch. 92; SOL. J. Oh. 210; 103 L. T. 
609 ; 27 T. L. R. 76 ; 55 Sol, Jo. 63 ; 18 Mans. 
91, O. A. 

Mentd. Garwood r, Garwood (1911), 104 

Ij. T. 341 ; Pool V. Guardian Investment Trust Co., 

(1922j 1 K. B. 347. 

6959. Statute-barred creditors.] — A voluntary 
liquidator having surplus assets available for 


distribution issued a summons to determine 
(inter alia) whether he was at liberty to j)ay 
statute-barred creditors thereout. At the hearing 
of the summons the statute-barred creditors 
contended that he was, & the shareholders that 
he was not, at liberty to do so. The ct. declined 
to answer the question specificallj^, but directed 
the liquidator to apply the assets in a due course 
of administration. The liquidator having subse- 
quently paid certain statute-barred creditors the 
shareholders issued another summons to determine 
whether it was a proper payment : — Held : having 
regard to the shareholders’ objection formally 
taken on the first summons, & to the order made 
thereon, the payment to the statute-barred 
creditors was improper . — Re Fleetwood & Dis- 
trict Electric Light & Power Syndicate, 
[1915] 1 Ch. 486 ; 84 L. J. Oh. 374 ; 112 L. T. 
1127 ; 31 T. L. R. 221 ; 59 Sol. Jo. 383 ; [1915] 
H. B. R. 70. 

6960. As between different classes of debenture- 
stocks.] — ^A private co. in 1912 created an issue 
of £20,000 6 per cent debenture-stock secured by 
a deed-poll dated June 12, 1912, which gave the 
debenture-holders a right in a winding up to 
50 per cent, of the surplus assets. This debenture- 
stock, of which £15,950 was issued, could be paid 
off at any time by the co. on six months’ notice. 
In 1913 the debenture -stockholders by extra- 
ordinary resolutions sanctioned the issue in 
priority to the existing debenture-stock of £20,000 
perpetual Prior Lien Debenture-Htock, carrying 
6 per cent interest payable out of profits only & 
the right to one -third of the surplus assets in a 
winding up ; & they resolved that the interest 
on the 6 per cent debentuie-stock should only 
be iiayable out of profits & that they should be 
entitled only to one-third of the surplus assets in 
a winding up. £10,000 Prior Lien Debenture- 
Stock were issued accordingly. In Apr. 1920, 
the CO. sold its principal asset, & out of the 
purchase -money paid off the two debenture - 
stocks. In Oct. 1920, it was resolved by special 
resolution that the co. should be voluntarily 
wound up : — Held : as to both debenture-stocks, 
the holders were entitled to share in the surplus 
assets, as there was notliing in the bargains 
inconsistent with or repugnant to the right of 
redemption. — Re Cuban Land Co., [1921] 2 Ch. 
147 ; 90 L. J. Ch. 440 ; 125 L. T. 792 ; 65 Sol. Jo. 
680 ; [1921] B. & 0. R. 168. 

Right of creditors to restrain distribution — Until 
provision made for future claims .] — See Nos. 6946- 
6948, ante, 

D. Distribution amongst Contributories. 

(a) In General. 

6961. As between shares with different amounts 
paid up — Vendor’s fully paid-up shares — Effect of 
agreement for sale with promoters.] — By an agree- 
ment set out in arts, of assocn., a certain number 
of the shares, called “ vendors’ shares,” were 
issued as fully paid up, & it was agreed that the 
holders of these shares should be entitled to 
dividends upon so much thereof as should be 
equal to the amount paid up on the ordinary 
shares, & to interest at five per cent upon the 
remainder. £7 only out of £10 was called up on 
the ordinary shares. The co. went into voluntary 
liquidation, &, after paying all the debts & 
liabilities, the liquidator, having a considerable 
surplus in his hands for distribution among the 
contributories, paid interest at five per cent to 
the holders of the vendors’ shares on £3 per share, 
up to the date of the commencement of the 
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winding up. On motion made by the liquidator 
for the order of the ct. as to the distribution of the 
remaining assets of the co. : — Held : the agree- 
ment was binding as between the shareholders, 
& £3 a share must be repaid to the holders of the 
vendors’ shares, with interest thereon at five per 
cent from the date of the winding up until such 
repayment, before any payment coiild be made 
to the ordinary shareholders. — Re Exchange 
Drapery Co. (1888), 38 Oh. D. 171 ; 57 L. J. Oh. 
914 ; 58 L. T. 544 ; 36 W. R. 444 ; 4 T. L. R. 
381. 

AnnoUiHons Refd. Lock V. Queensland Investment & 

Land Mortgage Co., [1896] 1 Ch. 397 ; JRe United Provident 

Assce., [1910] 2 Ch. 477. 

6962. .] — Re Scinde, Punjaub & Delhi 

CoRPN. (1867), 6 Ch. App. 53, n. 

Annotaiiona : — Apld. Re Hodges’ Distillery Co., Ex p. 

Maude (1870), 6 Oh. App. 51. Consd. Re Driffield Gas 

Light Co., [1898] 1 Ch. 451. 

5903, ,] — ( 1 ) A co. having called up & 

exhausted all its capital, raised new capital, on 
the terms that, in the event of the windmg up 
of the CO., no call should be made on the new shares 
for any purpose other than for payment of the 
debts of the co., & that no call should be made 
for repayment to the holders of the original 
shares. Upon the co. being subsequently wound 
up voluntarily, there was round to be a surplus 
after payment of debts : — Held : this surplus, 
though arising from payments by the new share- 
holders, could not be returned under the above 
resolution to the new shareholders alone, but must 
be divided between both sets of shareholders. 
(2) The original shares of £1 each were fully 
paid up, but only 16s. had been paid upon the new 
£1 shares : — Held : the surplus must be divided 
among botli sets of shareholders in proportion to 
the amounts paid up, (te the old shareholders were 
not entitled to have their shares equalised with 
the new shares before division of the surplus. — 
Re Eclipse Cold Mining Co. (1874), L. R. 17 Eq. 
490 ; 43 L. J. Ch. 637. 

6964. .] — Re London & Brighton Stock- 

Exchange Co., Ltd. (1887), 4 T, L. R. 2. 
Annotation : — Refd. Birch V. Cropper, Re Bridgewater 

Navigation Co. (1889), 14 App. Cas. 525. 

6965. .] — The arts, of assocn. of a limited 

co. incorporated under 1862 Act, provided that 
the net profits of each year should be divided 
pro rata upon the whole paid-up share capital, & 
that the directors might declare a dividend there- 
out on the shares in proiiortion to the amounts 
paid up thereon. The arts, contained no pro- 
visions as to the distribution of assets on the 
winding up of the co. The original capital con- 
sisted of ordinary shares, partly paid up. After- 
wards preference shares were issued entitling the 
holders to a dividend at a fixed rate with priority 
over all dividends Sd claims of the ordinary share- 
holders. The preference shares were fuUy paid 
up. The undertaking having been sold under 
an Act which made no provision for the dis- 
tribution of the purchase-money among the 
shareholders, the co. was voluntarily wound up 
& assets remained for distribution : — Held : in 
distributing the assets “ amongst the members 
according to their rights & interests in the co.,” 
& in adjusting ” the rights of the contributories 
amongst themselves ” under 1862 Act, s. 133 
(1), (10), the liability of the ordinary shareholders 
for the unpaid balance of their shares must not 
be disregarded, & after discharging all debts & 
liabilities & repaying to the ordinary & preference 
shareholders the capital paid on their shares, the 
assets ought to be divided among all the share- 
holders, not in proportion to the amounts paid 


on the shares, but in proportion t ;0 the shares 
held. — ^Birch v. Cropper, Re Bridgewater 
Navigation Co., Ltd. (1889), 11 App. Cos. 525 ; 
59 L. J. Ch. 122 ; 61 L. T. 621 ; 38 W. R. 401 ; 
5 T. L. R. 722 ; 1 Meg. 372, H. L. 

An^tationa : — Consd. Re Sheppard’s Corn Malting Co., 
Exp, Lowenfeld (1893), 70 L. T. 3 ; Re Anglo -Continental 
Corpn. ot Western Australia, [1898] 1 Ch. 327 ; Re 
Driffield Gas Light Co., [1898] 1 Ch. 451 : Re Mutosoope 
& Biograph Syndicate, [1899] 1 Ch. 896 : Re Odessa 
Wateiworks Co., [1901] 2 Ch. 190, n. Refd. Re Weymouth 
& Channel I^ands Steam Packet Co., [1891] 1 Ch. 66; 
Re Now Transvaal Co., [1896] 2 Oh. 750; Re Welsh 
Whisky Distillery Co. (1900), 16 T. L. R. 240 : Re Espuela 
Land & Cattle Co., [1909] 2 Ch. 187 ; WiU v. United 
Lankat Plantations Co., [1912] 2 Ch. 571 ; Re Fraser 
& Chalmers, [1919] 2 Ch. 114. Mentd. Re Wakefleld 
Rolling Stock Co. (1892), 36 Sol. Jo. 524; Amirews v. 
Gas Meter Co., [1897] 1 Ch. 301 ; Welton v. Saflery, 
[1897] A. C. 299 ; Re Printers & Transferrors Soo., 
Challinor V. Maskeiy (1899), 68 L. J. Ch. 537 ; Re Welsbach 
Incandescent Gas Light Co., [1904] 1 Oh. 87. 


6966. .] — The undertaking of the co. had 

been purchased in 1885 by the Indian Govt, 
according to the terms of a special Act, &> the 
question was as to the rights of stockholders 
&> holders of partly paid-up shares inter se in 
the distribution of the purchase-money. The cts. 
below had decided that they were entitled to have 
the smn divided among them ratably, in pro- 
portion to the amounts actually paid by them 
respectively, not in proportion to their nominal 
interest in the co. The holders of partly paid 
shares appealed : — Held : the judgment of the 
ct. below must be affirmed. — Sheppard v, Scinde, 
Punjaub & Delhi Ry. Co. (1889), 60 L. T. 641, 
H. L. ; ajfg. (1887), 56 L. J. Ch. 866 ; 57 L. T, 
585 ; 36 W. R. 1 ; 3 T. L. R. 721, C. A. 

Annotations : — Consd. Birch v. C-roppor, Re Bridgewater 
Navigation Co. (1889), 14 App. (jas. 525 ; JBe Driffield 
Gas Light Co., [1898] 1 Ch. 451. Refd. Be London & 
Brighton Stock -Ex change Co, (1887), 4 1\ L, H. 2. 
Mentd. Re Beeston Pneumatic Tyre Co. (1898), 14 T. L. R. 
338. 


0907 , Shares issued at discount,] A co, 

was incorporated in 1857 with limited liability, 
by registration under 1856 Act. The capital 
was divided into £10 shares, & the shares issued 
were paid up in full cash. In 1861 the co. was in 
difficulties, & the market value of the shares was 
only £3 per share. The co. resolved to increase 
their capital, & special resolutions were passed, 
after notice sent by post to every shareholder 
in accordance with the co.’s regulations, to 
increase the capital by the creation of additional 
£10 shares, which, as well as the unissued original 
shares, were to be issued at a discount of £7 per 
share. In pursuance of these resolutions, notices 
offering the new shares for subscription were sent 
to all the existing shareholders, & thereupon a 
number of shares were applied for &- issued as 
fully paid-up, on payment by the allottees of only 
£3 per share. The shares thus issued were 
treated for upwards of twenty years, as to payment 
of dividend & otherwise, in every respect on the 
same footing as the original shares. In 1889 
the co. resolved on a voluntary winding up. 
The creditors were all satisfied, there remained 
a surplus of £25,000 foT’ division among the share- 
holders. The liquidator applied to the ct. to 
determine the mode in which the fund ought to be 
divided : — Held : the contract entered into by 
the holders of the discount shares was a contract 
as between themselves & the co, alone & ultra 
xnres ; & as between those shareholders & the old 
there was no contract, either express or implied, 
that in the event of the co.’s debts being satisfied 
there being surplus assets, the new shareholders 
should be entitled to any priority or advantage 
in the distribution of those assets . — Re Wey- 
mouth & Channel Islands Steam Papket Co., 
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[1891] 1 Ch. 66 ; 60 L. J. Ch. 93 ; 63 L. T. 

39 W. R. 49 ; 7 T. L. R. 67 ; 2 Meg. 283, 366; 
C. A. 

Annotations: — Apld. Rc Railway Time Tables Publishing 

Co., Exp. Welton, [1895] 1 Ch. 256. Refd. Re Wakefl^ 

Rolling Stock Co., [1892] 3 Ch. 165 ; Welton v. Saffery, 

[1897] A. C. 299. Mentd. Hong-Kong Sc China Gas Co. 

V. Glen, [1914] 1 Cli. 527. 

6968. .] — In the winding up of the co. 

all debts had been paid & the costs of the 
liquidation provided for, & there remained surplus 
assets available for distribution among the share- 
holders, but not sufficient to repay them in full 
the amount of capital contributed by them. 
The capital consisted of — first £1 shares which 
were fully paid ; secondly, £5 shares upon which 
£1 per share had been called up, & that amount 
only paid ; & thhdly, £5 shares upon which the 
shareholders had paid various sums in advance of 
calls in addition to the £1 i)er share called up. 
These shareholders had been receiving interest 
upon the amount of then advances. The question 
was upon what principle the surplus assets should 
be distributed among the shareholders: — Held: 
the £5 shares must be treated as five £1 shares, 
with 4s. per share paid up ; & the surplus must 
be applied — first, in repaying to the £5 share- 
holders who had paid money in advance of calls 
the amount of their advances, with interest there- 
on to the time of repayment ; secondly, in re- 
paying to the £1 shareholders 16.^. per share ; 
thirdly, when all the shares had thus been brought 
to the level of having 4.9. paid thereon, the re- 
mainder must be distributed among all the 
shareholders equally, the £5 shares being treated 
as five £1 shares. — Re Wakefiei.d Rolling 
Stock Co., [1892] 3 Ch. 165 ; 61 L. J. Ch. 670 ; 
67 L. T. 83 ; 40 W. R. 700 ; 8 T. R. R. 660 ; 36 
Sol. Jo. 524. 

Annotations Refd. Re Espuela Land & Cattle Co., [1909] 

2 Ch. 187 ; Re United Provident Absco., [1910] 2 Ch. 477. 

6969. Unlimited company.] — 1862 Act, ss. 

109, 133, do not supply a rule for the mode of 
adjusting loss of capital or of distributing surplus 
assets, but only supply the necessary jjowers for 
giving effect t^j the rights <fc interests of theimrties. 
In ascertaining those rights in the case of co.’s 
constituted under the Cos. Acts, in the absence 
of any provision in the memorandum or arts, of 
assocn., the capital account must first bt? equalised, 
& the balance must be appropriated according to 
the nominal amount of the shares, & a clause in 
the memorandum or arts, regulating the dis- 
tribution of dividends will not of itself govern the 
distribution of surplus. 

In the case of co.’s not constituted under the 
Acts effect must be given to any clause, in the 
deed under which the co. was constituted, with 
regard t/O surplus assets, but a provision as to 
distribution of dividends does not of itself govern 
the distribution of surplus. 

By the deed of settlement under which a co. 
was originally constituted losses were to be made 
good by the shareholders “ in proportion to their 
I’espective shares,” profits were to be divided 
amongst them ” according to the amount of their 
respective shares,” &c ui^on a winding up the 
residue, after paying debts, was to be ” divided 
between the several proprietors ” — ^namely, share- 
holders — ” for the time being in proportion to 
their respective shares.” The shares were of 
£10 each. Home were fully paid, others were only 
paid up to the extent of £6 IO 5 . per share, some 
of both classes had been issued at a premium. 
The CO. was afterwards registered under 1862 
Act, Part VII., as an unlimited co. It sold its 


undertaking & went into voluntary liquidation, 
& after payment of its debts & the costs of liquida- 
tion had a surplus more than sufficient to return 
all the paid-up capital : — Held : (1) the surplus 
must first be applied in returning the paid-up 
capital ; (2) the balance must be distributed 

amongst all the shareholders in proportion to the 
nominal amounts of their shares, & without 
regard to the premiums paid by any shareholders, 
or the manner in which dividends were payable 
or had in fact been paid. — Re Driffield Gas 
Light Co., [1898] 1 Oh. 451 ; 67 L. J. Ch. 247 ; 
78 L. T. 162 ; 46 W. R. 411 ; 14 T. L. R. 269 ; 
42 Sol. Jo. 325 ; 5 Mans. 253. 

Anrwtation : — As to (2) Consd. Re Mutoscope & Biograph 

Syndicate, [1899] 1 Oh. 896. 

6970. .] — The regulations of a co. with a 

nominal caijital in £1 shares provided that if upon 
the winding up the surplus assets should be more 
than sufficient to repay the whole paid-up capital, 
the excess should be distributed among the 
members in i)roportion to the capital paid or which 
ought to have been paid on the shares held by 
them respectively at the commencement of the 
winding up. Some of the shares issued were 
fully paid up ; on others only 10s. per share had 
been x)Rid‘ There was an excess in the winding 
up after paying debts & expenses & repaying 
all the paid-up capital : — Held : the excess was 
distributable in proportion to the capital actually 
paid up. — Re Mutoscope Biograph Syndicate, 
[1899] 1 Ch. 896 ; 68 L. J. Ch. 417 ; 81 L. T. 
22 ; 47 W. R. 520 ; 43 Sol. Jo. 479 ; 6 Mans. 
298. 

Annotation : — Apld. Re Welsh Whisky Distillery Co. (1900), 

16 T. L. R. 246. 

6971. .] — Re Welsh Whisky Distillery 

Co., Ltd. (1900), 16 T. L. R. 246 ; 44 Sol. Jo. 
296. 

6972. Whether shares fully paid up — Bank- 

ruptcy of holder of partly-paid shares — Proof by 
company for amount uncalled.] — The holder 
of £1 shares in a hmited co., on which 10s. 
per share had been paid, became bkpt., & the 
co. proved in the bkpey. for a call of 1.9. 
per share, which had been made just before the 
bkx:>cy., for the bkpt.’s liability in respect 
of tlie uncalled 9.9. per share. J’lie proof was 
admitted, A the trustee in the bkptcy. paid a 
dividend of 1.9. 6d. in the pound. It was expected 
that a further dividend of Is. iSd. in the pound 
would be paid. The co. went into voluntary 
liquidation, &, after satisfying its debts & liabilities, 
there remained surplus assets in the hands of the 
liquidator : — IleJd : the bkpt.’s shares could not 
by reason of the j^roof in the bkpey. be treated 
as fully paid shares for the i^urpose of the dis- 
tribution of the surplus assets, but that the holders 
of the other shares, which were in fact i)aid up 
in full, were alone entitled to share in the surplus 
assets until the amount i>aid on their shares 
respectively was reduced to that which had been 
in fact paid on the bkpt.’s shares. — Re West Coast 
Gold Fields, Li'd., Rowe’s Trustee’s Claim, 
[1906] 1 Ch. 1 ; 93 L. T. 609 ; 54 W. R. 116 ; 
22 T. L. R. 39 ; 50 Sol. Jo. 43 ; svh nom. Re 
West Coast Gold Fields, Ex p. Salaman, 76 
L. J. Ch. 23 ; 12 Mans. 415, C. A. 

Annotation : — Reid. Re Peruvian Ry. Construction Co. 

(]915), 85 L. J. Ch. 129. 

6973. .] — The original cajiital of a co. 

consisted of preference & ordinary shares, the 
preference shares having a fixed dividend but no 
priority as to capital. The co. having power to 
convert its paid-up shares into stock converted 
its ordinary shares into ordinary stock at face 
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value, but in converting its preference shares into 
preference stock bearing a lower rate of interest 
it gave the holders extra bonus stock to maintain 
their former dividends. The co. also made direct 
issues of fully-paid preference & ordinary stock 
for cash without going through the formality of 
first issuing fully-paid shares & converting them. 
The co. also made direct issues of partly-paid 
ordinary shares & partly-paid ordinary stock for 
cash. All the holders were placed on the register 
& received dividends. Many years after these 
issues were made the co. was wound up voluntarily, 
& after paying all the creditors the liquidator had 
a balance of surplus assets for distribution among 
the members: — Held: (1) having regard to the 
lapse of time, the irregularity in the direct issues 
of the fully-paid preference & ordinary stock 
must be treated as waived, & the holders were 
entitled to rank for the full amount of their 
holding ; (2) the original holders & transferees of 
preference stock converted from fully-paid 
preference shares could only rank for the amount 
representing conversion at face value & not for 
the bonus stock, which was wholly ultra vires & 
must be treated as non-existent ; (3) the holders 
of partly-paid shares were entitled to rank for 
the amount paid & were subject to a call for 
equalisation ; (4) the original holders & trans- 

ferees of partly-paid ordinary stock were not 
entitled to rank at all, as their stock was wholly 
ultra vires & must be treated as non-existent ; 
(5) no call could be made on the holders of the 
bonus or partly-paid stock. — Re Home & Foiieign 
Investment & Agency Co., Ltd., [1912] 1 Ch. 
72 ; 81 L. J. Ch. 364 ; 106 L. T. 259 ; 56 Soh Jo. 
124 ; 19 Mans. 188. 

6974. .] — By one of the arts, of assocn. of 

a co. it was provided that “ If the co. shall be 
wound up, (to the assets available for distribution 
among the members as such shall be insufficient 
to repay the whole of the paid-up capital, such 
assets shall bo distributed so that as nearly as 
may be, the losses shall bo borne by the members 
in proportion to the capital ijaid up, or which 
ought to have been paid up, at the commencement 
of tlve winding up, on the shares held by them 
respectively.” The issued capital of the co. 
consisted of fully paid shares <fe partly paid shares. 
Upon the application of the liquidator in the 
voluntary winding up of the co. for the determina- 
tion of the principle upon which the assets avail- 
able for distribution which were insufficient to 
return to the shareholders the whole of their 
paid-up capital, ought to be distributed : — 
HeM : the assets avaUable for distribution among 
the members of the co. ought, without calling 
up any uncalled capital <to exclusive of such 
uncalled capital, to be distributed among such 
members in proportion to the amounts actually 
paid up or which, according to the calls made 
before the commencement of the winding up, 
ought to have been paid up before the commence- 
ment of the winding up on the shares held by such 
members. — Re Kinatan (Borneo) Rubber, Ltd., 
[1923] 1 Ch. 124 ; 92 L. J. Ch. 613 ; 128 L. T. 
216 ; 39 T. L. B. 53 ; sab nom. Re Kenaton 
(Borneo) Rubber, Ltd., 67 Sol. Jo. 113. 

6975. As between different classes of shares — 
Right of preference shareholders.] — Griffith v , 

Paget, No. 7140, post 

Preference shares fully pald- 

Ordlnary shares partly paid.] — Birch Cropper, 
Re Bridgewater Navigation Co., Ltd., No. 6965, 
ante* 

5977 , Reserve funds.] — The aHs. of 

assocn. of a limited co. provided that the directors 


might, in priority to any dividend, set aside out 
of profits such sum as they thought proper as a 
reserve fund for certain specified purposes, or for 
meeting any other contingencies of the co. ; & tliat, 
subject to that provision, the entire net profits 
of each year should belong to the shareholders. 
At the date of the sale of the undertaking, the 
capital of the co. consisted of ordinary shares, &; 
shares with a fixed preferential dividend. In 
Aug. 1887, during the currency of a financial year, 
the imdertaking of the co. was sold at a i^rico 
which, after repaying to the ordinary & preference 
shareholders the capital paid up on their shares, 

6 discharging all the liabilities of the co., left a 
large smplus. It had been the practice of the co. 
to apportion a part of the annual profits to throe 
funds — namely, the depreciation of steamers fund, 
the canal improvement fund, <fe an insurance 
fund — ^but no part of these funds was ever required 
for the purposes for which they were intended. 
In the accounts for the year 1886, the plant <fe 
debts due to the co. were estimated below, & 
the debts due from the company were estimated 
above, what proved to be their actual y^ue : — - 
HeM: (1) the reserve funds were divisible as 
profits among the ordinary shareholders ; (2) the 
ordinary shareholders were entitled to the net 
profits of the broken year, after paying an 
aijportioned dividend to the preference share- 
holders, (to in taking the accounts the actual 
values of the plant (to debts ought to be substituted 
for the estimated values. — Re Bridgewater 
Navigation Co., [1891] 2 Ch. 317 ; 60 L. J. Ch. 
415 ; 64 L. T. 576 ; 7 T. L. R. 360, O. A. 

Annotations : — As to (1) Apld. Bishop v. Smyrna & Cassaba 
By. (No. 2), [1895] 2 Ch. 590. Consd. Re OdLossa Water- 
works Co., [1901] 2 Ch. 190, n. ; Re Crichton’s Oil Co., 
[1902] 2 Ch. 80. Refd. Rc Annitago, Arniitage v. Garnett, 
[1893] 3 Ch. 341, ii. ; Re Eastern & Australian S.S. Co. 
(1893), 3 Ii. 370 ; Rc Spanish Prospecting Co., [1911] 
1 Ch. 92 ; National Ti'Lpbone Co., [1914] 1 Ch. 755. 
Generally, Mentd. Pool v. Guardian Invcstinont Trust Co., 
[1922] 1 K. B. 347. 

6978. .] —By one of the clauses of the 

arts, of assocn. of a co., wliich was in course of 
being wound up voluntarily, it was provided that, 
if the co. should be wound up, (to the surplus 
assets should be insullicient to repay the whole 
of the paid-up capital, such surplus assets should 
be first applied in repaying to the preference 
siiareholders pro raid the amount of capital paid 
up on the preference shares held hy them re- 
spectively at the commencement of the winding 
up, so far as such surplus assets should extend, 
(to that the balance of such surplus assets, if 
any, should be distributed amongst the ordinary 
sluireholders : — Held : the general rule established 
by Birch v. Cropper^ No. 6965, antc^ that the 
surplus assets of a co. were divisible among all 
tlie shareholders in proportion to their nominal 
interest in the subscribed capital of the co., was 
not affected by the above clause, (to there was no 
reason for giving the words “ surplus assets ” in 
that clause any other than its primd facie meaning, 
namely, all the capital of the co., including unpaid 
calls which might remain after the debts, liabilities, 
(to costs of the co. had been discharged. — Re 
Sheppard’s Corn M.alting Co., Ltd., Ex p. 
Lowenpeld (1893), 70 L. T. 3 ; 1 Mans. 325 ; 

7 R. 337, 0. A. 


Annotations Consd. Re Angl(yC(>iitinen^ 

Western Australia, [1898] 1 Ch. 327. Apld. Re Welsh 
Whisky Distillery Co. (1900), 1(1 T. L. R. 246. 

5979 , Profits earned before liquida- 

tion.] — A sum of money standing to the revenue 
account of a limited co. at the date of the com- 
mencement of the liquidation of the co. <to repre- 
senting net profits earned by the co. down to that 
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date, is applicable in the liquidation to the payment 
of arrears of dividend due at that date to the pre- 
ference shareholders, in priority to the payment of 
a deficit on the capital account & of the costs of 
the liquidation. — B ishop v. Smyrna & (Iassaba 
Ry. Co„ [1895] 2 Oh. 265 ; 64 L. J. Oh. 617 ; 72 
L. T. 773 ; 43 W. R. 647 ; 11 T. L. R. 393 ; 39 
Sol. Jo. 469 ; 2 Mans. 429 ; 18 R. 561. 

Annotations: — ^Dlstd. Re Odessa Waterworks Co., [1901] 

2 Ch. 190, n. Oonsd. Re Crichton’s Oil Co., [1902] 2 Oh. 

86. Reid. Re Spanish Prospeotlng: Co. (1910), 80 L. J. Ch. 

210 ; Re Wakley, Wakloy v. Vachell, [1920] 2 Ch. 205. 

6980. .] — The capital of a trad- 

ing CO. consisted of £10 shares, preference & 
ordinary, all paid up in full, the former being 
entitled to a cumulative preferential dividend. 
The arts, of assocn. empowered the directors to 
set aside out of the profits such sums as they 
thought proper as a reserve fund. For some years 
the preferential dividend was paid & then for three 
yeai's the business was carried on at a loss, the 
result being a loss of capital to the amount of 
£4,346. In the next year there was a profit of 
£1,675 on the year’s trading, but the directors 
(fid not declare a dividend or make any appropria- 
tion of that sum. The co. went into A^oluntary 
liquidation, the debts were all paid, and the capital 
to the extent of £7 per share was returned to the 
shareholders. The sum of £1,675 remained in 
the hands of the liquidator : — Held : upon the 
construction of the arts, the preference shareholders 
were not entitled to have tliis sum applied in paying 
them dividends for the four years in which they 
had received none, but that it must be divided as 
capital ratably among all the shareholders. — 
Re Crichton’s Oil Co., [1902] 2 Ch. 86 ; 71 
L, J. Ch. 531 ; 86 L. T. 787 ; 18 T. L. R. 556 ; 9 
Mans. 402, C. A. 

Annotations: — Distd. Rc Hall, [1909] 1 Ch. 521. Refd. Re 

Accrington Coi-pn. Steam Tram Co., [1909] 2 Ch. 40 ; 

He Spanish Prospecting Co. (1910), 80 L. J. Ch. 210; 

Re Wakley, Wakley v. Vachell, [192()] 2 Ch. 205. 

6981, Effect of agreement for sale of 

undertaking.] — Re Beeston Pneumatic Tyre 
C o., Ltd. (1898), 14 T. L. R. 338. 

Annotation : — ^Distd. Re North West Ai-gentino Ry., [1900] 

2 Ch. 882. 

6982. - — — .] — The A. co., with a capital 

of £550,000, divided into shares of £10 each, of 
which 35,000 were preference shares & 20,000 
were ordinary shares, & with arts, of assocn. 
which were silent as to how the surplus assets wore 
to be divided between the two classes of share- 
holders in the event of winding up, entered into 
an agreement, under a power in its memorandum 
of assocn., to sell its undertaking & assets to the 
C. co. 

Part of the consideration for the sale was a 
sum of £310,000 stock of the C. co., wliich was to 
be distributed among the holders of the pre- 
ferred & deferred shares of the A. co., &; accepted 
by them in satisfaction of their interests in the 
property sold ; & the agreement was expressed 
to be conditional on all necessary resolutions of 
the shareholders of the A. co. being passed. 

The agreement was silent as to the proportions 
in which the stock was to be divided between the 
two classes of shareholders, & so was the notice 
convening a meeting of the shareholders to pass 
a resolution approving the agreement & authorising 
the directors of the A. co. to carry the sfime into 
effect. A circular sent by the secretary of the 
A. co. with the notice stated that the purchase 
consideration to the shareholders of £310,000 
stock was to be distributed among them in the 
proportiQp of £210,000 to the preferred share- 


holders, &: £100,000 to the deferred shareholders. 
This suggested mode of distribution wa« referred 
to at the meeting, where it was also pointed out 
that the suggested mode was not in accordance 
with the legal rights of the two classes of share- 
holders in a winding up. There were absentees 
from the meeting, & only a majority of the share- 
holders present voted for the resolution : — Held : 
the ct. could not draw an inference from the facts 
that all the parties concerned had agreed upon a 
mode of distribution not in accordance with the 
legal rights of the two classes of shareholders, & 
u^ess successful proceedings could be taken 
against the A. co. or its directors, or to set aside 
the resolution, or all individual consents of share- 
holders could be obtained, the liquidators must 
distribute the £310,000 stock in accordance with 
the legal rights of the shareholders. — Re. North 
West Argentine Ry. Co., [1900] 2 Ch. 882 ; 70 
L. J. Ch. 9 ; 83 L. T. 675 ; 49 W. R. 134 ; 17 
T. L. R. 20 ; 45 Sol. Jo. 46. 

6983. .] — Re Odessa Waterworks 

Co., Ltd., [1901] 2 Ch. 190, n. 

Annotations : — Consd. Re Crichton’s Oil Co., [1902] 2 Ch. 

86. Refd. Re HaU (1909), 78 L. J. Ch. 382. 

6984. .] — There is no general rule that 

where preference shareholders have a preference as 
to repayment of caj^ital they can have no further 
share in surplus assets. The question depends 
on the construction of the memorandum & arts, 
of assocn. But if these documents contain no 
provisions on the point, surplus assets must in 
a winding up be divided amongst all the share- 
holders, ordinary &; preference, in proportion 
to the nominal value of the shares. 


A co. incorporated in 1884 liad an issued capital 
of 28,222 ordinary & 26,905 preference sliares of 
£5 each ; the preference shares were entitled to 
a cumulative preferential dividend of 10 per cent 
out of “ the divisible profits of the co. in each 
year,” & “ a preferential right to be repaid the 
amount paid up thereon & interest out of the assets 
of the CO. if the co. should be wound up.” The 
co. never paid any dividend except in the year 
1905, when they paid 3 per cent on the preference 
shares. In 1900 ihe capital of the co. was reduced 
by writing down the ordinary shares to Is. per 
share. In 1008 the co.’s assets were sold for a 
sum sufficient to pay all their liabilites, repay 
the capital of both classes of shares, & leave a 
large surplus: — Held: (1) the surplus was not 
divisible profits of the co. & the preference share- 
holders were not entitled to have it applied in 
payment of their cumulative dividends ; (2) they 
were entitled to have their capital repaid with 
interest at the rate of 5 per cent per annum from 
the date of the winding-up order ; (3) the surplus, 
after paying to the ordinary shareholders their 
reduced capital of Is. per share, must be divided 
among the preference & ordinary shareholders in 
proportion to the nominal value of their shares. — 
Re Espuela Land & Cattle Co., [1909] 2 Ch. 
187 ; 78 L. J. Ch. 729 ; 101 L. T. 13 ; 16 Mans. 
251. 


Annotations : — as to (^ uonsa. Re National Tolephono Co.. 
[1914] 1 Ch. 755. Folld. Re Fraser & Chalmers, [IBluJ 
2 Ch. 114. Consd. Anglo-French Music Co. v. Nicoll 
(1920), 90 L. J. Ch. 183. Refd. WIU v. United Lankat 
Plantations Co., [1912] 2 C:Jh. 571. 

6985. Ultra vires issue of bonus 

preference stock.] — Re Home & Foreign Invest- 
ment & Agency Co., Ltd., No. 6973, ante. 

6986. .] — Either with regard to 

dividend payable while a co. is a going concern, 
or with regard to rights in a winding up the express 
gift or attachment to preference shares, on their 
creation, of preferential rights, whether in respect 
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of dividend or return of capital, is, pHmd facie^ a 
definition of the whole of their rights in these 
respects, & negatives any further or other right 
to which, but for the specified rights, they would 
have been entitled. 

Arts, of assocn. of a co. entitled the holders of 
its first preference shares “ to receive a preferential 
cumulative dividend of 6 per cent per annum & 
no more, on the amount for the time being paid 
up . . . thereon, out of the profits of the co., & 
to the preferential repayment of the amoimt paid 
up ... on any such shares out of the assets of 
the CO. in the event of the co. being wound up 
... in priority to any pa 3 mient in respect of the 
ordinary shares of the co., but to no other participa- 
tion in profits.” 

Second preference shares were created, on an 
increase of capital, by resolution which provided 
that “ the holders thereof (subject to the payment 
of the preferential dividend on the origmal pre- 
ference shares) ” should “ be entitled to a cumula- 
tive preferential dividend at the rate of 6 per cent 
per annum,'' & that, after the ordinary shares had 
received 6 per cent per annum out of the profits 
of each year, “ the second preference share the 
ordinary shares shall participate ratably, according 
to the amounts paid up thereon in any surplus 
profits.” The resolution also provided that “ in 
the event of the co. being wound up, the surplus 
assets thereof shall be applied in the first place in 
repaying to the holders of the original preference 
shares the full amount paid up thereon, & subject 
thereto, in repaying to the holders of the second 
preference shares the full amount paid uid thereon, 
in prioiity to any payment in respect of the 
ordinary shares.” 

After the first & second preference shares had 
been issued the co. adopted a new set of arts., 
one of which provided that if on winding up the 
“ surplus assets shall be more than sufficient to 
repay the whole of the paid-up capital, then, 
subject as to any new shares to the special teims 
upon wliich they may be issued, the excess shall 
be distributed among the members in proportion 
to the capital paid ... on the shares, other than 
first & second preference shares held by them 
respectively, at the commencement of the winding 
up. . . . But this ciause is to be without pre- 
judice to the rights of the holders of the first & 
second preference shares, and any other shares 
issued upon special conditions.” 

After the adoption of the new articles a number 
of unissued ordinary shares were, pursuant to 
a resolution, issued upon the terms that the holders 
should ” be entitled to a non-cumulative dividend 
at the rate of 5 per cent per annum on the amount 
paid up thereon,” & that, ” in the event of the 
winding up of the co.,” the surplus assets thereof 
should be applied first in repaying to the holders 
of the first & second preference shares the full 
amount paid up thereon, & that ” such surplus 
assets shall next be applied in repaying to the 
holders of the third i)reference shares , , , the 
full amount paid up thereon. 

The remaining ordinary shares were issued on 
the terms that when fully paid they should be 
converted into two classes of stock, of which one, 
called “ preferred stock,” was, as between the two 
classes, to carry a fixed cumulative dividend of 
6 per cent per aymum on the capital paid up 
thereon, & in the event of winding up was to rank 
for repayment of capital, together with a bonus 
of 6 per cent, in priority to the other class, called 
“ the deferred stock,” & that the deferred stock 
was to ” confer a right to the surplus profits, & 
in the event of a winding up, to the surplus 


assets of the co. to which the ordinary shares 
would, but for the said conversion, have been 
entitled.” 

In the voluntary winding up of the co., after 
satisfaction of its liabilities, & repayment to all 
the share & stock holders of the capital paid up 
by them, & payment to the preferred stock 
holders of their 5 per cent bonus, there remained 
for distribution a surplus consisting of the remains 
of a reserve fimd which had not been capil>alised, 
& which, while the co. was a going concern, 
might liave been distributed as dividend : — 
Hdd : (1) the claims of the first, second & third 
preference shareholders, had been satisfied by the 
return to them of their paid-up capital, inasmuch 
as in each case there was an implied negativing 
of any right to receive more than their dividend 
at the specified rate up to the winding up, & a 
return of their paid-up capital on winding up ; 
(2) the preferred stock holders’ claims had also 
been fully satisfied ; (3) the deferred stock holders 
were entitled to the whole of the fund . — Re 
NATiONAii Teijkphone Co., [1914] 1 Cli. 75.5 ; 
83 L. J. Ch. 652 ; 109 L. T. 389 ; 29 T. L. R. 682 ; 
68 Sol. Jo. 12 ; 21 Mans. 217. 

Annotatimis : — As fo (1) N.P. Re Fraser & Chalmers, (1919) 

2 Ch. 114. Consd. Anglo-French Music Co. v, NlcoU, 

[1921] 1 Ch. 3B6. 

6987. Arrears of preferential divi- 

dend.] — A co.’s capital included 15,000 preference 
shares of £1 each on which 16s. fid. only had been 
paid. The preference shareholders were entitled 
to a cumulative preferential dividend of 10 per 
cent per annum on the amount paid up on their 
shares, & in a winding up to have the su^lus 
assets applied first, in paying off their capital ; 
secondly, in paying the arrears, if any, of the 
prefei*ential dividend to the commencement of 
the winding up, A to have the residue, after pay- 
ment of the capital of the ordinary shares, divided 
between the ordinary <fc preference shareholders 
in proportion to the amount paid up on their 
shares. 

The art/S. of assocn. provided that no dividends 
should be declared excej)t out of pi'ofits. No 
dividends had ever been declared, & the last 
balance-sheet of the co.. issued in Sept. 1914, 
showed a Joss on x^rofit loss account to date of 
£9,000. The co. went into voluntary liquidation 
on Sept. 3, 1915. The co. held a, large stock of 
antimony, & this had so risen in x^rico that the 
surplus assets were sufficient to cover the loss, 

S ay all arrears of preferential dividends, & a 
ividend upon the ordinary shares. The liquidator 
took out this summons for directions how the 
surplus assets were to be divided : — Held : the 
arrears of preferential dividends payable could 
not be limited to dividends actually declared, & 
the holders of preference shares were entitled to 
be paid preferentially out of the surplus assets 
10 per cent per annum on the amount paid up 
on their shares from the date of their issue to the 
commencement of the winding up. Seinble : it 
would have made no difference if the surplus 
assets had not included any profits, but as there 
plaiffiy were profits the point did not arise. — Re 
New Chinese Antimony Co., Ltd., [1916] 
2 Ch. 115 ; 85 L. J. Ch. 429 ; 114 L. T. 989 ; 60 
Sol. Jo. 613 ; [1916] H. B. B. 8. 

Annotation .— Folld. Re Springbok Agricsultural KstateB, 
[1920] 1 Ch. 663. 

6988. .]— ;A co. incorporated in 

1903 passed a special resolution in 1906 sanctioning 
the issue of preference shares providing that 
the dividends on them should be paid out of 
profits only & that “ In the event of the winding 
up of the CO, the holders of the preference shares 
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shall be entitled to have the surplus assets applied 
first in paying off the capital paid up on the pre- 
ference shares . . . secondly, in paying off the 
arreai*s, if any, of the preferential dividend . . . 
to the commencement of the winding up <fe there- 
after to participate ratably with the holders of 
other shares in the residue, if any, of such surplus 
assets which shall remain after paying off the 
capital paid up on such other shares.” In 1919 
the CO. went into voluntary liquidation & there 
were surplus assets in the hands of the liquidators. 
No preference dividends had ever been declared 
nor profits earned : — Held : all unpaid pre- 
ferential dividends were “ arrears ” of i)referential 
dividends although no profits had been earned by 
the co., so that subject to the payment off of the 
preference shares the surplus assets were applicable 
in the first place in paying off the whole of the 
unpaid prefej'ential dividends down to the com- 
mencement of the winding up. — Ke Springbok 
Agricultural Estates, Lto., [1920] 1 Ch. 563 ; 
89 L. J. Ch. 362 ; 123 L. T. 322 ; 64 Sol. Jo. 359 ; 
[1920] B. & C. R. 107. 

6989. .1 — A provision merely giving 

preference shareholders priority for repayment of 
their capital in a winding up does not negative 
their ordinary right as corporators to participate 
in surplus assets. — He Fraser & Chalmers, I^td., 
[1919] 2 Ch. 114 ; 88 L. J. Ch. 343 ; 121 L. T. 
232 ; 35 T. L. R. 484 ; 63 Sol. Jo. 590 ; [1918-19] 
B. & C. R. 186. 

Annotaiiim : — Consd. Anslo-Frcuch MuhIc Co. v, NicoU 

(1920), 90 L. J. Cb. 183. 

6990. As between members by whom sub- 
scriptions paid & members to whom advances 
made.] — A joint-stock co., partaking to some 
extent of the character of a building society, was 
established for the purpose of raising moneys by 
means of subscriptions from members, & advancing 
money on security to members, & repaying to 
members the amounts of their subscriptions, 
ultimately dividing the pi’ohts among continuing 
members. By tlie arts, interest was payable to 
members on their subscriptions ; members were 
to obtain advances on “ certificates ” in respect 
of which periodical sums were made payable, 
but some or all of such periodical payments were 
allowed to be, & in many cases in fact were, 
made in advance ; & members were allowed to 
withdraw from the society obtaining repayment 
of tlieir investments out of premiums & returns 
of appropriations. The co. having gone into 
voluntary liquidation : — Held : (1) the net assets 
of the co., after discharging all liabilities, were to 
be expended ; (a) as to the premiums & returns 
of appropriations, in repayment to members who 
had given notice to withdraw before the winding 


up ; (6) as to the general fund, in the first place 
in paying interest which was due in respect of 
subscriptions at the date of the winding up, & 
in the second place, in payments to such members 
as had paid sums on their certificates in advance, 
so calculated as to equalise the amounts paid per 
certificate as far as possible ; (2) if the general 
fund was not sufficient to render the amounts 
paid per certificate equal in all cases, no call could 
be made upon the members who had paid the least 
in respect of their certificates, for the purpose 
of producing an absolute equality. — Re Land, 
Building, Government & Guaranteed Se- 
curities Society (1882), 46 L. T. 758. 

6991. Set-off — Of debt due to company from 
shareholder.] — Certain fully paid shares in a co. 
which went into voluntary liquidation in 1914 
formed part of the estate of a testator who died 
insolvent in 1908 & indebted to the co. In 1909 
a decree for administration of testator’s estate 
was made, <te the co. were found to be creditors. 
The arts, of assocn. of the co. gave it no lien on the 
fully paid shares for the debt : — Held : the rights 
of the parties were settled at the date of the decree 
for administration & the liquidator was not 
entitled to have the full amount of testator’s debt 
paid before the exors. could share in the surplus 
assets of the co. or to get more than the dividend 
to which he was entitled in the administration. — 
Re Peruvian Railway Construction Co., Ltd., 
[1915] 2 Ch. 442 ; 85 L. J. Ch. 129 ; 113 L. T. 
1176 ; 32 T. L. R. 46 ; 60 Sol. Jo. 25, C. A. 
Annotations: — Refd. Re Molton, Milk v. Towers, [1918] 

1 Ch. 37. Mentd. Re 58avage, Cull v. Howard, [1918] 

2 Ch. 140. 

(6) Adjustment of Rights between Contributories, 

6992. How rights adjusted — Calls on shares not 
fully paid up.] — Where, under the voluntary wind- 
ing up of a co., all debts had been provided for: — 
Held : the liquidators were justified in making a call 
upon the partly paid-up shareholders for the purpose 
of adjusting the rights between them & the fully 
paid-up shareholders. — Re Anglesea Collii:ry 
Co. (1866), 1 Ch. App. 555 ; 35 L. J. Ch. 809 ; 15 
L. T. 127 ; 30 J. P. 692 ; 12 Jur. N. S. 696 ; 14 
W. R. 1004, L. JJ. 

Annotations : — Apld. Re Hodges’ Distillery Co., Ex p. 
Maude (1870), 0 Ch. App. 51. Folld. Re Coed Madoff 
Slaitj Co., [1877] W. N. 190. Apld. Re Osuiondthorpe 
Hall lYeehold Garden & Bldg:. Allotment Soc. (1913), 
,58 Sol, Jo. 13. Refd. Re Earned 's Banking Co., Andrew’s 
Case (1867), 3 C3i. App. 161 ; Sheppard v. Scindo, Punjaub 
& Delhi By. & Abbott (1887), 56 L. J. Ch. 558 ; Birch 
V. Crcn>per, Re Bridgewater Navigation Co. (1889), 14 
App. Cas. 525 ; Re Sheppard’s Com Malting Co., Ex p. 
Lowenfeld (1893), 70 L. T. 3 ; Re Driffield Gas Light Co., 
[1898] 1 Ch. 451. Mentd. Re Imperial Mercantile Credit 
Assocn. (1867), L. It. 3 Eq. 361. 

6993. -.]- co. in which some of the 
shareholders had paid up £10 per sliare & others 
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D. (b). 

6992 i. Hoiv rights adjusted — Calls on 
shares not fully paid The ai ts, of 

assocn. of a co. provided that members 
holding fully paid-iqi shares should 
not be contributories within the 
meaning of the Act, & no call should 
ho made for the purpose of adjusting 
the rights of members holding fully 
paid-up & partly paid-up shares 
I'espectively ; that if the co. should 
he wound up, the assets available for 
distribution among the members should 
he distributed in proportion to the 
capital paid up or credited as paid 
up on the shares held by them respec- 
tively ; hut these provisions w’ere to 
he without prejudice to the rights of 
the holders of shares issued upon 
special conditions. Of the shares In 


the co. that were issued, 2,000 were 
fully paid up to £1, 3,000 were paid up 
to 10s., and 18,100 were paid up to 
dd. The co. went into voluntary 
liquidation, & after realisation of the 
assets & the payment of debts there 
remained the sum of £1,469 in the 
hands of the liquidator : — Held : no 
call w’as to he made for the purpose of 
adjusting the rights of memners ; the 
assets available for distribution com 
prised only the said sum of £1,469 ; 
& the assets w’ere to be distributed in 
proportion to the capital already paid 
up . — Re Fedkkap Portland Cement 
Co., Ltd. (1905), 24 N. E, L. K. 813.— 
N.Z. 

6992 ii. .] — In the volim- 

tary winding up of a co. under Joint 
Stock Companies Act, 1858, payment of 
calls might be exacted from a contribu- 


tory after the whole debts due to the 
creditors of the co. had been paid the 
object of the Act being not only to 
provide for the payment of the dehtt 
of a co. hut also to equalise the losseh 
of the contributories. — Graham v. 
Western Bank (1866), 4 Maciih. 

(Ct. of Sess.) 484 38 Sc. Jur. 216.- 

SCOT. 

6992 iii. -•] — A holder of 

fully -paid shares Is a contributory 
for the purposes of distribution of 
surplus assets ; therefore in a voluntary 
winding np after the payment of all 
debts & expenses the liquidator Is 
bound in order to “ adjust the rights 
of contributories among themselves ” 
to make a call upon the ordinary 
partly-paid shareholders, to equalise 
the payments of the ordinary share 
holders with the nominal advances of 
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only £5 per share was ordered to be wound up 
voluntarily on the understanding that no call 
would be made under any circumstances, except 
insufficiency of the assets to discharge the debts 
of the CO. The assets in hand were more than 
sufficient to discharge all the liabilities of the co., 
& the surplus was, by an order of the ct., applied 
towards equalising the shares, but not being 
sufficient for that purpose, on an application for 
an order on the liquidator to make a call : — Held : 
there must be a call to equalise the shares . — Re 
Provision Merchants’ Co., Ltd. (1872), 26 
L. T. 802. 

6994. .] — Re Coed Madog Slate Co., 

[1877] W. N. 190. 

6995. .] — Re Home & Foreign 

Investment & Agency Co., Ltd., No. 6973, ante. 


Sub-sect. 10. — Applications to Court. 

6996. Jurisdiction of court.] — Under a voluntary 
winding up the ct. may, uncler 1862 Act, ss. 138, 
165, do anything that it could do if the winding 
up were compulsory. 

A member of a co. in course of voluntary 
liquidation, presented a petition praying that the 
liquidators might be removed, & that the winding up 
might be continued either by, or under the super- 
vision of, the ct., on the grounds that the directors 
who were the present liquidators being under the 
influence of the solrs. of the co., had paid to them 
previous to the commencement of the winding up 
a bill of costs, in, which were charged several large 
sums which were not properly payfxble out of the 
assets of the co., that the accounts as presented 
to the shareholders were erroneous & inaccurate 
in many particulars. The creditors of the co. had 
been paid in full, & all that now remained to be 
done in the winding up was to distribute a sum of 
about £400 among the shareholders: — Held: the 
petition was demurrable, <fc must accordingly be 
dismissed with costs, but the costs of affidavits 
filed in answer to the petition & the costs of share- 
holders who appeared to oppose it were refused. — 
Re Star k, Garter, Ltd. (1873), 42 L. J. Ch. 374 ; 
28 L. T. 258. 

AnnoUiiion : — Reid. Ur, Steam Stoker Co. (1875), 32 L. T. 

143. 

6997 . To consider conduct of directors.] — 

When breaches of trust on the part of the directors 
are alleged by iiotition, & the evidence does not 
justify an immediate order against them, the ct. 
will not exercise its summary jurisdiction under 
1862 Act. but will leave the parties to their remedy 
by bill ; but when the ct. is of opinion that there 
are questions to bo tried, leave will be given to 


petitioners to sue in the name of the co., upon 
their giving a sufficient indemnity against the 
costs. — ^B ank of Gibraltar & Malta (1865), 

I Clu App. 69 ; 35 L. J. Ch. 49 ; 13 L. T. 386 ; 

II Jur. K. S. 916 ; 14 W. R. 69, L. JJ. 

Annotationa : — Consd. Rc Beaujolais Wine Co. (1867), 3 
Ch. App. 15 ; Re Royal Hotel Co. of Groat Yarmouth 
(1867), L. R. 4 Eq. 244 ; lie Biighton Brewery Co., 
Hunt’s Case (1868), 37 L. J. Ch. 278. Apld. Re County 
Marino Insce., Itance’e Case (1870), 6 Ch. App. 104. 
Retd. Re St. David’s Gold Miniim Co. (1866), 14 L. T. 639 ; 
Re Mercantile Trading Co., Stringer’s Case (1869), 4 
Ch. App. 475 ; Re Irrigation Co. of Franco, Fox’s Case 
(1870), 23 L. T. 453 ; Silbcr Light Co. v. SUber (1879), 
12 Ch. D. 717 ; Capo Breton Co. v, Fenn (1881), 50 
L. J. Oh. 321. Mentd. Re Imperial Bank of China, India 
& Japan (1866), 1 Ch. App. 339 ; Re Gold Co. (1879), 
11 Ch. D. 701. 

6998. .] — Certain directors of a co. 

were alleged to have been guilty of mismanag- 
ing its affairs. The co. afterwards wound up 
voluntarily, k the same directors appointed official 
liquidators : — Held : the question of their mis- 
conduct could not be dealt with in the winding-up 
proceedings, k the proper course to adopt in such 
a case was to file a bill against the directors ; but 
the ct. declined to say whether the case was one 
in which a bill ought to bo filed. — Re London 
Bank op Scotland (1867), 16 L. T. 783 ; 15 W. R. 
1103. 

6999 . & order repayment of money.] 

— By vh'tue of 1862 Act, s. 138, the ct. has, upon 
the application of the liquidator in a voluntary 
winding up of a co., the same jurisdiction to 
exercise the powers conferred by sect. 165 of that 
Act, as it would have in a compulsory winding up, 
or in a winding up under supervision. Therefore, 
ujion the application of the liquidator in a 
voluntary winding up, a director of the co. may be 
ordered to refund what he received in respect of 
a bonus or dividend which was improperly paid 
by the co. — Re County Marine Insurance Co., 
Range’s Case (1870), 6 Ch. App. 104 ; 40 L. J. Ch. 
277 ; 23 L. T. 828 ; 19 W. R. 291, L. J J. 

AnnoUitiona : — Refd. Re National Funds Assce. (1878), 
10 Gb. D. 118 ; Ammonia Soda Co. v. Chamberlain, 
[1918] 1 Ch. 206. Mentd. Guinness v. Land Corpn. of 
Ireland (1882), 22 Ch. i>. 349 ; Re Denham (1883), 25 
Ch. D. 752 ; Leeds Estate Building & Investment Co. v. 
Shepherd (1887), 36 Ch. D. 787 : Loou. Neuchatel Asphalte 
Co. (1889), 41 Ch. D. 1 ; Mmiicipal Freehold Land Co. r. 
Polliiigton (1890), 63 L. T. 238 ; Re Sharpe, Re Bennett, 
Masonic & General Life Assce. v. Sharpe, [1892] 1 Ch. 154 ; 
He Kingston Cotton Mill Co. (No. 2), [1896] 1 Ch. 331 ; 
Dovoyu. Cory, [1901] A. C. 477 ; (Jlark v. Sun Insce, 
Office (1911), 104 L. T. 520. 

7000. To confirm agreement for sale.] — 

On an application for the ct.’s confirmation of an 
agreement made between the liquidators of a 
co., in the course of being voluntarily wound up, 
k another co., the ct., on its appearing that such 
agreement was lit k proper, k for the benefit of 
the CO., granted under 1862 Act, s. 138, the order 


shareholders who had taken fully- 
paid shares in exchange for the 
property sold to the eo. — P atkkson v. 
M‘ Farida NE, etc. (1875), 2 R. (Ct.. of 
Sess.) 490 ; 12 Sc. L. R. 318. —SCOT, 

6992 iv. .] — In tlm volun- 

tary winding up of a limited co., after 
all debts &. expenses liave been paid, 
a shareholder who has been allotted 
fully paid-up shares in consideration 
of Ws services as promoter of the co. 
is entitled to have the liquidator 
ordained to make a call upon the 
holders of shares not fully -paid, so as 
to equalise the actual payments made 
on these shares with the amount 
credited as paid up on the paid-up 
shares, & thereafter to proceed wdth 
the adjustment of the rights of the 
contributories among themselves. — 
Htewart V, SooTO -American Sugar 
Syndicate (Liquidator) (1901), 3 

F. (CJt, of SesB.) 685 ; 38 Sc. L. R. 

J. — VOL. X. 


398 ; 8 S. L. T. 476.— SCOT. 

s. Where contHbuioru overpaid 

by yniatake — In sharing surplus assets.] 
— Where a fully-paid shareholder 
is by mistake paid by the liqui- 
dators of tho CO. a greater share in ’ 
the surplus assets than he is entitled I 
to receive, he may be placed on tho j 
list of contributories, & repayment 
of the amount overpaid to him may be 
enforced by summons imder Companies i 
Act, 1882, 8. 164. — He Kattangata j 
Railway & (.’oal Co,, Ltd. (1903), 22 
N. Z. L, R. 588. — N.Z. 
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t. Jurisdiction of court — To order 
money in hands of liquidator to he paid 
into court.] — Upon the application 
under Companies Statute, 1864 (No. 
190), s. 121, of a liquidator of a co, 
under tho Act, which Is being volun- 


tarily woimd up, for the advice of 
tho ct., tho ct. has no jurisdiction to 
order moneys In his hands to be paid 
into ct., or invested, but may iutlmato 
Its opinion as to tho course the liqui- 
dator ought to pursue as to them. — 
Re Broken Iiill NoRni Silver 
Mining Co., Ltd. (1888), 14 V. L. R. 
170.— AUS. 

a. stay proceedings to wind 

up company — When exercised. ] — To 
justify tho ct. in staying the pro- 
(joedlngs in a voluntary winding up, 
there must bo clear evidence that it 
is not merely in the Interests of 
creditors 5c shareholders, but that it 
will not be detrimental to the public. — 
Re Golden Butterfly Gold Mining 
C o.. No Liability, [1916] S. A. L. R. 
177.— AUS. 

b. Against company in 

voluntary liquidation.] — Companies Act 
1862. 8. 138 '.--Held: does not give tho 
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Sect. 37. — Voluntary winding up: Suh-sects. 10 

11 ,^., B.dbC.] 

asked for. — Ee Scinde, Punjaub & Delhi Bank 
CoRPN., Ltd. (1867), 16 L. T. 602. 

7001. To rescind contract.] — A co. was 

formed for the purpose of entering into, & had 
executed, an agreement for the purchase of certain 
options. The arts, of assocn. provided that it 
should be no objection to the agreement that the 
vendors were promoters & directors & stood in a 
fiduciary relation to the co. The options depended 
on an agreement between the vendors & the 
French owners of a business ; this agreement was 
disputed, <fe ultimately declared void by a French 
ct. The co. then went into voluntary liquidation, 
& the liquidators took out this summons to set 
aside the agreement between the co. <& the vendors : 
—Held : it was doubtful whether the ct. had 
jurisdiction on a summons under 1908 Act, s. 193, 
to set aside a contract, but if it had such juris- 
diction, it was discretionary Sl ought not to be 
exercised in this case. — Ee Centrifugal Buiter 
Co., Ltd., [1913J 1 Ch. 188 ; 82 L. J. Ch. 87 ; 108 
L. T. 24 ; 57 Sol. Jo. 211 ; 20 Mans. 34. 

7002. To what court applications made.] — 
Where there is a voluntary winding up of a co., 
every proceeding with reference to it must be taken 
in the same branch of the ct., & there being a suit 
in the Rolls Ct. a petition to one of the Vice- 
Chancellors was ordered to be presented at the 
Rolls. — Ee Alexandra Printing Ink Co., Ittd. 
(1868), 18 L. T. 18 ; 16 W. R. 456. 

7003. How applications made — Motion.] — Ee 
Union Bank of Kingston-upon-Hull, No. 7109, 
post. 

7004. Summons.] — Ee British Envelope 

Manufacturing Co., [1885] W. N. 84. 

7005. Who may apply — Liquidators.] — A 
liquidator having allowed a claim against the co. 
under a voluntary winding up, ought not, in 
consequence of objections on the part of some of the 
shareholders, to bring the matter himself before 
the ct. under 1862 Act, s. 138, but should leave 
the dissentient shareholders to do so. — Re 
Licensed Victuallers’ General Plate Glass 
Insurance Co,, Ltd., Ex p. Wesson (1867), 
17 L. T. 8 ; 15 W. R. 917. 

7006. .] — Ee Union Bank of 

Kingston-upon-Hull, No. 7109, post. 

7007. Creditor — Where also contributory — 

In respect o! matter affecting him as creditor only.] 
— ^The fact that a creditor of a co. is also a con- 
tributory entitles him to make an application, 
under 1862 Act, s. 138, in respect of a claim in 
which ho is concerned only as creditor. — Re 
Central De Kaap Gold Mines (1899), 09 L. J. Ch. 
18; 7 Mans. 82. 

Annotations: — Mentd. Inmau v, Ackroyd & Best, [1901] 

1 K. B. 613 ; Morrell v. Oxford Portland Cement Co. 

(1910), 26 T. L. R, 682 ; Moriarty v. Regent’s (3arage & 

Engineering Co., [1921] 1 K. B. 423. 


7008. Who may be heard — Individual creditor — 
Application by creditor opposed by company.] — Re 

British Nation Life Assurance Assocn., No. 
6882, ante. 

7009. Appeals — To what court — From county 
court judge — Order to pay workman commuted 
sum under Workmen’s Compensation Act, 1906 
(c. 68), s. 8.] — Under a power in a debenture- 
deed of a co. a receiver & manager was appointed, 
& shortly afterwards there was a voluntary 
winding up of the co. An application was then 
made under above sect, by a workman who had 
obtained an award against the co., for a weekly 
payment as compensation for an accident, to 
have a commuted sum assessed in place of the 
weekly payment & order was made that the 
liquidator “ do pay ” the workman £100. The 
liquidator appealed to the Ct. of Appeal : — Held : 
the appeal was not an appeal under above Act, 
& did not lie to the Ct. of Appeal direct, but must 
be decided in the winding up. Semble : the county 
ct. judge had jurisdiction to assess the sum payable 
only & not to order iiayment. — Homer v. Gough, 
[1912] 2 K. B. 303; 81 L. J. K. B. 261 ; 105 
L. T. 732 ; 5 B. W. C. C. 61, C. A. 

7010. Time for appeal — Extension of time 

— When ordered.] — The Master of the Rolls refused 
an application by the liquidator of a co., which 
was being wound up voluntarily, for an injunction 
to restrain a creditor from soiling goods of the 
co. which he had taken in execution ; & more than 
three weeks elapsed without the liquidator giving 
notice of his intention to appeal. An injunction 
having, in an analogous case, been granted by 
Stuart, V.-C., the liquidator applied for leave to 
appeal, notwithstanding the delay: — Held: the 
fact of a contrary decision in a dili'erent, though 
analogous, case having been iironounced by a 
judge of co-ordinate jurisdiction, was not aground 
on which the Ct. of Appeal would exercise its 
discretion of extending the time for appealing.-- 
Re Hull Forge Co., Ltd., Ex p. Mitchell (1867), 
36 L. J. Ch. 337 ; 15 W. R. 474, L. JJ. 

Annotations : — Mentd. Re ThiirHO New GaH Co. (1889), 42 

Ch. D. 486 ; Wostbury v. Twigg, GrcgHoii, Claimant 

(1891), 61 L. J. Q. B. 32. 

7011. Costs — Taxation.] — A petition was pre- 
sented for the compulsory winding up of a co. 
which was already in voluntary winding up ; but 
at the hearing the judge made no order excej)t 
that the question was to be tried as on a summons 
under 1862 Act, s. 138, “ costs reserved ” ; he 
also fixed a certain date for the trial. On that 
date witnesses were examined, & the judge 
decided substantially in favour of appet. with 
costs. No summons had so far been taken out, 
& on drawing up the order the registrar required 
a summons to be taken out in the voluntary 
winding up. As an originating summons had 
previously been taken out by the liquidator for 
a private examination under 1862 Act, s. 115, 


ct. power to stay proceedings against 
a CO. which is being wound up volun- 
tarily. — Bdkuakd V. Gardner (1876), 
3 R. (Ct. of Sens.) 577 ; 13 Sc. L. R. 
363.— SCOT. 

(J. To order service out of 

jurisdiction — For enforcement of calls. \ 
— ^Where, upon the voluntary winding- 
up of a CO., the liquidator applied for 
leave to Issue & servo out of the juris- 
diction an originating summons to 
enforce the payment of colls, the ct. 
made the order sought . — Re Wake 
(George J.), Ltd. (1911), 45 I. L. T. 

270.— m. 

d. To adjudicate on claim 

for breach of contractr— Properly en- 
forceable ih ordinary courts, f — A con- 
tributory & creditor of a co. in volun- 


tary liquidation alleging a flaim of 
damages against the co. for wrong- 
ful dismissal from his position as 
managlng-diroctor, presented a petition 
imder Cos. Act, 1862, s. 138, & Cos. 
Act, 1900, 8. 2.5, praying for the 
determination of the ct. on the validity 
Sc extent of his claim. The ct. refused 
the petition on the ground that a 
claim for damages ought to ho con- 
stituted before a ct. of ordinary juris- 
diction 8c. that it was not “just & 
beneficial “ that it should be deter- 
mined by the ct. — C^rawford v, 
M’C’UIXOCH, [1909] B. O. 1063.— SCOT. 

0. To irupiirc into conduct 

of liquidator — At instance of co-liqui- 
dator .} — Where two liquidators nave 
been appointed in the case of the 


voluntaiy winding up of a co., tho ct. 
has jurisdiction to entertain an applica- 
tion made by one of tho llqufcfators 
petitioning for an inquiry into tho 
conduct of his co-liquidator . — Re 
Miranda Coal & Iron Co., Ltd. 
(1893), 11 N. Z. L. R. 640.— N.Z. 


f. For order against aacouniani — - 
To deliver up company's books — Order 
vnthout prejudice to accountant' alien .] — 
An accountant who hod received certain 
books & papers of a oo. for the purpose 
of preparing a balance-sheet of the 
co. 8 affairs declined to surrender 
them to the liquidator in the voluntaiy 
liquidation of a co. unless the liqui- 
dator paid or assumed responsibility 
for his fees. The liquidator presented 
a petition to tho ct. in which ho craved 
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on which an order had been made for an examina- 
tion & reserving “ liberty to apply,” the registrar 
directed that the summons be taken out & 
mentioned in the order was to be an ordinary 
& not an originating summons. On taxation 
the registrar disallowed the costs of instructions 
for brief . — Held : as the direction for trial treated 
the summons as issued in a “ pending cause or 
matter,” within the meaning of K. S. O., 1883, 
Ord. 71, r. 1 (a), the summons was not an originat- 
ing summons ; & although, if Appendix N. to 
the Rules, item 81, was construed strictly, it 
referred to an issue of fact directed to be tried as 
such, yet on taxation substance was to be regarded, 

6 in substance the trial was of an issue of fact 
before a judge. The costs of instructions for the 
brief of appct.’s counsel must be allowed.- 
Consolidated Exploration & Finance Co., 
[1899] 2 Ch. 599 ; 68 L. J. Ch. 752 ; 81 L. T. 522 ; 

7 Mans. 45. 


Sub-sect. 11. — Restraint of Proceedings. 

A. In General, 

Duty of liquidator.] — See No. 6954, ante ; No. 
7035, post, 

B, Winding-up Proceedings, 

7012. When stay ordered — Reconstruction — As- 
sent of creditors proved.] — A co. having gone into 
voluntary liquidation a petition was presented by 
the liquidator to stay all proceedings in the wind- 
ing up with a view to the reconstruction of the co. 
1862 Act, s. 89, gives tlie ct. power after an order 
for winding iip a co., upon the application of a 
creditor or contributory, to make an order staying 
proceedings in the winding up ; & sect, 138 of 
the Act gives power to the liquidator or con- 
tributories in a voluntary winding up to apply 
to the ct. when any question arises, in the same 
way as when any question arises in the case of a 
compulsory winding up or a winding up under 
supervision : — Held : und(‘r these sections the ct. 
had jurisdiction to make an order as asked, the 
ct. being satisfied with the evidence as to the assent 
of the creditors. — Re Steamship Titian (Jo., Ltd. 
(1888), 58 L. T. 178 ; 36 W. R. 347. 

7013. Subject to conditions — Dissentient 

members.] — Re Chigwbll Steamship, lym. (1888), 
4 T. L. R. 308. 

7014. .] — Re ScHANscHiEFF Electric 

Battery Syndicate, Ltd., [1888] W. N. 166. 

7016. Subject to provision lor creditors.] — 

Re OoNDES Co. OP Chili, Ltd. (1892), 36 Sol. .To. 
593. 
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7016. Summons lor balance order — Debt 
due from company unpaid.] — A co., wlule a going 
concern, sued Y. for calls on shares alleged to be 
held by him. Before the action was ripe for trial 
the CO. resolved on voluntary winding up, & the 
liquidator settled Y. on the list of contributories 
in respect of the amount of the calls. The 
liquidator then by notice discontinued the action 
& took out an originating summons against Y. 
under 1862 Act, ss. 101, 138, for a balance order in 
respect of the calls. Y.’s costs of the action 
having been taxed, & the liquidator having refused 
to pay them, Y. applied for a stay of the originating 
summons until payment : — Held : Y. was not 
entitled to the stay, but that the amount of the 
costs must be deducted from any sum recovered 
by the liquidator on the originating summons. — 
Re United Service Assocn., [1901] 1 Ch. 97 ; suh 
nom. Re United Service Absocn., Ex p. Young, 
70 L. J. Oh. 15 ; 84 L. T. 145 ; 49 W. R. 216 ; 
8 Mans. 97. 

Distribution of assets.] — See Nos. 6946- 

6948, ante, 

C. Actions i etc, 

7017. Jurisdiction of court to stay.] — Under a 
voluntary winding up. the ct. lias jurisdiction to 
stay actions by creditors against the co. 

Upon granting an injunction to stay an action 
by a creditor against a co., during a voluntary 
winding up, the ct. required the liquidators to give 
the creditor access to the proceedings, & gave to 
the creditor his costs down to the time he had 
notice of the winding up . — Re Keynsiiam Co. 
(1863), 33 Beav. 123 ; 2 New Rep. 479 ; 8 L. T. 
687 ; 9 Jur. N. S. 885 ; 11 W. R. 926 ; 55 E. R. 313. 

AmwUUions : — Folld. lie Bal)lonl6rc Hold Co. (1866), 

L. li. 3 Eq. 74 ; Re I^oolo Firobrick & Bluo Clay Co. 

(1873), L. 11. 17 Eq. 268. 

7018. When stay ordered— General rule.] — 

Harrison v. Mortgage Insurance Corpn. 
(1893), 10 T. L. R. 141, D. C. 

7019. Action impeaching preliminary pro- 
ceedings in winding up charging fraud — Action 

not bona flde.] -A suit against a co. one of its 
directors, impeaching dealings by them with its 
funds, was commenced by pltf . on behalf of liimself 
& all other shai-eholders. Pltf. was a holder of 
shares to a very small value, which he achnittod 
that lie had purchased with the sole view of 
qualifying himself to institute these proceedings. 
Shortly after the commencement of the suit 
resolutions were passed at a meeting of the co. 
for its voluntary winding up, its assets were 
sold to a new co. Answers being put in & excepted 
to, & the exceptions ripe for hearing, a naotion, by 
defts., to stay proceedings or take the bill oil the 


an order for ddlvery without prejudice 
to any lien that might be competent 
to the accountant : — Held : the liqui- 
dator was entitled under Companies 
Consolidation Act, 1908, ss. 174, 193, 
to tlie order craved as delivery of the 
books & papers “ without prejudice *’ 
wovdd not depiivo the accountant of 
any right he? might be entitled to 
found on his possession thereof. — 
Findlay (Liquidator of Scornsii 
Workmen’s Assurance Co., Ltd.) v. 
Waddell, [191(d S. C. 670 ; 47 

So. L. K. 478 ; 1 S. L. T. 315.-— SCOT. 

g. Who may apply — Not creditor 
— Where also contrihuiory — In respect 
of matters affectiny him as creditor only.] 
— A contributory of a oo. in voluntary 
liquidation, who had for some time 
acted as liquidator of the co. but had 
rosignod, applied to the ot., under 
Companies Act, 1862, s. 138, to fix his 
remuneration as liquidator : — Held : 


the application was incompetent, in 
respect that appet. was not liquidator, 
& did not mako the application in 
respect of his Interest as contributory, 
but as a creditor of the co. — ^M ao- 
PHKRsoN V, Brown (1898), 25 K. (Ct. 
of Sess.) 945 ; 36 Sc. L. H. 732 ; 6 
S. L. T. 55. — SCOT. 

PART III. SECT. 37, SUB-SECT. 11.— 

C. 

h. Leave to proceed — Right of mort- 
gagee applying under W indmg-uj) Rulcs^ 
Alta, rule 22.] — Unless the ct. is 
prepaied to say to a mtgoe. that his 
claim will be at once recognised & 
allowed in liquidation proceedings his 
application imder above rule for leave 
to proceed by action to enforce his 
mtgo., may not ho refused.— Capital 
Trust Corpn. v, Yellowhead Pass 
Coal & Coke Co. & IIevillon Whole- 
sale (1916), 33 W. L. R. 873 ; 9 


W. W. K. 1275.— CAN. 

k. Application by rnoiion — 

Practice,] — An application to the ot.. 
In the matter of a co. being voluntarily 
wound up under Cos. Act, 1862, to 
stay an action at law brought by a 
creditor against the co., may be made 
by motion on notice for a day certain 
nt the sitting of the ct. — Re Bei^abt 

6 Ulster Brewery Co. (1873), I, R. 

7 Eq. 441.— IR. 

1 KxistirW suit — Discretion 

of court.] — ^The Bupreme Ct. may, 
under Cos. Act, 1908, s. 24L ^^nt 
leave to a party to proceed with an 
existing suit in tbo Warden’s Ct. 
against a co., notwithstanding that 
an effective resolution had been passed 
for the winding up of the co. The 
granting of such leave is discretionary 
with the ct., & the onus of establishing 
a claim for its existence Is on party 
applying. — O aislby v. New Wbloomb 

X 2 
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SecL ,—V oluniary winding up: Sub-sect, 11, C. 

file, on the ground of pltf.’s admitted object in 
becoming a shareholder, of the insignificant value 
of his interest, & of the windi^ up of the co., was 
refused : — Held : the suit being on behalf of all 
shareholders, the value of the aggregate interest, 

not of the individual interest, must be regarded ; 
& the voluntary winding up having begun after 
the commencement of the suit, & the bill, in sub- 
stance, impeaching the proceedings with reference 
to it, & charging fraud, pltf. was entitled to have 
the merits tried at the hearing, & he had not 
disqualified himself therefrom by liis conduct, 
however reprehensible, in becoming a shareholder. 
— Seaton v, Guant (1867), 2 Ch. App. 459 ; 36 
L. J. Ch. 638 : 16 L. T. 758 ; 15 W. R. 602, L. J.T. 

Annotations : — Apld. Bobson v. Dodds (1869), L. R. 8 Kq. 

•SOi. Reid. Edmunds v. A.-O. (1878), 47 L. J. Ch. 345. 

7020. .] — It having been determined to 

wind up a co. voluntaiily by the usual resolutions, 
a creditor brought an action against the co. upon 
bills of exchange after notice of the resolutions. 
On motion for injunction imder the Act, order 
made Sc for payment by the creditor of the costs 
of the motion Sc action . — Rc East Kent Shipping 
Co., Ltd. (1868), 18 L. T. 748. 

7021. Relief sought not inconsistent with 

winding up.] — After resolutions had been passed 
& confirmed for the voluntary winding up of a 
CO., a shareholder, in ignorance thereof, com- 
menced an action against the co. & the directors 
to have his name removed from tlie register, for 
a rescission of lus contract to take shares, on the 
ground of misrepresentations in the prospectus, 
& to obtain repayment of all moneys already paid, 
& an indemnity against future liability in respect 
of his shares : — Held : the relief asked in the action 
was not inconsistent with the winding up & a 
motion by the voluntary liquidator to stay all 
fiu4her proceedings in the action was refused with 
costs. — Hall v. Old Tai^argoch Lead Mining Co. 
(1876), 3 Ch. D. 749 ; 45 L. .1. Ch. 775 ; 34 L. T. 
901 ; 3 Char. Pr. Cas. 40. 

Annotation : — Refd. Stouc V. City & County Bank, Collins 

V. Same (1877), 3 C. P. D. 282. 

7022. Denial of liability by liquidator — No 
special ground lor stay.] — A co. having gone into 
voluntary liquidation an action was brought 
against it for money alleged to be payable to pltf. 
in respect of services rendered by him to the co. 
The liquidator denied any liability on the part of 
the CO. On the liquidator’s applying for a stay 
of proceedings in the action on the ground that 
the CO. was in liquidation : — Held : tlie question 
of the co.’s liability being a matter which was 
pHmd facie properly determinable in the ordinary 
way by an action & no special ground for a stay 
of proceedings being made out, the application 
should, in the exercise of the discretion of the ct., 
be refused. — Currie v. Consolidated Kent 
COLTJERIES CoRPN., Ltd., [1906] 1 K. B. 134 ; 
75 L. J. K. B. 199 ; 94 I.. T. 148 ; 13 Mans. 61, 
C. A. 

Foreclosure action .] — Compare Nos. 5100, 

5101, ante, 

7023. On what terms stay ordered — Creditor to 
have access to winding-up proceedings .] — Re 
Keynsham Co., No. 7017, ante, 

7024. Creditor to prove for debt & costs. 

A creditor brought an action against a co., which 


afterwards resolved voluntarily to wind up. On 
an application by the co. : — Held : all further 
proceedings in the action must be stayed upon the 
creditor being allowed to prove for his debt & 
the costs of the action & of the application . — Re 
Life Assocn. of England, I^td. (1864), 34 
L. J. Ch. 64 ; 10 L. T. 833 ; 10 Jur. N. S. 762 ; 
12 W. R. 1069. 

Anru)taiion : — Folld. Re Poole Fin;brick & Blue Clay Co. 

(1873), L. H. 17 Eq. 268. 

7025. .] — Where a co. is being wound 

up voluntarily, & a creditor brings an action in 
one of the Common I-*aw Divs. of the High Ct. 
against the co., a judge of the Ch. Div. will upon 
the application of the liquidator under 1862 Act, 
s. 135, stay all proceedings in the action, upon 
the terms of the creditor being admitted to prove 
in the winding up for tlie amount of liis claim, the 
costs of the action & the costs of the application 
to stay proceedings. — Needham v. Rivers Pro- 
tection Sc Manure Co. (1875), 1 Ch. D. 253 ; 
33 L. T. 403 ; 24 W. R. 317 ; 2 Char. Pr. Cas. 64 ; 
sub nom. Re Rivers Protection Sc Manure Co., 
J.(TD., Needham v. Same, 45 L. J. Ch. 132 ; 20 
Sol. Jo. 92. 

Annotaiion -Refd. Re Stapleford Colliery Co. (1875), 

24 W. B. 173. 

7026. ;] — Where an action had been 

brouglit in the Ct. of Q. B. against a co. after the 
passing of a resolution to wind it up voluntarily, 
to which resolution pltf. was a party, Sc the 
liquidator applied to the Q. B. Div. under Jud. 
Act, s. 24 (5), for an order to stay proceedings, 
the ct. made the order absolute, staying proceedings 
upon the terms that the costs be added to tlie 
debt on proof in the liquidation. — Walker v, 
Banagheh Distillery Co. (1875), 1 Q. B. D. 129 ; 
45 L. J. Q. B. 134 ; 33 L. T. 502 ; 1 Char. Pr. Cas. 
31. 

Annotation :■ — Refd. Re BiviMvs ProU'-olioii & Mamira Co., 

Needham i\ Same (1875), 45 L. J. Ch. 132. 

7027. — .] — Owens v. Steam Coal Co., 

[1876] W. N. 9 ; Bitt. Prac. Cas. 83 ; 1 

Cliar. Cham. Cas. 11. 

7028. Unless action continued after 

notice of winding up.] — Upon an application to 
stay an action brought against a co. which was 
being voluntarily wound up, it appeared that 
pltf. had gone on with the action after notice of tlie 
winding up & an offer from the co. to allow him 
to prove against the estate for his debt Sc costs, 
if he would undertake not to proceed further : — 
Held : on making the order to stay proceedings 
pltf. could not be allowed to add to his debt his 
costs of appearing upon the application. — Rose v. 
Gardden Lodge Coal Co. (1878), 3 Q. B. D. 235 ; 
47 L. J. Q. B. 338 ; 38 L. T. 101 ; 26 W. R. 353. 

Annotation ; — Refd. Freeman i\ General Publinhingr Co., 

U894] 2 Q. B. 380. 

7029. Payment by plaintiff of costs of 

application — Action begun after notice of winding 
up.] — Re East Kent Shipping Co., Ltd., No. 7020, 
ante, 

7030. .] — "Where an order is 

made staying an action brought against a co. 
which is being voluntarily wound up the ct. 
or judge has power in a proper case to order pltf. 
to pay the costs of the application. — Freeman v. 
General Publishing Co., [1894] 2 Q. B. 380 ; 
63 L. J. Q. B. 678 ; 70 L. T. 845 ; 42 W. R. 539 ; 
38 Sol. Jo. 532 ; 1 Mans. 306 ; 10 R. 366, D. C. 


Gold-Mining Co., Ltd. (1912), 31 
N. Z, L. K. 820.--N.Z. 

m. Right of creditor to sue — Debts 
incurred prior to liquidation .] — ^Where 
a CO. has gone into a voluntary liquida- 
tion, it can still bo sued for debts 


incun‘od prior to liquidation although 
the fact that there are liquidators may 
bo material if execution of the decree 
is sought. — Kothandapani v. Somas 
Undaram (1891), I. h, Li, 15 Mad. 
97.— IND. 


n. .] — The mere fact of volun- 
tary liquidation does not disentitle a 
creditor to sue for judgment against 
a CO. — CooTE V. Estate & Hotel Co., 
Ltd. (1914), W. li. 169.— S. AF, 
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D, Execution, 

7031. When stay ordered — Judgment after wind- 
ing up. — creditor who commenced an action, & 
signed judgment, after a resolution, of which 
he had notice, was passed & duly confirmed to 
wind up voluntarily a limited co. was restrained 
from issuing execution. — Re Sablonii>.re Hotei. 
Co. (1800), L. R. 3 Eq. 74 ; 15 L. T. 238 ; 15 
W. R. 85. 

Annotations : — Consd. Re Bank of Hindustan, China & 

Japan (1867), 16 W. R. 102; Re Thurso New Gas Co. 

(1889), 42 Ch, D. 486. Refd. Westbury v, Twlgg (1891), 

61 L. J. Q. B. .32. 

7032. .] — Where, after the commence- 

ment of a voluntary winding up, a creditor brings 
an action & recovers judgment against the co., 
the ct. will, under 1862 Act, s. 138, stay execution 
upon the terms of the creditor being admitted to 
prove in the winding up for the amount of his 
debt, the cost of the action at law, & the cost of 
the application to stay execution. — Re Poole 
Firebrick &; Blue Clay Co. (1873), L. R. 17 Eq. 
268 ; 43 L. J. Ch. 447 ; 22 W. R. 247. 

Annotations : — Mentd. Stono v. City & County Bank, Collins 

V. City & County Bank (1877), 3 C. P. B. 282 ; Re Pre- 
servation Syndicate (1895), 64 L. J. Ch. 723. 

7033. .] — Re Thurso New Gas Co., 

No. 6952, ante, 

7034. Judgment before winding up — Right 

of company to recover money from third party 
based on company’s liability to judgment creditor — 
No ground for not staying execution.] — Anglo- 
Baltic & Mediterranp:an Bank v. Barber <&; 
Co., [1924] W. N. 206, D. C. 


7035. Execution issued after winding up.] 

— A voluntary resolution for winding up a co. was 
passed at 9.30 a.m., & on the same day, at 3 p.m., 
a creditor, who had obtained a judgment, issued 
execution against the co., & put the sheriffs in 
possession. On the following day notice of the 
resolution & of the appointment of the liquidator 
was served on the sheriff, who interpleaded, & 
the liquidator assented to be joined as claimant ; 
— Held : the liquidator’s proper course was to 
have applied to the ct., as soon as execution was 
put in, for an order staying it, instead of appearing 
as claimant in interpleader proceedings ; & the 
liquidator was entitled to an order staying execu- 
tion. — Westbury v, Twigg & Co., [1892] 1 Q. B. 
77 ; 61 L. J. Q. B. 32 ; 66 L. T. 225 ; 40 W. R. 
208, D. C. 

Annotaium : — Befd. Harrison v. Mortgage Insce. Corpn. 

(1893), 10 T. L. K. 141. 

7036. Postponement of execution 

obtained by trickery.] — Where a judgment creditor 
of a co. has been induced by conduct of officers 
of the co. amounting to trickery to refrain from 
issuing execution on his judgment until after a 
resolution has been passed for the voluntary 
winding up of the co., the ct. will, in the exercise 
of its discretion, allow him to proceed with his 
execution. — Armorduct Manufacturing Co., 
Ltd. V, General Incandescent Co., Ltd., [1911] 
2 K. B. 143 ; 80 L. J. K. B. 1005 ; 104 L. T. 805 ; 
18 Mans. 292, O. A. 

7037. Garnishee — Dividend in hands of 

liquidator — Leave to issue execution.] — Judgment 
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7031 i. When stay ordered —Judyment 
after urindiny up.] — After a roHoliitlon 
had been duly passed & advertised for 
the voluntary winding up of a co., reap, 
obtained jndgniont against the co. 
Notwithstanding such winding up, resp. 
claimed tho right to attach property of 
tho co. in execution of tho judgment : — 
Held : the ct. had tho power under 
Cos, Act, 1892, s. 186, to restrain sueh 
attachment. — Bromley (Charles) & 
Co. (In Liquidation) v. yiiENKER & 
Co. (1904), 21 S. C. 30.— S. AF. 

7035 i. Execution issued after 

vnndiny up.]— At a general meeting of 
the shareholders of the co., a resolution 
was carried that it was advisable to 
wind up the co. Tho notice convening 
such meeting stated that a resolution 

would bo considered, &, if necessary, 
adopted special, extraordinary, or 
otherwise,” to tho effect that tho co. 
could not, by reason of its liabilities, 
carry on its business, & that it was 
advisable to wind up the same : — Held : 
on application for an injunction to 
restrain a creditor from proceeding 
with a judgment recovered against the 
co. on a date subsequent to tho 
resolution, tho form of notice was 
sufficient, as it intimated to the share- 
holders that tho resolution might be 
adopted as extraordinary, 

A4 the date of the resolution the 
CO. was not in a position to moot all 
its liabilities at once, but probably 
would bo able to meet them in time : — 
Held : tho injunction must go, as by 
coming in now the creditor might 
defeat tho equality of division essential 
to the winding up. — Re New South 
Wales Property Investment Co. 
(1889), 10 N. S. W. Eq. 214 ; 6 

N. S. W. W. N. 103.— AUS. 

7036 ii. .]— Z., on Dec. 11, 

1913, commenced an action against a 
CO., claiming damages for injuries & 
loss caused by the co.’s negligence. 
On Deo. 31, 1913, tho co. went into 
voluntary liquidation, & on Jan. 13, 

1914, Z. was informed of that fact. 
The action was, however, allowed to 


proceed & on Feb. 5, 1914, Z. obtained 
judgment against the co. for damages 
& costs. On Feb. 9, 1914, Z. issued 
execution. On Feb. 10, 1914, tho 
liquidator of tho co. informed Z. that 
he would allow him to prove in tlio 
winding up for tho amount of the judg- 
ment debt & costs. Z. refused to 
discontinue tho execution, whereupon 
liquidator took out a summons to 
restrain Z. from proceeding with it : — 
Held : Z. had no preferential right to 
payment of bis judgment debt & costs, 
& tho execution must be stayed, but 
ho was at liberty to prove for tho debt 
& costs & also for the costs of tho 
execution already incurred. — Re Bal- 
larat Motors Proprietary, Ltd. 
(Zeengs’ Execuiton), [1914] V. L. R. 
136.— AUS. 

o. Writ of fi. fa. — Windiny 

up before sale.] — Judgment had been 
recovered against a co., & a writ of 
fl. fa. issued thereon against the co.’s 
land. Before sale by the sheriff under 
this writ, the co. went into voluntary 
liquidation : — Held : tho ct. had power 
to stay any further proooodings in the 
execution of tho writ. — Re Buckley’s 
Swamp Estate Co. (In Liquidation) 
(1892), 18 V. L. R. 664. — ^AUS. 

p. Discharge of garnishee sum- 

mens.] — Upon application by liqui- 
dator of a CO. which was being volun- 
tarily wound up under Alberta 
Winding-up Ordinance, tho ct. stayed 
proceoduigs, & dischaiged a garnishee 
summons in an action against the co. 
as the policy of tho Ordinance & of the 
law generally is equality among all 
creditors ; & tho ct., under the 

Ordinance, has power, & ought to 
exorcise it, to prevent pltf. from 
obtaining a preference over the other 
creditors. 

As pltf. commenced his action before 
the winding-up proceedings, ho was 
entitled to have his costs of tho action 
added to his claim. — Crown Hard- 
ware Co., Ltd. V. Deiaoatessen, Ltd. 
(1914), 26 W. L. R. 689.— CAN. 

q. Order for aUctchment — 

Obtained after winding up.] — The D. 
manufacturing co., limited, carried on 


business at D. & had its registered 
office at Bombay. M., was tho 
manager at D., & he had authority to 
borrow money & draw bundis on behalf 
of the CO. In Ang. 1894, the directors 
opened negotiations for tho sale of the 
co.'s factory to H. & in Sept. 1894, 
while tho negotiations were pending, 
a special resolution was passed to wind 
up tho co. volimtarily. The resolution 
was confirmed in Oct. 1894, & A. was 
appointed liquidator under Indian 
Cos. Act, VI. of 1882, s. 177. In Dec. 
1894, tho liquidator agreed to sell the 
factory to H. for the sum of R38,000. 
Under tho agreement, H. was to enter 
into possession of the factory, but the 
CO, was to have a lien upon it imtil tho 
completion of the purchase which was 
to take place in May, 1895. A month 
before tbo date fixed for the com- 
pletion of the sale, i)ltf. filed a suit 
against M. the manager of tbo co., In 
his individnal capacity & as manager 
of tho CO. His claim was professedly 
against tho co., but he did not make the 
CO., which was then in liquidation, a 
party to the suit. Subsoquontly pltf. 
applied for & obtained an order for 
attachment before judgment of the co.’s 
factory at D. No notice of tho 
application or of the order made on It 
was given to the liquidator. He at 
once applied to tho ct. to raise tho 
attachment, contending that the ct. 
had no power to attach the property 
of tho CO., which was not a party to 
tho suit. Tho ct. made tho co. a 
party, & dismissed the liquidator’s 
application, confirming its previous 
order for attachment. The liquidator 
appealed to the High Ct . : — Hud : the 
order of attaohmont should be 
reversed ; the intended sale by the 
liquidator, which was tho sole reason 
for making tho order, was not with 
intent to obstruct any decree that pltf. 
might obtain against tho co., but was 
being effected by tho liquidator In the 
course of his duty & in pursuance of a 
contract entered into long before the 
suit was instituted ; pltf.’s claim, if 
established, would he satisfied pari 
passu with tho other debts of the co. : 
pltf. was not entitled to security for 
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Sect. 37 . — Voluntary uyinding up: Svh-sect 11, i>. 

E, ; sub-sects, 12 cfc 13, ul.] 

having been recovered against deft., pltf. obtained 
a garnishee order atta;Ching all debts owing or 
accruing due from a co. in voluntary liquidation, 
to deft., who was a creditor of the co., execution 
not to issue without further order. Subsequently 
the liquidator of the co. had in his hands a dividend 
in the winding up due to deft. On an application 
by pltf. for leave to issue execution on the garnishee 
order: — Held: leave should be given to issue 
execution against the co. unless the liquidator paid 
the dividend to pltf. — Klauber v. Weill (1901), 
17 T. Jj. R. 344, C. A. 

Annotation: — Mentd. Spence v. Coleman, [1901] 2 K. B. 

199. 

7038. On what terms stay ordered.] — During a 
voluntary winding up, an action having been 
brought against the co. on bills of exchange, the 
ct. stayed execution only, directed the costs 
to bo added to the debt. — Peninsular, etc. 
Banking Co. (1806), 35 Beav. 280 ; 55 E. R. 903. 
Annotations : — FoUd. Re Poole Firesbrick & Blue Clay Co. 

(1873), L. R. 17 Eq. 268. Mentd. Freeman r. General 

I’ublishing Co., [1894] 2 Q. B. 380. 

7039 . .] — Re Poole Firebrick A Bx.ue 

Clay Co., No. 7032, ante, 

E, Distress, 

7040. For rent — When stay ordered.] — On 

Dec. 29, 1883, defts. mortgaged to pltfs. a certain 
colliery which defts. lield under a lease for fifty 
years, dated Dec. 31, 1879, together with all the 
plant & machin(n*y, etc., except such as came 
within the definition of personal chattels in the 
Bills of Sale Act, 1878, which was assigned 
absolutely, “ then standing or being, or thereafter 
to stand or be,” upon the premLses of the said 
colliery. Under an agreement with defts., dated 
July 1, 1889, the L. Co. erected a coal-washing 
plant on the premises of the colliery. The agree- 
ment, which provided that the plant was to be 
paid for by instalments, contained the following 
stipulation : — ” It is hereby expressly understood 
that, immediately on the second party, the L. Co. , 
receiving payment of the balance, the plant 
becomes the full & undisputed property of the first 
party, defts., without any further claim for 
royalty or otherwise from the second party ; but 
that, until fully paid for, the plant remains the 
property of the second party. In Feb. 1891, 
the mtgees. of this colliery brought the present 
action for sale or foreclosure, A a receiver was 
appointed. On Mar. 14, 1891, defts, resolved on 
a voluntary liquidation. On May 1, 1891, an 
order was made to continue the winding up under 
the supervision of the ct. Two sums of £113 15.9. 


each were paid by defts. to the L. Co. under the 
agreement of July 1, 1889, but a large sum 
remained due to the L. Co. under the said agree- 
ment. Motion by the L. Co. to remove from the 
colliery the plant which had been erected by 
them. The plant claimed was admitted not to 
bo within the Bills of Sale Act, 1878. Summons 
by the lessor of the colliery for leave to distrain 
on the stocks, plant, & other chattels in & about 
the colliery for arrears of rent. Summons by 
pltfs. that the receiver might vacate the premises 
& remove from them all fixtures, chattels, & plant 
belonging to defts. : — Held: (1) on the motion, 
the L. Co. might remove the plant erected by them. 
(2) On the summonses, the landlord must be 
refused leave to distrain for arrears of rent previous 
to Mar. 14, 1891, with liberty to prove for the 
same on pltfs. submitting to pay rent from Mar. 14, 
1891, to Dec. 31, 1891 ; &> the receiver might 
give up possession of the colliery, &, as between 
the receiver & the landlord, remove all chattels 
from the premises.— Cumberland Union Bank- 
ing Co. V, Maryport Hematite Iron 
Steel Co., Re Maryport Hematite Iron &; 
Steel Co., [1892] 1 Ch. 415 ; 61 L. J. Ch. 227 ; 
66 L. T. 108 ; 40 W. R. 280. 

Annotations: — As to (1) Consd. Gough v. Wood, [1894] 

1 Q. B. 713 ; Huddorsfleld Banking Co. v. Lister, [1895] 

2 Ch. 273. Re!d. Hobson v. Gorringe (1897), 1 Ch. 182 ; 

Lyon V. London City & Midland Bank, [1903] 2 K. B. 

135 ; Re Glasdir Copper Works, English Electro -Metal- 
lurgical Co. V. Glasdir Copper Works, [1904] 1 Ch. 819 ; 

Ellis V. Glover & Hobson, [1908] 1 K. JL 388. Oeneralli/, 

Mentd. Thomas v, .ronnings (1896), 66 L. J. Q. B. 5 ; 

Pritchett Co. v, Currie, [1910] 2 Ch. 515. 

7041. Rent payable in advance.] — 

Shackell & Co. V. Ciiorlton & Sons, No. 6922, 
ante , 

7042. .] — A limited co. held 

their business premises on lease for fourteen years, 
commencing June 25, 1914, which provided that 
the rent should be payable each year fifteen months 
in advance. The rent due Mar., 1915, for the 
period June 25, 1915, to June 25, 1916, was not 
paid, A on July 2, 1915, the landlord levied a 
distress on the premises. On July 5, 1915, tlie co. 
went into voluntary liquidation. The liquidator 
brought an action to restrain the landlord from 
proceeding with the distress : — Held : there were 
no special reasons rendering it inequitable to allow 
the landlord to enforce his legal right of distress. — 
Venner’s Electrical Cooking & Heating 
Appliances, Ltd. v, Thorpe, [1915] 2 Oh. 404 ; 
84 L. J. Ch. 925; 113 L. T. 1137; 60 8ol. Jo. 27 ; 
[1915] H. B. R. 201, 0. A. 

7043. Company not immediate 

tenants.] — H. granted a lease to X. which was 
purchased by a co., but no assignment of it was 
taken. The co., however, entered into occupation 


his claim in preference to the other 
creditors. — Mir Ali Mahomed Patel 
V, Biharilal Stjklal (1895), I. L. R. 
21 Bom. 273.— IND. 

r. Foreign liquidaiion. ] — Where 

the ct. grants recognition to foreign 
liquidator, under a loroim scheme of 
voluntary liquidation, it will stay- 
execution by a local creditor who with 
knowledge of the facts has proceeded 
to obtain Judgment against the oo.- — 
Re African Farms, Ltd,, [1906] T. S. 
373.— S. AF. 

s. .] — ^Where a creditor 

with notice of the liquidation in 
England obtained a Judgment against 
& attached property belonging to 
the 00 . in satisfaction of the judg- 
ment, the ot. directed a stay of execu- 
tion leaving the creditor to claim 
under the liquidation. — Allen & 
Shaw, Ltd. (In Liquidation) v. 
Kino (1912), 3 0. P. L. 115,— S. AF. 


PART III. SECT. 37, SUB-SECT. 11.— 

E. 

t. For rent — Priority of land- 
lord's claim ,] — A Umlted co. was 
tenant of premises. In Feb. 1918, 
pltfs. advanced money to the co. & 
received a debenture, duly executed 
& registered as a floating charge on 
the undertaking & property of the 
CO. Default having been made by the 
oo., a receiver was appointed on Sept. 2, 
1921, by the debenture-holders pur- 
suant to the terms of the debenture. 
& they entered Into poBsession of all 
assets on the demised premises, 
Including certain personal property 
which under the terms of the lease 
was retainable by the oo. upon the 
expiration of the lease ; & on Sept. 21, 
9121, advertised the proposed sale 
thereof. In Sept. 1921, the oo. was 
in arrear with rent owing by it to Its 
landlord ; & on Sept. 19, 1921, the 


landlord distrained for rent. At the 
date of the distress certain money was 
also owing for wages & rates. On 
Sept. 21, 1921, the receiver bought 
the property In for £4,000. On the 
same day an interim injunction was 
panted, restraining the landlord from 
further proceeding with his distraint, 
A resolution w^as passed In Nov., 
authorising the voluntary winding up 
of the 00 , : — Held : the debenture- 
holders were not entitled to any 
injunction restraining the landlord 
from exercising his right of distraint. — 
Purcell v. Queensland Public 
Curator, [1922] St. R. Qd. 25. — 
AUS. 

a. .] — A distress for 

rent made after the oommoucement 
of voluntary liquidation proceedings 
under Provmolol Ordinance, Alberta, 
is not elfoctlvo to create a lien in 
favour of the landlord agrolnst th^ 
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of the demised premises, &> gave H. bills of exchange 
for rent overdue, which bills were dishonoured. 
After the dishonour the co. passed an extraordinary 
resolution for voluntarily winding up, & then the 
landlord distrained for the rent on the co.’s 
chattels. These, however, were subject to a 
floating security contained in debentures covering 
all the co.’s assets, which were insufficient in value 
to satisfy the debenture debt. No receiver had 
been appointed. The liquidators having moved 
to restrain the landlord from proceeding with 
the distress : — Held : but for the existence of the 
debentures, &> notwithstanding ex parte Clemence 
(1883), 23 Ch. D. 151, which the ct. declined to 
follow, the landlord would have been restrained, 
as he had a right to prove in the winding up, — 
He llARpmi’8 Cycle Fittings Co., [1900 J 2 Ch. 
731 ; 69 L. J. Ch. 841 ; 83 L. T. 407 ; 8 Mans. 90. 

7044. For rates — When stay ordered.] — He 
Sampson Engineering Co., Ltd. (1899), 43 
Sol. Jo. 752. 


Sub-sect. 12. — Transfer of Proceedings. 

7045. To court in which winding up begun.] — 

Where deft, bank had gone into voluntary liquida- 
tion & application was made on behalf of official 
liquidator an order was made for a stay of pro- 
ceedings & a transfer of the claim to the Ch. Div. 
to which the winding up was attaclied. — Moore 
V, City Si, County Bank (1875), Bitt. Prac. Cas. 
59 ; 1 Char. Cham. Cas. 10. 

7046. To county court — Misfeasance proceed- 
ings.] — Under 1890 (Winding-up) Act, s. 10, the 
ct. may examine into the conduct of any pro- 
moter, director, manager, or other officer of a co. 
which is being wound up, &> compel him to repay 
or restore moneys or x>roperty of tlie co. which 
lie has misapplied or retained or for which he has 
become liable or accountable. 

By sect. 3 “ the winding up of a co. or any 
proceedings therein may be transferred from one 
ct. to another ct. & by sect. 1 both the High Ct, 
& County Ct. have jurisdiction to wind up 
companies. 

The liquidator of a co. in voluntary liquidation 
obtained an ex p. order from a chief clerk in 
chambers in the Ch. Div. for an examination into 
the conduct of a manager of the co. under sect. 10, 
& subsequently obtained an ex p. order from 
the same chief clerk transferring the proceedings 
under the first order to the county ct. The first 
order was drawn up, & bore the seal of the ct. 
The county ct. judge refused to hear the matter : — 
Held : there was power under sect. 3 to transfer 
proceedings in a voluntary winding up «&, even 
assuming that the order under sect. 10 could not 
be made by a chief clerk, the validity of such order 
could not be questioned in the county ct.,but only 
upon an appeal against, or motion to set aside, 
such order. — B. v. East Stonehouse County 
Court Judge &; How (1891), 65 L. T. 730, C. A. 


Sub -SECT. 13. — Reconstruction and 
Amalgamation. 

A. In General. 

See, now, 1908 Act, sect. 192. 

7047. AppUoatlon of 1862 Act, s. 161 — To what 

assets of the oo. & he can only rank 
as an ordinary creditor In subsequent 
proceedings tinder Dominion Winolng- 
up Act . — Re Jasper Liquor Co., 

Ltd., Ex p. Scott (1916), 82 W. L. JEL 
313 ; 9 W. W. R. 6, 364 ; 25 P. L. R. 


winding-up proceedings — Voluntary winding up.] 

— 1862 Act, s. 95, clause 3, only sanctions the sale 
of the property of a co. which is wound up, & 
does not apply to the transfer or sale of the whole 
concern. Hect. 1 61 of the Act, which does sanction 
such a transfer, applies only to cases where the 
co. is wound up voluntarily. 

A scheme was proposed for the transfer of the 
business of A. co. to B. co. ; after which A. co. 
was ordered to be wound uj) comiDulsorily, but was 
eventually wound up voluntarily under the super- 
vision of the ct. Certain shareholders in A. co. 
applied for & wei*e allotted shares in B. co. in 
lieu of their shares in A. co., A on the understanding 
that the transfer would be completed. The ct., 
however, held that the transfer could not be 
effected. The shareholders then applied to the 
ct. for an order to rectify the register of members 
in B. CO. by striking out their names therefrom : — 
Held : their names must be struck out, &- B. co. 
must pay them their costs. — He London & 
Exchange Bank, Ltd. (1867), 16 L. T. 340 ; sub 
nom. Re London & Exchange Bank, Ltd., Ex p. 
Collison, Sweetingburgh & Browning, 15 
W. R. 778. 

Winding up under supervision.] — See 

Sect. 38, post. 

7048. To what companies — Limited com- 

pany — Amalgamation with unlimited company 
with different objects .] — Re United Ports & 
General Insurance Co., Brown’s Case, 
Tucker’s Case, No. 7679, post. 

7049. Unregistered company — Be- 

coming registered.] — S outhall v. British Mutual 
Life Assurance Society, No. 7616, post. 

7050. Foreign company.] — Re 

Irrigation Co. of France, Ex p. Fox, No. 7107, 
post. 

7051. .] — An English co. cannot 

transfer or sell its business to a foreign co. under 
1908 Act, s. 192. The “ transferee co.” mentioned 
in that sect, must be a ” co.” within the detlnition 
in sect. 285. — Thomas v. United Butter Cos. 
OF France, Ltd., [1909] 2 Ch. 484 ; 79 L. J. Oh. 
14 ; 101 L. T. 388 ; 25 T. L. R. 824 ; 53 Sol. Jo. 
733 ; 16 Mans. 345. 

Annotation Refd. Re Anglo -Continental Supply Co., 

LI 922] 2 Cb. 723. 

7052. Company under private Act.] — 

Coulthurst V. Whitstable Oyster Fishery 
Co. (1897), 41 Sol. Jo. 641. 

7053. .] — Re Anglo-Continental Supply 

Go., No. 7385, post. 

7054. Wishes of creditors — How far court will 
give effect to.] — Re Tunis Rys. Oo., Ltd., Tolm:6 
V. Tunis Rys. Co., I/id. (1874), 31 L. T. 264, L. JJ. ; 
ajfg., 10 Ch. D. 270, n. 

7055. Sanction of court — Application for — 
Undertaking by new company.] — Counsel who 
come here & ask me to approve a reconstruction 
scheme must come with a scheme which provides 
in so many words that the new co. which is to be 
formed to carry out the reconstruction will under- 
take to obey the order of the ct. as to any pro- 
ceeding the ct. may tliink it right should be taken 
against the officei's of the old co. Recent 
experience has shown me that unless there is a 
very positive provision for retaining not only the 
power of the ct. to order proceedings to be taken 
against delinquents but also the power of the ct. 


84.— CAN. 

b. .] — The effect of 

Winding-up Ordinance, Alta., b, 7 (2), 
is to deetroy a landlord’s right of 
distress, & any right to preferential 


treatment by the ct. in regard to rent 
accrued before the winding-up resolu- 
tion, if the landlord being a creditor 
can prove in the winding up . — Re 
CJiTT Ka-NSFER Co, (1917), 34 D. L. R. 
467 —CAN. 
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Sect, 87 . — Voluntary toinding up : Sid)-sect, 13, A., 

B. & C.] 

to order the appropriation of a part of the trans- 
ferred assets to the payment of the costs of such 
proceedings, delinquents may get oft‘ altogether. 
In future therefore any scheme of reconstruction 
must provide not only that the proceedings against 
delinquents may be continued & that the new co. 
will not directly or indirectly release its rights in 
^spect of the subject-matter of any such proceed- 
ings, but it must provide in terms that the new co. 
will, if so ordered by the ct., pay the expenses of 
any proceedings that the ct. may think right to 
order (Vaughan Williams, J .). — Re City op 
Chicago Grain Elevators Co., Re Lancashire 
Trust Mortgage Insurance Corpn., Re 
Imperial Property Investment Co. (1894), 1 
Mans. 368. 

— — To resolution for reconstruction.] — See 

Nos. 7004—7066, post. 


B, What amounts to, 

7056. General rule.] — Neither “ reconstruction 
not “ amalgamation ” has any definite legal 
meaning. Each word is a commercial & not a 
legal term & even as a commercial term has no 
exact definite meaning. 

Where an undertaking is being carried on by 
a CO., & is in substance preserved & transferred, 
not to an outsider but to another co., consisting 
substantially of the same shareholders, with a 
view to its being continued by the transferee co., 
that is a reconstruction ; & it is none the less a 
reconstruction because all the assets do not pass 
to the new or resuscitated co,, & all the share- 
holdeis of the transferor co. are not shareholders 
in the transferee co. the liabilities of the trans- 
feror CO. are not taken over by the transferee co. 

To constitute “ amalgamation ” there must be 
a blending of substantially two or more existing 
undertakings into one undertaking, the share- 
holders of each blending co. becoming substantially 
the shareholders in the co. which holds the blended 
undertakings ; & there may be amalgamation 

either by the transfer of two or more undertakings 
to a new co., or by the transfer of one or more 
undertakings to an existing co. 

It is not necessary that a resolution for winding 
up should refer to “ reconstruction ” or “ amal- 
gamation ” in order to constitute a “winding up 
for the purpose of reconstruction or amalgama- 
tion,” but the purpose of the winding up may be 
gathered from the whole of the circumstances 
which result in reconstruction or amalgamation. 

The S. CO. had powers under its memorandum 
of assocn. to amalgamate with any other co., 
& to sell its undertaking, or any part thereof, 
for sliares or debenture-stock of any other co., 
& under its arts, of assocn. the liquidator, in the 
case of winding up had power to divide amongst 
the contributories in specie any part of its assets. 
Its memorandum of assocn. also gave to its pre- 
ference shareholders the right in the event of a 
“ winding up for the purpose of reconstruction or 
amalgamation ” to a bonus by way of percentage 
on the par value of the preference shares. 

The S. co. issued debenture-stock, constituted 
•fc secured by a trust deed under which the stock 
was redeemable only at a premium in the event 
of the security becoming enforceable by reason of 
a voluntary winding up of the co. for the purpose 
of reconstruction or amalgamation. 

After the S. co. had carried on business for a 
short time^a rival co., the I. co., was formed, & 


accordingly in Feb. 1902, the A. co. was incor- 
porated to take over the business & certain of 
the assets of the S. co. The memorandum of 
assocn. & debenture-stock deed of the A. co. 
gave to its preference shareholders & debenture- 
stock holders respectively rights to bonus & 
premium in the case of a winding up of that co. 
for the purpose of reconstruction or amalgama- 
tion. 

In the same month the A. co. agreed with the 
S. CO. to purchase the business some of the 
assets of the latter for £1,000,000, to be satisfied in 
cash & in fully paid preference & ordinary shares 
&; debenture-stock of the A. co. The remaining, 
unsold assets, of the 8. co. consisted of cash, 
investments, & other tilings of the value of over 
£1,500,000. 

In May, 1902, the C. co. was incorporated 
with, after an increase of capital, an ordinary 
capital twice the amount of the ordinary capital 
of the 8. CO., & a preference capital equal to the 
preference capital of the 8. co. 

In Aug. 1902, lieads of agreement, formally 
entered into by an agreement of May, 1908, were 
entered into under which the A. co. was to sell to 
the I. co. the business & assets purchased by the 
former from the 8. co. & the stock-in-trade & 
working capital of the A. co. The purchase con- 
sideration was to be £1,650,000, to be satisfied 
as follows : £1 ,000,000 in fully paid shares of the 
I. CO., representing the £1,000,000 ordinary share 
capital of the A. co. ; £500,000 in debentures of 
the I. CO. to replace the preference share capital 
& debenture -stock of the A. co. ; & £150,000 pay- 
able to certain firms interested in the I. co. There 
was no provision that the A. co. should 'mnd itself 
up, but £500 was to be retained out of its assets 
for liquidation expenses. At a meeting of th(^ A. 
CO. held in Sept. 1902, a distribution on the lines 
above indicated was mentioned in speeches by 
the chairman of the co. others. 

In view of an agreement of Feb. 1903, referred 
to below, a meeting of the 8. co. was lield at 
which the chairman & others referred to an 
intended winding up of the co., & to the manner 
in which the shares of the C. co. were to replace 
the shares in the 8. co. 

By an agi*eement of Feb. 1903, the 8. co. agreed 
to sell to the C. co. all its remaining assets, 
including the shares in the A. co. to which it was 
entitled as the consideration for the previous sale 
to that CO., excepting assets of the value of 
£295,000 retained to pay the debts of the 8. co. 
The consideration for this sale was to be the whole 
of the 618,000 ordinary shares, and 150,000 pre- 
ference shares of the G. co., to be allotted as fully 
paid up. 

Subsequently both the A. co. and the 8. co. 
passed special resolutions simply for voluntary 
winding up, without referring to any amalgama- 
tion or reconstruction, or consideration or dis- 
tribution of shares. At one of the meetings of 
the 8. co. for passing the resolution of that co. 
reference was made by the chairman to the pro- 
posed distribution of the O. co.’s shares. After- 
wards the S. co. passed an extraordinary resolution 
authorising its liquidators to distribute in specie 
amongst its contributories in the proportion of 
two shares for every ordinary share in the 8. co. 
the 618,000 ordinary shares in the C. co. which 
formed part of the consideration referred to in the 
agreement of Feb. 1903 : — Held : (1) there was a 
reconstruction of the S. co., & its winding up was 
for the purpose of reconstruction ; (2) there was 
an “ amalgamation ” of the A. co. with the I. co. 
& the winding up of the A. co. was for the purpose 
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of amalgamation . — Re South African Supply 
& Cold Storage Co., Wild v. Same Co., [1904] 

2 Ch. 268 ; 73 L. J. Ch. 657 ; 91 L. T. 447 ; 52 
W. R. 649 ; 12 Mans. 76. 

Annotation Generally, Refd. lie EHpucla Land Sc (Jalllc 

Go.. [1909] 2 Ch. 187. 

7057. “ Reconstruction.’’] — A. co. issued de- 

bentures of £100 each bearing interest at 5 per cent 
payable in 1896, but subject to provisions that 
the co. might, at any time after the expiration of 
one year from the date of the debenture, redeem 
the same by giving three calendar months’ notice 
to the holder & paying to such holder £105 for 
each £100 debenture with interest up to the day 
of payment, & that, if the co. commenced to be 
wound up otherwise than for the purposes of 
reorganisation or reconstruction, the principal 
money secured by the debenture should become 
immediately payable. In June 1892, the co. 
entered into an agreement for its amalgamation 
with another co. & resolutions for voluntary 
liquidation were passed for the purpose of carrying 
such agreement into effect: — Held: (1) the 
transaction, wliich was that of a small co. joining 
with a larger co. was not a reconstruction or 
reorganisation of the co. ; (2) meaning of the 

expressions “ reconstruction ” & “ reorganisation ” 
of a CO. considered. — Hooper p. Western 
Counties & South Wales Teilephone Co.. Ltd. 
(1892), 68 L. T. 78 ; 41 W. R. 84 ; 9 T. L. R. 17 ; 
37 Sol. Jo. 10 ; 3 R. 58. 

.] — SeCi also, No. 7056, a}de. 

7058. “Reorganisation.”]— Hoopphi p. Westisrn 
Counties & South Wales Telephone Co., Ltd., 
No. 7057. ante. 

7059. “ Amalgamation.”] — Re Empire Assur- 
ance CoRPN., Ex p. Bagshaw, No. 7578, post, 

7060. Taking over assets & liabilities of 

friendly society.] — The N. C. S. C., a limited co., 
had power by its memorandum to make & carry 
into effect such arrangements with respect to the 
union of intcj'ests or amalgamation, either in 
whole or in part, or working arrangements with 
any other cos. or persons of a similar nature to that 
of the CO. : — Held : the taking: over bodily, the 
stock, assets, & liabilities of the N. S. A., a friendly 
society, which had the same objects, & giving a 
new class of shares in the N. C. 8. C. to the share- 
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holders of the N. S. A., was an amalgamation 
within the power of the co. — ^Pulbrook v. New 
Civil Service Co-operation, Ltd. (1877), 26 
W. R. 11. 

>. 7056, ante, 

C. Resolutions^ 

7061. Convention of meeting — Contents of 
notice.] — Imperial Bank op China, India & 
Japan v. Bank op Hindustan, China & Japan, 
No. 7008, post 

7062. ■.] — Re Irrigation Co. op 

France, Ex p. Fox, No. 7107, post, 

7063. .] — Coulthurst v. Whitstable 

Oyster Fishery Co. (1897), 41 Sol. Jo. 641. 

7064. Directors personally Interested 

in adoption of scheme of reconstruction.] — Where 
the directors of a co. are personally interested 
in the adoption of a proposed scheme for its recon- 
struction & are to bo remunerated by means of a 
call on shares, the notice convening the extra- 
ordinary general meeting to pass the requisite 
resolutions must disclose such interest in order 
that the matter upon which the shareholders are 
to vote may be fairly brought before them. Wliere 
this has not been done & the resolutions for recon- 
struction have been passed & confirmed, the 
notice will not be sunicient to bind absent share- 
holders, & the directors & the co. will be restrained 
by injunction from carrying such resolutions into 
effect. — Tiessen v, Henderson, [1899J 1 Ch. 861 ; 
68 L. J. Ch. 353 ; 80 L. T. 483 ; 47 W. R. 459 ; 
6 Mans. 340. 

Annotation .'—Refd. Etborid^^e v. Central Uriignay Northern 

Extension Ily., [1913] i Ch. 425, 

,] —See, generally, Sect. 30, sub-sect . 

3, B. (d), ante, 

7065. Necessity for sanction of court — When 
sanction can be given.] — Wlien a resolution has 
been passed by a co., under sect. 161, for the 
transfer or sale of its assets to another co., the 
sanction of the ct. cannot be given to such resolu- 
tion under that sect, when there is no compulsory 
or supervision order, but the co. is being wound 
up voluntarily. The ct. may give its sanction at 
the same time that it makes such order. — Re 
Calico Bis Co. (1889), 42 Ch. D. 169 ; 58 L. J. Oh. 


PART in. SECT. 87, SUB-SECT. 13.-~ 

B. 

7059 i. Amalgamation. 1889, 
the city of T. entered into similar 
ajfreemonts with deft. coy. hy which 
they authorised thoso com. to lay down 
& operate iindorftToiind wires & an- 
pliances for the dlytrlbution & supply 
of electricity, & gave them other 
privlloKes in connection with their 
business. By these agreements defts. 
were forbidden to lease to, anialjfamate 
with, or sell out to any other co., 
without the consent of pltfs. ; & if 

they did so, all rijfhts granted thereby 
were to cease & determine. In 1896, 
the I. Co. sold, out all their asset^iife 
the shareholders transferred tneir 
shares to the E. L. Co. ; — Retd : the 
E. L. Co. had not in purchasing fallen 
within the prohibition clause, for to 
hold to the contrary would be to add 
the word “ buy ” to that clause ; also, 
what had been done >vas not an 
amalgamation of the two cos., inas- 
much as the purchase was for cash & 
for cash only, & the I. Co. acquired no 
interest whatever in the assets & 
affairs or otherwise of the other co. — 
City of Toronto v. Toronto Elec- 
tric Light Co., City of Toronto u. 
Incandescent Light Co. of Toronto 
& Toront<i Electric Light Co, 
(1905), 10 O. L. It. 621 ; 6 O. W. II. 
443.— CAN. 


7069 ii. .] — Pursuant to the 
power gi'anted by Ontario Act, 62 Viet, 
c. 11, 8. 36, the Commissioners for the 
Qiioou Victoria Niagara Falls Park, 
by an agreement of Jan. 29, 1903, 
granted to certain persons called 
“ Tbo Syndicate,*’ for the purpose of 
generating electricity Sc pneumatic or 
any other power to bo transmitted, & 
capable of being transmitted, to places 
beyond the I’ark, “ a license irrevocable 
to take from the waters of the Niagara 
River within the Park a sufficient 
quantity of watx3r to develop 125,000 
electrical or iineurnatic or other horse- 
power for commercial use.” By 
clause 14 of the agreement, the lic-ense 
was granted lor 50 years, wdth certain 
rights of renewal, the syndicate paying 
therefor a yearly rental of ?1 5,000 & 
a further sum “ for each electrical 
horse-power generated & used Sc sold 
or disposed of over 10,000 electrical 
horse-power.” By clause 25, the 
syndicate should not amalgamate with 
any other co. nor enter Into any 
arrangement which might have that 
effect. ‘‘ The Syndicate ” was to be 
understood to mean not only the 
named individuals, but also their Sc 
each of their helre, exors., adminis- 
trators, Sc assigns. By clause 27, the 
syndicate agreed that, within two 
years from the date of the agreement, 
they would sell, assign, convey, & 


transfer to a co. having power to 
construct & operate the works pro- 
posed, all the rights Sc franchises con- 
ferred. On Mar. 25, 1903, the syndicate 
assigned its rights under the agree- 
ment to the E. D. Co., Sc the agreement 
Sc assignment were confirmed by 
r> Kdw. VII, c. 12 (O). On Apr. 16. 
1908, an agreement was entered Into 
between the E. I). Co. Sc a trans- 
mission CO. Sc the Y. P. Co., by which 
the undertakings of the E. D. Co. & 
of the transmission co. wore leased 
to the T. 1*. Co. from the date of tbo 
agreement for a term exceeding by 
one month tbo duration of the license 
granted & its renewal terms. In 
consideration of this, tbo T. P. Co. 
agreed to assume Sc pay the rental due 
to the Gonmilssioners Sc to make all 
accruing payments upon debentures 
issued by the E. D. C'O., Sc, if the 
earnings permitted a sum which would 
enable that co. to pay dividends upon 
its preferred shares. In an action 
hy the Attorney General Sc the Com- 
missioners against the E. D. Sc T. P. 
Cos. : — Held : the arrangement last 
refen'ed to was not an amalgamation 
of the two cos. nor had it the effect of 
an amalgamation. — A.-G. for On- 
tario V. Electrical Development 
Co.. Ltd. (1919), 45 O. L. R, 186.— 
CAN. 
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Sect* 37 . — Voluntary winding up: Svib-seci* 13, 0. 
ct’-D. 

826 ; 61 L. T. 534 ; 38 W. R. 21 ; 5 T. L. R. 669 ; 
1 Meg. 261, C. A. 

7066. .] — Re New Fi^ostapp Mining 

Oo. (1889), 5 T. L. R. 670. 

D. Validity* 

7067. Scheme under which liabilities imposed on 
shareholders.] — (1) Where misrepresentation 
appears between the terms of an arrangement con- 
tained in a circular, by which an amalg<amation 
with another co. was to be brought about, & the 
terms of the arts, of assocn. of the co. proposing 
the amalgamation, & is so alleged & proved : — 
Held : such amalgamation would be set /iside, 
althougli confirmed by resolutions of the share- 
holders of the respective cos. 

(2) A CO. agreed to amalgamate with or purchase 
the goodwill <fe propei^ty of another co. in con- 
sideration of 26,000 shares in the purchasing 
co. to bo allotted amongst the shareholders of the 
selling CO. ; the assets of the selling co. were to be 
applied in payment of its liabilities, & then in pay- 
ment of £6 a* share on each of the 25,000 sluu*es ; 
& if the assets were insufficient, a call was to be 
made on the shareholders in the selling co. : — 
Held : such an airangement, by which liabilities 
were imposed on the shareholders, was void as 
ultra viree, & could not be supported under 1862 
Act, 8 101. Senitde : such an arrangement 

would be void, even if only the shareholders who 
assented to it were to be bound by it. — Clinch 
V. Financial Corpn. (1868), 4 Ch. App. 117; 38 
L. J. Ch. 1 ; 19 L. T. 334 ; 17 W. R. 84, L. C. & 
L. JJ. 

Annotations: — As to (2) Apld. Imperial Bank of Ohina, 
India ik. Japan v. Bank of Hindustan, China & Japan 
(1808), Ij. li. G Eq. 91. Consd. Clove v. Financial Coirm., 
Williams v. Barnes (1873), L. B. IG Eq. 363 ; Pofltlotbwaito 
V. Port I'hlUlp & Colonial Gold Mining Co, (1889), 43 
Ch. D. 452. Distd. New Zealand Gold Extraction Co. 
^owbery-Vautln I'rocees) v. Peacock, [1894] 1 Q. B. 622. 
Consd. Thomson v. Henderson’s Transvaal Estates. [1908] 
1 Ch. 765. Refd. He Oriental Commercial Bank, Ex p. 
Alabaster (1868), 38 L. J. Ch. 32 ; London v. Northern 
Insco. Oirpn., Stace & Worth’s Case (1869), 4 Ch. App. 
682 ; Bank of Hindustan v, Alison (1870), L. R. 6 C. P. 
54; Re Irrigation Co. of France (1870), 39 L. J. Ch. 663 ; 
Southall V. British Mutual Life Assce. Soc. (1870), L. R. 11 
Eq. 66 ; NichoU v. Eberhardt Co. (1888), 59 L. T. 860. 
Oencrally* Mentd. Re Trent & Humber Shipbuilding Co., 
Ex p. Bailey & Leetham (1869), 38 L. J. Ch. 485 ; Re 
Bank of South Australia (2). [1895] 1 Ch. 578. 

7068. .] — (1) In order to bring a transfer of 

the business of one co. to another co. within 1862 
Act, s. 161, the circular convening the meeting at 
wWch the transaction is to be submitted to the 
shareholders must contain distinct notice that the 
oiTangement is to be canied out by the liquidators 
under sect. 161. (2) An arrangement for the 

transfer of the business of A. co. to B. co., by 
which, in addition to having their liabilities per 


share raised from £60 to £100, the shareholders 
of A. co. can only obtain shares in B. co. upon 
payment of £6 premium per share, w not a valid 
sale or arrangement within the provisions of sect. 
161. Acquiescence, to bind all the members of a 
CO. to a bargain which there is no power to confirm, 
must be acquiescence by every member of the co. 

If the arrangement was bad in Clinch's Case, 
No. 7067, anfe, a fortiori it is bad here, &; I do 
not hesitate to say that an arrangement under 
that clause cannot be valid if it contains a con- 
dition precedent on the individual shareholder to 
pay something, not towards the capital of the new 
co. in respect of which he is to receive profit, but 
by way of premium for the shares (Gipfard, V.C.). 
— Imperial Bank op China, India & Japan v. 
Bank op Hindustan, China Sc Japan (1868), 
L. R. 6 Fq. 91 ; 16 W. R. 1107. 

Annotatians : — As to (1) FoUd. Coulthurst v. Whitstable 
Oyster Fiaheiy Co. (1897), 41 Sol. Jo. 641. As to (2) 
Oonsd. Bank of Hindustan v. Alison (1870), L. R. 6 C. P. 
54; Re Irrigation Co, of France, Ex p* Fox (1871), 
6 Ch. App. 176. Retd. Re London & Northern Insce. 
Corpn., Btaoe & Worth’s Case (1869), 4 Ch. App. 682. 
Oenerauu, Mentd. Re Bank of Hindustan, China & Japan, 
Campbell’s Cose, Hippisloy’s Case, Alison’s Case (1873), 
9 Ch. App. 1. 

.] — Seey also, Nos. 7084, 7080, post. 

7069. Sale to person about to form company.] — 

The directors of a co. entered into an agreement 
with A. to sell him the business Sc assets of the co., 
upon the terms that the directors should forth- 
with call an extraordinary meeting Sc endeavour 
to get the sanction of the shareholders to the 
carrying out the sale, Sc on such sanction being 
obtained, he should pay the directors £250 in cash, 
Sc if he should succeed in establisliing a new co. for 
the same purpose, should, within three months 
from the allotment of shares, pay a further sum 
of £1,250 in cash, Sc £2,000 in fully paid-up share's 
of the new co. The co., at an extraordin^y 
general meeting, passed a resolution for affixing 
the seal of the co. to the agreement, which was 
done. Sc A. paid the £250 : — Held : the agreement 
was ultra vires Sc invalid, & effect could not be 
given to it under 1802 Act, s. 161, for that sect, 
only authorises a sale to a co., not to a person 
about to form a co. — ^Bhid v. Bhid’s Patent 
Deodorizing & Utilizing Sewage Oo. (1874), 
9 Ch. App. 358 ; 43 L. J. Oh. 399 ; 30 L. T. 281, 
L. JJ. 

Annotations : — Refd. Re Hester (1875), 44 L. J. Ch. 757 ; Re 
Canning Jarrah Timber Co. (Western Australia), [1900] 
1 Ch. 708. 

7070. Scheme providing for time limit for 
exercise of option — To take share in purchasing 
company.] — Re Llanwrst Lead Mining Oo., Ltd. 
(1881), Palmer’s Company Precedents, 4th od., p. 
618. 

Annotation: — Cousd. Postlethwaite v. Port Phillip & 
Colonial Gold Mining Co. (1889), 43 Ch. D. 452. 

7071 . Option open for reasonable 


PART III. SECT. 37, SUB-SECT. 13.— 

D. 

c. Scheme, transferring assets dt 
liabilities to new company — Option to 
new company to cancel arrangenwnt — 
If liabilities exceed certain amoxintA — 
A CO. Issued 50.000 £1 shares, of which 
20,000 were fully paid & 30,000 paid 
up to lOs. per share. It was agreed to 
wind up & reconstruct the co. & a 
liquidator was appointed & authorised 
to consent to the registration of a new 
oo. & to enter into an agreement, then 
approved with the new oo., which was 
subsequently carried out. It was 
agi-eed inter alia between the new co,, 
the old CO. & the liquidator of the old 
co. that the new co. should purchase 
all the assets & liabilities of the old 
qo, 8c that ever^ member of the old 


oo. should he entitled to receive a 
fully-paid share for every share in- 
tended to have been fully paid in the 
old co. & a contributing share paid 
up to 10s. a share plus the amount of 
calls made & paid for each con- 
tributing share in the old oo. It was 
also agreed that if the liquidator, to 
carry the sale into effect, should have 
to purchase the interest of any member 
of the old oo., the new oo. should pay 
to the liquidator such sum as by 
orbn. between the old oo. & such 
member or by agreement made with 
the sanction of the new oo. between 
him & the liquidator should be deter- 
mined, but if it should be necessary 
for the liquidator to purchase the 
interests of more than one -third of 
the old shareholders, the new oo. was 
to he at liberty to cancel the agree- 


ment. The agreement was carried out 
& filed with the registrar & conse- 
quently A. applied for 200 fully -paid 
shares & 2,000 contributing shares 
paid up to 18s. a share in the new co., 
being the number of shares held by 
him & the amounts up to which they 
were credited in the old co. A 
winding-up order was made, & the 
official liquidator sought to place A. 
on the list of contributories in respect 
of these shares, with a liability to pay 
20s. on each share after giving credit 
for calls made Sc paid. A. had paid 
calls amounting to 2s. a share on the 
contributing shares & all the debts Sc 
liabilities of the old co. had been 

S aid In full : — Held : the reconstruo- 
on of the old oo. was not a fraud, a 


valid contract had been registered 
within Companies Act^ 1874, s, 57, 
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time.] — scheme for the reconstruction of a co* 
by the transfer of its assets to a new co. in con- 
sideration of shares tmder 1862 Act, s. 161, is not 
vitiated by the insertion of a limit of time within 
which the option given to the sliareholders of the 
old CO. to take shares in the new must be exercised, 
provided the limit be such as to leave the option 
available for a reasonable time. — ^Postleth waits 
V, PoKT Phillip & Colonial Gold Mining Co. 
(1889), 43 Ch. D. 462 ; 69 L. .T. Cli. 201 ; 62 L. T. 
60 ; 38 W. R. 246 ; 6 T. L. R. 130 ; 2 Meg. 10. 

Annotations : — Coilsd. Burdett-Coutts v. True Blue (Han- 
nan’s) Gold Mine, [1899] 2 Ch. 616. 

7072. Shares unapplied for to be at 

disposal of new company.] — Bubdett-Coutts v . 
True Blue (Hannan’s) Gold Mine, No. 7088, 
post 

7073. Sale for shares in purchasing company — 
Under memorandum powers — Whether 1862 Act, 
s. 161, applicable.] — 1862 Act, s. 161, in no way 
pi'ohibits a co. from can*ying into effect a resolution 
passed in pursuance of a provision in its ai*ts. or 
memorandum of assocn. for the sale of its under- 
taking to another co. in consideration of shares in 
such purchasing co., although for the purposes of 
carrying the resolution into effect the vending co. 
proposes to go into voluntary liquidation. — 
Cotton v. Imperial & Foreign Agency Invest- 
ment CoRPN., [18921 3 Gh. 454 ; 61 li. J . Ch. 684 ; 
07 L. T. 342 ; 8 T. U R. 777. 

Annotations Expld. & Distd. Payne r. Cork Co., [1900] 

1 CJi. 308. Folia. DoiiR-hty v, Loiiiagruiida Peofn (1903). 

88 L, T. 337. Overd. Blsgood v. HondcrBou’s Traiinvaal 

Ewtates, [1908] 1 C:h. 743. 

7074. .] — The sale of all a co.’s 
assets & all its undertaking & the distribution of 
the i)roceeds cannot be a corporate object so that 
under a clause for that purpose introduced into the 
memorandum of assocn. such a sale & distribution 
can be made without regard to 1862 Act, s. 161. 

A co. limited by shares cannot by its memo- 
randum arts, of assocn. provide as part of its 
constitution that in an event the corporator shall 
either submit to a liability in excess of the limit of 
liability on his shares or shall be dispossessed of his 
status as coiporator. 

Where, therefore, a limited co., which had 
issued 1,770,386 fully-paid shares of £1 each, 
acting under the powers of its memorandum & 
arts, of assocn. passed resolutions in general 
meeting approving a scheme of reconstruction & 
for a voluntary winding up, & by the scheme the 
undertaking of the co. was to be sold to a new co. 
t/O be foiTned for the purpose in consideration of a 
like number of £1 shares in the new co., credited 
with 1 Is. 6<^. per share as paid thereon, the pay- 
ment of the debts & the costs of liquidation of the 
old co., & the liquidator was to offer the shares in 
the new co., credited as aforesaid, for distribution 
among the members of the old co. at the rate of 
one of such new shares for each share in the old 
CO. held by such members, &, in the event of any 
of the old members not accepting their due pro- 
portion of such shares within a limited time, was 
to use his best endeavours to sell such shares & 
distribute the net proceeds among the non- 
accepting members in proportion to the number of 


shares in the old co. held by them respectively ; — 
Held : the scheme was ultra vires. 

Cotton V. Imperial <Sc Foreign Agency <&: 
Investment Corporation^ No. 7073, antct <fe Fuller v. 
White Feather liewardy Lid., No. 7086, post, overd. — 
Bisgood V. Henderson’s Transvaal Estates, 
Ltd., [1908] 1 Ch. 743 ; 77 L. J. Ch. 486 ; 98 
L. T. 809 ; 24 T. L. R. 510 ; 52 Sol. Jo. 412 ; 15 
Mans. 163, C. A. 

Annotations : — Consd. Ethciidffo v. Central Uruguay North* 
em Extension Ky., [1913] 1 Ch. 425. Distd. Re Anglo- 
ConUuental Supply Co., [1922] 2 Ch. 723. Contd. Bihhle 
r. Wilts & Somerset Farmers, [1923] 1 Ch. 342. Refd. 
Re Jewish Colonial Trust (Juedlsoho Colonial Bank), 
[1908] 2 Oil. 287: Hickman v. Kent or Komiiey Marsh 
Bhoop-Breoders* Assocn., [1915] 1 Ch. 881 ; Re Aramayo 
Francke Mines, [1917] 1 Ch. 451 ; Re Guardian Assco. 
[1917] 1 Ch. 431. Mentd. Thomson v. Hendersons 
Transvaal Estates (1908), 98 L. T. 815. 

7075 , .] — A co. which has power 

under its memorandum of assocn. Id sell all or 
any part of its business or property to another co. 
in consideration of shares in that co,, & also power 
to distribute such shares among its own members, 
does not fulfil tlie requirements of 1908 Act, sect, 
192, sub-sect. 1, by passing merely an ordinary 
resolution sanctioning such ^ a sale & special 
resolutions for voluntary liquidation & the mode 
of distribution of the compensation shares. 

To comply witli sect. 192, sub-sect. 1, there must 
at least be a special resolution authorising the 
liquidator to accept shares as the consideration 
for the sale. In the absence of such a special 
resolution there would be no special resolution to 
which the provision relating to dissentients in 
sect. 192, sub-sect. 3, could api>ly. Semhle : a 
special resolution passed on a show of hands, no 
poll being demanded, by a three-fourths majority 
as provided by sect. 69 of the Act, subsequently 
confirmed, is sufficient to satisfy the requirement 
of sect. 192, & validate the sale, notwithstanding 
a provision in the co.’s arts, of assocn. that ^e very 
special resolution should unless resolved on without 
a dissentient, be decided by poll. — E theridge v. 
Central Uruguay Northern Extension Ry. 
Co., [1913] 1 Ch. 425 ; 82 L. J. Cb. 333 ; 108 L. T. 
862 ; 29 T. L. R. 328 ; 67 Sol. Jo. 341 ; 20 Mans. 


-.1 — There is no very precise 


18 

of 

to 


[72. 

7076. .. -- - , . . 

neaning in law to be given to tho word amal- 
gamate ” in the memorandum of assocn. of a co., 
iut semhle the sale by one co. to another in con- 
lideration of shares in the purchasing co., of all 
^he vendor co.’s assets except certain shares in 
>he purchasing co. held by the vendor co., 
iuthorised by a clause in tho memorandum 
issocn. of the vendor co. allowing the co. 

‘ amalgamate ” with another co. In an agree- 
nent for such a sale a provision for distributing 
>he shares received as consideration amongst the 
3 [i 0 iyil)ers of the vendor co. can upon a question of 
egality be severed from the agreement for sale. 
Wall V. London & Northern Assets Gorpn., 
18981 2 Ch. 469 ; 67 L. J. Ch. 696 ; 79 L. T. 249 ; 
17 W R. 219 ; 14 T. L. R. 647, C. A. 

Jnnoialums -—HLerytA. Torbock r. Wostbury, [19021 2 ^. 

871 • Bisgood v. lionderson’s Transvaal Estates (1908), 

77 L*. J. Ch. 486. 

7 Q 77 .] — The memorandum of assocn. 


& A. should not be placed on tho list 
of oontrlbutorles.— N ew England 
Gold Mining Co., Ltd. (1892), 13 
N. 8 . W. Eq. 171.— A US. 

d. Pro'oision for payment of 
UaUnlities of selling company by pur- 
chasing comjjany.] — Deft. oo. purchased 
the assets of two other cos., 8c paid the 
liabilities of both though in the 
pup3ha8e & sale agreeiaeats, there was 


no provision for that. Deft. co. was 
formed for the purpose of carrying 
out a scheme for the amalgam ation of 
the two other cos. ; & the liabilities 
were paid by the offloers of deft, co., 
without any speclflo Instructions froin 
the directors. In carrying out what 
all parties to the agreements believed 
to be the terms of the agreements : — 
Held : there was no wrong or fraudu- 
lent intention on the part of any of 


efts., either in tho scheme of amaJga- 
aatlon or in carrying it out; aU 
iterested except possibly pltf., who 
/^as a shareholder in deft, oo., ^ow 
: intended that tho liabilities of the 
issolvlng 008 . were to be assumed 6c 
aid by deft. oo. ; &, therefore, there 
no fraud on the part of d^s. 
: the agreements were intra mrea deft, 
o. — J ohnston v. Thompson (1914), 
6 W, L. B, 814 — CABt 
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• 37.- winding up : Sub-aect, 

of a CO. contained powers to sell its undertaking for 
shares in another co., & to distribute amongst its 
members in specie any of its property. Its arts, 
of assocn. empowered the liquidators in its winding 
up, with the sanction of an extraordinary resolu- 
tion, to distribute in specie amongst the contribu- 
tories any part of its assets. The co. while a 
going concern agreed to sell its undertaking & all 
its property to another co., the consideration 
being, {a) that the purchaser co. should pay the 
vendor co.’s debts & perform its obligations, & 
keep the vendor co. & its liquidators & contribu- 
tories indemnified ; (&) that the vendor co. should 
retain a sum to pay the costs of & incidental to 
its winding up ; (c) the allotment to the vendor 
CO. or its nominees of fully-paid shares in the 
purchaser co. The agreement was conditional 
on its being sanctioned by an extraordinary 
resolution of the vendor co. before Jan. 31, 1902. 
On Dec. 30, 1901, the vendor co. passed by a three- 
fourths majority resolutions, (a) that the agree- 
ment should be adopted & carried into effect ; 
(b) for voluntary winding up & the aj^pointment 
of a liquidator, who was authorised to distribute 
any of the assets amongst the members in specie. 
At a subsequent meeting resolution (b) was con- 
firmed as a special resolution. Buckley, J., 
decided that the sale was properly made under the 
power of sale in the memorandiun, & was not 
vitiated by the fact that it involved the co.’s 
immediately going into voluntary liquidation ; 
& that it was not in disguise a sale by the liquidator 
upon terms not justified by 1862 Act, s. IGl. 
On appeal : — Held : the ct. could not make any 
declaration or grant any injunction in the absence 
of the purchaser co. which had not been made 
a party to the action ; & without giving any 
opinion as to the rights of the parties, the 
appeal must be dismissed. — Doughty v. Loma- 
GUNDA Reefs, Ltd., [1903] 1 Oh. 673 ; 72 1.. J. Oh. 
331 ; 88 L. T. 337 ; 51 W. R. 504 ; 47 Sol. Jo. 
384 ; 10 Mans. 189, O. A. 

Annotations : — Refd. Fuller v. White Feather Tieward, 

[1906] 1 Ch. 823 ; liisgood v, Henderson’s Transvaal 

Estates, [1908] 1 Ch. 743. 

7078. — ; — .] — A limited co. formed in 

1898, having by its memorandum power to sell 
its undertaking either for cash or for shares in 
any co., entered into an a^eement, with a view to 
reconstruction, with certain guai’antors for the sale 
to them of its undertaking, the purchasers agree- 
ment to form a new co. for the repurchase of the 
undertaking in consideration of the allotment & 
issue to such members of the old co. as should 
accept the same, of partly paid-up shares in the 
new CO., with power for the liquidator of the old 
co., on its being wound up, to sell any shares not 
accepted by its members. 

To ca-rry out that agreement, a new co. was 
formed in 1902, with power, by its memorandum, 
to pay out of its funds all expenses it might incur 
having regard to Companies Act, 1900 (c. 48), s. 8, 
including commission for underwriting shares ; & 
clause 9 of its arts, provided that if at any time 
it should offer its shares to the public for sub- 
scription the directors might pay a commission at 
a rate not exceeding 60 per cent, to any person 
in consideration of subscribing or agreeing to sub- 
scribe for shares. 

An agreement was then entered into between 
the guarantors, the original purchasers, & the 1902 
co. for the sale to that co. of the undertaking of the 
1898 CO. in consideration of the 1902 co. allotting 
& issuing tg the jparantors its shares, partly paid 
up, for distribution among the members of the 


1898 co., the guarantors agreeing that they by 
themselves or their nominees would accept an 
allotment of such of the shares as should not be 
required by the 1898 co. or its liquidator ; &, as 

the balance of the consideration for the sale, the 
1902 CO. agreed to pay the guarantors £12,300 in 
cash. Soon after the date of that agreement the 
1898 CO. passed resolutions for a voluntary winding- 
up. No prospectus of the 1902 co. had yet been 
issued offering any of its shares to the public for 
subscription. 

In an action to restrain the carrying out of the 
latter agreement as being ultra vires : — Held : (1) 
the sale of the undertaking of the 1898 co., so 
far as it was in consideration of partly paid-up 
shares in the 1902 co., was authorised by the 
memorandum of the former co. ; (2) the additional 
consideration of the payment by the 1902 co. of 
£12,300 in cash was uUra vires on the grounds that 
it was prohibited by above sect., sub-sect. 2, as 
being commission in consideration of subscribing 
or agreeing to subscribe for shares ; (3) there had 
been no such offer of shares to the public for sub- 
scription as to bring the 1902 co. within the pro- 
tection of sub-sect. 1 ; (4) the sum of cash was not 
a rate within clause 9 of that co.’s arts. — Booth v. 
New Afrikander Gold Mining Co., Ltd., [1903] 
1 Ch. 295 ; 72 L. J. Ch. 125 ; 87 L. T. 509 ; 51 
W. R. 193 ; 19 T. L. R. 67 ; 47 Sol. Jo. 91 ; 10 
Mans. 56, C. A. 

Annotations: — As to (1) Refd. Blsgrood r. Henderson’s 

Transvaal Estates (1908), 77 L. J. Cli. 486. As to (2) & 

(4) Refd. Re Worthington, Ex p. Path6 Fr6ros (1914), 83 

L. J. K. B. 885. GenerallVt Mentd. Doughty v. Loma- 

guuda Reefs (1903), 88 L. T. 337. 

7079. Scheme providing for distribution other- 
wise than in accordance with rights of shareholders 
— Under 1862 Act, s. 133.] — The capital of a co. 
was divided into preference ordinary shares of 
£1 each fully paid up, the holders of the preference 
shares not being entitled to any priority as regarded 
cai)ital. Resolutions were passed for the voluntary 
winding-up of tlie co. with a view to carrying out 
a scheme of reconstruction, under 1862 Act, s. 161, 
whereby a new co. was to be formed with a capital 
similarly divided, but with 5.s'. per share treated as 
unpaid, & each preference & ordinary shareholder 
in the old co. was to receive respectively a prefer- 
ence or ordinary £1 share in the new co. An 
action was brought by a shareholder on behalf of 
himself & all other shareholders who were opposed 
to the resolutions, for an injunction to restrain the 
CO. from carrying out or giving effect thereto : — 
Held : ( 1 ) the scheme was invalid inasmuch as it 
did not provide for a rata division among the 
shareholders in accordance with 1862 Act, s. 133 ; 
(2) upon the winding-up the preference & ordinary 
shareholders stood on an equal footing ; (3) it was 
not competent for a majority of shareholders 
under sect. 161 to give a benefit to one class of 
shareholders over another. — S impson v. Palace 
Theatre, Ltd. (1893), 69 L. T. 70 ; 9 T. L. R. 
470 ; 2 R. 451, C. A. 

7080. Under articles — Preference & ordinary 

shareholders.] — Re Beeston Pneumatic Tyre Co., 
Ltd. (1898), 14 T. L. R. 338. 

Annotation : — Refd. Re North West Argentine Ry., [1900] 

2 Ch. 882. 

7081. Scheme providing for uncalled capital of 
transferor company to be called up — & amount 
realised transferred to new company — New com- 
pany discharging liabilities of transferor company.] 

— Re Bank of South Australia (2), No. 6801, 
ante, 

7082. Scheme providing for payments to secre- 
tary & directors — Compensation for loss of office — 
Approval of shareholders.] — An agreement between 
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two COS. for the sale of the undertaking of one co. 
to the other provided that the purchasing co. 
should pay to the selling co. the sum of £30,543 & 
a sum amounting to £3,250 to the directors & 
secretary as compensation for loss of office. 
Notice was given of an extraordinary general 
meeting of the shareholders of the selling co. for 
the purpose of considering &, if thought advisable 
of approving the terms of an agreement to be 
made between the A. co. of the one part, & the B. 
co. of the other part, being an agreement for the 
sale of the undertaking & assets of the A. co. to 
the B. CO. A circular was afterwards sent to the 
shareholders stating the object of the agreement, 
&; that, as the B. co. was desirous of having the 
management in their own liands, the directors & 
secretary have agreed to retire on being paid a 
lump sum as compensation for their loss of office. 
At the extraordinary general meeting a resolution 
confirming the agreement was iiassed by a large 
majority : — Held : (1) the agreement to pay 
various sums to the directors &; secretary was not 
ultra vires, provided the sliareholdei*s approved 
of it ; (2) as the notice of the extraordinary 

general meeting did not refer to such payments, 
it did not specify the “ purpose ” for which the 
meeting was called within 1845 Act, s. 71, the 
resolution was not binding on a dissentient share- 
liolder, <fe he was entitled to an injunction restrain- 
ing the directoivs from carrying it into effect until 
it had been duly sanctioned by a meeting of the 
co. XJPOiierly convened for that jiurpose. — Kaye v, 
Croydon Tramways Co., [1898] 1 Ch. 358 ; 07 
L. ,T. Ch. 222 ; 78 L. T. 237 ; 4(5 W. K. 405 ; 
14 T. L. B. 244 ; 42 Sol. Jo. 307, C. A. 

Annoiaiiotis : — As to (2) Apld. TiowHon v. JltJiidcrson. [1899] 
1 Ch. 861. Distd. Torbock v, Wcsthtiry, [1902] 2 Ch. 871. 
Reid. Allen u. Cold Reefy of \Vewt Africa (1900), 69 
L. J. Ch. 260 ; P'lillor White Feather Reward, [19061 

1 Ch. 828 ; Baillio v. Oriental Telephone & Electric Co., 
[191;')] 1 Ch. 503; Clarkson v. Davies, [1923] A. C. 100. 
Generally, Mentd. Young v. Ladies’ Imperial Club, [1920] 

2 K. B. 523. 

7083. Sale for partly-paid shares in purchasing 
company — Forfeiture of shareholder’s interest in 
default of taking up new shares.] — A co. which 
had power under its memorandum of assocn. to 
sell its undertaking & to accept in payment for 
the same shares of any other co., whether wholly 
or partly jiaid up, entered into an agreement for a 
sale of its undertaking to a new co., part of the 
consideration being shares in the new co. of 5.v. 
with 4s. credited as paid up. A clause of the 
agreement provided that if the selling co. should 
go into liquidation & distribute the shares forming 
l^art of the consideration amongst its members, all 
shares not accepted by members within twenty- 
one days should be sold applied in payment of 
debts & liabilities of the selling co. in relief of the 
obligation of the new co. under the agreement ; — 
Held : the agreement was not justified by the 
memorandum of assocn. & was ultra vires, for 
the selling co. had no power to contract that 
upon a liquidation the assets should be divided 
amongst its shareholders, or that if a shareholder 
did not choose to undertake the liability under 
the shares in the new co. his shares should be 
forfeited. — Manners v. St. David’s Gold & 
Copper Mines, Ltd., [1904] 2 Ch. 593 ; 73 L. J. 
Ch. 764 ; 91 L. T. 277 ; 20 T. L. K. 729 ; 11 Mans. 
425, C. A. 

Annotations : — Expld. & Distd. Fuller v. While Feather 
Reward, [1906] 1 Ch, 823. Consd. Blsgood v. NUo Valley 
Co., [1906] 1 Ch. 747 ; Blsgood v. Henderson’s Transvaal 
Estates, [19081 1 Ch. 743. Apld. Dibble v, Wilte & Somer- 
set Farmers, [1923] 1 Ch. 312. 

7084 . .] — A CO. was empowered by 

its memorandum of assocn. to sell its undertaking 


for shares in any other co., & to distribute any 
of the property of the co. among the members in 
specie. Part of its nominal capital has been issued 
& was fully paid. The co. was in need of fmther 
capital, &, being unable to place its unissued 
shares, a scheme for reconstruction was prepared, 
providing for the sale of the undertaking & assehs 
of the co. to a new co. in consideration {inter alia) 
of partly-paid shares in the new co. of the same 
number & nominal amount as the fully-paid 
shares in the old co. & that if the old co. should go 
into liquidation before the shares were allotted, 
every member of the old co. in resx)ect of each 
share therein held by him was to be entitled to 
claim an allotment to himself of one partly-paid 
share in the new co. A time limit was fixed 
within which members of the old co. were to 
exercise their option to claim such an allotment ; 
& with regard to the proportion of the shares in 
the new co. which members of the old co. should be 
entitled to claim, but should not claim within the 
time limit, the liquidator was to sell the same in 
such manner as he in his absolute discretion 
should think fit, the net proceeds of sale were 
to be distributed ratably in accordance with their 
rights & interests among the member.s who had not 
so claimed. This scheme was embodied in a draft 
agreement between the two cos., & a resolution 
adopting & authorising the directors to enter into 
the agreement with the new co. when formed was 
duly passed. On a motion by two dissentient 
members to restrain the co. from acting on the 
resolution : — Held : the agreement was a device 
or compelling shareholders of the old co. either to 
subscribe further capital or else to accept a share 
of the proceeds of sale of the unclaimed shares 
in the. new co. to be ascertained under a scheme 
of distribution which was likely to be unfair & 
work injustice to the dissentient members, &. was 
at any rate, not part of the bargain under which 
they liad originally subscribed for their shares, 
& the agreement was ^lUra vires, — Bihogod v, 
Nile Vali.ey Co., Ltd., [1906] 1 Ch. 747 ; 75 
L. J. Ch. 379 ; 94 L. T. 304 ; 54 W. li, 397 ; 22 
T. L. K. 317 ; 50 Sol. Jo. 290 ; 13 Mans. 126. 

Annotations : — Apprvd. Blsgood v, Henderson’s Transvaal 

Estates, [1908] 1 Uh. 743. Reid. Fuller v. White Feather 

Reward, [1906] 1 Ch. 823. 

7085. Under memorandum powers.] — 

Under a clause in a memorandum of assocn., 
stating one of the objects of the co. to be “ to sell 
the undertaking of the co. . . . for a consideration 
consisting in whole or in part of . . . shares . . . 
of any other co.” : — Held : the co. could sell for 
partly-paid shares. — Mason v. Motor Traction 
Co., Ltd., [1905] 1 Ch. 419 ; 74 L. J. Ch. 273 ; 
92 L. T. 234 ; 21 T. L. K. 238 ; 12 Mans. 31. 

Annotations : — Reid. Fuller u. White Feather Reward, [1906] 

1 Ch. 823 ; Bisgood v. Uondersou’s Transvaal Estates, 

[19081 1 Ch. 743. 

7086. Shares not taken up to be at 

disposal of purchasing company.] — One of the 

objects of a co. was to sell dispose of its property 
for such consideration as it thought fit, & in 
particular for shares fully or partly paid up, & to 
divide the consideration amongst the members of 
the CO. This power was to be exercisable either in 
view of a winding up of the co. or not. Another 
object was to distribute any of the assets of the 
co. among the members of the co. 

The CO. agreed to sell its assets undertaking to 
another co. By the agreement the vendor co. was 
to be wound up ; part of the consideration was to 
consist of partly-paid shares to be allotted to the 
vendor co. or its nominees. The vendor co, were 
within two calendar months to find people to take 
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up these shares, & if any of them were not taken 
up they were to be at the disposal of the pur- 
chasing CO., & the vendor co. was not to be liable 
to take them up itself. Besolutions were passed 

confirmed at meetings of the vendor co. to wind 
up that CO. voluntarily, & that the liquidator 
should offer the new shares to the members at the 
rate of one such share for each share held by the 
members. 

By the amalgamation scheme it was provided 
that the liquidator should sell shares which were 
not accepted by the shareholders & distribute the 
net proceeds of sale among such members. A 
shareholder in the vendor co. objected to these 
proposals ; — Held : the proposed scheme of recon- 
struction was within the powers conferred by 
the memorandum &> ought to be allowed to 
proceed. — Fuller v* White Feather Beward, 
Ltd., LlilObJ 1 Ch. 823 ; 75 L J. Ch. 393 ; 95 

L. T. 404 ; 22 T. L. K. 400 ; 13 Mans. 137 
Annotation : — Overd. Bisgood v. HenderBon’s Tmusvaal 

Estates, [1908] 1 Ch. 743. 

7087. Re-transfer of assets to old company — 
On failure of amalgamation.] — The M. co. was 

wound up Sc reconstructed by the formation of the 

M. corpn., the shareholders taking shares in the 
corpn. in exchange for their shares in the co., & 
the corpn. taking over the co.’s assets & liabilities. 
The corpn. failed to indemnify the co., & was itself 
wound up. Its capital was fully called up in the 
liquidation & it still owed large debts, besides the 
claim of the co. against it for indemnity. The co.’s 
capital had not been fully called up. It owed no 
debts. Sc hod a balance of cash in hand. Under 
these circumstances an agreement was entered 
into between the liquidators, that the co. should 
take the assets of the corpn., paying the creditors 
of the corpn. 4«. in the pound, & retaining what 
else they might make of them. There was evi- 
dence that the assets, if realised carefully, might 
more than pay the co.’s claim in full. If sold 
immediately, the assets would jirobably pay about 
35. in the j:»ound to all. On an order sanctioning 
this arrangement, giving dissentients the option 
of taking the present estimated value of their 
shares, certain exors. holding shares in the co. 
appealed from the order : — Held : order was valid. 
— Re Marine Investment Co., Ex p. Poole’s 
Executors (1873), 8 Ch. Aj^p. 702 ; 42 L. J. Cli. 
(520, L. J J. 

Annotations : — Apld. Re Tunis llys. (1874), 10 Cti. D. 270, n. 

Retd. Re Cambrian Mining Co. (1882), 48 L. T. 114. 

E. Effect. 

{a) On Dissentient Members* 
i. In General* 

7088. General rule.] — (1) Any shareholder, who 
does not approve of a scheme of reconstruction 
proposed under 1802 Act, s. 161, should attend at 
the meeting Sc vote against it. If he is outvoted 
Sc the necessary special resolution is passed 
sanctioning the liquidator entering into the agree- 
ment his next course is to dissent under the 
section. 

(2) Where, on the voluntary winding up of a co., 
a reconstruction agreement is entered into, pur- 
suant to a special resolution under 1802 Act, s. 101, 
between that co. Sc its liquidator of the one part Sc 
the new co. of the other part, for carrying out a 
transfer or sale of the undertaking of the old co. to 
the new, & providing that every holder of shares 
in the ol(}. co. “ shall be entitled as of right ” to 
claim an allotment of an equivalent number of 


shares in the new co., fui*tber provisions fixing the 
time within which the application for shares must 
be sent in to the new co., & placing the shares not 
applied for within that time at the disposal of 
the new co., are not ultra vires ; & therefore a 
member of the old co. who is not a dissentient 
member within the proviso in the sect. & whose 
aiiplication is out of time either through negligence 
or accident, such as absence abroad or illness, 
cannot compel the new co. to allot him the shares. 

Qu, : whether, on an application to sanction a 
proposed scheme of reconstruction containing a 
clause placing shares not applied for by members 
of the old co. within a stipulated time at the dis- 
posal of the new co., the ct. will sanction such a 
clause without some modification for the protection 
of members of the old co. — ^Burdett-Coutts v. 
True Blue (Hannan’s) Gold Mine, [1899] 2 Ch. 
(516 ; 08 L. J. Ch. (592 ; 81 L. T. 29 ; 48 W. K. 1 ; 
43 Sol. Jo. 672 ; 7 Mans. 85, O. A. 

Annotations : — As to (2) Apld. Fuller v. White Feather 
Howard, [1906] 1 Ch. 823. Folld. Bisgood v. Hondorson'B 
Transvaal Estates (1908), 24 T. L. H. 413 (See (1908), 
77 L. J. Ch. 486). 

7089. Cannot be forced to become shareholders 
In new company.] — Wliere a deed enables the 
majority of a body to bind the minority by a 
resolution passed in a certain manner, the pro- 
visions of the deed in that respect must be strictly 
complied with, otherwise the minority are not 
bound. 

The subscribers’ agreement of a provisionally 
registered co. authorised the directors, with the 
consent of a majority at a meeting of subscribers, 
summoned as theredn mentioned, to amalgamate 
the undeHaking with any otlier similar under- 
taking. The directors agreed to an amalgamation 
with the D* co., Sc sent a circular to the sub- 
scribers, stating the terms agreed upon. A 
majority of the subscribers assented to the amal- 
gamation, <fe took the benefit of it, but no meeting 
ever was called to sanction it :~-~Held : the 
amalgamation was not binding on any sliare- 
holders, who had not assented to it . — lie Direct 
PlAST Sc West Junction Ky. Co., Ex 2>* Johnson 
(1855), 3 Eq. Rep. 479, L. J. 

AnnotatUm : — ^Mentd. Re Mercantile Trading Co., Stringer's 
Case (1869), 4 Ch. App. 475. 

7090. Effect of not dissenting within pre- 

scribed time.] — (1) No shareholder in a joint-stock 
co. which is in course of voluntary liquidation is 
bound, in the absence of express assent on his 
part, to accept shares in any other co., although 
the liquidators may have agreed that such shall be 
taken. Sc such agreement may have been duly 
confirmed by a meeting of the shareholders in 
manner prescribed by the 1802 Act, s. 101. But 
if he does not exi>ress his dissent from the agree- 
ment in the manner or within the time specified in 
that sect., he can get no other consideration for 
his shares, Sc must submit to lose them utterly if 
he refuses to accept the new shares. 

(2) General powers of amalgamation given to the 
directors in the arts, of assocn. do not authorise 
them to bind non- assenting shareholders to accept 
the new shares. Semble : no power which could 
be given to directors, short of express words to that 
effect, would enable them to do so . — Re Bank op 
Hindustan, China Sc Japan, Ltd., Higgs’s Case 
(1805), 2 Hem, & M. 057 ; 0 New liep. 327 ; 12 
L. T. (509 ; 13 W. R. 937 ; 71 E. R. 019. 
AnnotiUions : — As to O) Apld. Re New Quebrada Co., Ponti- 
fox’s Case (1867), 36 L. J. Oh. 903. Consd. NiohoU v. 
Eberhardt Co. (1888), 59 L. T. 860, Retd. Postlethwaito 
V. I*ort Phillip & Colouial Gold Mining Co. (1889), 43 Oh. D. 
452. OeneraUvt Mentd. Wall v. London & Northern 
Aj98ots Corpn., [1898] 2 Ch. 469, 

7091. .] — In the case of a co. being 



Pabt hi. — Companies under Companies (Consolidation) Act, 1908, etc. 1023 


wound up voluntarily under 1862 Act, s. 161, & 
amalgamated with another co., a shareholder of 
the absorbed co., who neither assents to the 
voluntary winding up, nor gives notice of dissent 
in the manner provided by that sect., cannot be 
compelled to take shares in the amalgamated co. 
which have been allotted to him in pursuance of 
the terms of agreement by amalgamation. — Re 
Bank of Hindustan, China & Japan, Ex p. Los 
(1866), 6 New Hep. 327 ; 34 L. J. Ch. 609 ; 12 
L. T. 690 ; 11 Jur. N. 8. 661 ; 13 W. R. 883. 

Annotations : — Consd. Re Empire Assoe. Corpn., Ex p. 

Bagehaw (1867), L, R. 4 Eq. 341. Apld. Re New Quebraaa 

Co., Pontifex’8 Case (1867), 36 L. J. Ch. 003. Refd. Re 

Imperial Bank of China, India & Japan (1866), 14 L. T. 

211 ; Re London & Exchange Bank (1867), 16 L. T. 340 ; 

PoetJethwaite v. Port PhllUp & Colonial Gold Mining Co. 

(1889), 43 Ch. D. 462. 

7092. — Re London, Bombay & Medi- 

terranean Bank, Ltd., Drew’s Case, No. 6901, 
ante* 

7 Q 93 , J — ( 1 ) In sanctioning a scheme for 

the reconstruction of a co. under liquidation, by a 
transfer of its assets to a new co. to be formed for 
the purpose, the ct. will have regard to the wishes 
of a majority of the shareholders & creditors, 
deliberately expressed upon full information fairly 
afforded to them, as against the opposition of a 
dissentient minority ; & although a dissentient 

shareholder cannot be compelled to accept shares 
in the new co., or the valuation put upon his 
interest by the official liquidator, if he will accept 
neither of these alternatives the price of his interest 
must be settled by arbn., as provided by 1862 Act, 
s. 162. (2) Where no direct sum has been tendered 

by the official liquidator as the price of such dis- 
sentient shareholder’s interest, the cost of the 
arbn. will not be at the risk of the shareholder, but 
will remain in the discretion of tlie ct. (3) 1862 
Act, s. 161, does not relate to a purely voluntary 
winding up only, but includes a voluntary winding 
up under supervision of the ct. (4) A meeting 
of contributoi'ies had passed resolutions for a 
reconstruction. The ct. refused to make the 
liquidator pass his accounts on motion of a dis- 
sentient shareholder. — Ri^ Imperial MEUCANTiiiE 
(/REDIT Assocn. (1871), L. R. 12 Eq. 501; 41 
L. J. Ch. 116. 

Annotations: — As to (1) Refd. He Cambrian Mining Co. 

(1882), 48 L. T. 114. As U) (2) Refd. Rc Glamorganshire 

Banking Co. (1884), 54 L. J. Ch. 765. 

7094. Scheme leaving no assets available to 
satisfy dissentient shareholders.] — ^An arrangement 
under 1862 Act, s. 161, that leaves no assets or 
uncalled capital out of wliich dissentients can be 
paid the value of their shares, cannot be carried 
out against their wishes. In such a case the ct. 
would find means to protect the dissentients by 
some order on a winding-up petition without 
driving them to file a bill . — Re Hester & Oo., Ltd. 
(1875), 44 L. J. Ch. 757, L. JJ. 

Annotations: — Refd. Re Canning Jarrah Timber Co. 

(Western Australia), [1900] 1 Oh. 708 ; Bisgood v. 

Henderson’s Transvaal Estates, [1908] 1 Ch. 743. 

7095. Evidence of dissent.] — Re Austin 

Gold Mines, Ltd. (1895), 39 Sol. Jo. 804. 

7096. Cannot be deprived of statutory rights — 
By articles.] — Payne v* Cork Co., Ltd., No. 6862, 
ante* 

7097. Petition for compulsory winding up — 
Right to present,] — Wliere a co. had entered into 
an agreement for an amalgamation, which was 
within the powers conferred on it by its memo- 
randum of assocn., & for the purpose of carrying 
out the agreement had gone into voluntary 
winding up, the ct. refused to make a compulsory 
order bn the petition of dissentient shareholders. — 


Re North British Water Gas Syndicate (1894), 
1 Mans. 132. 


7098. Right to support — Although requisi- 
tion served under 1862 Act, s. 162, on liquidator.] 

The S. R. co. owned considerable Uquid assets & 
also large mining claims of prospective though not 
present value, which it had been formed to pur- 
chase from the H. E. co. & for which in part pay- 
ment it had allotted to the latter more than 
three-fifths of its issued shares. In 1906 the H. E. 
co. sold these shares to the E. coiqm. &. procured 
the appointment of nominees of the latter to be 
the directors of the S. R. co., & these directors 
lent the greater part of the liquid assets to the E. 
corpn. to enable it to complete the purchase. In 
1908 resolutions were proposed at extraordinary 
general meetings of the 8. R. co. & passed by 
means of the shares held by the E. corpn. in spite 
of the opposition of nearly all the independent 
shareholders, for the voluntary winding-up of the 
8. R. co. & for the sale of its assets to a new co. 
which was to be formed to acquire them, A also 
the assets of the E. corpn. & another co. All 
these assets were to be paid for in shares on the 
new co., & in fixing the values of the respective 
assets, & the number of shares to be paid to each 
co., the mining claims of the 8. R. co. were wholly 
disregarded while the E. corpn., besides being 
relieved of its debt to the 8. K. co., was to receive 
so large a number of shares as to give it a great 
preponderance in the new co. A shareholder in 
the 8. R. co., having petitioned for a compulsory 
order, & being supported by most of the inde- 
pendent shareholders, many of whom, but not the 
petitioner, had served on the liquidator the notice 
provided by 1862 Act, s. 161: — Held: (1) the 
scheme was eminently an unfair one, as regarded 
the shareholders of the 8. H. co. ; (2) the ^ssen- 
tient shareholders were not precluded by their 
notice from supporting the petition, & a compul- 
sory order must be made . — lie Consolidated 
8outh Rand Mines Deep, Ltd., [1909 J 1 Ch. 
491 ; 78 L. J. Ch. 326 ; 100 L. T. 319 ; 16 Mans. 81. 

Right to have shares purchased.]— b’ee 8ub-sect. 
13, E. (a) ii., foat* 

7099. Right to share in indemnity to share- 
holders of old company.] — Wlicre one insurance co. 
A., transferred all its business, property, effects & 
liabilities to another co., B,, on the terms of A. 
shareholders being indemnified on a bill by A. for 
specific performance of the agreement, the ct. 
decreed such indemnity, the other co., which was 
ordered to be wound up, liaving by its official 
manager filed a cross-bill, alleging fraud & mis- 
representation, & that such agreement was ultra 
vires, the second co., B., having had the benefit of 
the agreement : — Held : not to be entitled to 
object that the agreement was ultra vires ^ im- 
properly entered into by the managing body, & 
the cross-bill was dismissed. — ^Anglo -Australian 
Life Assurance Co. v. British Provident Life 
& Herb Society (1862), 3 Giff. 521 ; 06 E. R. 515 ; 
sub nom. Anglo- Australian Assurance Oo. v* 
British Provident Assurance Society, British 
Provident Assurance Society (Official Mana- 
ger) V* Anglo -Australian Assurance Co., 
6 L, T. 88 ; 8 Jur. N. 8. 299 ; varied on appeal, 
4 De G. F. & J. 341 , L. C. 


Annotations : — Ezpld. WoadhaDiH v. Anglo -AuHtralian & 
Univoreal Family Life Assco. (1864), 10 L. T. 178. Rotd. 
Re British Provident Life & Fire Aesce. Soc., Exp. Anglo - 
Aufltralian Assocn., Ex p. Teete, Ex p. Knmney, Ex p* 
Webster (1864), 10 L. T. 326. 


7100. Application for liquidator to pass accounts 
— At instance of dissentient shareholder .] — Re Im- 
perial Mercantile Credit Assocn., No. 7093, an<e. 
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ii. Notice of Dissent, 

7101. Who may give — ^Transferee of shares — 
Transfer not registered — Registration antedated.] — 

The ct. has power under 1862 Act, s. 35, to rectify 
the registei* of membei’s after the liquidation of the 
CO. has commenced ; & such power is not limited 
by sect. 98 to rectification for the purpose of 
settling the list of contributories. 

Wliere there has been unnecessary delay in 
registering a transfer of shares, & in consequence 
it had not been registered when the co. went into 
voluntary liquidation for the purpose of recon- 
struction under 1862 Act, s. 161, the ct., on the 
application of the transferee, ordered the transfer 
to be registered as of a date prior to the winding-up, 
which rendered valid a notice of dissent given by 
the transferee under sect. 161 after the date on 
which the transfer ought to have been, but was 
not, registered. — Re Sussex Btitck (Jo., [1904] 

1 Oh. 598 ; 73 L. J. (.^h. 308 ; 90 L. T. 426 ; 52 
W. R. 371 ; 11 Mans. 66, C. A. 

7102. To whom given — Liquidator not in exist- 
ence — But bound to come into existence if scheme 
carried out.] — The provisions of 1908 Act, s. 192 (3), 
are sufficiently complied with by the sending of 
notices to the liquidator at the co.’s offices, 
although the question of whether the co. is, or is 
not, to go into liquidation is to depend on the 
number of dissentients, &; the liquidator accord- 
ingly will not in fact come into existence until 
after that number has been ascertained. — He 
Needhams, Ltd. (1923), 68 Sol. Jo. 236. 

7103. Time for giving — Notice given before 
confirmation of special resolution — Objection to 
notice after confirmation of resolution,] — After 
the passing of resolutions by a co. for voluntary 
liquidation, the transfer of its business, & the 
appointment of the co.’s secretary as liquidator, 
but before the subsequent confirmation of such 
resolutions, a shareholder served notice of dis- 
sent on the secretary of the co. The notice was 
not objected to until one month after the con- 
fiimation of the resolutions, A Avas not returned : — 
Held : the notice was a valid notice of dissent 
within 1862 Act, s. 161. — Re London & West- 
minster Bread (Jo., Ltd. (1890), 59 L. J. Ch. 155 ; 
62 L. T. 224 ; 38 W. R. 277 ; 2 Meg. 30. 

7104. Service — At London office — Registered 
office abroad.] — The pltf. was the holder of fully 
paid up shares in deft, co., which was in course 
of liquidation for the purpose of I'econstruction. 
The co. was registered in 1903 under the Com- 
panies Ordinance, 1895, of Southern Rhodesia, & 
its registered office was in Bulawayo. By the co.’s 1 
arts, it was provided that the business of the co. 
should bo carried on in England. At extra- 


ordinary general meetings held in London on 
June 18 & July 3, 1909, resolutions had been 
passed for the voluntary winding up of the co., &> 
all its assets were to be taken over by a new co. 

Under sect. 158 of the Companies Ordinance, 
1895, which was similar to 1862 Act, s. 161, a 
dissentient shareholder had to give notice of 
dissent at the registered office of the co. witliin 
seven days of the date of the meeting. The pltf. 
voted against the resolutions, & on July 5 gave 
notice of dissent at the London office of the co. 
On July 6 the liquidator sent him in reply a letter 
in the following terms : “I am in receipt of your 
letter of the 5th inst., & note that you do not con- 
sent to the reconstruction of the above co.” Sub- 
sequently the liquidator refused to treat the notice 
of dissent as valid, on the ground that it was not 
served at the registered office of the co., the 
pltf. brought this action. Under the Companies 
Ordinance, 1895, the liquidator had power to do 
all acts in the name on behalf of the co. : — Held : 
the liquidator had waived the irregularity & the 
notice of dissent must be treated as valid. — 
Brailey V. Rhodesia Consolidated, T/td., 
[1910] 2 Ch. 95 ; 79 L. J. Ch. 494 ; 102 L. T. 805 ; 
54 Sol. Jo. 475 ; 17 Mans. 222. 

7105. Contents — Declaration of dissent — Option 
to liquidator to purchase interest.] — A notice under 
1908 Act, s. 192, sub-sect. 3, dissenting from a 
resolution for reconstruction, must not only 
contain a declaration of dissent, but must also 
expressly give the liquidator the option, either to 
abstain from carrying the resolution into effect, 
or to purchase the dissentient member’s interest. — 
Re Demerara Rubber Co., Ltd., [1913] 1 Ch. 331 : 
82 L. J. Ch. 220 ; 108 L. T. 318 ; 20 Mans. 
148. 

7106. Effect — Dissenting shareholder does not 
cease to be shareholder on giving notice.] — Re 

Imperial Land Co. op Marseilles, Vining’s 
Case, No. 7108, post. 

iii. Purchase of Dissentient Member s Interest. 

7107. Right to have interest purchased.] — A 
sale of the assets & business of a co. under 1862 
Act, s. 161, may be made to a co. carrying on 
business in a foreign co. & framed under foreign 
law. But where a sale of the assets <fc business 
of a CO. is intended to be made under sect. 161, 
the notices convening the meetings of the share- 
holders at which resolutions to that effect are to 
be proposed, ought on the face of them to show 
that proceedings are taken under sect. 161, in 
order that the shareholders may know that if 
they dissent from the proposed scheme, they will 
be entitled to require their interest in the co. to 
be paid for cash. 

A co. whicli was in difficulties duly passed a 


PART III. SECT. 37, SUB-SECT. 13.-- 
E. (a) ii. 

e. (Service — By letter — No particu- 
lar form of words necessary.] — The 
Hhareholders of a co. having passed a 
resolution for the voluntair winding 
up of the CO., five dissentient share- 
holders gave notice of their dissent 
by a letter to the liqiddators in the 
following terms : “ With reference to 
the resolutions to vdnd up the co. 
volimtarily, & which were passed & 
contlrmed, we hereby ^vc you notice 
under Indian Companies Act, VI. of 
1882, s. 201, & require you to purchase 
the interest held by us In the said eo. 
at such price as may be determined 
either by private arrangement or by 
arbn., as we are dissentients from such 
resolutions ’* : — Held : the letter was 
sufficient notice of dissent under the 


provisions of that sect, as it provided 
no particular form of words in which 
the notice is to be given but merely 
provided' that a member who has not 
voU^d in favour of the special resolution 
shall express his dissent in writing to 
the llquidat<)rs not later than 7 days 
after the date of the special resolution 
being passed, — Motto am BiiXaumiAi 
r. Gordon Ltd. (1888), I. L. II. 

12 Bom. 526.— IND. 

f. Contents — Bequisition to liqui- 
dator — by liquidator.] — A notice 
of dissent under Indian Companies 
Act, 1866, 8. 175, is Insufflcleut If it 
does not contain the requisition to 
the liquidators required by that sect, 
consequently, it is open to the 
liquidators to have the shareholder 
disentitled to a dissentient's right 
under that sect. It is, however, 


within the powers of the liquidator to 
w^alve informality in the notice of 
dissent. — Be Fleming Spinning & 
Weaving Co., Ltd., JehXngir 
GustXdjt V. Joosun Haji Ahmed 
(1883), 1. L. B. 7 Bom. 494.— IND. 

PART III. SECT. 37, SUB-SECT. 13.— 
E. (a) iii. 

7107 i. Bight to have inieresi pur- 
chased.] — Be Fleming Spinning & 
Weaving Co., Ltd. (1879), 1. L. R. 
3 Bom. 299.— IND. 

g. — ; — How value of interest 
ascertained- — A rbiiration — Second refer - 
ence to arbitration.] — Be Fleming 
Spinning & Weaving Co., Ltd., 
Jehangir Gustadji l\ JOOSUB BAji 
Ahmed (1883), I. L. R. 7 Bom. 494.— 
IND. 
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resolution for voluntary winding up, with a view 
of disposing of its undertaking, which was carried 
on in France, to a French co. to be formed for the 
purpose ; & at the same time it passed other 

resolutions as to the transfer to the French co., 
& a special resolution altering the arts, of assocn. 
so as to give power to carry out the arrangement 
without giving dissentient shareholders the option 
to receive the value of their shares in cash, as 
provided by 1862 Act, s. 161. These resolutions, 
except the resolution for winding up, were passed 
irregularly, but no shareholder dissented from them 
except one fully paid-up shareholder, who applied 
to the CO. to pay him the value of his shares, 
which was refused. He then presented a petition 
praying that the co. might be wound up corn- 

E ulsorily, or under supervision, or that he might 
e at liberty to sue in the name of the co. to set 
aside the proposed arrangements, or that the value 
of his shares might bo ascertained & paid : — Held : 
(1) the resolution to wind up voluntarily having 
been regularly passed, the ct. would not, on the 
application of a fully paid-up shareholder, interfere 
with it by ordering a compulsory winding up, 
or a winding up under supervision, against the 
wishes of nearly all the shareholders ; (2) the 

winding-up resolution being good in itself, was 
not invalidated by being associated with resolu- 
tions which were not regularly passed ; (3) leave 
to sue in the name of the co. had rightly been 
refused, as the resolutions authorising a transfer 
to the French co. were not ultra vires, but, although 
irregular, were capable of confirmation ; (4) the 
special resolution altering the arts, while the co. 
was in difficulties, & as a part of the scheme for 
transfer to the French co., was invalid, <fc petitioner 
was entitled to have the value of his shares 
ascertained & paid, as i^rovided by 1862 Act, s. 161. 

lie litUIGATlON Co. OF FRANCE, Ex p. FOX 

(1871), 6 Ch. App. 176; 40 F. ,T. Oh. 433; 24 
F. T. 336, F. Jd. 

Annotations — As to (1) Apld. Tie TuriiH Py. (1871), 10 Ch. D. 
270, n. Distd. Thomas v. United Butter Cos. of France, 
[1909] 2 Ch. 4 81. Refd, lie Langley MiUs Steel & Iron 
Works Co. (1871 ), 40 L. J. Ch. 813 ; He Tumacacori Mining 
Land Co. (1874), 43 L. J. Ch. 417 ; lie Amalgamated 
Syndicate, (1897] 2 Ch. 600 ; lie Anglo -Continental 
Supply Co., (1922] 2 Ch. 723. As to (2) Consd. Thomson 
V, Henderson’s Transvaal Estates, [1908] 1 Ch. 76.'>. 
As to (3) Reid. Eth(iridge v. (Central Uruguay Northern 
Extension Ily., 11913] 1 Ch. 425. As to (4) Refd. He 
Hester (1875), 44 L. J. Ch. 757. 

7108. Power of liquidator — On requisition to 
purchase shares — Cannot release shareholder from 
liability to creditors — Can only purchase share- 
holder’s interest.] — A co. having resolved on a 
voluntary winding up, & the reconstruction of the 
co., with a new capital, new arts., & a new name, 
a dissentient shareholder gave notice to the 
liquidators, under 1862 Act, s. 161, requiring them 
to purchase his interest in the co. The liquidators 
accordingly took a transfer of his shares ; — 
Held : the liquidators had no power, under 
sect. 161, to release tlie dissentient shareholder 
from his liability to the creditors, but only to 
purchase such interest as he had in the assets of 
the co. ; &, consequently, the shareholder’s name 
must be put on the list of contributories. 

Under sect. 161, does a shareholder by giving 
notice that ho is a dissentient shareholder & that 
he insists either upon paying him off or dis- 
continuing the arrangement, cease to be a share- 
holder so as not to be a member of the co. at the 
time of winding up ? I find nothing in the Act 
of Parliament which says that a person being a 
shareholder ceases by virtue of that arrangement 
to bo a shareholder (Jaj^ies, L.J.). — Re Imperial 
Fand Co. of Marseilles, Vining’s Case (1870), 

J.* X. 


6 Ch. App. 96 ; 40 F. J. Ch. 79 ; 19 W. R. 173, 
F. JJ. 

Annotations : — Reid. Re National Bank of Wales, Taylor, 

Phillips & Rickards’ Cases, [18971 1 Ch. 298. Mentd. 

Re Imperial Land Co. of Marseillos, Ex p. Joaffreson 

(1870), 19 W. R. 57. 

7109. Requisition to purchase interest — Form — 
Necessity for writing.] — Where a limited co. is 
being wound up voluntarily, & a special resolution 
has been passed under 1862 Act, s. 161, for the 
transfer or sale of its business to another co., the 
requisition to the liquidators under that sect, by 
any dissentient member of the co. in liquidation, 
either to abstain from carrying such resolution 
into effect, or to purchase the interest held by 
such dissentient, must, as well as the notice of 
dissent given to the liquidators, be in writing, & 
left at the office of the co., not later than seven 
days after the date of the meeting at which the 
special resolution was passed. 

Tlie liquidators in a voluntary winding up may 
apply to the ct. under 1862 Act, s. 138, to determine 
any question of difficulty fairly arising in the 
winding up, & any such application may bo made 
by motion. — Re Union Bank of Kingston- 
upon-Hull (1880), 13 Ch. D. 808 ; 49 F. J. Ch. 
264 ; 42 F. T. 390 ; 28 W. R. 808. 

Annotation : — Consd. He Demcrara Rubber Co., [1913] 

1 Ch. 331. 

7110. Service,] — Re Union Bank of 

Kingston-upon-Hull, No. 7109, ante, 

7111. Right of member serving requisition 

— To examine company’s books — To see whether 
more advantageous to accept liquidator’s offer.] — 
A banking co. being in the course of voluntary 
winding up for the purpose of reconstruction, one 
of the members having been, with the others, 
offered 55 . in the pound for her holding in the old 
CO. gave notice to arbitrate under sect. 161, as a 
dissentient. She then claimed the right to examine 
tlie books of the co. in order to see whether it 
would be better for her to accept the offer of 65 . 
or go on with the arbn. : — Held : application 
must be refused. — Re Glaaiorganshuie Banking 
Co., Morgan’s Case (1884), 28 Ch. D. 020 ; 54 
F. J. Ch. 765 ; 51 F. T. 623 ; 33 W. R. 209. 
Armotation : — Apld. Re British Building Stone Co., [1908] 

2 Ch. 450. 

7112. To examine witnesses under 
1862 Act, s. 115 — For purpose of Increasing value 
of shares.] — Where the undertaking of a co. in 
voluntary liquidation is being sold to another 
CO. under 1862 Act, s. 161, & the liquidator has 
elected to i>urchase the interest of a dissentient 
member at a price to be determined by arbn. 
under sect. 162, the ct. will not give that dissentient 
member liberty to examine the officers of the co. 
under sect. 115 with the view of obtaining evidence 
to enhance the value of his interest in the arbn. — 
Re British Building Stone Co., Ftd., [1908] 
2 Ch. 450 ; 77 L. J. Ch. 752 ; 99 F. T. 608 ; 15 
Mans. 349. 

7113. How value of interest ascertained 

Agreement ” — Provision In articles.] — The arts. 

of assocn. of a co. provided that, “If at any 
time a sale or arrangement shall be made or 
proposed in pursuance of 1862 Act, s. 161, the 
purchase -money to be paid for the interest of 
any dissentient member shall bo such sum of 
money as the liquidator can obtain by selling the 
shares, stock or other property to which such 
dissentient member would have been entitled 
upon the completion of the sale or arrangement 
had he not expressed his dissent.’’ 

The CO. resolved upon a voluntary winding up, 
& authorised the liquidator to enter into an 
arrangement for the sale of the business & assets 
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Sect, 37. — Voluntary winding up : Svh-sect, 13, E, 
(g) Hi. cfc (5)»] 

of the CO. to a new co. : — Held : the above clause 
of the arts, did not amount to an “ agreement ” 
within 1862 Act, s. 102, so as to deprive a member 
of the CO. who dissented from the arrangements 
of his right under that sect, to have the value of 
his interest in the co. determined by arbn. Semhle : 
the agreement intended by sect. 162 is an 
agreement between the dissentient member & 
the liquidator in the winding up of the co. — 
Baring- G ouiiD v . Sharpington Combined Pick 
<fe Shovel Syndicate, [1899] 2 Ch. 80 ; 68 

L. J. Oh. 429 ; 80 L. T. 739 ; 47 W. R. 664 ; 15 
T. L. R. 366 ; 43 Sol. Jo. 494 ; 6 Mans. 430, C. A, 

Annotations: — FoUd. Payne v. Cork Co., [1900] 1 Ch. 308 ; 
Consd. Llewellyn v, Kasintoo Rubber Ketatea, [19141 
2 Ch. 670. Refd. Mannerw v. St. David’s Gold & Copper 
Mines, [1904] 2 Ch. .593 ; Bisgrood v. Hendei'son’s Trans- 
vaal Estates, [1908] 1 Ch. 743 ; Dibble v. Wilts. & 
Somerset Farmers, [1923] 1 Ch. 342. 

Arbitration — Appointment of 
umpire,] — By sects. 161, 162, of 1862 Act, on any 
co. being voluntarily wound up, it is lawful by 
special resolution to transfer the business, etc., 
to a new co., provided that any dissentient share- 
holder may require the liquidators cither to 
abstain from carrying the resolution into effect, 
or to take hLs shares at a price, if not agreed 
upon, to be determined by arbn. under 1845 Act. 
That Act, by sects. 128-130, provides for the 
appointment of two arbitrators, one by each 
party ; & the arbitrators are to ap])oint an 

umpire ; but in case of their default sect. 131 
only provides that if one of the parties be a rail- 
way co. the appointment of an umpire is to be by 
the Board of Trade. A dispute as to the price 
to be paid for his shares having arisen between 
a shareholder & a co. not a ry. co., & the arbi- 
trators having neglected to appoint a?i umpire : — 
Held : the case was wdthin the Common Law 
Procedure Act, 1854 (c. 125), s. 12, a judge 
could therefore appoint an umpire under that 
sect . — Re Anglo- Italian Bank & De Rosaz 
(1867), L. R. 2 Q. B. 452 ; 16 L. T. 412. 

Annotation : — Folld. De Rosaz v. Anglo -Italian Bank (1869), 
L. R. 4 Q. B. 462. 

7115. .] — Declaration, 

that defts. were a banking co. incorporated under 
the Companies Act, 1802 ; that a resolution was 
passed for the winding up of the co. & the transfer 
of the business to another co. ; that pltf. was a 
shareholder in the first co., & expressed a dissent 
in •writing as required by sect. 161 of the .statute, 
& required the liquidators either to abstain from 
carrying the resolution into effect, or to purchase 
his interest ; that by the arts, of assocn., in the 
event of any difference arising between the co. 
& any of the shareholders, such difference was 
to be referred to two arbitrators, one of the 
arbitrators to be named by each i^arty ; the 
arbitrators to appoint an umphe ; &> if they did 
not do so within fourteen days, an umpire might 
be appointed by a judge under the Common Law 
Procedure Act, 1854 (c. 125), that the dispute 
relating to the settling of the price of pltf.’s shares 
was referred to two arbitrators ; that they did 
not appoint an umpire ; that an umpire was 
appointed by a judge ; that the arbitrators did 
not agree ; that the umpire duly made his award 
adjudging the price to be paid for the purchase 
of pltf.’s mtere.st at £2,100, which sum he directed 


to be paid to pltf., & further directed that defts. 
should pay to the pltf. his costs of the reference 
& award, & that defts. did not pay the money. 
On demurrer ; — Held : (1) an action would lie 

against the co. on the award as in ordinary cases, 
as there was nothing in sect. 161 which took 
away the right of action ; (2) the judge had power 
to appoint an umpire under the arts, of assocn. ; 
or under 1846 Act, supplemented by the Common 
Law Procedure Act, 1854 (c. 125), on the authority 
of Re Anglo-Italian Bank (Sc De Rosaz, No. 7114, 
ante . — De Rosaz v. Anglo-Italian Bank (1869), 
L. R. 4 Q. B. 462 ; 10 B. & S. 354 ; 38 L. J. Q. B. 
161 ; 17 W. R. 724. 

Annotation : — Refd. Baring-Goiild v. Sharpington Pick & 

Shovel Syndicate (1898), 67 L. J. Ch. 622. 

Commission for examina- 
tion of witnesses abroad.] — Where a co. is in 
voluntary liquidation & a dispute has arisen as 
to the price to be paid for the purchase of the 
interest of a dissentient member which, under 
1862 Act, s. 162, has been referred to arbn., the 
ct., on the application of the liquidators, has 
jurisdiction under R. S. 0. Ord. 38, r. 5, to order 
a commission to issue lor the examination of 
witnesses abroad, the matter being one arising in 
the -winding up within 1862 Act, s. 138, & the 
reference to arbn. being compulsory under the 
Act. — Re Mysore West Gold Mining Co. (1889), 
42 Ch. D. 635 ; 58 L. J. Ch. 731 ; 61 L. T. 453 ; 
37 W. R. 794 ; 5 T. L. R. 695 ; 1 Meg. 547. 
Annotation : — Montd. Taylor v. Ciipps (1914), 7 B. W. C. C. 

623. 

7117. Right to enforce award by 

action.] — De Rosaz v . Anglo-Italian Bank, 
No. 7115, ante, 

7118. Interest on amount of 

award.] — No interest is payable on the amount of 
an award settling the price to bo paid for the 
purchase of the interest of a dissentient member 
under 1802 Act, s. 162, except from the date when 
payment of the amount awarded is demanded, 
& such interest is properly calculated at the rate 
of 4 per cent . — Re United States Direct Cable 
C o., Ltd. (1879), 48 L. J. Ch. 065. 

7119. — — — — — ~ Costs in discretion of 
court.] — Re Imperiai. Mercantile Credit 
Assocn., No. 7093, ante. 

{b) On Allottees of Shares under Scheme, 

7120. Whether allotment equivalent to return of 
capital.] — Wliere a joint-stock co., limited, whose 
shares are fully paid up, has sold its business to 
another co., &, as part of the consideration, the 
paid-up shares of the purchasing co. were allotted 
to the shareholders of the old co. in the pro- 
portion of one share to every two shares held by 
each shareholder in the old co. on the winding up 
of the old co., the ct. will not, if satisfied of the 
bona fides of the transfer, consider such an allot- 
ment of shares as a return of capital of the old 
co., or treat the shares in that co. as not fully 
paid up . — Re Cardiff Preserved Coke & Coal 
Co., Ex p. Norton (1863), 2 New Rep. 562 ; 9 
L. T. 186 ; 11 W. R. 1007, L. C. 

7121. No entry in register — Nor assent by other 
shareholders — Whether allotted member of old 
company.] — The N. co, having become amalga- 
mated with the 0. Bank, B., one of the share- 
holders of the co., in answer to an application for 
shares in the bank, received from the manager a 


PART III. SECT. 37, SUB-SECT. 18.— 

E. (b). 

h. Failure to apply for shares — 
Shares sold by liqmdator dt proceeds 


handed to meister for cv^stody.] — Where, 
on the liquidation of a oo. the share- 
holders were entitled to receive shares 
in another co. & certain shareholders 
had failed to apply for such share** 


after notice by means of two circular 
letters, addressed to each of such 
shareholders, & in various newspapers : 
— Held : the liquidators bo authorised 
to sell the shares 8c, after payment of 
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letter inclosing such shares in lieu, as was stated, 
of the shares held by B. in the co. There was no 
entry in the register of this exchange, nor did it 
appear that the other sliareholdors of the co. had 
assented to it. More than a year afterwards the 
CO. was wound up, & B.’s name having been 
placed on the list of contributories, he applied to 
the ct. to liavo it removed on the ground that he 
had ceased to be a sharelioldor in the co. from the 
date of the exchange ; — Held : ho was not entitled 
to have his name removed from the list . — Re 
National riNANciAi. Oo., Ltd., Nash’s Case 
(1807), 36 L. ,T. Oh. 811 ; 16 L. T. 689. 

Annotation: — Mentd. Horilago v. Paine (1876), 31 L. T. 
917. 

7122. Under agreement for com- 

promise of suit to set aside amalgamation — 
Whether binding on allottee.] — An agreement was 
entered into between A. co. & O. co. for amalgama- 
tion, on the terms that A. co. should purchase the 
assets of O. co., & give the shareholders of C. co. 
equivalent shares in A. co., <fe C. co. should be 
wound up voluntarily. On the footing of this 
amalgamation, H., who was a shareholder in 
O. co., applied for shares in A. co., which were 
allotted to turn, & his name was placed on the 
register accordingly. Shortly afterwards H. & 
several other shai-eholders repudiated their shares 
in A. CO., on the ground that 0. co. had no power 
to amalgamate with another co., & that there had 
been misrepresentations in the circular. The 
repudiating shareholders acted by the same solr., 
& one of them, F., shortly afterwards filed a bill 
to set aside that amalgamation, & presented a 
petition to wind up 0. co. A compromise was 
subsequently made of the suit on the terms that 
the amalgamation should be rescinded A; the names 
of the repudiating shareliolders should be removed 
from the register of A. co. This was agreed to by 
both cos. & sanctioned by the judge, but the 
name of 11. still remained on the register of A. co,, 

that co. was also soon afterwards wound up. 
The agreement for compromise was signed by the 
solr. acting for the repudiating shareholders, who 
was also the solr. in F.’s suit, but there was no 
proof that H. had ever authorised liim to agree 
to the compromise on his behalf, or to do any act 
in the matter, except to write a letter repudiating 
the shares : — Held : H. was liable as a con- 
tributory of A. co . — Re London & County 
Gpjneral Agency Assocn., Hare’s Case (1869), 
4 Ch. App. 503 ; 20 L. T. 157 ; 17 W. B. 628, 
L. .JJ. 

Annotations : — Folld. Re Empire Assco. Corpn., CliaJIis’s 
Case, Somerville’s Case (1871), 6 Ch. App. 266. Consd. Re 
Scottish Petroleum Co. (1883), 23 Ch. D 413. Apld. Re 
Lennox Publishini? Co., Kx p. Storey (1890), 62 L. T, 701. 
Reid. Re Bank of Hindustan, China, & Japan, Campbell’e 
Case, Hippisley’s Case, AUhou’s Case (1873), 9 Ch. App. 1 ; 
Re General By. Syndicate, Whiteloy’s Case, [1899] 1 Ch. 
770. 

7123. Shares in transferee company 

improperly created — Allottee not estopped from 
denying liability.] — Two incorporated banking cos,, 
the Bank of Hindustan & the Imperial Bank of 
China, under the powers contained in their 
respective arts, of assocn., agreed to amalgamate, 
the business of the latter co. being transferred to 
the former, & the shareholders in the Imperial 
Bank of China having the option of taking newly- 
created shares in the Bank of Hindustan at a 
premium, part of which was to be paid out of the 
funds of the Imperial Bank. The directors of 
the Bank of Hindustan, without pursuing the 

expenses, to hand over the proceeds 
to the master for custody until claimod 
by the Bharcholdors. — Ex p. Herald 
(1919), O. P, D. 31.— S. AF. 


course pointed out by the 1862 Act, ss. 12, 60, 61, 
but by a simple resolution passed at one meeting 
& confirmed at a subsequent meeting, resolved 
to create & issue 20,000 new shares of £100 each, 
for the purpose of carrying out the proposed 
amalgamation ; their power to increase their 
capital under the arts, of assocn. having already 
been exhausted. They then issued circulars 
informing the shareholders in the Imperial Bank 
of the arrangement which had been made, & 
intimating to them that they had an option to 
take such new sliares on the terms specified. 
Deft., a shareholder in the Imperial Bank, in 
consequence, in 1864, applied for obtained an 
allotment of shares, paid a portion of the deposit 
premium thereon, & by liis letter of api>lication 
engaged to pay the residue on a given day. Calls 
were afterwards made, of which deft, had notice ; 
but he never repudiated his liability until an 
action was brought against him in 1807 for non- 
payment of those calls. In 1868 the supposed 
amalgamation of the two banks was in a suit by 
dissentient shareholders in the Imperial Bank, 
declared void : — Held : the directors of the Bank of 
Hindustan had no power to issue the new shares, 
deft, was not by any acquiescence or conduct 
on his part estopped from denying that he was a 
shareholder in the Bank of Hindustan. — Bank 
OP Hindustan v. Alison (1871), L. K. 6 C. P. 
222 ; 40 L. J. 0. P. 117 ; 23 L. T. 854 ; 19 W. It. 
505, Kx. Ch. 

Annotation : — Consd. ZvViBank of Hiiiduntan, China, & Japan, 
CarnpboU’B Case, Hippiwlcy’B Case, Alison’s Case (1873), 
9 Ch. App. 1 . 

7124. .] — By an agreement between 

two cos., one co. was to buy the business of the 
other CO., the consideration to be paid in shares 
of the bu\fing CO., to be issued to the selling co. 
& divided amongst its shareholders. Resolutions 
approving of this agreement &- also authorising the 
creation of the requisite new shares, all the shares 
authorised by the arts, of assocn. having been 
already issued, were passed at one extraordinary 
general meeting of the buying co., were confirmed 
at a second meeting. A large majority of the 
shareholders of the selling co. iissented to the 
agreement, & api)lied for & received what pur- 
ported to be new shares of the buying co. CeHatn 
dissentient shareholders, however, filed a bill in 
Chancery & obtained a decision that the agree- 
ment was void. Those shareholders were after- 
w.ards, by way of comj)romise, paid a sum of money 
by the official liquidator of the buying co., then in 
liquidation, <fc tlie suit in Chancery was stayed. 
Certain former shareholders of the selling co., 
holders of wliat purported to be new shares in the 
buying co., then applied to be repaid the money 
which they had paid to the buying co. for premium 
& on calls upon their shares : — Held : as the buying 
co. did really acquire, by a title wiiich, though 
originally defective as against the dissentient 
shareholders, had been in the end confirmed, the 
property of the selling co., & as the shares were 
issued do?id fide, the holders of the new shares 
could not now repudiates them. — He Bank of 
Hindustan, China & Japan, Cami’bell’s Case, 
Hippisley’s Ca'^je, Alison’s Case (1873), 9 Ch. 
App. 1 ; 43 L. ,1. Ch. 1; 29 L. T. 519, 524 ; 22 
W. R. 313, Ti. C. & L. JJ. 

Annotatwns : — Consd. Hope v. Inicniational Financial 
Soc. (1876), 4 Ch. D. 327. Refd. Rc County [^alailno 
Loan & Dlacomit Co., Teasdalo’s Case (1873), 9 Ch. App. 
64 ; Imperial Hydropathic Hotel Co., Blackpool v, 

tee not placed on list of contribtitoriea. . 
Re New England Gold Mining Co., 
Ltd. (1892), 13 N. S. W. Eq. 171.— 

AUS. 

Y 2 


k. Allotment of fully <Sb 
paid shares — In respect of fuUy 
partly paid shares in old company — 
Valid contract registered — Whether allot' 
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Sect, 37, — Voluntary loinding up : Sub-sect, 13, E, 

Hompson (1882), 23 Oh. D. 1 : Taylor v. Pilsen Joel & 

General Eleotrio Light Co. (1884), 27 Ch. D. 268 : Re 

Briton Medical & General Life Aasocn. (1889), 5 T. L. II. 

602 ; Eichbanm v. City of Chicago Grain Elevatore, 

[18911 a Ch. 459 ; Re Wakefield Rolling Stock Co.. (18921 

3 Ch. 165 ; Mosely r. Koffyfontein Mines, [1910] 2 Ch. 

382 ; Re North Cheshire Brewery Co. (1920), 64 Sol. Jo. 

463. Mentd. Re Ruby Consolidated Mining Co., Askew's 

Case (1874), 43 L. J. Ch. 633 ; Harrirnan v. Harriman, 

[1909J P. 123. 

See, also. Part V., Sects. 7, 8, sub-sect. 3, post, 

7125. Allottee induced by misrepresentation to 
take shares.] — B. held fifty £100 shares, with £20 
per share paid up, in the A. co., wliich was after- 
wards amalgamated with the W. co. He was 
offered, & accepted 500 £10 shares, with £2 per 
share paid up, in the W. co. in lieu of his shares on 
the A. CO. At the time when he accepted these 
shares two calls had been made & were due, 
but he had then no information of this fact. 
Within sixteen days after he was applied to for 
payment of the calls, B., wlio was then very 
ill & has since died, gave the co. notice that he 
would dispute his liability to pay the calls : — 
Held : liis name must be taken off the list of 
contributories. — lie Western Insurance Co., 
Ltd., Briggs’s Case (1860), 19 L. T. 758. 

7126. Allotment to wrong person — Transfer of 
shares in old company before reconstruction— 
Transfer not registered — Allotment of shares in 
new company to transferor.] — Rooney v. Stanton 
(1900), 17 T. L. R. 28, C. A. 

7127. Failure to allot — Liability of liquidator.] — 
Re South Australian Petroleum P^elds, Ltd., 
[1894] W. N. 189. 

7128. .] — A scheme for the recon- 

struction of a CO., wliich was in voluntary liquida- 
tion under the supervision of tlie ct., provided 
that the undertaking should be sold to a new co., 
& that the shareholders should have the option 
of taking shares in the new co. in proportion to 
their holding in the old. In accordance with 
the terms of a circular issued by the liquidator, 
B., a shareholder in the old co., signed an applica- 
tion for shares in the new co. & sent it, with a 
cheque for the required deposit, to the bankers 
of the CO., who sent him a receipt therefor. The 
bank subsequently sent to the liquidator, at his 
request, a list of persons who had applied for 
shares, but did not include therein the name of 
B. The liquidator afterwards sold the whole of 
the shares unapplied for, together with those 
which should have been allotted to B. He had 
no assets undistributed in his hands except the 
proceeds of sale of the shares unai^plied for, & 
he had no shares wliich he could allot to B. 
Upon a summons by B. in the winding up : — 
Held : the ct. had no jurisdiction to declare the 
liquidator liable in damages . — Re Hill’s Water- 
fall Estate & Gold Mining Co., [1896] 1 Ch. 
947 ; 12 T. L. R. 316 ; suh norn. Re Hill’s 

Waterfall, Estate & Gold-Mining Co., I/td., 
Ex p, Baytass, 65 L. J. Ch. 476 ; 74 L. T. 341 ; 
3 Mans. 158. 

7129. Construction ot agreement.] — Calt.ao Bis 
Mining Co. v. Ronaldson, [1887] W. N. 176. 

As regards insurance companies.] “ Part V,, 
Sect. 8, sub-sect. 3, post. 


(c) On Creditors, 

7130. Whether creditors bound.] — The recon- 
struction of an insolvent co. was attempted on the 
basis of the formation of a new co., to take over 
its assets & liabilities. The plan of reconstruction 
provided for the old co. to be wound up & the 
shareholders to exchange their old shares, which 
were of £20 each, with £10 paid up, for half the 
number of fully paid-up shares of the new co. of 
£10 each, & 6 per cent debentures to an amount 
equal to the amount paid up upon their shares in 
the old co., credited with one-half thereof as paid 
thereon, leaving the remaining half to be paid 
by instalments extending over a period of two 
years. The shareholders were requested to assent 
to the proposal by signing a form of approval 
containing the teims of the plan, & the plan was 
carried out by resolutions passed at an extra- 
ordinary meeting of the co. duly confirmed at a 
subsequent meeting, & by a deed to which the 
liquidators of the old co. & the two cos. were 
parties : — Held : as the creditors of the old co. 
were not parties to the arrangement, a shareholder 
who had signed the circular, expressing his assent 
to the arrangement, <fc exchanged his shares, was 
not entitled to treat the instalments paid upon 
his debentures as being in reduction of his liability 
to the old co. — Re Imperial Land Co. of Mar- 
seilles, Ex p. Jeaffreson (1870), L. R. 11 Eq. 
109 ; 23 L. T. 645 ; 19 W. R. 57 ; sub nom. Re 
Imperial Land Co. op Marseilles, Vining’s 
Case, Jeapfreson’s Case, 40 L. J. Ch. 3. 

7131. .] — Where a co., in accordance with 

the provisions of its deed of settlement, transfers 
its business & liabilities to another co., such a 
transfer, however it may affect the rights of 
particular creditors, cannot prejudice the claims 
of the creditors generally of the transferor co. 

Such a transfer, therefore, however it may 
affect to extinguish the shares in the transferor co., 
cannot as against creditors, affect the liability 
of shareholders to contribute to its assets in the 
event of its being wound up. 

The deed of settlement of the B. L. Assocn. 
empowered its directors to purchase shares in the 
assocn. & provided that upon the completion of 
such purchase, such shares were to be extinguished 
for the benefit of the assocn. The deed of settle- 
ment also provided for the transfer of the business 
& liabilities of the assocn. to another co. as therein 
mentioned. A transfer was shortly afterwards 
effected in accordance with the terms of the deed 
of settlement, & in pursuance of an agreement 
to that effect, to the A. co. The agreement of 
transfer provided that, after its confirmation by 
the assocn. as therein mentioned, each proprietor 
of shares in the assocn. should be entitled either 
to be paid in money, the amount of all sums 
paid up by liim upon his shares, or, at his option, 
in shares in tire A. co., but subject to the approval 
of the A. co. P., the owner of 1,370 shares in the 
B. L. Association parted with 620 of them in 
manner provided for by the agreement of transfer, 
& was paid for the same partly in cash & partly 
in shares in the A. co. Both cos. were 
subsequently placed under liquidation : — Held : 
P. remained li^le as a contributory of the assocn. 


PART III. SECT. 37, SUB-SECT. 13.— 

E. (c). 

1. Whether bond'holders in old 
company bound .] — A statute gave the 
bondholders of the C. & P. Railway Co. 
an option to convert their bonds into 
stock, & enacted that this “ converted 
bond stock/' & any new subscribod 
stock, should he preferential to the 


ordinary stock. & be entitled to divi- 
dends of 8 per cent, per annum In 
pi-lority to any dividend to the 
ordinary shareholders. By a subse- 
quent Act the co. was authorised to 
unite with another co., & it was 
declared that the two cos., & those 
who should become shareholders in 
the new co. under the Acts I'clating 


to the C. & P. Railway Co. & imder 
the deed of union, should constitute 
the new co. : — Held : the union did 
not extinguish the right of the 
bond-holders to object. — Cayuey v , 
COBOURQ, I'ETEBBOROUOII & MARMORA 
Railway & Mining Co. (1868), 14 Gr. 
67L~ CAN. 

m. Payment of creditors of old 
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in respect of the 620 shares. — Re Bank op London 
Assurance Assocn., Part’s Case (1870), L. R. 
10 Eq. 622 ; 23 L. T. 305 ; 18 W. R. 977. 
Annotation : — Mentd. lie Mutual Soc. (1S81), 50 L. J. Ch. 

400. 

7132. Scheme under 1862 Act, s. 161.] 

(1) An agreement entered into under 1862 Act, 
s. 161, by a co. about to be wound up voluntarily, 
for the sale & transfer of its business or property 
to another co., is binding upon the creditors of 
the transferring co., & the transaction, although 
it may be ultra vires ^ cannot be impeached by 
creditors after the expiration of the twelve months 
limited by the section. 

(2) When a liquidator in a voluntary winding 
up wishes to appeal against an order of a judge 
he must first obtain leave from the judge, other- 
wise, in the event of his appeal failing, as a general 
rule, he will have his costs disallowed. 

(3) The remedy of a creditor of a co. in voluntary 
liquidation, who cannot get payment of his debt, 
is to obtain a winding-up order before the expira- 
tion of a year after the passing of the special 
resolution . — Re City & County Investment Co. 
(1879), 13 Ch. D. 475 ; 49 L. J. Ch. 195 ; 42 L. T. 
303 ; 28 W. R. 933, C.A. 

Annotations: — As to (2) Reid. Dublin City Distillery v. 

Doherty, [1914] A. C. 823. Geyierally^ Mentd« Nicholl r. 

Ebcrhardt Co. (1888), 59 L. T. 860; I'oatlothwaite v. 

Port Phillip & Colonial Cold Mining Co. (1889), 43 Ch. D. 

452 ; Mason v. Motor Traction Co., [1905] 1 Ch. 419. 

7133. Whether novation of debt.] — By a deed of 
amalgamation made between the A. co. & the 
B. co., a French co., the latter agreed to take over 
all liabilities of the A. co., wliich was then largely 
indebted to a banking co., was also liable on 
current bills of exchange for a large amount 
accepted by the A. co., & payable at the bank of 
the banking co. These bills were paid by the 
banking co. at maturity. 

All three cos. went into liquidation. The 
banking co. carried in a claim in France against 
the estate of the B. co. for the amount of the bills 
so paid by it. Tliis claim having been disallowed 
by the h’l’cnch ct., the banking co. sought to prove 
for the amount under the winding up of the A. co. : 
— Held : there had been no novation of the debt, 
<fc the banking co. was therefore entitled to prove. 

St. Nazaire Co. (1877), 37 L. T. 52 ; 

W. R. 038, 0. A. 

7134. .] — Re Dove Spinning Co., I..ti>. 

(1923), 155 L. T. Jo. 232. 

.] — /S'ec, generally. Contract, Vol. XII., 

pp. 696 et seq» 

7135. Transactions with old & new companies 
mixed up together in one account — Appropriation 
of payments.] — The T. co. had trade dealings with 
A. & Co., & in Dec. 1874, owed them £1,070, on 
the balance of their account. The T. co. then 
wound up voluntarily, & a new co. was formed 
with exactly the same name, which took over the 
business & assets & undertook to pay the debts 
of the old firm. A. & Co,, without notice of these 
circumstances, continued dealing with the new 
CO., believing them to be the old co., & made no 
alterations in their books of accounts, & in 
Nov, 1875, the new co. owed them £1,509. The 
payments from time to time made by the now co., 
if treated as appropriated to the payment of the 


debt of the old co., were sufficient to pay such 
debts. In Nov. 1875, the new co. was wound up, 
& afterwards the old co. was wound up com- 
pulsorily on a creditor’s petition. A. & Co. did 
not become aware that they had been dealing 
with the new co. until after the winding up of 
the new co. ; & then claimed to appropriate the 
payments made by the new co. to the debts of the 
new CO., & to prove against the old co., for the 
£1,070 : — Held : (1 ) they could not do so, for that 
the payments made by the new co. must be 
treated as made in satisfaction of the debts of the 
old CO. ; (3) A. & Co. were concluded by their 

books & accounts, wliich showed that, dealing 
as they thought with the old co., they had treated 
the payments from time to time made by the new 
co. as satisfaction pro ianto of the debt of the old 
co . — Re Taurine Co., Ltd., Anning & Cobb’s 
Claim (1877), 38 L. T. 53. 

Appropriation of payments generally, see 
Contract, Vol. I., pp. 474 et seq, 

7136. Dissenting creditor — Petition for com- 
pulsory winding up — Power of court to summon 
creditors’ meeting — To ascertain creditors’ views.] 
— Re Investment Bank op London, Ltd. (1910), 
130 L. T. Jo. 149. 

Debenture-holders of old company.] — See 
Part III., Sect. 34, sub-sect. 3, K., ante. 

Policy-holders in Insurance company.] — See 

Part V., Sect. 7, sub-sect. 2, ante. 

(d) As regards Executors and Trustees. 

7137. Executors — Not yet registered in respect 
of testator’s shares — Right to dissent from recon- 
struction scheme — Effect of articles limiting 
executor’s rights.] — Exors. of a deceased member 
of a CO. who have not had his shares registered in 
their own names have the same right to dissent 
from a reconstruction scheme adopted under 
1908 Act, s. 192, & to restrain the liquidator from 
carrying out the scheme without purchasing the 
shares as the deceased member would have had 
if living. 

Arts, of assocn. forbidding exors. to exercise 
the rights of a member until they have been 
registered held to refer to the exercise of rights 
on their own behalf of their testator’s estate. — 
Llewellyn v. Kasintoe Rubber Estates, Ltd., 
[1914] 2 Ch. 670 ; 84 L. J. Oh. 70 ; 112 L. T. 
676 ; 30 T. L. R. 683 ; 58 Sol. .Jo. 808 ; 21 Mans. 
349, 0. A. 

7138. Trustees — No powers to accept new shares 
— Exchange & retention of shares sanctioned by 
court — For benefit of trust estate.] — Where in the 
administration or management of a trust estate 
by the trustees, especially where the estate 
consists of a business or of shares in a mercantile 
co., there arises an emergency or a state of cir- 
cumstances which it may reasonably bo supposed 
was not foreseen or anticipated by the author of 
the trust & is unprovided for by the trust instru- 
ment, & which renders it desirable & perhaps 
even essential, in the interests of the beneficiaries, 
that certain acts should be done by the trustees 
which they themselves have no power to do, & 
to which the consent of all the beneficiaries cannot 
be obtained by reason of some not being sui juris 


company hy officers of new company — 
Without express authority .] — A now 
CO., formed for the purpose of carrying 
out a scheme for the amalgamation 
of two old cos., purchased their assets, 
there being no provision in the pur- 
chase & sale agreements as to the 
p^ment of tnelr liabilities. The 
officers of the new co., without specific 


instructions fi*om their directors, paid 
the liabilities of the old cos. with the 
assets of the new, carrying out what 
they believed was the real intent of 
the parties at the time the amalgama- 
tion scheme was entered into ; — 
Held : upon the evidence, all inter- 
ested, except possibly pltf., who was 
a shareholder, Intendod that the 


liabilities of the dissolving cos. were 
to be assumed & paid by deft. co. ; 
there was no wTong in the scheme of 
amalgamation or in carrying it out, 
&, therefore, there was no fraud on the 
part of defts. — J ohnson v. Thompson 
(1913), 19 B. C. R. 105 ; 20 B C. R. 
620.—CAN. 
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or not yet in existence, the ct. will exercise its 
general administrative jurisdiction by sanctioning, 
on behalf of all parties interested, those acts being 
done by the trustees. 

Thus, the ct. authorised the trustees of tliree 
separate trust instruments to concur in a share- 
holders’ scheme for the reconstruction of a pros- 
perous limited co., shares in which, settled by the 
settlor or testator in each case, had become 
vested in the trustees, it being proposed that all 
the shareholders in the existing co. should exchange 
their shares, all of which were fully paid, for more 
realisable shares, fully paid, & debentures in the 
proposed new or reconstructed co. The evidence 
showed that the scheme would be greatly to the 
advantage of all parties interested under the 
several ti-usts, including infants & unborn persons. 
In one of the three cases the trustees had power, 
under the trust instrument, to invest in shares or 
debentures of such a co. as the proposed new co. 
In the two other cases, as the trustees had no such 
power, the ct. put them on an undertaking to 
apply for leave to further retain the shares 
debentures they would obtain under the scheme, 
if they desired to retain them beyond one year 
from the time the reconstruction should be carried 
into effect. — Be New. Re Leavers, Re Morley, 
[1901] 2 Ch. 534 ; suh nom. Re New’s Settlement, 
Langham V. Langham, Re Leavers, Leavers 
r. Hall, Re Morley, Fraser v. Leavers, 70 
L. J. Ch. 710 ; 85 L. T. 174 ; 50 W. R. 17 ; 45 
Sol. Jo. 706, C. A. 

Annotations .-—netd. Re T. (1903), 72 L. J. Ch. 225 ; Re 
ToUemache, [1903] 1 Ch. 955 ; Re Wella, Boyer v. Maclean, 
[1903] 1 Ch. 848. Mentd. Re Willis, Willis r. Willis 
(1901), 71 L. J. Ch. 73 ; Re Hon{?hton, Hawley r. Blake, 
[1904] 1 Ch. 022. 

7139. .]— Where thvre is 

a trust for sahi with a power to retain trust 
property, which includes shares in a co. in its 
present form of investment, on the reconstruction 
of the co, under an arrangement whereby no 
option is given to shareholders to take cash in 
lieu of shart^s in the new co., the tru.stecs may 
accept an allotment of & retain such shares. — 
Re Smith, Smith v. Lewis, [1902] 2 Ch. 067 ; 71 
L. J. Ch. 885 ; 51 W. R. 11 ; 46 Sol. Jo. 650. 
Ayinotation : — Distd. Re Anson’s Settlint., Lovelace v. 

Anson, [1907] 2 Ch, 424. 

(e) Distribution of Consideration, 

7140. Must be in accordance with shareholders 
legal rights.] — In the case of a limited co., con- 
sisting of two or more classes of members having 


different rights inter se, where resolutions are 
passed for winding up voluntarily, & transferring 
the assets to another co., in consideration of shares 
in such other co., 1862 Act, s. 161, merely enables 
the former co. to decide on the nature of the 
consideration to be accepted for the transfer, 
& does not empower it to decide as to the mode of 
distribution of the consideration among the classes 
of members ; but semble : such distribution must 
be according to their rights & interests, as required 
by sect. 133 . — Griffith v, Paget (1877), 5 Ch. D. 
894 ; 46 L. J. Ch. 493 ; 25 W. R. 623 ; subsequent 
proceedings^ 6 Ch, D. 511. 

AnnotaiiDns : — Consd. PoBtlclliwaito v. Port Phillip & 
Colonial Gold Mininfi: Co. (1889), 43 Ch. D. 452 ; SimpBon 
V. Palace Theatre (1893), 69 L. T, 70 ; Bardett-Contts 
V, True Blue (Hannan’s) Gold Mine (1899). 81 L. T. 29. 
Reid. Re Beeston Pncumatlo Tyre Co. (1898), 14 T. L. R. 
338 ; Wall v. London & Northern Assets Corpn.. [1898] 
2 Ch. 469 ; Re Guardian Asscc., [1917] 1 Ch. 4^ ; Re 
Anglo -Continental Supply Co.. 11922] 2 Ch. 723. Mentd. 
Allen V. Gold lleefs of West Africa, Same v. Same, [1900] 
1 Ch. 656. 

.] — Compare Nos. 7079, 7080, a7iie, 

7141. Distribution of proceeds of shares not 
taken up but sold by liquidator.] — Re Lake View 
Extended Gold Mine (Western Australia), 
Ltd., [1900] W. N. 44. 

Annotation: — Reid. Bisgood v. Henderson’s Transvaal 
Estates (1908), 98 L. T. 809. 

( / ) Other Cases, 

7142. On liability of shareholder in old company 
— Transfer to nominee of amalgamating company 
— Transfer not registered.]— A\^ere a holder of 
shares in a co. transfers his shares to the nominee 
of another co., as part of a scheme for the amal- 
gamation of the two cos., the second co. having 
no power to buy shares, & the transfer is not 
registered, but the transferror’s name remains on 
the register : — Held : he must be placed on the 
list of contributories of the first co. — Re Rolling 
Stock Co. of Ireland, I/td., Ci^ck’s Case 
(1866), 14 W. R. 980. 

7143. On right to inspect books — Effect of 
article limiting inspection to books produced at 
general meeting.] — Aits, of assocn. provided that 
no shareholder should be at liberty to inspect the 
books, except such as should be i)roduced at a 
general meeting. The co. being wound up in 
order to reconstruct it with reduced capital : — 
Held : a shareholder who had accepted shares in 
the reconstructed co. was bound by the original 
contract & was not entitled to inspect the books 
of the winding-up co. — Re Metropolitan & 
Provincial Bank, Ex p. Davis (1868), 16 W. R. 
668. 


PART III. SECT. 37, SUB-SECT. 13.— 

E. (f). 

n. On liahiliiy of shareholder in 
old company .'] — The D. T. Co. was 
incorporated in 1912 hy Dominion 
statute for the purpose of taking over 
the assets & assuming the liabilities 
of the D. T. Co. Ltd., incorporated 
under the Provincial Cos. Act. The 
two cos. entered into an agreement 
whereby the old co. assigned Its assets 
to the new co. & the now co. assumed 
the Jlabilities of the old co., provision 
being made for shareholders In the old 
CO. to exchange their shaves for an 
eq^ual number of shares in the new co. 
The agreement was subsequently ratl- 
fled by an Act of the Provincial Legis- 
lature. The new co. then continued 
the business until ordered to be 
wound up in Oct. 1914. In 1916, on 
the petition of a shareholder in the 
old CO., the old co. was ordered to bo 
Vpbad up. On an application for 
directions by the liquidator of the old 
CO, ; — Held : the agreement made 


between the two cos. assigned the 
unpaid capital of the old co. to the new 
CO. absolutely for its own use ; the 
new CO. was entitled to receive & rive 
a valid discharge to any shareholder 
of the old co. who made payments on 
account of such capital ; a shareholder 
in the old co. prior to being settled 
on the list of contilbutories of said co. 
could obtain a vaUd discharge from the 
liquidator of the new co. for payments 
made on account of capital of his 
shares In the old oo. ; & any capital 
of the old co. remaining unpaid was 
an asset of the new co. to be called up 
by the liquidator of the old oo. for the 
benefit of the now co., Sc was not liable 
to be applied by such liquidator In 
discharge of the general liabilities of 
the old 00. — Re Dominion Trust Co. 
(1920), 28 B. O. R. 53.— CAN. 


o. On contract .] — A railway co., by 
the bond of Its provisional directors. 
In consideration of a bonus in aid of 


the 00 .. agreed to erect & maintain 
workshops during the operation of the 


railway. The co., after certain changes 
of name, amalgamated with other cos., 
& formed a larger one, which ceased 
to maintain the workshops. That co. 
subsequently amalgamated with & 
became part of defts.* co. : — Held : 
the bond of the provisional directors 
of the first co. was a corporate one 
binding on its successors, & by conse- 
quence on defts., who had acquired the 
road ; the road, though it formed port 
of a larger railway connection repre- 
sented by defts., was still in operation, 
&, as the contract was to maintain 
the workshops during the operation 
of the railway, it remained a binding 
engagement ; & a reference to ascer- 
tain the damages, it any, for breach of 
the covenant, was directed. — Whitby 
Corpn. v. Grand Trunk Ry. Co. 
(1900), 32 O. K. 99 ; 20 C. L. T. 379.— 
CAN. 

p, .] — By agreement, which 

was to be in force for ten years, C, 
Telephone Co. & A. Telephone Co. were 
to have the use of each other's lines & 
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7144. On lease — Liquidation operates as tor- 
felture.] — A lease of premises to an individual & 
a joint-stock co. contained a covenant by the 
lessees,” which expression was by the terms of 
the lease to include assigns where the context so 
requ^ed or admitted, to keep the premises in 
repair, Sd a proviso for re-entry for breach of 
covenant, or if the lessees should become bkpt., 
or enter into liquidation for the benefit of, or 
compound with their creditors, or, being a co., 
should enter into liquidation, whether compulsory 
or voluntary. 

The reversion on the lease was conveyed to 
pltfs. & the lease was assigned by the lessees with 
pltfs.* consent to defts., an individual & a joint- 
stock co. Deft. co. subsequently passed a resolu- 
tion for a voluntary winding up, not by reason of 
insol vency» but for the purpose of reconstruction 
with additional capital. Pltfs. served upon defts. 
a notice alleging ^ grounds of forfeiture under the 
proviso the liquidation, Sc also breaches of the 
covenant to repair of an extensive character, Sc 
requiring defts. to remedy Sc make compensation 
for the same. Two days after service of the notice 
& within a year from the passing of the resolution 
for winding up, pltfs. commenced an action against 
defts. for recovery of the premises as upon a 
forfeiture. It was admitted by pltfs. at the trial 
that they could not rely on any of the alleged 
breaches of the covenant to repair : — Held : the 
deft. co. had entered into liquidation within the 
meaning of the condition contained in the lease. — 
Horsey Estate, Ltd. v. Steiger, [1899] 2 Q. B. 
79 ; 68 L. J. Q. B. 743 ; 80 L. T. 887 ; 47 W. B. 
044 ; 15 T. L. R. 367, C. A. 

ATmoMlons : — Consd. Fryer v. Ewart., [1902] A. C. 187. 
Refd. Gentle v. Faulkner (1899), 68 L. J. Q. B. 848 ; Ke 
Ex p. Lovell. 119011 2 K. B. 16 : Civil Service Co- 
Op. Soc. V. MoGrigor’ft Tinistco, 11923] 2 Ch. 347. Mentd. 
Jacob r. Down, [1900] 2 Ch. 156; Paimell r. City of 
London Brewery Co., [1900] 1 Ch, 496 ; WoodaU v. 
Clifton, [1905] 2 Ch. 257 ; Fox v. Jolly, 11916] 1 A. C. 1 ; 
Davenport v. Smith (1921), 91 L. J. Ch. 225. 

7145. ,]— Resps. by lease demised a 

public-house to 0. Sc co., a firm of brewers, for a 
term of thirty years. The lease reserved a power 
of re-entry to the lessors if the lessees or their 
assigns, being a co., should enter into liquidation, 
whether compulsory or voluntary. 

During the continuance of the term G. Sc co. 
being then solvent, went into voluntary liquidation 
solely for the purpose of amalgamating with two 
other firms of brewers : — Held : the liquidation 
operated as a forfeiture of the lease. Sc was within 
Conveyancing Sc Law of Property Act, 1881 (c. 41), 
s. 14, sub-s. 0. — Fryer r. Ewart, [1902] A. C. 
187 ; 71 L. J. Ch. 433 ; 9 Mans. 281 ; suh norn. 
Watney, Combe, Retd Sc Co. v. Ewart, 86 L. T. 
242 ; 18 T. L. R. 426, H. L. ; affg* S. C. svh nom, 
Ewart r. hhiYER, [1901] 1 Ch. 499, C. A. 

Annotations : — Refd. Civil Service Co-Op. Soc. r. McGrigor^s 
Trustee, [10^23] 2 Ch. 347. Mentd. Hurd v, Whaley (1918), 
llv Xj • T/ • 0l/o« 

7146. On contract — To supply old company with 
goods.] — The owner of land contracted with a co. 
to supply them for fifty years with at least 750 tons 
of chalk per week. Sc so much more as they might 
require for their manufacture of cement upon 
their land, the chalk to be delivered in convenient 


daily quantities as required by the co. by written 
notice given on the preceding day. The co., 
which had a small capital & was doing a com- 
paratively small business, went into voluntary 
liquidation Sc transferred all its business & 
property. Sc purported to assign this contract to 
a second co., which had an extensive business, 
carried on at various places. Sc a large capital : — 
Held : the contract was a subsisting one between 
the original parties to it, Sc had not been put an 
end to by the liquidation of the original co. or 
the assignment to the second co., or by both those 
facts together. — Tolhtjrst v. Associated Port- 
land Cement Manufacturers (1900), Tolhurst 
V , Associated Portland Cement Manu- 
facturers (1900) Sc Imperial Portland Cement 
Co., [1903] A. C. 414 ; 72 L. J. K. B. 834 ; 89 
L. T. 196 ; 52 W. R. 143 ; 19 T. L. R. 677, H. L. 

Annotations : — Refd. Kemp v. Baerselman, [1906] 2 K. B. 
604. Mentd. Dawson v. G. N. & City Ry., [1905] 1 K. B. 
260 ; Fitzroy v. Cave (1905), 93 L. T. 499 ; Hubbard v. 
Weldon (1909), 25 T. L. R. 356 ; Bennett v. White, [1910J 
2 K. B. 643 ; Cooper v. Mickleflold Coal & Lime Co., 
Cooper V. Hayner (1912), 107 L. T. 457 ; Fratelll Sor- 
reptmo v Buerger, [1915] 1 K. B. 307 ; County Hotel &; 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 251 ; Whiteley 
V. Hilt, [1918] 2 K. B. 808 ; KUls v. Torrington, [1920] 
1 K. B. 399. 

7147. On Injunction against old company — 
Whether enforceable against new company — 
Breach by new company.] — An injunction was 
obtained by pltf. against a co., restraining them, 
their servants Sc agents, from soliciting the custom 
of persons who before the sale of a certain part of 
tlieir business to pltf. were their customers. 
Thereafter the co. went into voluntary liquidation, 
Sc a new co. was formed under the same name, to 
which were transferred the assets Sc business of the 
old co. : — Held : as the reconstruction of the old 
co. had been regularly carried out for the sake of 
obtaining new capital Sc not colourably for the 
sake of evading the order, the new co. became an 
independent co. Sc was in no sense the servant or 
agent of the old, Sc therefore in soliciting a customer 
of pltf. the new co. committed no breach of the 
injunction which had been obtained. — Bosch v, 
Simms Manufacturing Co., Ltd. (1909), 25 
T. lu R. 419. 


E\ Avoidayice, 

7148. How validity of amalgamation decided — 
Whether on petition by shareholder of transferor 
company — To have voluntary winding up super- 
seded — By compulsory winding up or by winding up 
under supervision.] — Be Imperial Bank of China, 
India Sc Japan, No. 7259, post, 

7149. Whether by action to which pur- 

chasing company not parties.] — Doughty v. Loma- 
GiTNDA Reefs, Ltd., No. 7077, ante, 

7150. When amalgamation set aside — Misrepre- 
sentation — Between terms of arrangement contained 
in “ circular ** & articles of association of com- 
panies amalgamating.] — Clinch v. Financial 
C oRPN., No. 7067, ante. 

Unfairness — To minority.] — Be Con- 
solidated Soura Band Mines Deep, Ltd., 
No. 7098, ante, 

7152. No mala fldes or fraud.] — 


of any conneotions they either then 
had or might thereafter acquire over 
the lines of any other co. Shortly 
after the making of the agreement 
A. Co. sold their property to B. Telo- 

g hone Oo. By their charter A. Co. 

ad power to amalgamate 'with any 
other 00 ., & the Act of Incorporation 
of B. Co. empowered them to acquire 
other telephone lines. The agree- 


ment of sale provided that C. Co. 
should have, by virtue of their agree- 
ment with A. Co., tho use of so much 
of B. Co. '8 lines as were acquired from 

A, Co. C. Co. sought to restrain the 
sale unless provision were made in the 
agreement of sale that they should 
have the use of tho whole system of 

B. Co. ; — Held : tho bill should bo 
dismissed ; tho sale Sc purchase being 


v^lthin the powers of the cos., could not 
be objected to. Sc, even If it were tclira 
vires, pltfs. had no status entitling 
them to raise tho question. Semble : 
the sale should not have been enjoined, 
even if B. Co. had not assumed the 
contract of A. Co. with C. Co. — New 
Cumberland Telephone Co. v. Cen- 
tral Telephone Co. (1906), 2 B. L. R. 
101 ; 3 N. B. Eq. Rep. 385.— CAN. 



1032 


Companies. 


Sect* 37. — Voluntary winding up : Sub-sect* 13, F, 
G* ; sub-sect, 14, A, (a) (Sc (&).] 

Where there was no mala fides or fraud in a 
proposed scheme of reconstruction of a co., nor 
was it a sham or device, although the result would 
be that the majority of the shareholders would 
obtain control of the undertaking of the co. & 
compel the minority to accept a cash payment in 
lieu of shares in a new co. to which that undertaking 
was to be sold : — Held : the scheme was one that 
ought not to be interfered with by the ct. — 
Castello V. London General Omnibus Co., 
Ltd. (1912), 107 L. T. 575, C. A. 

7153. Practice on applications to set aside 
amalgamations — Evidence — Admissions by liqui- 
dator insufficient.] — In an application to set aside 
the amalgamation of two cos., mere admissions 
by the liquidators are not sufficient, but the facts 
must be regularly proved & brought before the 
ct. by affidavit. — He Empire Corpn., Ltd., lie 
City & County Assurance Co., Ltd. (1869), 
20 L. T. 103 ; 17 W. R. 431. 

G, Stamp Duties, 

7154. Purchase in consideration of shares — 
Estimate of value for purposes of stamp duty — 
Market value.] — A railway co. purchased the 
whole property of another co., & with tliis view 
created new preference stock, wliich was given to 
the shareholders of the second co. in place of the 
stock they had held in their own co. : — Held : such 
stock formed part of the purchase -money. Sc 
might be estimated at the value it was at the time 
selling for in the market. — Ulverstone & Lan- 
caster Ry. Co. V, Inland Re\tenue Combs. 
(1864), 2 H. & C. 855 ; 159 E. R. 354 ; sub nom. 
Inland Revenue Combs, v, Furness Ry. Co., 
5 New Rep. 92 ; sub nom. Furness Ry. Co. v. 
Inland Revenue Combs., 33 L. J. Ex. 173; 10 
L. T. 101 ; 10 Jur. N. S. 1133 ; 13 W. R. 10. 
Annotation : — Refd. G. W. Ry. v. I. R. Comrs,, [1894 J 1 Q. B. 

507, 

7155. Exchange of shares — Declaration of trust 
of shares by shareholders — “ Conveyance on sale ” 
of equitable Interest — Stamp Act, 1891 (c. 39), s. 59.] 

— The shareholders of the A. co., which was then 
in course of being voluntarily wound up, entered 
into an agreement in writing with the B. co. 
whereby it was agreed that the shareholders of the 
A. co. should respectively exchange their shares 
in the A. co. for shares in the B. co., & that upon 
the B. co. allotting to them the shares to which 
they were respectively entitled they should thence- 
forth hold their respective shares in the A. co. in 
trust for the B. co. : — Held: (1) the agreement 
amounted to a declaration of trust, & as such to a 
“ conveyance on sale ” to the B. co. of an equitable 
interest in the shares of the A. co. within sect. 4 
of above Act, & was chargeable with an ad valorem 
duty accordingly ; (2) it was an agreement for 

the sale of an equitable interest in property within 
the meaning of above sect. — Chesterfield 
Brewery Co. v. Inland Revenue Comrs., [1899] 
2 Q. B. 7 ; 68 L. J. Q. B. 204 ; 79 L. T. 559 ; 
47 W. R. 320 ; 15 T. L. R. 123 ; 43 Sol. Jo. 128. 


Sub-sect. 14. — Dissolution op Company. 

A, Effect, 

{a) On Jurisdiction of Court. 

7156. To make order in winding up — On applica- 
tion made within three months of dissolution.] — 

The ct. has jurisdiction to make an order in the 


matter of the voluntary winding up of a co. under 
1862 Act, after the expiration of three months from 
the date of the registration of a return by the 
liquidators of a meeting having been held in 
pursuance of 1862 Act, s. 142, if the application for 
such order is made before the expiration of the 
three months. Semble : the dissolution of a co. 
under sect. 143 does not deprive the ct. of its 
jurisdiction over such co. under the Act . — Re 
Crookhaven Mining Co. (1866), L. R. 3 Eq. 69 ; 
36 L. J. Ch. 226 ; 12 Jur. N. S. 872 ; 15 W. R. 
28 ; sub nom. Re Crinkhaven Co., 15 L. T. 169. 

Annotations: — Consd. Re Pinto Silver Mining Co. (1878), 
8 Ch. D. 273. Dbtd. Coxon v. Goret, [1891] 2 Ch. 73. 
Folld. Whiteley Exerciser v. Gainage, [1898J 2 Ch. 405. 
Consd. Re Eastern Investment Co., [1905] 1 Ch. 352. 
Refd. Re Westboume Grove Drapery Co. (1878), 39 L. T. 
30 ; Sheppard v. Soiiido, Punjaub & Delhi Ity. & Abbott 
(1887), 56 L. J. Ch. 558 ; Re Watchmakom’ Alliance 
& Goode’s Stores (1905), 5 Tax Cas. 117. 

7157. Admission of claim of creditor with 
notice.] — Wliere the three months within which 
liquidators are to make the return required by 
1862 Act, s. 143, has expired, the co. is dissolved 
from that date, & the ct. has no jurisdiction to 
admit the claim of a creditor who had notice of the 
winding-up proceedings . — Re Westbourne Grove 
Drapery Co., Ltd. (1878), 39 L. T. 30 ; 27 W. R. 
37. 

7158. To make compulsory winding-up order.] — 

After the completion of the voluntary winding up 
of a co. under 1862 Act, & the expiration of the 
three months mentioned in sect. 143, from the 
date of the registration of the return made by the 
liquidators to the Registrar of Joint-Stock Com- 
panies of the holding of the final meeting under the 
liquidation, on the expiration of which period of 
three months, sect. 143 provides that the co. shall 
be deemed to be dissolved, a creditor, whose debt 
had not been paid, presented a petition for a com- 
pulsory winding-up order: — Held: (1) petitioner 
had assented to what had been done in the volun- 
tary winding up, & it was not necessary in this 
paAicular case to decide whether the ct. had any 
jurisdiction to make a compulsory winding-up 
order ; (2) after the expiration of the three months, 
the ct. had, in the absence of fraud, no jurisdiction 
to make a winding-up order. Semble : a voluntary 
winding up has a statutory force equally with a 
winding up by the ct. — Re Pinto Silver Mining 
C o. (1878), 8 Ch. D. 273 ; 47 I.. J. Ch. 591 ; 38 
L. T. 336 ; 26 W. R. 622, C. A. 

Annotations : — As to (2) Apprvd. & Apld. Re London & 
Caledonian Marine Insce. (1879), 1 1 Ch. D. 140. Refd. Re 
Schooner Rond Coal Co. (1888), 4 T. L. R. 411 ; Coxon & 
Gorst, [1891] 2 Ch. 73; AVhitelcy Exerciser v. Oaraage 
(1898), 79 L. T. 20. 

7159 . .] — The ct. has no jurisdiction to 

make an order for winding up a co. which has been 
voluntarily wound up & dissolved under 1862 Act, 
ss. 142, 143, unless the dissolution can be im- 
peached on ground of fraud. — Re London Sc 
Caledonian Marine Insurance Co. (1879), 11 
Ch. D. 140 ; 40 L. T. 666 ; 27 W. R. 713, C. A. 

Annotations : — Consd. Piilsford v. Devciiish, [1903] 2 Ch. 625. 
Refd. Re Schooner Pond Coal Co. (1888), 4 T. L. R 411 ; 
Coxon V. Gorst, [1891 J 2 Ch. 73 ; Argylls v. Coxetor (1913), 
29 T. L. R. 355. Mentd. Knowles r. Scott, [1891] 1 Ch. 
717 ; Whiteley Exerciser v. Gamago (1898), 67 L. J. Ch. 
560. 

7160. Allegation of existence of outstanding 

assets — Claims for misfeasance .] — Re Schooner 
Pond Coal Co., Ltd. (1888), 4 T. L. R. 411. 

7161. To make order in proceedings against 
company — Beg^n within three months of dis- 
solution.] — Notwithstanding the dissolution of a 
CO. by reason of the expiration of three months 
from the registration of the return made by volun- 
tary liquidators to the Registrar of Joint-Stock 
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Companies under 1862 Act, s. 143, the ct. has 
jurisdiction against the co. in a proceeding com- 
menced after the date of the registration, but 
before the end of the three months, even though 
the hearing does not take place tni after the end of 
the three months. — Whitei^ey Exerciser, Ltd. 

Gamage, [1898] 2 Ch. 405 ; 67 L. J. Oh. 560 ; 
79 L. T. 20 ; 47 W. R. 296 ; 5 Mans. 249. 
Annotation : — Expld. & Distd. Sal ton v. New Becston Cycle 

Oo., [1900] 1 Ch. 43. 

7162. ,] — A solr. had originally 

authority to defend an action in the name of a co., 
but his authority was revoked by the dissolution 
of the co. shortly before the trial. The trial of the 
action was delayed owing partly to the state of 
the business of the ct. & partly to the pleadings 
being amended. The action was tried on the 
assumption that the co. was in existence, & judg- 
ment was given for pltf. Neither the solr. nor 
pltf. knew till after the trial that the co. had been 
dissolved ; but on the day of the trial the solr. 
was informed that the co. had held its final meeting, 

6 he took no steps to ascertain whether or not it 
had been dissolved. Upon motion by pltf. that 
the solr. might be ordered to pay las costs of the 
action as from the date of the dissolution of 
the co. : — Held: (1) the judgment was invalid 
against the co. for want of jurisdiction ; (2) the 
solr. having originally authority to represent the 
co. was not liable for acting on that authority after 
it had been revoked by the dissolution of the co. 
until he knew or, by the exercise of due diligence, 
might have known of the dissolution ; (3) on the 
day of the trial the solr. did not use due diligence 
in ascertaining whether or not the co. had been 
dissolved, & he ought to pay the pltf.’s costs of the 
action after that date as between solr. & client. — 
Salton V. New Beeston Cycle (Jo., [1900] 1 Ch. 
43 ; 69 L. J. Ch. 20 ; 81 L. T. 437 ; 48 W. R. 92 ; 

7 Mans. 74. 


Annotation: — A3 to (2) Consd. Yontyo v. 
1 K. B. 215. 


Toynbee, [1910] 


(6) On Property. 

7163. Contracted to be sold — Whether vesting 
order made — Leaseholds — Subject to mortgage.] — 

\Vlien a limited liability co. goes into voluntary 
liquidation for the purpose of carrying out a sale 
of its property receives the full purchase con- 
sideration, & afterwards becomes automatically 
dissolved by 1862 Act, s. 143, before the property 
has been legally conveyed to the purchaser, the ct. 
will in a proper case make an order under the 
Trustee Act, 1893 (c. 63), vesting the property in 
the purchaser for all the estate of the co. therein at 
the date of its dissolution . — Re General Accident 


Assurance Corpn., Ltd., [1904] 1 Ch. 147 ; 73 
L. J. Ch. 84 ; 89 L. T. 699 ; 62 W. R. 332. 
Annotationfi He Niger I'atent Elastic Enamel Co. 

(1904), 48 Sol. .To. 476 ; Re Taylor's Agi*eement Trusts, 
[1904] 2 Oh. 737. Folld. Re Mills (Brioily Hill), Smith 
V. Mills (Brierly Hill), [1905] W. N, 36. Refd. Re No. 9 
Bomoro Koad, [1906] 1 Ch. 359. Mentd. Hastings Corpn. 
V, Letton, [1908] 1 K. B. 378. 

7164, ,] — By an assignment. 

Sept. 1890, leaseholds became vested in a limited 


co. for the residue of a term of ninety-nine years. 
In 1896 this co. went into voluntary liquidation, & 
its assets were transferred to a new co. ; the pur- 
chase-money was paid, the new co. was let into 
possession, but by inadventure no assignment of 
the leaseholds was executed. The old co. having 
become automatically dissolved imder 1862 Act, s. 
143, a petition was now presented by the new co. 
under the Trustee Act, 1893 (c. 53), asking for the 
appointment of a named person, pursuant to 
s. 25, to be a trustee of the leaseholds in the place 


of the old co., &> for a vesting order : — Held : as 
it was clearly expedient to appoint a new trustee, 
the ct. was justified in making the order asked for 
by the petition. — R^ No. 9 Bomore Road, [1906] 
1 Ch. 359 ; 75 L. J. Ch. 157 ; 94 L. T. 403 ; 54 
W. R. 312 ; 13 Mans. 69. 

7165. Patent.]-— The liquidators of a 

CO. had agreed to sell to a purchaser letters patent, 
of which the co. was the registered owner, hut the 
CO. was dissolved without any assignment having 
been executed. The purchaser, who was unable 
to get himself registered as proprietor of the letters 
patent, presented a petition asking for an order 
under Trustee Act, 1893 (c. 53), s. 35, vesting them 
in him : — Held : when the co. was dissolved the 
legal interest in the letters patent, if it vested any- 
where, vested in the OiDwn, & in that case, 
although the Crown did not act as trustee, it could 
not be said within Trustee Act, 1893 (c. 53), s. 35, 
that the trustee “ could not be found ” ; if the 
legal interest did not vest in the Crown there was 
no trustee, & again it could not be said that the 
trustee “ could not be found,” because there being 
no trustee it could not be predicated of him that he 
” could not be found ” ; therefore a vesting order 
could not be made under s. 35. — Re Taylor’s 
Aorep:ment Trusts, [1904] 2Ch.737; 73 L. J. Ch. 
557 ; 52 W. R. 602 ; 48 Sol. Jo. 560 ; sub nom. 
Re Niger Patent Elastic Enamel Co., 48 Sol. Jo. 
476. 

AnnotaWmsi : — Distd. Re No. 9 Bomoro Road, [1906] 1 Ch. 

359. N.P. Re Dutton ’h Batoiits (1923), 67 Sol. Jo. 403. 

Mentd. Hastings Corpn. v. Lotton, [1908] 1 K. B. 378. 

7166. .] — A dissolved co. is a 

trustee who cannot be found,” & a patent 

inadvertently overlooked & not assigned, So of 
wliich the dissolved co. still appeared on the 
register of patents as the proprietor, can ho dealt 
with by a vesting order made on petition under 
Trustee Act, 1893 (c. 53), ss. 25, 35 & 36, & Patents 
& Designs Act, 1907 (c. 29), s. 72, & does not merge 
in the Crown. — Re DuirroN’s Patents (1923), 
67 Sol. Jo. 403 ; 40 R. P. C. 84. 

7167. Freeholds & copyholds.] — Re 

Mills (Richard) & Co. (Brierly Hill), Ltd., 
Smith v. Mills (Richard) & Oo. (Brierly Hill), 
Ltd., [1905] W. N. 36. 

Annotation : — FoUd. Re No. 9 Bomore Hoad, [1906] 1 Ch. 

359. 

7168. Ordered to be assigned under foreclosiu’e 
order — Whether vesting order made — Leaseholds.] 

— In 1912 premises were demised for a term of 99 
years to a limited co. & its assigns at a yearly rent 
of £7 106*. The co. became dissolved in July, 1915, 
under 1908 Act, s. 195, without having assigned 
the premises in compliance with a foreclosure order 
obtained by the equitable mtgee. of the co. 

Upon the petition of the mtgee. for a declaration 
that the co. at the date of its dissolution was a 
trustee of the premises for liim within Trustees 
Act, 1893 (c. 53), the appointment of a new trustee, 
Sc a vesting order : — Held : the declaration asked 
for should be made. — Re Albert Road, (Nos. 56 & 
58) Norwood, [1916] 1 Ch. 289 ; 85 L. J. Oh. 187 ; 
114 L. T. 357. 

7169. Lease — To company.] — A lease to a corpn. 
for a term of years determines if the corpn. is 
dissolved without ha\dng assigned the lease. On 
dissolution of the corpn. the lease does not vest in 
the Crown as bona vacantia, but the reversion is 
accelerated & the land reverts to the lessor. 

Therefore, where a lease was made to a limited 
co. & payment of the rent during the term was 
guaranteed by sureties, on dissolution of the co. 
under 1862 Act, ss. 142, 143: — Held: the lease, 
not having been assigned, had determined & with 
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Sect, 37 . — Voluntary winding up: Sub-sect, 14, Jl, 
(6) d? (c) cfc B. ; mh-sect, 15, A, (a), (6) i. ii.] 

it the liability of the sureties. — Hastings Oorpn. 
V, Letton, [1908] 1 K. B. 378 ; 77 L. J. K. B. 
149 ; 97 B. T. 582 ; 23 T. L. II. 456 ; 15 Mans. 58. 

Annotation : — Refd. Be Woking U. D. C. (Basingstoke CJanal) 

Act, 1911, [1914] 1 Cb. 300. 

(c) Other Cases, 

7170. On action — Against directors.] — Ben- 
TiNCK V, Cape Breton Co., Ltd. (1892), 36 Sol. Jo. 
328. 

7171. On liability of company’s solicitor — To 
pay costs — Action continued after dissolution — 
Failure of solicitor to exercise due diligence.] — 

Salton V, New Beeston Cycle Co., No. 7162, 
ante, 

7172. On liability of liquidator — For breach of 
duty in regard to creditors.] — Pulspokd v , Deven- 
ISH, No. 6948, ante, 

B, Postponeme^it and Avoidance. 

7173. Postponement — Jurisdiction of court to 
stay winding-up proceedings — Within three months 
of dissolution — To enable completion of transfer of 
assets under amalgamation scheme.] — Where a co. 
went into voluntary liquidation with a view to 
amalgamation with another co., <fe it was sub- 
sequently discovered that certain assets of the old 
co., consisting of mining claims in the Transvaal, 
which were to be transferred to the new co., 
could not be transferred within the period of three 
months, at the expiration of whicli time the old 
CO. would, under 1862 Act, s. 143, automatically 
cease to exist, & a contributory before the expira- 
tion of the thi'ee months applied under sect. 138 for 
an order to stay the proceedings in the winding up, 
the ct., exercising the power conferred upon it by 
sect. 89 in a compulsory winding up, made an 
order staying all proceedings in relation to the 
winding up of the old co., with liberty to apply. — 
lie Eastern Investment Co., Ltd., [1905] 1 Ch. 
352 ; 74 L. J. Ch. 281 ; 92 L, T. 359 ; 53 W. K. 
186 ; 40 Sol. Jo. 119 ; 12 Mans. 27. 

7174. Avoidance — Who may apply for order — 
Person “ interested — Who is.]— The S. co. went 
into liquidation for the purpose of reconstruction, 
& by an agreement dated Mar. 81, 1909, between 
the S. CO. & its liquidator, &; a new co. with the 
same name the new co. agreed to take over all the 
assets & liabilities of the old co. & to indemnify the 
old CO. against such liabilities. Tlie old co, held 
certain shares in A, S., I^d., upon which there was a 
liability for uncalled capital, but these shares w^ere 
not transferred to the new co. Meetings of 
creditors were held, but no notice was sent to 
A. S., Ld. The final meeting in the voluntary 
winding up of the old co. was filed in compliance 
with 1908 Act, s. 195, on June 26, 1910. The old 
co. became dissolved, therefore, at the expiration 
of three months from that date. In Mar. 1911, 
A. 8., Ld., discovered the facts as to the winding 
up. In Apr. they made a further call of 1,*?. per 
share upon the shai'es originally held by the old co. 
They made persistent attempts to induce the new 
co. to pay the call or admit their liability, but the 


new CO. refused. On Dec. 9, 1011, A. S., Ld., 
gave notice of this motion under 1908 Act, s. 223, 
that the dissolution of the old co. might be declared 
to have been void: — Held: (1) A. 8., Ld., were 
persons interested within s. 223 of the Act; (2) 
they had not been guilty of any such laches as 
would disentitle them to proceed ; (3) the dissolu- 
tion must be declared to have been void. — Be 
Spottiswoode, Dixon & Hunting, Ltd., [1912] 
1 Ch. 410 ; 81 L. J. Ch. 446 ; 106 L. T. 23 ; 28 
T. L. R. 214 ; 56 Sol. Jo. 272 ; 19 Mans. 240. 

7175. When ordered.] — Bentinck v . Cape 

Breton Co., Ltd., No. 7170, ante, 

7170 . Realisation of further assets — 

Liquidator enabled to distribute such assets.] — 
After the automatic dissolution of a co. in accord- 
ance with 1908 Act, s. 195, certain assets were 
realised by the liquidator. Upon motion by the 
liquidator to declare the dissolution void, the ct. 
ordered that the A.-Q. be served with notice of the 
motion in order that the rights of the Crown to 
the money as hona vacantia might be considered. 
At the adjourned hearing the Crown waived its 
claim, & leave was given to the liquidator, after 
payment of the costs of all pai’ties, to distribute 
the residue of tlie money in the usual way, sub- 
mitting liis accounts to the Board of Trade for 
approval. — Be Henderson’s Nigel Co., Ltd. 
(1911), 105 L. T. 370. 

7177. Reconstruction — Refusal by 

company to take over all assets.] — Be Spoptis- 
woode, Dixon & Hunting, Ltd., No. 7174, ante. 


Bub-sect. 15. — SuPERSP:DiNa Voluntary 

Winding up. 

A, By Winding up by Court, 

(a) In Ge'neral, 

7178. Right of shareholder to apply for winding 
up to be superseded — After assenting to voluntary 
liquidation.] — A partner in a joint-stock co., 
which has become embarrassed & ceased its 
operations, & is being wound up by a committee 
of the diiectors & shareholders, is not precluded 
from liis right to have the co. wound up, under 
the provisions of the joint-stock companies’ 
winding-up Acts, by the cii’cumstance that he has 
assented to the apX)ointment of the committee to 
wind up the affairs of the co., & also that there is 
no more serious charge raised against the directors 
than that of carelessness. — Be Cheltenham &; 
Gloucestershire Joint Stock Bank (1856), 
4 W. R. 624. 

7179. .] -Bank of Gibraltar & 

Malta, No. 7307, post, 

7180. Compulsory winding-up order abroad — 
Whether voluntary winding up in England super- 
seded.] — Wliere a co., having its registered office in 
England, but having a branch office <& the bulk of 
its business in Australia, resolved to wind up 
voluntarily, & shortly afterwards an order was 
made in Australia for the compulsory winding up 
of the CO. : — Held : the compulsory order in 
Australia did not supersede, or interfere with, the 


PART HI. SECT. 37, SUB-SECT. 16.— 

A. (a). 

q. Jurisiliction of caurt .] — An order 
for compulsory winding up may be 
made under 41 Vlct. c. 5, a. 5, not- 
withstanding a resolution has been 
passed by the shareholders of the co., 
providing for the voluntary winding 
up of the allairs thereof under the 
supervision of the directors of the co., 
& a committee of shareholders ap- 


pointed by them for that purpose : — 
II eld : the discretion of the judge 
appealed from had not been improperly 
exercised . — Re Union Fire Insttranoe 
Co. (1882), 7 A. R. 783.— CAN. 

r. Effect of compulsory order.] — 
A compulsory wlndiug-up order under 
Dominion Act does not render a volim- 
tary winding-up order void ah initio . — 
Imperial Canadian Trust Co. v. 
Potter, [1917] 2 W. W, R. 128,— CAN. 


s. liiyht of liquidator to lodge 
anmoer — Craving supervision order. }— 
It is competent for the liquidator 
appointed oy resolution of a oo. for 
Its voluntary winding up to lodge, In 
answer to a petition by creditors for 
a wluding-up order by the cts., a 
note craving a supervision order. — 
PAiTitoONfi, Ltd. V. Kinnear (1899), 
1 F. (Ct. of Sees.) 661 ; 36 So. L. R. 
402 ; 6 8. L. T. 304.— SCOT. 
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voluntary winding up in tliis country, any order 
made by tbe Austr^ian cts. for winding up in 
Australia being merely ancillary to any winding up 
taking place in this country. — North Australian 
Territory Co., Ltd. v, Goldsbrough, Mort & 
Co., Ltd. (1889), 61 L. T. 716. 

{h) Grounds for Superseding Winding up, 
i. In General, 

7181. General rule — Shareholder’s petition.] — 

The existence of a voluntary winding up of a co. 
is not a bar to a compulsory order being subse- 
quently made on a petition of a fully paid-up 
shareholder, if the ct. is satisfied that the voluntary 
liquidation is existing under such circumstances 
as are likely to prejudice the shareholders. The 
jurisdiction to make a compulsory order notwith- 
standing a voluntary windmg up is not confined 
to cases where it is shown that the resolution for 
voluntary winding up was passed fraudulently &; 
not bond fide^ or where the petition is supported 
by creditors. The ct., however, will not make 
such an order unless it is satisfied that the share- 
holders will obtain some benefit by it. — Re 
National Distribution of Electricity Co., 
Ltd., [1902] 2 Ch. 34 ; 71 L. J. Ch. 702 ; 9 Mans. 
314 ; sub nom, hV National Co. for Distribution 
OF Electricity by Secondary Generators, 
Ltd., Ex p. Scott, 87 L. T. 6, C. A. 

7182. —■ — .1 — Re Goldfields op Mata- 

beleland, Ltd. (1906), 50 Sol. Jo. 773. 

7183. Petitioner in arrear of payment of calls.] — 

After the shareholders of a co. had passed a resolu- 
tion for a voluntary winding up the only dissen- 
tient shareholder presented a petition for a winding 
up by the ct. alleging that the object of the last 
call was to pay tlie directors their fees, & that in 
contemplation of such calls the directors trans- 
ferred the whole of their shares, except the number 
required to gtualify them as directors, to P., who 
thereby acquired a preponderating influence in the 
CO. & was in fact a trustee for them. Petitioner 
did not pay the call on the shares held by him, but 
P. paid tin; call on all the shares that had been 
transferred to him : — Held : (1) the petition was 
demurrable ; (2) the petition could not bo sus- 

tained, by the only dissentient shareholder 
against the wish of all the other shareholders, on 
mere suggestions of fraud.- — Re Petersbubgh & 
ViBORO Gas Co., Ex p. Hartmont (1875), 33 L. T. 
637 ; 24 W. R. 230- 

7184. Petition presented day before resolution 
passed for winding up.] — A shareholder presented 
a petition the day before a meeting, at which a 
resolution for a voluntary winding up was passed : 
— Held : there was no reasonable ground for 
presentation of the petition, <& it must be dismissed, 
with costs. — Re Cab Co. of Graham & Co., Ltd. 
(1884), 1 T. L. R. 46. 

7186. Failure of substratum.] — A petition was 


presented by two shareholders for the winding up 
of the CO. by the ct., on the ground that its sub- 
stratum had ceased to exist. Subsequently the co, 
passed a resolution for a voluntary liquidation, 
with the secretary as liquidator. At the meeting, 
when the resolution was passed, 4,061 votes were 
recorded. Of these, 3,916 were given in favour of 
a voluntary liquidation, &; 145 against. Of the 
3,916 votes, 3,702 were given in respect of shares 
held by the vendor &; his nominees. Circulars in 
favour of a compulsory & against a voluntary 
liquidation had been signed by the holders of 847 
shares. Certain transactions had passed between 
the directors & the vendor which, primd facie, re- 
quired investigation : — Held : the ct. was not bound 
to consider the wishes of the shareholders who 
merely expressed the wish of the vendor the person 
most interested in having a voluntary liquidation ; 
&, it appearing to be in the interest of the inde- 
pendent shareholders that there should be a com- 
pulsory liquidation, an order ought to be made. — 
Re Varieties, Ltd., [1893] 2 Ch. 235 ; 62 L. J. Ch. 
526 ; 68 L. T. 214 ; 41 W. R. 296 ; 9 T. L. R. 
259 ; 37 Sol. Jo. 250 ; 3 R. 324. 

Annotation : — Refd. Re Bishop, [1900] 2 Ch. 254. 

.] — See, generally, Sect. 36, sub-sect. 2, D. 

(6), ante, 

ii. Wishes of Creditors and Shareholders, 

7186. Wishes of creditors — Opposed to com- 
pulsory winding up.] — Where the creditors gene- 
rally agree that a co. shall be wound up volun- 
tarily, & special resolutions to that effect have 
been made by the shareholders, the ct. will adjourn 
a petition presented by a dissentient creditor, for 
winding up the co. for a reasonable time, to enable 
the aiTangements for a voluntary winding up to 
bo carried into effect. — Re Austraijan Auxiliary 
Steam Clipper Co., Ltd., Ex p. Bank op Scot- 
land (Governor & Co.) (1858), 30 L. T. O. S. 354. 

7187. Petition by unpaid creditor.]-— 

Where a co. is in voluntary liquidation, an unpaid 
creditor is not entitled to an order to a compulsory 
winding up ex dehito justitiee, if it appears that he 
will be paid in full, & tlie majority of other creditora 
oppose the application. — Re Universal Drug 
Supply Assocn. (1874), 22 W. R. 675, 

71 g 8 . .] — Where a co. is in voluntary 

liquidation & the majority of creditors wish that 
the voluntary winding up shall bo continued, the 
ct. will not make a compulsory order on a creditor’s 
petition. — Re Brixton Cycle Co. (1885), 1 T. L. R. 
254. 

7189. - No assets.] — The ct. can in it« 

discretion dismiss the petition of a creditor for an 
order compulsorily to wind up a co. already in 
voluntary liquidation, where there arc no assets & 
the petition is unsupported by the rest of the 
creditors, & where the claim of the petition creditor 
to such an order is grounded upon a possible right 


PART HI. SECT. 37, SUB-SECT. 15.— 
A. (b) i. 

t. General rule — Petitioner must he 
prejudiced .] — The ct. will not intor- 
lero with a voluntary winding np of a 
oo. by Its sharoholdors, & order a com- 
pulsory liquidation, unless it is shown 
that the riahta of petitioner will be 
prejudicM3d by tbo voluntary winding 
up . — Re Oro Fino Minks, Ltd. (1900), 
7 B. C. R. 388.— CAN. 

a. Company incorporated <€* wound 
^ in London - — Assets in New 
Zealand — Whether Companies Act, 
1908, A forolffn co., in- 

corporated in London but carrying on 


businosa in New Zealand & having 
all its assets here, was in conrao of 
being wound up in England under a 
voluntary liquidation. A Now Zealand 
credit.or presented a petition under 
Cos. Act, 1908, 88, 310, 311, that the 
CO. should be wound up by the ct. ; — 
Held : it was not necessary for the 
petition to allege or for petitioner to 
prove that the rights of such peti- 
tioning creditor would bo prejudiced 
by the voluntary winding up & Cos. 
Act, 1908, s. 233, applies to a voluntary 
liquidation in New Zealand but not to 
a voluntary liquidation outeido New 
Zealand . — Re Westland GoLDJnxiNO 
SVNDTCATR, Ltd., 11916] N. Z. L. K. 
169.— N.Z, 


PART III. SECT. 37, SUB-SECT. 16.— 
A. (b) ii. 

b. Wishes of creditors — Majority 
opposed to compulsory W'inding up—^ 
Carry less weight if also shareholders .] — 
Under Cos. Act, 1893, W. A., s. 152, 
it is required that regard should be had 
to wishes of creditor members & con- 
tributories of a CO. in the appointment 
of a liquidator. A large majority of 
the creditors of applt. co. desired that 
voluntary ll<iuldatlon should continue 
but nearly all were In some degree 
holders of shares In respect of which 
liability was asserted ; on other hand 
a substantial body of creditors desired 
compulsory winding-up order : — Held : 
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Sect, 37 , — Voluntary winding up : Suh-seci, 15,-4. 

(6) ii, m.] 

to indemnity the co. might establish against third 
parties at his instance alone. — Re Greenwood Sd 
Co., [1900] 2 Q. B. 306 ; 69 L. J. Q. B. 751 ; 82 
L. T. 843 ; 48 W. R. 007 ; 7 Mans. 456, D. O. 
Annotation- : — Reid. Re Ilfracombe Permanent Mutual 
Benefit Bldg. Soc., [1901] 1 Cb. 102. 

7190. In favour of compulsory winding up.] 

— ^After a resolution has been passed for winding 
up a co. voluntarily, a shareholder cannot, as a 
general rule, obtain a compulsory order for 
winding up, or an order for continuing the volun- 
tary winding up under supvervision. The only 
exceptions to the rule are where the resolution 
has been passed fraudulently, or where creditors 
appear to support the petition. 

By the arts, of assocn. of a limited co., the 
directors were authorised, when it should appear 
to them that the capital for the time being sub- 
scribed was sufficient for the purposes of the 
CO., to allot the remaining unallotted shares 
among the shareholders in proportion to the 
number of shares then held by them, without 
receiving any money for them. When shares to 
the amount of one-fourth of the nominal capital 
had been allotted & paid up, the directors allotted 
the remaining three-fourths, as fully paid-up 
shares, among the existing shareholdei's without 
further consideration ; & petitioner became a 

purchaser of some of the shares in the market. 
The CO. passed a resolution for a voluntary winding 
up, & afterwards petitioner presented a petition 
for a compulsory winding up : — Held : the pro- 
vision in the arts, was highly improper ; but if it 
amoimtcd to a fraud it was a fraud upon petitioner 
in his individual capacity of purchaser of the 
shares, & was not committed by or upon the co., 
&, therefore, it was not within the scope of winding- 
up Acts to give relief in respect thereof. The 
petition for winding up was accordingly dismissed. 
—Re Gold Co. (1879), 11 Ch. D. 701 ; 48 L. ,T. Ch. 
281 ; 40 L. T. 5 ; 43 J. P. 652 ; 27 W. R. 341, 
C. A. ; subsequent proceedings, 12 Ch. I). 77, C. A. 

Annotations: — Consd. 7^6 Bishop, [1900] 2 Ch. 254. Expld. 
& FoUd. Re Hadloigh Caytle Gold Mines, [1900] 2 Ch. 419. 
Consd. Tie National Distribution of Electricity Co., [1902] 
2 Ch. 34. Befd. London Trust Co. v. Mackenzie (1893), 
62 L. J. Ch. 870 ; Re Varieties. [1893] 2 Ch. 235 ; Re 
Haycraft Gold Reduction & Mining Co., [1900] 2 Ch. 230. 
Mentd. Re Ambrose Lake Tin & Copi>er Mining Co., Ex p. 
Taylor, Er. jo. Moss (1880), 14 Ch. D. 390; Re British 
Seamless Paper Box Co. (1881), 50 L. J. Clh. 497 ; Re 
Phoenix Electric Light & Power Co. (1883), 48 L. T. 260 ; 
Amot V. United African Lands, [1901] 1 Ch. 518. 


7191. .]— The voluntary winding up 
of a CO. is no bar to a compulsory order if the 
general body of the creditors desire it, although no 
individual creditor proves in accordance with 1862 
Act, s. 145, that his rights will be prejudiced by a 
voluntary winding up.„ 

In such a case the right of the general body of 
the creditors to have effect given to their wishes 
under sects. 91 & 149 is untouched by sect. 145, 
although the primd facie right of an individual 
creditor to a compulsory order, ex debito justitice, 
is restricted by that sect . — Re Bishop (E.) & Sons, 
Ltd., [1900] 2 Ch. 254 ; 09 L. J. Ch. 513 ; 82 L. T. 
756 ; 7 Mans. 342. 

Annotations : — FoUd. Re A. B. Cycle Co. (1902), 19 T. L. 11. 

84 ; Re Hermann Lichtenstein (1907), 23 T. L. R. 424. 

7192. Wishes of shareholders — Opposed to com- 
pulsory winding up.] — A petition was presented by 
a member of a joint-stock co. that the co. might be 
wound up, on the ground that a judgment had 
been obtained against it under which any member 
of it might at any time be called upon to pay 
£1 5,000. It appeared in opposition to the petition, 
that a great majority of shareholders was opposed 
to it ; that the assets of the co., when realised, 
would be greater than their debts ; that arrange- 
ments had been entered into with the judgment 
creditor relative to the debt ; that the co. had 
ceased to carry on business ; & that they were 
trying to wind it up themselves. The ct., in the 
exercise of its discretion under these circumstances 
declined to make the order. — Re British Alkali 
Co., Ex p. Guest (1852), 5 De G. <fe Sm. 458 ; 22 
L. .1. Ch. 241 ; 19 L. T. O. S. 83 ; 16 Jur. 944 ; 
64 E. R. 1198. 

7193. .] — Re Irrigation Co. of 

France, Ex p. Fox, No. 7107, ante, 

7194. .] — Re Petersburgii & Viborg 

Gas Co., Ex p, IIartmont, No. 7183, ante, 

7195. —— .] — Re Dor6 Gallery, Ltd., 

[1891] W. N. 98. 

7196. .] — Re British Asahan 

Plantations Co., Ltd. (1892), 36 Sol. Jo. 363. 

iii. Prejudice to Creditors, 

7197. Assignment of company’s effects to 
director.] — A creditor had presented a petition 
for winding up the co., wliich was for hearing on 
May 1 1 , but at the request of the co. he allowed it 
to stand over. 

He was then unaware, but afterwards discovered , 
that the co. on Apr. 16 had executed, & on May 7 


the discretion of the judge in ordering 
compulsory winding up was properly 
exercised & should not be disturbed. — 
Great Ftngall Assocuated Gold 
Mining Co. v. Harness (1906), 4 
C. L. R. 223.--AUS. 

c. Necessity for proof that volun- 
tary winding up illegally conducted .] — 
When a voluntary winding up of a 
CO. has been decided upon, the ct. 
will not order a winding up by the ct. 
at the instance of any creditor whose 
rights would not be prejudiced by such 
voluntary winding up, nor at the 
instance of any shareholders, in the 
absence of proof that the proceedings 
in connection with the resolution for 
a volimtary winding up have been 
conducted illegally or in such a manner 
as to constitute a fraud on such share- 
holder. — Russell's Estate v. False 
Bat Fish Co., Ltd. (In Liquidation) 
(1904), 21 S. 0. 615.— S. AF. 

PART III. SECT. 87, SUB-SECT. 16.— 
A. (b) iii. 

d. General rule.] — ^Whero a co. is 
in voluntary” Uqjildation, the ct, does 
not make a compulsory wlndlng- 


up order to provide machinery for 
eliciting facts. Such machlneni^ exists 
in a voluntary liquidation. But if 
the circumstances be such that a 
creditor may bo prejudiced either 
because the machinery is not being 
ut into operation or because it Is 
eing operated by some one who may 
not operate it properly, e.g., whore he 
is the nominee of poreons against whom 
it is to be used, the ct. will grant a 
compulsory winding-up order, even 
though other creditors may oppose. — 
South Afriga Milk Products v. 
Fubntss, Ltd., [1921] W. L. D. 81.— 
S. AF. 

e. .] — Where a joint-stock co. 

is being wound up voluntarily an 
order ex debito justitice will not be 
granted even to a petitioning creditor 
iinless it appears on the face of his 
petition that his rights will he injur- 
iously affected by the voluntary 
winding up . — Re Sutherland Manure 
C o., Ltd. (1893), 11 N. Z, L. R. 460.— 
N.Z. 

f. Petitioning creditor must show 
prejudice — Lapse of time, in presenting 
petition — Irregularities in conduct of 


company's business do not constitute 
rejudice .] — A creditor who seeks to 
ave a co. which is in voluntary 
liquidation wound up by the ct., 
must allege & prove that his rights 
will he prejudiced by a voluntary 
winding up, &; the facts that go to make 
such a case must be clearly alleged in 
the petition. Where, In such case, a 
ci'odftor's petition charged that he was 
being prejudiced by the volimtary 
'Winding up, evidence tendered of facts 
not alleged in the petition in support 
of the charge of prejudice was rejected. 

Upon a creditor’s — H.’s — petition 
to wind up “ L. Ltd.,’* a co. then in 
voluntary' liquidation, J., its governing 
director, was the holder of debentures 
duly registered over the whole of its 

£L8ROtS 

In i915, J., on behalf of “ L. Ltd.,” 
at a time when he must have known 
that ” L. Ltd.” might not be abio 
t.o meet its obligations, ordered goods 
from H. & accepted bills for the same. 
Subsequently ” L. Ltd.” was unable 
to meet its bills. J. then appointed 
a receiver of the assets when realised 
proved insufficient to satisfy the 
debentures. There was no evidence 
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had registered, a bill of sale of the effects of the 
CO. to one .of the directors : — Held : he was entitled 
to an order for a compulsory winding up. — He 
London k, Provincial Starch Co., Ex p. Adams 
(1867), 16 L. T. 474. 

7198. Dissipation of assets — Assets originally 
sufficient to pay creditors — Retainer by liquidator 
of money due to him personally — Composition 
offered to ^ creditors.] — co. under the powers 
contained in their arts., issued debenture bonds to 
the extent of £3,500 which were made a first charge 
on the property of the co. A. became the holder 
of four of these bonds. Afteiwards the share- 
holders duly passed resolutions that the co. should 
be wound up voluntarily, <& two liquidators were 
appointed. One of the liquidators paid some of 
the bonds in full ; on others he paid a composition, 
retaining the difference between the composition 
& the full amount due on the bonds in satisfaction 
of moneys due to him in respect of business trans- 
actions between liimself <fe such bondholders. 

A. applied for payment of the amount due on 
his bonds, but was offered a composition of 12^*?. 
in the pound. The realised assets of the co. had, 
at the first, been quite sufficient to pay in full the 
bonds issued. 

On a petition by A., under 1862 Act, s. 145 : — 
Held : A.’s interests were being prejudiced by 
the manner in which the voluntary winding up 
was being carried on, & a compulsory order was 
made. — He Caerphilly Colliery Co., Ex p. 
Dolling (1875), 32 L. T. 15. 

7199. Voluntary winding up begun after pre- 
sentation of petition for compuisory winding up.) — 
1802 Act, s. 145, enacting that a voluntai‘y winding 
up shall not be a bar to a creditor’s right to have 
a compulsory winding-up order if the ct. is of 
opinion that his rights will be prejudiced by a 
voluntary winding up, applies not only where the 
voluntary winding up was commenced before, but 
also where it w^as commenced after, the presenta- 
tion of a petition for a compulsory winding up. 
Therefore the onus lies on a creditor to show that 
the continuance of a voluntary winding up, which 
is proceeding when lie asks for a compulsory order, 
will prejudice liim, notwithstanding his petition 
was presented before the commencement of the 
voluntary winding up. 

A petition for the compulsory winding up of 
a CO. was on Dec. 17, 1887, presented by M., w^ho 
was a creditor of the co. in respect of a debt of 
£1,319 10.-?. 2d, When the petition first came on 
to be heard on Jan. 14, 1888, it was adjourned till 
.Tan. 21, & afteiwards to Jan. 28, 1888. On 
Jan. 26, the co. passed an extraordinary resolution 
for winding up voluntarily. At the hearing of 
the petition on Jan. 28, it was resisted by the co. 
on the ground that the contracts or bargains under 
which the alleged debt had arisen were gaming 


contracts. The ct. was of opinion that there was 
a bond fide dispute, & ordered the petition to stand 
over generally with liberty to apply, the liquidator 
undertaking not to part wdth assets except with 
leave of the ct., to be obtained on notice to M., 
who undertook to bring an action forthwith to 
establish his claim. An action was thereupon 
brought by M., but not defended by the co., & 
judgment was given establishing the debt. The 
petition then came on again for hearing. The 
liabilities of the co. were £5,125 13tS., & the assets 
£2,611 5s. 2d. There was no suggestion that the 
liquidator appointed in the voluntary wining up 
would not do his duty ; but M. contended that 
he was entitled ex dehiio justitwe to a compulsory 
winding up : — Held : the ct. had a discretion 
which it would exercise in favour of the creditois 
k in their interest, &, in order that costs should 
not be incurred unnecessarily, ordered that the 
voluntary winding up should be continued unir 
supervision. On appeal : — Held : the ct. would 
not make a compulsory winding-up order unless 
it was quite satisfied, that that would be the only 
means of obtaining payment of petitioner’s debt ; 
there was nothing in the present case that would 
benefit petitioner if the ct. did make a compulsory 
winding-up order ; k petitioner had not shown 
that he would be prejudiced by the order of the 
ct. below . — He New York Exchange, JiTD. 
(1888), .39 Ch. D. 415 ; 58 L. J. Ch. Ill ; 60 L. T. 
66 ; 1 Meg. 78 ; sub norn. Re New York Exchange, 
Ltd., Millington, 4 T. L. li. 721, C. A. 

Atmotations : — Apld. Re Electrical Engineering Co. (1891), 

61 L. T. 658. Consd. Re Bishop, [1900] 2 Ch. 251. 

7200. Effect of 1890 (Winding up) Act.]~~Not- 
withstanding the powers conferred upon the ct. by 
1890 (Winding-up) Act, a creditor is not entitled to 
an order for the compulsory winding up of a co. which 
has resolved to wind up voluntarily, unless he can 
sliow, as y)rovided by 1802 Act, s. 145, that his 
rights will be prejudiced by the voluntary winding 
up . — He Russell, Cordner k Co., [1891] 3 Ch. 
171 ; 60 lu J. Ch. 805 ; 65 L. T. 740 ; 39 W. R. 635. 
Annotation : — Consd. Re Bishop, [1900] 2 Ch. 251. 

7201. .] — Re Evans (.T. H.) k Go., Ltd. 

(1892), 36 Sol. .Jo. 648. 

7202. Company under control of one man — 
Whose nominee appointed liquidator.] — Where the 
control of the business k debentures was sub- 
stantially in the hands of one man k his immediate 
family, k their nominee had been appointed both 
receiver k voluntary liquidator ; — Held : it was 
desirable in the interests of the creditors that the 
voluntary liquidation should not continue, k 
an order for compulsory winding up must be made. 
— He Medical Battery Co., [1894] 1 Ch. 444 ; 
63 L. J. Ch. 189 ; 69 L. T. 799 ; 42 W. R. 191 ; 
38 Sol. Jo. 81 ; 1 Mans. 104 ; 8 R. 46. 

Aiimitation ; — Folld. Re Bishop, [1900] 2 Ch. 251. 


that J. ordered the goods with the 
intention of adding to the assets for 
his owTti bonelit or with any other 
motive t.han that of an endeavour to 
keep “ Ij. Ltd.” going. On Apr. 6, 
1916, a resolution for voluntary 
winding up was passed & a liquidator 
was appointed. The petition which 
was based upon a charge of fraud was 
not filed until Jan. 20, 1921 : — Held: 
in the absence of any evidence of inls- 
renresontation or deceit or of a 
deliberate intention to defraud there 
was nothing in the circumstances of 
the case lustifying a charge of legal 
fraud ; in the absence of fraud peti- 
tioner had no rights arising out of the 
method of doing business complained 
of & therefore could not rely upon 
that for the purpose of establishing a 
case of prejudico ; as H. had failed to 


establish a case of prejudico & in view 
of the lapse of nearly 5 years after the 
CO. went into voluntary liquidation 
before the petition was presented & 
as no definite indication was given of 
any specific benefit that the creditors 
were likely to gain by a compulsory 
order petitioner was too late in coming 
to the ct. to ask for such an order. — 
Re Londonderry, Ltd. (In Liqui- 
dation), [1921] 21 S. K. N. S. W. 203.— 
AUS. 

g. hocus standi of petitioner — 
Shares purnhased through agent — <St not 
allotted.] — A duly registered co. issued 
& published a statement & report, 
which notified that 610 £1 shares wore 
available to subscribers. S. appUed 
to the agents of the co. for 300 shares 
of £1 each, paid the purchase price 


& obtained a receipt from the agents 
for the amoimt on a printed form 
supplied by the co. The co. soon after 
went into voluntary liquidation & no 
shares had been delivered to S. On 
an application by S. under Cos. Act, 
No. 25 of 1892, s. 193, to have the 
volimtary liquidation changed into a 
compulsory one by the ct. the co. sot 
out that S. was not a creditor, inas- 
much as the agents had no authority 
to sell shares in the co. & that there 
was no Just ground for disturbing 
the voluntary liquidation : — Held : S. 
must bo regarded as a creditor, & 
it was to his interests that a com- 
pulsory liquidation should take place. 
— Smith v. Fisher’s Bioscopes & 
Films, Ltd. (In Liquidation), [19171 
8 C. P. D. 35.— S. AF. 



1038 


Companies. 


Sect. 37. — Voluntary winding up : Sub-aecl. 15, 

(i!?) m., iti., V. 

7203. Irregularities in management.] — Re David 
Jones & Co., Ltd. (1897), 41 Sol. Jo. 748. 

iv. Circumstances rcquirmg Investigation. 

7204. General rule.] — Notwithstanding a co. is 
in course of being wound up voluntarily with the 
assent of a large majority of its creditors, an order 
for winding up by the ct. will be directed where 
there is danger of want of efficient supervision 
under the voluntary winding up. — Re Little- 
HAMPTON, ETC. Co., LTD. (1866), 2 De G. J. & Sm. 
621 ; 12 L. T. 8 ; 11 Jur. N. S. 211 ; 13 W. B. 
420 ; 40 E. B. 476 ; sub nom. Re Lii'tdehampton, 
Havre & Honfi^ur S.S. Co., Ltd., Ex p. Eixis, 
34 L. J. Ch. 237, L. J J. 

AnnoUition Consd. Re Gold Co. (1870), 11 Ch. 1). 701. 

7205. .] — A joint-stock co. duly passed a 

resolution at a general meeting for a voluntary 
winding up, & a petition was presented accordingly. 
The liabilities of the concern were enoimous ; & 
another petition was presented, before the hearing 
of the former one, by a creditor for upwards of 
£300,000, praying an order to wind up the co. 
compulsorily : — Held : the ct. must be wound up 
compulsorily. — Re Barned’s Banking Co., Ltd. 
(1866), 14 L. T. 451 ; 14 W. B. 722. 

Annotation : — Distd. Re luiporial Mcrcantilr Cri'dit. Absocii., 

Coleman’s, M‘ Andrew’s, Figdor’s, & Doyle’s Cases (1866), 

12 Jur. N. S. 739, 

7206. .] — Re Varieties, Ltd., No. 718.6, 

ante. 

7207. .] — Re Gutta Percha Corpn., No. 

7235, post. 

7208. .] — (1) The existence of a voluntary 

winding up is not a bar to a compulsory order 
being made even on the i)etition of a fully paid-up 
shareholder unsupported by creditors, if the cir- 
cumstances are such as require the investigation 
of the ct. 

(2) The consent, separately obtained by the 
secretary, of directors sufficient in number to 
form a quorum, to the sending out of notices 
for an extraordinary general meeting of the co. 
is not equivalent to a resolution for the holding 
of such a meeting passed at a board meeting. 

(3) Fraud is a ground, but not the only gi'ound, 
on which the jurisdiction is exercisable. — Re 
Haycraft Gold Beduction & Mining Co., 
[1900] 2 Ch. 230 ; 09 L. J. Ch. 497 ; 83 L. T. 166 ; 
16 T. L. B. 350 ; 7 Mans. 243. 

Annotations : — As <o (1) Apprvd. ite National Distribution of 

Electricity Co., [1902] 2 Ch. 34. As to (2) Folld. Re 

State of Wyoming Syndicate, [1901] 2 Ch. 431. Refd. 

Re National Distribution of Electricity Co., [1902] 2 Ch. 

34. As to (3) Refd. Transport v. Schonbei-gr (190.5), 21 

T. L. It. 305 ; Doschock Proprietary Co. v. Fukc, [19061 

1 Oh. 148. 

7209. .] — Rc A. B. Cycle Co., Ltd., No. 

7227, post. 


7210. .] — Re Selkirk (J. H.), Ltd., 

Associated Newspapers, Ltd.’s Petition (1906), 
60 Sol. Jo. 802. 

7211. .] — The ct. made a compulsory 

winding-up order, there being already a voluntary 
winding-up order, the petitioning creditor not 
showing that he would be prejudiced by a 
voluntary winding up, but showing a case for 
inquiry . — Re Hermann Lichtenstein & Co., 
Ltd. (1907), 23 T. L. B. 424. 

7212. Preponderating Influence of single share- 
holder.] — Where investigation of the affairs of the 
CO. about to be wound up voluntarily seems proper, 

there is an overwhelming influence on the part 
of a single shareholder, the ct. will, on the petition 
of a shareholder having a substantial interest in 
the co., order a compulsory winding up . — Re 
West Surrey Tanning Co. (1866), L. B. 2 Eq. 
737 ; 14 W. B. 1009. 

Annotations: — Consd. Re Gold Co. (1879), 11 Ch. D. 701. 

Refd. Re BriuHinoad, [1897] 1 Ch. 45 ; Re Nation^ 

J)iHtril)ution of Eloctricily Co., [1902] 2 Ch. 34. Mentd. 

Re Suburban Hotel Co. (1867), 2 Ch. App. 737. 

7213. — — .] — Re Varieties, Ltd., No. 7186, 
ante. 

7214. Mode in which company’s business carried 
on — Vendor appointed liquidator.]— Circumstances 
in which the ct. made an order for the compulsory 
winding up of a co. where by reason of the way in 
which the business had been carried on & the position 
of the vendor, who had been appointed liquidator 
in the voluntary winding up, the fuUest investiga- 
tion was necessary by a liquidator other than the 
vendor . — Re Peruvian Amazon Co., I^td. (1913), 
29 T. L. B. 384. 

7215. Petition by creditor whose claim not 
admitted in winding up.] — An order made by the 
Begistrar in the voluntary winding up of a co. 
that a claim in respect of a judgment should not be 
admitted to proof does not estop the claimant 
from presenting a compulsory winding-up petition 
if after the dato of the order he ascertains facts 
which sliow that the transactions of the co. ought 
to be investigated by the Official Beceivor. — Re 
Inecto, Ltd. (1922), 38 T. L. B. 797. 

V. Resohitions for Windmg up Irregular or 

Fraudulent. 

7216. Resolution obtained by fraud — Or by 
improper influence.] — The ct. will not at the 
instance of contributories interfere with a 
voluntary winding up by ordering a winding up 
by or under the supervision of the ct., except 
where the resolution for winding up voluntarily 
has been obtained by fraud or by an inequitable, 
overbeaiing of the rights of a dissentient minority 
by improper influence . — Re London & Mer- 
cantile Discount Co. (1866), L. B. 1 Eq. 277 ; 
35 L. J. Ch. 229 ; 13 L. T. 666 ; 14 W. B. 219. 

A 7inotafio7is .’—Folld. Re Imperial Mc'rcantilo Credit Assoen., 


PART III. SECT. 37, SUB-SECT. 15.— 
A. (b) iv. 

h. Shareholders' inter ests in covfiict 
creditors' — Serious disjmtcs as 
to validity of creditors' claiTns.] — Where 
there were Berioua disputes between 
a CO, & certain of its creditors as to 
the validity of their debts, & litlKation 
in connection therewith had reHultcd, 
& it was clear that shareholdei-s’ 
interests W'ero in conflict with those 
of oreditoi’s, the ct., ulthongh steps 
wore being: taken to wind up the co. 
voluntarily, ordered the co. to be placed 
under compulsory liquidation, & ap- 
pointed an oflaoial liquidator. — 
CooMER V . Yorkshire Estate Syndi- 
cate (1911), 28 S, A. L. .T. 384.— S. AF. 

k. “ Tricks ct malpractices "] — 


Where there have been “ tricks & 
malpractices ” which mig'ht liavo 
affected shareholders & creditors the 
windingf up should he compulsory. — 
Re Gilbert Machinery Co. (No, 2) 
(1906), 26 N. Z. L. R. 63.— N.Z. 

1. Suspicious sale of assets hy 
voluntary liquidator. \ — A co. which had 
been nearly six years In existence & 
carrying: on the manufactures for which 
It w'as formed for about a year >vent 
Into voluntary Ikiuldation. The co. 
had then spent about £400,000 of 
which more than half was horrowod 
money. The assets of the oo. which 
w^ valued at its last statement at 
£390,000 were sold by the liquidator 
to the receiver for the debenture- 
holders for £137,750, & if the sale was 
valid the whole of the paid-up capital 


of the shareholders amounting to nearly 
£200,000 was lost. On a petition hy 
cort/ain fully paid-up shareholders, 
some of whom were also creditors of 
the co. for its compulsory winding: up 
hy the ct. : — Held : there was juris- 
diction to make an order at the instance 
of the other creditors or paid-up share- 
holders ; there wore sneoial circum- 
stances justifying: the Interfewmce of 
the ct., as the circumstances both of 
the sale & of the business of the co, 
required Investigation Sc wore not 
likely to get it unless the liquidator was 
brought under the control of the ct. ; 
hut an order that the winding up should 
continue under the suporvlston of 
the ct. would meet the case. — Re 
Dominion Portland Cement Oo., 
Ltd., [1918] N. Z. L. R. 979.— N.T; 



Part III. — Companies under Companies 

Ck>leman*8, M‘ Andrew's, Fedor's & Doyle's Cases (1866), 

12 Jut. N. S. 739. Apld. Be St. David's Gold Mining Co. 
(1866), 14 L. T. 639. Consd. Be Beaujolais Wine Co. 
(1867), 3 Ch. App. 16. Apld. Be Irrigation Co. of France, 
Fox’s Case (1870), 23 L. T. 453. Bold. Be United Merthyr 
Collieries Co. (1807), 16 L. T. 170. 

7217. .] — The ct. will not, on the 

application of a minority of shareholders, interfere 
with a resolution of a co. to wind up voluntarily, 
unless the resolution was obtained by fraud, or 
by overbearing conduct, or by improper influence. 
— Re Imperial Mercantile Credit Assocn., 
Coleman’s M‘Andrew’8, Pigdor’s & Doyle’s 
Cases (1866]l 12 Jur. N. S. 739. 

Annotation : — Kefd. Be Oriental Commercial Bank (1866), 15 

L. T. 8. 

7218. .] — Re Beaujolais Wine Co., 

No. 7256, post, 

7219. jRe London Flour Co., 

Ltd., No. 6838, ante. 

7220. .] — The ct. will not, in general, 

at the instance of a creditor or contributory, 
interfere with the voluntary winding up of a co. 
where a bond fide resolution to that effect has been 
carried by a majority of shareholders. 

Where a petition for winding up a co. is pre- 
sented with undue haste, the ct. wUl take that 
circumstance into account in granting or refusing 
the petition. 

On Feb. 4, 1869, resolutions were passed by the 
shareholders of the M. (J. co. for a voluntary 
winding up, & for other purposes. These resolu- 
tions were challenged as illegal, 8c 11., a con- 
tributory of the co., 8c also an alleged creditor, 
took proceedings in Chancery to restrain the co. 
from acting upon them. On Feb. 22 notice was 
given for further resolutions to be proposed at a 
meeting of the co. to be held on Mar. 3. On 
Mar. 1 a petition was presented by H. & others, 
together with R. for a compulsory winding up : — 
Held : petition refused, principally on the ground 
that petitioners had been guilty of undue haste 
in presenting it. — Re Madras Coit^^ee Co., Ltd. 
(1809), 17 W. R. 613. 

7221. .] — Re Gold Co., No. 7190, ante. 

7222. Resolution passed owing to preponderating 
influence of single shareholder.] — Re West 
Surrey Tanning Co., No. 7212, ante. 

7223. .] — Re Varieties, Ltd., No. 7185, 

ante. 

7224. Irregularity.] — Re Union Hujl Silver 
Co., Ltd., No. 6839, ante. 

7225. Issue of notices of meetings not 

authorised by directors.] — Re Haycraft Gold Re- 
duction & Mining Co., No. 7208, ante. 

7226. Chairman’s declaration of passing of 

resolution conclusive.] — An extraordinary resolu- 
tion to wind up the n. C. Gold Mines, Limited, 
voluntarily was proposed at a general meeting 
of the company duly convened on Jan. 31, 1900. 
At the meeting the chairman declared the resolu- 
tion to be carried on a show of hands, & no poll 
was demanded. 

This was a petition by two fully-paid sharo- 
holdei's asking for a compulsory order on the 
ground, first, that the extraordmary resolution 
was not passed by the requisite majority, the 
chairman’s declaration having been founded on 
a mistake ; &, secondly, on the ground that there 
were charges against the directors &; promoters 
which could be better investigated by means of a 
compulsory order r—RTeZd : (1) as imder 1862 

Act, s. 51, the chairman’s declaration that the 
resolution had been carried was conclusive unless 
challenged by means of a poll demanded by five 
members, the voluntary winding up was valid 
& not capable of being impeached ; (2) petitioners 
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had made out no case that a compulsory order 
was necessary for enforcing any right they might 
have as against the directors or promoters , — Re 
Hadleigh Castle Gold Mines, Ltd., [1900] 

2 Ch. 419 ; 69 L. J, Ch. 631 ; 83 L. T. 400 ; 16 
T. L. R. 468 ; 44 Sol. Jo. 575 ; 8 Mans. 419. 

Annotations: — As to (1) Apprvd. Arnot v. United African 

Lands, [1901] 1 Ch. 618. Distd. Be CarataJ (Now) Minos, 

[1902] 2 Ch. 498. 

7227. Resolutions passed in bad faith.] — The 

ct. after a voluntary winding up resolution, made 
an order for the compulsory winding up of the co. 
upon a creditors’ petition, the voluntary winding 
up resolution not having been passed in good 
faith, a large majority of the creditors asking 
for a compulsory order & there being circum- 
stances in the carrying on of the co. which 
required investigation . — Re A. B. Cycle Co., Ltd. 
(1902), 19 T. L. R. 84. 

vi. Voluntary Winding up Unsaiis factory. 

7228. General rule.] — Re National Dis- 
tribution OP Electricity Co., Ltd., No. 7181, 
ante. 

7229. Dilatoriness — Winding up not completed 
after five years.] — Wliere the proceedings in a 
voluntary winding up, under 1856 Act, were 
dilatory & unsatisfactory, had not come to a 
conclusion at the end of five years, the ct. upon 
the petition of a shareholder, directed a winding 
up under the ct. — Re Fire Annihilator Co. 
(1863), 32 Beav. 561 ; 2 New Rep. 99 ; 8 L. T. 
412 ; 9 .Tur. N. S. 633 ; 11 W. R. 654 ; 55 E. R. 220. 

AnnoUH io 118 Consd. Be Gold Co. (1879), H Ch. D. 701. 

Reid. Be Haycraft Gold Reduction & Mining Co., [1900] 

2 Ch. 230 ; Be National Dietribution of Electricity Co., 

[1902] 2 Ch. 34. 

7230. Neglect of duty — Liquidator not acting in 
interests of creditors — But in interest of promoters 
& shareholders — Piecemeal sale of assets .] — Re 
Tramway Wheel Plant & General Foundry 
Co., [1873] W. N. 160. 

.] — Ree, also, No. 7198, ante. 

7231. Directors appointed liquidators — ^Improper 
payments to solicitors — Inaccurate accounts — 
Winding up complete .] — Re Star & Garter, Ltd., 
No. 6996, ante. 

7232. Powers of liquidator insufficient.] — 1890 
(Winding up) Act, s. 14, which enacts that, where 
a co. is being wound up voluntarily or subject to 
supervision, the ct. may, if satisfied that such 
winding up cannot be continued with due regard 
to the interests of the creditors or contributories, 
order that the co. be wound up by the ct., ought 
to have a reasonably wide construction given to 
it, in accordance with its language without strain- 
ing it ; & so constmed, it includes all cases where 
the powers of the liquidator in a voluntary winding 
up, or winding up under supervision, prove 
insufficient for the purposes of the winding up so 
far as they affect the interests of the creditors or 
contributories ; & if the official receiver under a 
compulsory order would possess powers which 
the liquidator in a voluntary winding up or wind- 
ing up under supervision would not, Sc which in 
the opinion of the ct. arc necessary for an efficient 
winding up, then the sect, applies ; but an order 
under the sect, will not be made as a matter of 
course, 8c a strong case should be made to show 
that it is required.— 1897 Jubilee Sites 
Syndicate, [1899] 2 Ch. 204 ; 68 L. J . Ch. 427 ; 
80 L. T. 869 ; 47 W. R. 606 ; 15 T. L. R. 391 ; 43 
Sol. Jo. 552 ; 6 Mans. 331. 

7233. Vendor appointed liquidator.] — Re Peru- 
vian Amazon Co., Ltd., No. 7214, ante. 
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Sect, 37. — Voluntary winding up: Sub-sect, 15, A, 
(b) vii.^ (c), ct: B, Sect, 38 : Stb-sects, 1 2.] 

vii. Winding up for Purpose of Reconstruction 

or Amalgamation. 

7234. Validity of amalgamation scheme dis- 
puted.]- Financial Corpn., [1866] W. N. 162. 

Annotation: — Refd. Rc International Life Assce. Soc. (1869), 

20 L. T. 433. 

7235. Failure of reconstruction scheme — Matters 
requiring investigation — Petition supported by 
majority of shareholders.] — Petition for a com- 
pulsory winding up order was presented by a 
fully paid shareholder who was supported by a 
considerable number of the other shareholders. 
Kesolutions for voluntary winding up had been 

assed with a view to a reconstruction, which had, 
owever, proved abortive at the time of the hearing 
of the petition. There were also matters which 
appeared to requii'e investigation ; — Held : a 
compulsory winding up order must be made & 
in arriving at that conclusion, the fact that the 
voluntary winding up was not an ordinary one, 
but was resolved upon with the view to a specific 
object which had failed, was a reason for strongly 
influencing the ct. — Re Gu'rxA Percita Corpn., 
[1900] 2 Oh. 665 ; 69 L. J. Ch. 709 ; 83 L. T. 401 ; 
44 Sol. Jo. 628 ; 8 Mans. 67. 

Annotations : — Apprvd. Re National Distribution of 

Electricity Co., [1902] 2 Ch. 31. Consd. Thomson t\ 

Henderson's Transvaal Estates, [1908] 1 Ch. 765. 

ScCi also. Nos. 7097, 7098, ante. 

Resolution for winding up irregular or fraudu- 
lent,] — See Sub-sect. 15, A. (6) v., an c, 

(c) Effect, 

7236. Adoption of proceedings under voluntary 
winding up — Jurisdiction of court to order — Com- 
pany not registered under 1862 Act.] — It is doubtful 
whether the ct. has jimsdiction to adopt the pro- 
ceedings in a voluntary winding up, when the co. 
is not registered under 1862 Act, & the resolution 
for winding up was passed after the Act came into 
operation . — Re Minima Organ Co., Ltd. (1863), 
8 L. T. 109 ; 11 W. 11. 530. 

7237. When ordered.] — Re Bridport Old 

Brewery Co., No. 6835, ante, 

7238. Avoidance of proceedings under voluntary 
winding up.] — In May, 1865, resolutions were 
passed for amalgamating the F. Co. with the O. 
Bank, A to wind up the F. Co. voluntarily for 
enabling the amalgamation to be carried out. 
The two pltfs., who had recently purchased shares 
in the F. co., the one the day before the reso- 
lutions for amalgamation were confirmed, the other 
shortly after, in the same month of May contracted 
to sell their shares & executed transfers thereof. 
On June 2 following, <fc befoi'e the transfers were 
sent in for registration, the liquidators under the 
voluntary winding up passed a resolution that 
they would not register any more transfers, except 
upon the terms of the transferors executing, a deed 
by which they should guarantee the payment of 
aU calls by their transferees. Pltfs. not being 
able to obtain transfei*s otherwise executed the 
deeds in Apr. 1866. In 1866 the voluntary 
winding up was superseded by a compulsory 
winding up. In July, 1868, actions were com- 


menced against pltfs. on their deeds to recover 
the amounts due from them for calls & for damages , 
& thereupon pltfs. filed bills, alleging that the 
liquidation was invalid, & that the dee^ were 
obtained from them without consideration, by 
misrepresentation <fc concealment, & praying that 
they might be cancelled, & the actions stayed. 
In another suit against the same co. it had been 
decided, & confirmed on appeal, that the 
amalgamation was ultra vires & void : — Held : 
(1) the liquidation proceedings were valid & could 
not be set aside because the amalgamation, for 
which they had been instituted, had been declared 
void ; (2) there was ample consideration for the 
deeds, & there was no evidence of misrepresentation 
or concealment, & the liquidators were justified 
in refusing to sanction the transfers except upon 
such terms as they thought were for the benefit 
of the CO. 

It is not the effect of a compulsory winding-up 
order to nullify proceedings which have been taken 
under a previous voluntary winding up. — C leve v. 
Financiai. Corpn., Williams v. Same (1873), 
L. R. 16 Eq. 363 ; 43 L. J. Ch. 54 ; 29 L. T. 89 ; 
21 W. K. 839. 

Ammtations : — As to (1) Apprvd. Thomson i?. Henderson's 

Transvaal Estates, [1908] 1 Ch. 765. Refd. Thomas v. 

Patent Lionite Co. (1881), 17 Ch. 1). 250. 

7239. Whether distress after voluntary 

liquidation validated.] — Jud. Act, 1875 (c. 77), s. 10, 
does not import into a winding-up Bkpey. Act, 
1869, 8. 34, so as to enable a landlord to distrain 
after the commencement of a winding up for rent 
due to him from the co. The appointment of a 
voluntary liquidator is not necessary to give 
effect to a voluntary winding up for the purposes 
of 1862 Act, s. 163. A compulsory order, which 
“ supersedes ’’ a voluntary winding up as from the 
date of such order, does not thereby entirely 
put an end to everything previously done under 
the voluntary winding up. 

Where, therefore, landlords, after the commence- 
ment of the voluntary winding up of the co., 
but before the date of the compulsory order, dis- 
trained for rent due to them prior to the commence- 
ment of the voluntary winding up : — Held : the 
distress was invalid, no special grounds being 
shown why the judicial discretion vested in the 
ct. under 1862 Act, s. 87, should be exercised in 
their favour. — T homas v. Patent Lionite Co. 
(1881), 17 Ch. D. 250 ; 50 L. J. Ch. 544 ; 44 
L. T. 392 ; 29 W. R. 596, C. A. 

Annotations : — Consd. Re Taurine C:o. (1883), 25 Ch. D. 118. 

Refd. Re Oak Pits CoUlory Co. (1882), 21 Ch. D. 322. 

7240. Appearance of liquidator on petition for 
compulsory winding up — Whether liquidator en- 
titled to costs.] — Re Monte de Piete of England, 
Ltd. (1892), 37 Sol. Jo. 48. 

B, By Winding up under Supervision of Court, 

See Sect. 38, sub-sect. 2, j) 0 st. 

Sect. 38.— WINDING UP UNDER SUPERVISION 

OF COURT. 

Sub-sect. 1. — In General. 

See 1908 Act, s. 199. 

7241. Necessity for previous valid resolution for 


PART III. SECT. 37, SUB-SECT. 15.— 

A. (c). 

m. Banding over of assets hy 
voluntary to cornpiilsory liQuidator — ~Set- 
oft of disbursements by voluntary liqui- 
dator,] — An order having been made 
for the winding up of a co, under the 
Dominion Winding-up Act, & a liqui- 


dator appointed, the voluntaiy winding 
up of the CO. ceased, & the voluntary 
liquidator was superseded. Upon the 
application of the new liquidator for 
an order requiring the voluntary 
liquidator to hand over the assets in 
his hands, a statement was given 
by the voluntary liquidator showing 
charges for moneys disbursed, etc. ; 


& a reference was directed for the 
purpose of having the accounts taken. 
— Re Colonial Investaient Co. of 
WiNNiPEQ (1914), 27 W. L. P. 134. — 
CAN. 

PART in. SECT. 38, SUB-SECT. 1. 

n. Nature of — Degree of control by 
court.] — Although, under Cos. Act, VI 
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voluntary winding up.] — Where an order to con- 
tinue a voluntary winding up under supervision 
had been made on the assumption that the volun- 
tary winding up had been regular, but which it 
appeared had not been regular, the proper adver- 
tisements not having been inserted, & the official 
liquidator having sold property, to the title to 
which the purchaser had objected this irregularity, 
by consent, it was ordered that the order for con- 
tinuing the voluntary winding up should be dis- 
charged, & the petition reheard, & order made, 
without the insertion of the necessary advertise- 
ments . — Re Patent Floor-Cloth Co. (1869), 
L. R. 8 Eq. 604 ; 21 L. T. 199. 

7242. .] — Re Sheffield Mortgage & 

Estates Co., [1887] W. N. 218. 

7243. Statutory winding up.] — A railway co. was 
ordered by Act of Parliament to be wound up in 
the same maimer & with the same incidents as if 
it were a co. registered under Cos. Acts. After 
resolutions had been passed for a voluntary 
winding up a petition was presented asking for a 
supervision order. The ct. made the order as 
prayed . — Re Bristol & North Somerset Ry. Co. 
(1884), 1 T. L. R. 22. 


Sub-sect. 2. — Grounds for Granting or Refus- 
ing Supervision Order. 

/8ec, aZ.90, Nos. 7307, 7309, 'post, 

7244. Wishes of shareholders & creditors.] — 

Upon two petitions of sliareholdcrs of a co., one 
praying for a voluntary winding up under the 
supervision of the ct., the other for a compulsory 
winding up, the ct., being unable to ascertain the 
wishes of the shareliolders, ordered a voluntary 
winding uj) under the supervision of the ct., but 
directed that any shareholder should be at liberty 
to inspect the books <fe accounts, & have liberty to 
apply to the ct. touching the matter. 

Under a petition to wind up the co., a provisional 
liquidator was appointed prior to its being heard : 
— Held : the provisional liquidator was not entitled 
to appear at the hearing, though served, & his 
costs were refused. — Re (General International 
Agency Co., Ltd. (1865), 36 Beav. 1; 5 New Rep. 
265 ; 34 L. J. Ch. 337 ; 11 L. T. 700 ; 13 W. R. 
363 ; 55 E. R. 1056. 

7245. .] — A petition was presented in July, 

1866, by the dii’ectors of the O. C. bank, praying 
that the bank might be wound up compulsorily, but 
at the hearing it was asked that it might be wound 
up voluntarily under the supervision of the ct. 
The A. bank, a creditor for £9,200, objected, & a 
majority of the creditors not having opposed, 
a compulsory winding up was ordered. Subse- 
quently a majority of the creditors were in favour 
of a voluntary winding up, &, on appeal, it was 
decreed accordingly. — Re Oriental (Commercial 
Bank (1866), 15 U. T. 8, L. C. 

7246. — — .] — A co. having failed for want of 
means to carry out its objects, a petition to wind up 

of 1882, s. 195, the ct. has power to 
make an order disaolving a co. in the 
course of winding up, subject to its 
supervision, such cases must bo ex- 
ceptional & can only occur when the 
ot. has deemed It proper to carry on 
the winding up under supervision in 
a manner Buoh as clearly to approxi- 
mate to a winding up by the ct. The 
or^nary rule is the other way, & it is 
reasonable that it should be so ; as, 
generally, a winding up imder super- 
vision is not conducted under so 
intimate a control of the ot. as to put 
the ot. in a position to judge of the 
correctness of the liquidator’s action 
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compulsorily was presented by a judgment 
creditor, a part of whose claim, not the subject of 
the action, was disputed. After the presentation 
of the petition a resolution was passed to wind up 
voluntarily, & a person, who happened to be a 
solr. , was appointed liquidator. The great ma j ority 
of the creditors & shareholders, all the shares 
being fully paid-up, opposed the petition, & asked 
for a voluntary winding up under the supervision 
of the ct. An order was made on the petition, 
but for a voluntary winding up under the super- 
vision of the ct. — Re Trowbridge Water Supply 
Co., Ltd. (1868), 18 L. T. 115. 

7247. .] — Re Irrigation Co. of France, 

Ex p. Fox, No. 7107, ante, 

7248. .] — 1862 Act, s. 147, t^mpowers the 

ct., notwithstanding the opposition of unpaid 
creditors, to order a voluntary winding up to be 
continued under supervision. Where, therefore, 
the creditors of a co., in the course of voluntary 
liquidation, presented petitions for winding up the 
CO., the ct. declined to make a compulsory order, 
but directed the voluntary winding up to be con- 
tinued under supervision. 

Where successive iietitions were presented for 
winding up a co., in ignorance of prior petitions, 
the ct. in making the order, allowed one set of 
costs on all petitions. — Re Owen’s Patent Wheel, 
Tire & Axle Co., Ltd. (1873), 29 L. T. 672 ; svR 
nom. Re Owen’s Wheel & Tire Co., Ltd., Ex p. 
Brown & Co., Ex p. Mitchell & Co., Ex p, 
Northfield C-o., Ltd., Ex p. Derbyshire Silk- 
stone Coal Co., Ltd., 22 W. R. 151. 

Annotation : — Consd. lie Simon ’h Reef Consolidated Gold 

Milling Co. (1882). 31 W. K. 238. 

7249. -,] — After a x>btition by a creditor for 
winding up a co. had been presented tlie co. duly 
passed a resolution for voluntarily winding up. 
At the hearing a majority in number & value of 
the creditors appeared, & asked to liave the volun- 
tary winding uji continued under sui)ervision, &; 
no creditor except petitioner asked for a winding-up 
order. An order for compulsory winding up was 
made. From this order a number of the creditors, 
being a majority of the unsecured creditors, 
appealed ; other creditoi-s supported the same 
view, & no one but petitioner asked for a com- 
pulsory winding up ; — Held : it sufficiently ap- 
peared, without calling a meeting of creditors, 
that the majority of the creditors desired the 
voluntary winding up to be continued under 
supervision, as it was not shown that this 
would do any injustice to the iietitioning creditor, 
a supervision order ought to be made, a creditor 
not being entitled ex debito jxistitice to a winding-uj) 
order as between himself & other creditors, though 
he is so entitled as between himself & the co. — 
Re West Hartlepool Ironworks Co. (1875), 10 
Ch. App. 618 ; 44 L. J. Ch. 668 ; 33 L. T. 149 ; 
23 W. R. 938, L. JJ. 

Annotations: — Consd. He New York Exchange Co. (1888), 

68 L. T. 915: Re Bishop. [1900] 2 Ch. 254. Refd. He 

St. Thomas Dock Co. (1875), 24 W. R. 544. 

adoi)tion of proceedings which have 
taken plswjo in a voluntary liquidation 
previously to its having been brought 
under the supervision of the ct. 
similar to that contained in 1862 Act, 
s. 140, in regard to judicial winding up. 
This interlocutor was, however, pro- 
nounced in this case in such circum- 
stances : “ Approve of the liquidators 
adopting the proceedings in the 
voluntary winding up of M. & Co. 
before the supervision oinicr in terms 
of the prayer of the said note & 
decern.” — Mollinson & Co., Ltd. 
(Liquidators) (1882), 9 R. (Ct. of Sees.) 
509 ; 19 Sc. L. R. 399.— SCOT. 


& the completeness of the winding up. 
So far 08 the ct. does not interfere, 
a winding up under supervision remains 
essentially a voluntary winding up ; 
but the ct. in a winding up under super- 
vision has full authority to interfere 
& to exercise to any extent the power 
which it might have exercised if an 
order had bcHjn made for winding up 
the co. by the ct . — Re Carwar Co., 
Ltd. (1882), I. L. R. 6 Bom. 640. — 
IND. 

o. Adoption of proceedings in 
voluntary uinding — There are no 

provision In tho Cos. Acts for the 


J . — VOL X. 
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Sect. 38. — Winding up under supervision of court : 

Sub-sect. 2.] 

7250. -.] — Re Gold Co., No. 7190, ante. 

7251. -.] — A petition was presented by a 
creditor for the compulsory winding up of a co. 
At the hearing petitioner only asked for a super- 
vision order : — Semhle : the ct. had no jurisdiction, 
under 1862 Act, s. 149, even at the instance of a 
majority of creditors, to force on petitioner a 
compulsory order. In such a case the creditors 
asking for a compulsory order will be entitled to 
costs as supporting the petition. — Re Chepstow 
Bobbin Mills Co. (1887), 36 Ch. D. 563; 57 
L. J. Ch. 168 ; 57 L. T. 752 ; 36 W. R. 180. 

7252. .]* — A petition was presented by 

creditoi's to wind up the co. compulsorily. Pre- 
viously to the presentation of the petition, an 
order was made in a debenture-holder’s action for 
the appointment of a receiver & manager of the 
co.’s undertaking & property. The debentures 
comprised the whole of the assets of the co., 
including the uncalled capital. After the presen- 
tation of the petition the co. passed resolutions 
for a volimtary winding up. The co. now asked 
for a supervision order: — Held: as petitioners 
would not be prejudiced within 1862 Act, s. 145, 
there must be an order that the voluntary winding 
up of the co. should be continued under the super- 
vision of the ct. — Re Electrical Engineering 
Co., Ltd. (1891), 64 L. T. 658 ; 7 T. L. R. 493. 

7253. .] — Petitions were presented by an 

insolvent co. by one of its creditors, asking that 
the co. might be ordered to be wound up by the ct. 
Before the petitions were heard an extraordinary 
resolution was passed for a voluntary winding up, 
&L at the hearing petitioners, who were supported 
by a large majority of the creditors & share- 
holders, asked that the volimtary winding up 
might be continued under the supervision of the 
ct. : — HcM : the hearing must be adjourned in 
order that fresh advertisements might be issued 
stating that only a supervision order was about to 
be asked for. 

On the i:)etition again coming on for hearing a 
supervision order was reluctantly granted, the 
advantages of a compulsory order being pointed 
out by the ct. — Re New Oriental Bank Corpn., 
[1892] 2 Ch. 563 ; 62 L. J. Ch. 63 ; 67 L. T. 87 ; 
41 W. R. 16 ; 36 Sol. Jo. 628 ; 3 R. 6. 

Annotation: — Folld. Me Civil Service Brewery Co., [1893] 

W. N. 5. 


7254. Resolution for winding up obtained by 
fraud or undue influence .] — Re London & Mer- 
cantile Discount Co., No. 7216, ante, 

7266. .] — (1) Where a joint-stock co. has 

deliberately determined upon a voluntary winding 
up, the ct. will not interfere by ordering a winding 
up under its supervision, unless the resolution 
to voluntarily wind up has been obtained by 
fraud or undue influence. A deliberate deter- 
mination of a co. voluntarily to wind up cannot be 
upset by a few dissentient shareholders. 

(2) General Ord., Nov. 11, 1862, r. 4, does not 
prescribe that the ordinary affidavits verifying a 
winding up petition is in all cases sufficient, but 
only that it is in all cases necessary. — R>e St. 
David’s Gold Mining Co., Ltd. (1866), 14 L. T. 
539 ; 14 W. R. 755. 

Annotations: — Aa to (1) Apld. Ec Inigallon Co. of Franco, 
Fox’s Case (1870), 23 L. T. 453. Refd. Re Imperial 
Mercantile Credit Assocn., Coleman’s, M*Andrew’s,Figdor’9, 
& Doyle’s Cases (1866), i2 Jur. N. S. 739. As to (2) Refd. 
Re South Stallordshlre Tram. Co. (1894), 1 Mans. 292 ; Re 
Charterland Stores & Trading Co. (1900), 09 L. .T. Ch. 86i. 

7256. .] — The ct. will not, in general, at the 

instance of a contributory, interfere with a volun- 
tary winding up by ordering it to continue under 
suxier vision, unless there has been fraud or undue 
influence in passing the resolution. 

The discretion as to continuing a voluntary 
winding up under supervision is one that the Ct. 
of Appeal will exercise. — Re Beaujolais Wine Co. 
(1867), 3 Ch. App. 15 ; 17 L. T. 399 ; 32 J. P. 
195 ; 16 W. R. 177 ; sub 7iom. Re Beaujoiais 
Wine Co., Ex p. Wragge, 37 L. J. Ch. 220, L. .1.1. 

Annotations : — Apld. Re Madras Coffee Co. (1809), 17 W. K. 
043 ; Re Irrigation Co. of France, Fox’s Case (1870), 23 
L. T. 453. Folld. Re Union Hill Silver Co. (1870), 22 
L. T. 400. Refd. Re County Marino Insce., Ranee’s Case 
(1870), 6 Ch. App. 104 ; Re Star & Garter (1873), 42 
L. J. Ch. 374. 

7257. •.] — He Gold Co., No. 7190, arite, 

7258. Resolution improperly obtained.] — Re 

Sir John Moore Gold Mining Co., No. 6913, 
ante, 

7259. Allegation of misconduct by liquidator.] — 

At a general meeting of the shareholders of a 
banking co. resolutions were passed for the 
voluntary winding up of the co., & appointment 
of liquidators, & for confirming an agreement for 
the amalgamation of the co. with the H. bank 
upon certain terms therein specified. The liqui- 
dators proceeded to wind up the co. upon the 
footing of the amalgamation, & in conformity with 


PART in. sect. 38, SUB-SECT. 2. 

7259 i. AlU:gation of misconduct hy 
liquidator.] — Where liquidators mis- 
hehave, supervision order must he 
made by ct. on the motion of creditors. 
— Kesavaloo Naidu V. Muruoappa 
Min>ALi (190C), I. L. R. 30 Mad. 22. — 
IND. 

p. Circumstances requiring investiga- 
tion.} — Where creditor who i)etition8 
for compulsory winding up of a co. 
was imable to show that his rights 
would be prejudiced by voluntary 
winding up but succeeded In showing 
priind facie case of circumstances re- 
quiring investigation, the ct. made an 
order that voluntary winding up should 
be continued tmder supervision of the 
ct.- — Re Acetylene Gas Co. of Aus- 
tralasia, Ltd. (1901), 1 S. R. N. S. W. 
a02.--AUS. 

q. Scheme hy minority to 

acquire company's estate.} — At an ex- 
traordinary mooting of a limited co. 
resolutions were carried hy the statutory 
majority to the effect that It had been 
proved to the co.’s satisfaction, that 
It coidd not, by reason of its liabilities, 
continue its business, & It was advisable 
to wind it up, & that the oo. should be 
wooind voluntarily. A petition to 


have tho winding up brought under the 
ct.’s supervision was presented, certain 
shareholders lodged answers objecting 
to tho winding up on the ground that 
tho adoption of the resolution in 
question had been arranged as part of 
a sohoine, by certain shareholdor.s to 
acquire the oo.’s estate for tholr own 
purpose ; & that the oo. was not unable 
to carry on its business : — Held : those 
were not relevant answers to tho 
petition, & stmervision order granted. — 
MoNKLAND Iron Co., Ltd. v. Dun, 
ETC. (1886), 14 R. (Ct. of Sess.) 242; 
24 Sc. L. R. 198.— SCOT. 

r. Loss of capital — Paymeni of 

dividends out of capital.] — The share- 
holders of a co. resolved that It should 
bo wound up voluntarily, & that the 
liquidation should be placed under tho 
ct.’s supervision. These resolutions 
wore adopted in conformity with tho 
expressed wish of an overwhelming 
majority of tho co.’s oreditom. A 
small minority of the creditors pre- 
sented a petition for the winding up 
to be by the ct. In this petition the 
oo. & liquidators appointed by the 
shareholders lodged a note craving a 
supervision order. This was opposed 
by petitioners, on tho grounds that 
there was a case for inquiry by an 


Independent liquidator, In respect that 
the CO. had lost £280,000 in 21 years 
trading, & that the directors had 
declared profits & distributed dividends 
although instead of profits losses had 
accrued ; & that there was a danger 
in a voluntary liquidation of tho 
interests of the minority be sacrificed 
In a reconstruction of the co. to those 
of the creditors with tho largest voting 
power : — Held : the minority having 
failed to show that there was any real 
court lot between their Interests & those 
of the majority, the wishes of the 
majority should receive effect, & a 
supervision order granted, but the 
liquidators should not take any steps 
towards the reconstruction of the co. 
except with leave of the ct. — PATnaoNS, 
Ltd. r. Kinnear (1899), 1 F. (Ct. of 
Sess.) 551; 36 Sc. L. R. 402; C 

S. L. T. 301.— SCOT. 


s. 7’o enable application to he made 
to the court to restrain cxecutwns.} 
— A petition for continuing tho 
voluntary winding up of a oo. subject 
to tho supervision of the ct.. In order 
that tho liquidator might be in a 
position to apply to the ct. for orders 
to restrain creditors from using 
diligence against the co. was presented 
by the directors of the oo. with the 



Part III. — Companies under Companies (Consolidation) Act, 1908, etc. 1043 


1802 Act, s. 161. Two dissentient shareholders, 
who were abroad at the time of the meeting, 
presented a petition impeaching the amalgamation 
on the ground of the insufficiency of the notice 
convening the meeting, & for other reasons ; & 
praying, first, tliat the co. might be wound up by 
an order of the ct. ; secondly, that if not, the 
voluntary winding up might be continued under 
the supervision of the ct. ; thirdly, that the rights 
of petitioners as against their co-contributories Sc 
the liquidators might be declared ; or, fourthly, 
that they might be at liberty to use the names of 
the co. & the liquidators in any proceedings they 
might be advised to take in reference to the 
winding up : — Held : the order of the Master of 
the Rolls dismissing the petition would be dis- 
charged ; & (1) in the absence of any distinct 

allegations in the petition of misconduct on the 
part of the liquidators, the ct. would make no 
order for continuing the voluntary winding up 
under the supervision of the ct. ; (2) inasmuch 

as the voluntary winding up & the amalgamation 
wei’e all one transaction, & the amalgamation 


could not be impeached in that jurisdiction, & in 
the absence of the H. bank, the petition must 
stand over to permit petitioners to take pro- 
ceedings to set aside the amalgamation ; (3) 

petitioners might be at liberty to use the names of 
the co. & the liquidators in such proceedings, on 
giving an undertaking to abide by such order as to 
costs as this ct. might make. — Re Impfjuax. Bank 
OF China, India & Japan (1860), 1 Oh. App. 339 ; 
35 L. J. Ch. 445 ; 14 L. T. 211 ; 12 Jur. N. S. 422 ; 
14 W. R. 594, L. JJ. 

Arinokiitona : — As to (2) FoUd. Re International Life Assco. 
Soc. (1860), 20 L. T. 433. Distd. Re Irrigation Co. of 
France, Ex p. Fox (1871), G Ch. App. 176. Consd. Thom- 
son V. Honderson^s Transvaal Estates, [1908] 1 Ch. 765. 
Refd. Re Hester (1875), 44 L. J. Ch. 7,57. As to (3) Consd. 
Re Gold Co. (1870), 11 Ch. D. 701. Refd. Silber Light Co. 
V. Silber (1870), 12 Ch. D. 717 ; Cape Breton Co. v. Fenn 
(1881), 50 L. J. Ch. 321. OentraUy, Reid. CTeve v. Finan- 
cial Corpn., Williams v. Same (1873), L. R. 16 Eq. 363. 

7260. .] — Re Star Sc Garter, Ltd., No. 

6996, ante, 

7261. Small number of shareholders— -No debts 
incurred.] — The provisions of 1802 Act as to 
winding up under the supervision of the ct. do not 


liquidators concurrence & was granted. 

C^flUTSTIE, ETC. (1876), 3 U. ('Ct. of 

Sesa.) 623 ; 13 8c. L. It. 390.— SCOT. 

t. .] — After a resolution to 

wind up a limited co. voluntarily had 
boon passed & confirmed certain 
creditors obtained decrees in actions 
previously raised by them against the 
C50. Upon those decrees charges were 
given, poindings executed, & warrants 
of solo obtoined . After the execution 
of the poindings, but before the goods 
were sold, a petition was presented to 
the ct. by a sharobolder Sc an unsecured 
creditor, in which the licinidator & a. 
majority of the creditors concurred, 
to have the winding up continued under 
the supoiwision of t he ct.. Sc. to njstrain 
the poinding creditors from carrying 
out their (liligoTJccH. It was alleged 
that the goods pojnd(}d were t he whole, 
or nearly the whole, assets of the co. 
The ct. thinking it just that diligonco 
should bo stayiid, ordered sunpliniter 
that the winding up should coritimio 
under supervision. — Gardner r. 
HiTonES (1883), 10 R. (Ct, of Sess.) 
1138 ; 20 Sc. L. R. 768.— SCOT. 

a. WisJies of creditors.] — The ct. 
will In the case of an opposed applica- 
tion to continue a voluntary vending 
up under supervision have regard to 
the wishes of the creditors primarily 
In a case in which all the shares aro 
fuUy paid. The ct. in this case, after 
having directed a meeting of creditors 
accordingly made an order in accord- 
ance with the sense of that meeting 
& in spite of the opposition of certain 
shareholders. — W 11 .SON v. Hadeky, 
Douai.A8 V. Hadeey (1879), 7 R. (Ct. 
of Sess.) 178. — SCOT. 

b. .] - A person alleging him- 

self to be the principal ordinary 
creditor of a co. which had gone into 
voluntary liqnldation, presented a 
petition for a fluporvislon ordei, & 
for the appointment of an additional 
liquidator. The co. had, prior to the 
liquidation, disputed petitioner’s claim 
against the co., & the co. & its liqui- 
dator in their answers did not admit 
the claim. If established petitioner’s 
claim amounted to about four -fifths 
of the whole debts of the co. Rosps. 
averred that, apart from uncallod 
capital, the assets would on realisa- 
tion be Buffleieut to meet the entire 
claims against the co., including that 
of petitioner. Petitioner denied this. 
The ct. granted a eupervlslon order, 
but refused an additional liquidator. — 
Macquisiten V. Adam Sons & Co., Ltd. 
(1896), 23 R. (Ct. of Sees.) 910: 33 

L. R. 689 ; 4 S. L. T. 62.— SCOT. 

0 . .] — After a petition by a 

creditor for the compulsory winding 
up of a CO. had been presented, the co. 


duly passed a resolution for a voluntary 
winding up subject to the supervision 
of the ct. & appointed a liquidator. 
Thereafter the co. & the liquidator 
presented a note craving the ct. to 
continue the liqtiidation under super- 
vision & to confirm the appointment 
of the liquidator. A majority in value 
of the co.’s creditors lodged mandates 
In process concurring in the co.’s 
application. The petitioning creditor 
objected to the prayer of the co.’s 
note being granted, on the ground that 
the creditors lodging mandates were, or 
had been, officially connected with the 
co. & that it was inexpedient that the 
liquidator should be appointed on 
their nomination : — Held : as the 
majority of the creditors desired a 
voluntary Ihiuidation subject to tho 
supervision of the ct., & as it wouJdl 
Tiot appear that any prejudice thereby 
would be caused to the co. or to the 
minority of the creditors, a super- 
vision order should bo pronounced & 
the appointment of the liquidator con- 
firmed. — Eesmie & Son v. Tomatin 
Spey Distieeery, Ltd. (1906), 8 

F. (Ct. of Sess.) 434 ; 43 Sc. L. R. 324 ; 
13 8. L. T. 722.— SCOT. 

d. -.] — After a co. bad been 
placed in voluntary liquidation an 
application was made to supersede 
such U^iddation by a compulsory 
liquidation under supervision of tho 
ct. Qu. : whether the secured credi- 
tor’s should bo taken into considera- 
tion In ascertaining the views of the 
majority of creditors, but, senible. In 
the exercise of its discretion the ct. 
will not disregard the interests of such 
creditors. — M yer v. African STAiiCH 
Co., [1920] T. P. D. 202.— S. AF. 

e. Suspicious sale — Voluntary liquid 
dator relative of directors.] — On Nov. 1, 
1888, a coal co. wont into voluntary 
liquidation, & on the same day 
the liquidator Issued a circular to 
the shareholders Intimating that it 
was proposed to form a new co., & to 
advertise the colliery for sale at the 
upset price of £3,000, & requesting 
answers before Nov. 12. On Nov. 3 
one of the shareholders presented a 
petition to have the liquidation put 
under the supervision of the ct., & 
to have an additional liquidator 
appointed, stating, inter alia, that the 
cool was rising in value, & that the 
present was an unfavourable time to 
sell tho colliery. On Nov. 12, no 
answers to the circular having been 
retmned, tho liquidator advertised the 
ooUiery for sale on Nov. 21 at the upset 
price of £3,000. The oa^se was put out 
for hearing in the suminer role of 
Nov. 20. On Nov. 19, a minute was 
lodged for petitioner & certain con- 


curring shareholders stating that tho 
upset price was too low. Sc that the 
notice of sale was too short, & that tho 
liquidator was a relative of certain 
directors who had formed tho design 
of starting a new co., & were anxious 
to acquire tho colliery for an iuudequato 
consideration. The ct. i^cfused the 
supervislou order. — MiTciiKiiL, v. Raw'- 
YARDB Coal Co. (1888), 16 R. (Ct. of 
Sess.) 117 ; 26 8c. L. R. 88.— SCOT. 

f. Person controlling volun- 

tary liquidation also controlling new 
company about to purchase assets .] — 
On a petition of a shareholder of a 
CO. in volimtary liquidation, tho ct. 
ordered the liquidation to be con- 
tinued subject to the supervision of 
the ct. on tho ground that the persons 
controlling tho liquidation had also 
control of a now cjo. to which it W’as 
proposed to sell tho assetR of tho co. 
in liquidation. — Donald v. Eglinton 
Chemical Co. (1900), 2 F. (Ct. of Sess.) 
402 ; 37 Sc. L. R. 304 ; 7 8. L. T. 325. 
—SCOT. 

g. Petition for compulsory order 
pending— Re sohdion for voluntary wind- 
ing up passed in meantime, j — -A petition 
was presented for the winding up of 
a co. by the ot. & was duly intimated, 
served & advertised in terms of an 
interlocutor, by which also a pro- 
visional appointment of a liquidator 
was made. Thereafter at an extra- 
ordinary meeting of the co. an extra- 
ordinary resolution was passed for 
winding up the co. voluntarily & a 
liquidator was nominated. Re there- 
upon presented a note In the process 
under tho petition craving that the 
voluntary winding up of the co. might 
ho continued subject to the supervision 
of the ct. & that the appointment of 
the provisional liquidator might be 
recalled & his own appointment as 
liquidator confirmed. The ct. granted 
tho prayer of this note. — Aitken 
Petitioners (1888), 26 Sc. L. R. 129. — 
SCOT. 

h. Action of reduction pending against 

voluntary unnding-up resolution.}— 
Solana Mining Co., Ltd. Sc Liqui- 
dator V. Cunningham (1891), 29 

Sc. L. R. 290.— SCOT. 

k. Creditor not entitled as of right.] 
— A creditor of a public co. which is 
being womid up voluntarily Is not 
entitled as matter of right to obtain 
a supervision order, but must show 
cause why such an order should 
be granted. — Crawford v. Cowper 
(A. K.), Ltd. (1902), 4 F. (Ct. of Sess.) 
849.— SCOT. 

l. Honesty of directors in question.] — 
Where a private co. consisted of three 
shareholders & three directors, & 

z 2 
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Sect, 38 . — Winding up under supervision of court : 

Sub-sects. 2 cfc 3, J., (q)» (h) (Sc (c) , B, iSt C.} 

apply to a small co., where there are no special diffi- 
culties in the way. Therefore, where a co. con- 
sisted of only eight shareholders, & had incurred no 
debts, the ct. refused to interfere with the volun- 
tary winding up . — Re Sea & River Marine 
Insurance Co. (1866), L. R. 2 Eq. 545 ; 35 
L. J. Ch. 820 ; 12 Jur. N. S. 779. 

Annotationa : — N.F. Re Sandoreon’s Patents Assocn. (1871), 

L. R. 12 Eq. 188. Refd. Re Second Commercial Benefit 

Bldg. Soc. (1879), 48 L. .T. Ch. 753. 

Compare Nos. 5303, 5319, ante. 

7262. Insolvency of company.] — Wliere the 
affairs of a co. are in a hopeless state of insolvency, 
although the voluntary winding up thereof may be 
opposed by a section of the shareholders who would 
have wished a meeting of the shareholders to have 
been convened for the purpose of ascertaining the 
sense of the shareholders upon the subject, the ct. 
will continue the winding up under supervision, 

appoint liquidators. — Re Prince of Wares 
Srate Quarry Co. (1868), 18 L. T. 77. 

7263. Expense of compulsory order.] — Re New 
York Exchange, Ltd., No. 7199, ante. 


Sub-sect. 3. — Liquidators. 

A, Appointment of Liguidaior. 

(a) In General, 

7264. Where liquidator not appointed by com- 
pany — ^puty of court to appoint.] — A co. passed a 
resolution for a voluntary winding up, but did not 
appoint a liquidator. The winding up was 
ordered to be continued, but subject to the super- 
vision of the ct., A a liquidator was appointed by 
the judge : — Held : (1) under these circumstances 
the ct. had the jurisdiction & the obligation to 
appoint a liquidator, & the ai)pointment became a 
question for the discretion of the judge in the same 
manner as it would have been for his discretion if 
there had been a winding up by the ct. ; (2) as the 
shareholders had omitted to appoint a liquidator, 
they had lost the influence wliich the Act gives to 
their wishes in the case of a voluntary winding up ; 

therefore, although there was a very large 
majority of sliareholders in favour of removing 
the liquidator, the ct. refused to interfere with the 
discretion as exercised by the Master of the Rolls. 


But in order to afford protection to the share- 
holders, the ct., in continuing the liquidator’s 
appointment, directed that he should be subject 
to the same restrictions as would apply to an 
official liquidator in a winding up by the ct. — Re 
London Quays & Warehouses Co. (1868), 3 
Ch. App. 394 ; 18 L. T. 195 ; 16 W. R. 530 ; sub 
nom. Re London Quays & Warehouses Co., Ex p. 
Haigh, 37 L. J. Ch. 397, L. JJ. 

Annotations : — As to (2) Consd. Re Owen’s Wheel & Tire Co., 

Ex p. Brown, Ex p, Mitchell, Ex p. Northflold Co., Ex v, 

Derbyshire Silketone Coal Co. (1873), 22 W. R. 151. Apld. 

Re Watson, [1891] 2 Ch. 55. 

7265. Where appointed by company.] — Re Kent, 
Sussex General Land Society, Ltd. (1894), 
38 Sol. Jo. 724. 

(6) Security, 

7266. Security not required from voluntary 
liquidator — Whether required from substituted 
liquidator.] — In a voluntary winding up, where the 
shareholders have not required security from the 
liquidators appointed by them, the ct. will not 
require security from a substituted liquidator 
appointed by the ct. after a supervision order. — 
Re European Bank, Ex p. Paul (1870), 19 W. R. 
268. 

7267. Whether required from additional 

liquidator.] — In the case of a supervision order a 
creditors’ representative, appointed to act as co- 
liquidator with a voluntary liquidator, was not 
required to give security, it appearing that no 
security had been required from the voluntary 
liquidator. — Re Aberavon Tin I*late Co. (1888), 
57 L. J. Ch. 761 ; 59 L. T. 498. 

7268. .] — Re Private Investors’ 

Assocn. (1892), Palmer’s Winding up Forms, 2nd 
ed., p. 624. 

7269. .] — Where a co. is being volun- 

tarily wound up &. the winding up is continued 
under a supervision order the voluntary liqui- 
dator has not given security, if an additional 
liquidator is appointed by the ct. he will bo 
required to give security. — Re II amps hire Land 
Co., [1894] 2 Ch. 632 ; 63 L. J. Ch. 677 ; 42 W. R. 
601 ; 38 Sol. Jo. 492 ; 1 Mans. 428 ; 8 R. 578. 

(c) Aj)pointmeni of More than One Liquidator. 

7270. Conduct of particular matter — May be 
given by court to particular liquidator.] — Re Mid- 
band Land & Investment Corpn,, [1887] W. N. 
58. 


fifteen days prior to the passing of an 
extraordinary resolution placing the co. 
in voluntary liquidation, a bond was 

g assed in favour of one of the sliare- 
olders, which was a partnership, Sc 
a partner was appointed a member of 
an advisory board to aid the liquidator 
in the winding up, in an application 
by a creditor in which the validity 
of the said bond was impeached ; — 
Held : as the honesty of the directors 
was in question, the voluntary liquida- 
tion should be superseded by a winding 
np by the ct. — Re Uniox Soac Works 
C o., Ltd., Exp. Arkekl & Douglas, 
Ltd., [1914] T. P. D. 74.— S. AF. 

PART III. SECT. 38. SUB-SECT. 3.— 

A. (a). 

m. Voluntary liquidator adopted — 
Automatically becomes officer of court ,] — 
Belhavkn Engineering & Motors, 
Ltd., Petitioners (1912), 50 Sc. L. R. 
19.— SCOT. 

PART III. SECT. 38, SUB-SECT. 3.— 

A. (b), 

n. Bond of caution by approved 
guarantee company.] — In a note pre- 
sented by the liquidator of a limited 
CO. which was being wound up under 


the supervision of the ct., the ct. having 
fixed the amount for which the liqui- 
dator should find caution, authorised 
the acceptance of a bond for the amount 
by a guarantee co. approved by the 
accountant of the ct. — McLeod (Liqui- 
dator OF Alexander Forrester, 
Ltd.), [1907] S. C. 552 ; 44 Sc. L. R. 
393 ; 14 S. L. T. 789.— SCOT. 

PART III. SECT. 38, SUB-SECT. 3.— 

A. (c). 

o. To act conjointly with or in 
place of acting liquidator — Jurisdiction 
of court.] — The ot. has power to appoint 
one of the official liquidators of the ct. 
either to act conjointly with or in 
place of the liquidator already acting 
in a liquidation carried on under the 
supervision of the ot. — Re Federal 
Bank of Australia, Ltd. (1894), 20 
V. L. R. 199.— AUS. 

p. .] — The ct., while 

of consent directing the voluntary 
winding up of a co. to be continued, 
but subject to the ct.’s supervision, 
refused to appoint, on the motion of 
a section of the creditors, an accountant 
in London, as an additional liquidator 
to act along with, or in substitution 
for one or more of the liquidators in 


Scotland already appointed by the 
shareholders of the co., & also to 
appoint a “creditors' representative'* 
in accordance with the English practice 
under rule 61 of the rules framed by 
the Ct. of Ch. In terms of 1862 Act, 
s. 170. — Brightwen & Co. V. City of 
Glasgow Bank (1878), 6 R. (Ct. of 
Seas.) 244 ; 16 Sc. L. K. 131. — SCOT. 

q. Two original liquidators — Another 
appointed on decease of one .] — Ecuado- 
rian Assocn., Ltd. (In Liquidation) 
V. Fox (1906), 14 S. L. T. 47.— SCOT. 






pointed — Should not both be associated 
unth company.] — Where it Is desirable 
that one of the liquidators of a co. 
should be versed iu the aJfalrs of the 
CO. it is not desirable that both 
liquidators, If more than one appointed, 
should be men who were clearly 
associated with the co. the ct. in making 
a supervision order appointed an 
independent chartered accountant to 
be liquidator jointly with the co.’s 
auditor & superseded the appointment 
of the manamng director who had been 
appointed liquidator by a voluntary 
wlndlng-up resolution. — Argylls, Ltd. 
V. Ritchie & Whiteman, [1914] S. C. 
915 ; 2 S. L. T. 136. — SCOT. 
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B. Powers and Duties of Liquidator, 

See 1908 Act, s. 203. 

7271. To realise assets.] — Re Colonial & 
General Gas Co., [1867] W. N. 42. 

7272. .] — A limited colliery co. resolved to 

enlarge its capital, & that Qd, per ton of coal 
should be retained to repay the persons advancing 
the additional capital, with powers of distress & 
entry ; <fe in conformity therewith, by a deed to 
which the co. the lenders were parties, in con- 
sideration of the advance, the co. covenanted to 
repay the sums advanced, & to retain 6d. per ton 
to pay for such advances, with power for a majority 
of the lenders irrevocably to appoint a receiver ; 
also that if default should be made by the co. in 
retaining & paying the rate, or if a majority of the 
lenders should be of opinion that the co. could not 
in any half-year pay such rate, it should be lawful 
for such majority to enter & distrain upon the 
collieries & business of the co. The co. being in 
liquidation under supervision, the liquidators 
contracted to sell one of the collieries : — Held : 
the lenders were not necessary parties to the con- 
veyance by the liquidators to the purchaser. — 
He Sankey Brook (^oal Co., Kadlp:y & 
Bramall (1871), L. K. 12 Eq. 472 ; 41 E. J. Ch. 
119. 

7273. To bring in accounts.] — A voluntary wind- 
ing up, afterwards continued under supervision, 
was resolved upon by the A. co., in order to trans- 
fer its business to the B. co. The liquidator, 
after some disputes had occurred, agreed with the 
B. co. that each shareholder in the A. co. should 
receive paid-up shares in the B. co. corresponding 
to the paid-up shares held by him in the A. co., <fc 
that a sum of £0,239 should be paid by tlie liqui- 
dator to the B. CO. W., a holder of twenty fully 
paid-ujD shares in the A. co., handed his certificate 
to the liquidator, & received from him twenty 
fully paid-up shares in the B. co., & at the same 
time bought from the liquidator some shares of the 
B. CO. wliich had been put at the disposal of the 
liquidator for the benefit of the A. co. The 
liquidator contended that, according to the arrange- 
ment under wduch this transaction was done, W. 
was to cease to have any interest in the A. co. 
The whole transaction was made known to the 
other shareholders of the A. co. & formally 
approved of by them at a meeting held for the 
purpose : — Held : as the evidence failed to show 
that W. had agreed to give up his interest in the 
A. co., he was entitled to call for & have an account 
from the liquidator. Semhlc : had the agreement 
been that W. was to give up to the liquidator for 
the benefit of the other contributories all liis 
interest in the A. co., such an agreement, if sanc- 
tioned by a general meeting, would not have been 
ultra vire^ on the part of the liquidator, even 
though it did not receive the sanction of the ct. 


Liquidators ought, of all people, to be most 
ready to bring in & pass their accounts, & as a 
general rule no liquidator is justified in resisting 
a summons which merely calls on liim to bring 
them in ; it being the province of the ct. then to 
determine how far, & in what way, those accounts 
shall be gone into & verified . — Re Anglo-Romano 
Water Go., Wright’s Case (1870), 5 Oh. App. 
437 ; 39 L. J. Oh. 771 ; 23 L. T. 130 ; 18 W. R. 
777, L. J, 

Annotation : — Consd. Cyrlomakors' Co-op, Supply Co. v. 
Sims, [1903] 1 K. B. 477. 

7274. To reconstruct.] — Re Imperial Mercan- 
tile Credit Assocn., No. 7093, ante. 

To release debts.] — When a co. is being 
voluntarily wound up under the authority of the 
ct., the liquidators cannot recognise the release of 
one of its contributories, declared by a deed of the 
directors, without first obtaining the sanction of 
the ct. — James v. May (1873), L. R. 6 H. L. 328 ; 
42 L. J. Ch. 802, H. L. 

Annotations: — Consd. HeritatfO v, Paiuc (1876), 2 Ch. D. 
594. Refd. Cyclomakors' Co-op. Supply Co. v. Sims, 
[1903] 1 K. B. 477. Mentd. Ilardoon v. Belilioa, [1901] 
A. C. 118. 

7276. To render half-yearly reports.] — Be Stock 
& Share Auction & Banking Co., Re Spiral 
Wood Cutting Co., Re Hull IjAnd & Property 
Investment Co., No. 6871, ante. 

0, Removal and Appointment of New Liquidator. 

7277. Jurisdiction of court.] — Whore a voluntary 
winding up is continued under the supervi.sion of 
the ct., the ct. lias power to remove a liquidator 
previously appointed by the shareholders. — Re 
Old Wheal Neptune Mining Co. (1864), 2 De 
G. J. & Sm. 348 ; 46 E. R. 410 ; sub norn. Re Old 
Wheal Neptune Mining Co., Ltd., Ex p. Pul- 
brook, Ex p, Rawlings, 10 L. T. 828 ; 13 W. R. 
3, L. J J. 

Annotations : — Apld. Rc MarBoillcs Extension Ry. & Land 
Co. (1867), L. H. 4 Eq. 692. Refd. Re British Nation Life 
Assce. Assocn. (1872), L. R. 14 Eq. 492. 

7278. .] — Re United Merthyr Collieries 

Co., Ltd., No. 6881, ante, 

7279. Grounds for — Conducing to more effective 
winding up.]— When a co. is being wound up 
voluntarily under the supervision of the ct., the 
ct. has a discretionary power to remove the 
liquidators appointed by the co. without any 
proof of misconduct or unfitness on their part, if, 
having regard to all the circunostances, it is of 
opinion that their removal will conduce to the 
more efficient winding up of the co. — Be Mar- 
seilles Extension Railway & Land Co. (1867), 
L. R. 4 Eq. 692 ; 17 L. T. 61 ; 15 W. R. 1167. 
Annotation : — Folld. Re British Nation Life Assoo, Assocn. 

(1872), L. R. 14 Eq. 492. 

7280. Absence of liquidator abroad.] — A 

co., being ordered to be wound up voluntarily 
under the supervision of the ct., & two liquidators 


PART in. SECT. 38, SUB-SECT. 3. -B. 

s. To sell growing thnlKr — Ry 
private bargain.] — The liquidator of a 
CO. in liquidation imdcr supervision 
was authorised to sell growing: timber 
bolon^fing to the co. by private bargain. 
— British Canadian Lttmbekinu & 
Timber Co., Ltd. (1886), 14 R. (Ct. of 
Scss.) 160 ; 24 Sc. L. R. 151.— -SCOT. 

t. To sue contributories for calls.] 
— Liquidators, in a voluntary winding 
up under a supervision order, in 
addition to thcii* power to enforce calls 
by summons as In a compulsory 
winding up, may sue the contributories 
for tho same. — South Canterbury 
B uiLDiNu Society (Liquidators) v. 
Stumbles (No. 2) (1894), 12 N. Z. L. R. 
205.— N.Z. 


a. To employ law agent.] — It is tho 
duty of a liquidator to perform the 
business of the liquidation liimself & 
only to employ a law agent in such 
matters as bring him into contact 
with the ct., in such matters as involved 
conveyancing, & in such other matters 
as justify him in obtaining legal advice 
for his guidance. — R eekie v. Leith & 
East Coast Shipping Co. (Liqui- 
dator), [1911] S. C. 808.— SCOT. 


PART III. SECT. 38, SUB-SECT. 3.— C. 

7277 i. Jurisdiction of court.] — Tho 
ct. may, in making a supervision order, 
remove liquidators appointed by share- 
holders in the voluntary winding up, 
& appoint others selected by the 
crodltors, disregarding oflacial liqui- 


dators. — Re. I’RoviNCiAL & Suburban 
Bank, Ltd. (1879), 5 V. L. II. 159.— 

AUS. 

7277 ii. .] — An order made by a 

judge of tho Supreme CT. for the 
winding up of the co. under the super- 
vision of tho ct, pursuant to Dominion 
Winding-up Act, & removing tho liqui- 
dators appointed in a volimtary liqui- 
dation, was upheld as an order made in 
the discretion of tho judge properly 
exorcised. — Re Hatzio Prairie Co., 
Ltd. (1914), 26 W. L. R. 950.— CAN. 

b. Grounds for — “ Uue cause ” — 
Adverse interest to company.}-— WlmvQ 
liquidators of a co. appointed under a 
voluntary winding up have claims 
adverse to the co., so that their duty 
conflicts with their interest, the ct. will 
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Sect* — Winding up under supervision of court : 

appointed, one of them went abroad Sc delegated 
his office to other persons. On petition to remove 
him, & appoint another under 1862 Act, s. 141, 
an order was made . — Re Scotch Granite Co. 
(1867), 17 L. T. 533. 

7281. Wishes of shareholders.] — Re Lon- 

don Quays & Warehouses Co., No. 7264, ante* 

7282. ----- — Wishes of creditors.] — Semble : when 
a supervision order has been made, the fact that 
^ the creditors of a co. desire the removal of the 
liquidator appointed by the shareholders, where 
it appears that the debts of the co. will absorb 
the whole of its assets, is “ due cause ” for his 
removal within 1862 Act, s. 141 . — Re Oxford 
Building Sc Investment Co. (1883), 49 L. T. 495. 

AnnotaiionB : — Apld. lie Ilubber & I'roduce luvcHtment 

Trust, [1915] 1 Ch. 382. Refd. Re Enon (1887), 57 L. J. 

Ch. 127. 

7283. Disputes between existing liquidators.] 

■ — The voluntary winding up of a co. was ordered 
to be continued under the supervision of the ct. in 
July, 1873. C. was appointed by the ct. in Aug. 
1873, as an addition^ liquidator in conjunction 
with B., the original liquidator. G. quarrelled 
with B. as to what solrs. should be employed in the 
winding up, & matters having come to a dead-lock, 
the shai'eholders of the co. met & by resolution 
appointed a third liquidator in order to obtain a 
casting vote in the dispute's. A notice of motion 
on behalf of C. for an injunction to restrain the 
third liquidator from acting, was served upon B. 
Sc the tliird liquidator, whereupon the third 
liquidator offered to submit to an injunction wdth 
costs up to that date. A smnmons was also taken 
out on behalf of certain shareholders, asking that 
the appointment of the third liquidator might be 
confinned, either in conjunction with or in sub- 
stitution for B. or C., or both of them \~Held : C. 
must be removed from being liquidator ; the 
appointment of the third liquidator must be con- 
firmed Sc he should act as liquidator in conjimction 
with B. — Rc Montrotier Asphalte Sc Cement 
Concrete Paving Co., Ltd. (1874), 22 W. K. 895. 

7284. Form of order,] — Re Private Investoiis* 
Assocn. (1892), Palmer’s Winding up Forms, 2nd 
ed. p. 624. 

AnmMion : — Folld. Re Hampshire Land Co,, [1894] 2 Ch. 

.] — See, also, No. 7269, ante. 


SuB-aECT. 4 . — Procedure on Petition. 

A, In General, 

7285. Who may apply — Company creditor or 
contributory.] — An order continuing the voluntary 
winding up of a co. under the supervision of the 
ct. can only be obtained on a iietition by the co., a 
creditor, or a contributory. 


A claim against a co. for unliquidated damages 
on account of alleged fraudulent representation 
does not constitute claimant a creditor, so as to 
entitle him to petition either for a winding up 
order or a supervision order ; before he can so 
petition he must make himself a creditor by 
changing his claim for damages into a judgment. — 
Re Pen-y-Van Colliery Co. (1877), 6 Ch. D. 477 ; 
46 L. J. Ch. 390. 

Annotation: — Refd. Re Bank of South Australia, [1894] 

3 Ch. 722. 

7286. Liquidator.] — A co. passed a resolu- 
tion for voluntary winding up, Sc a liquidator was 
appointed. The voluntary liquidator now peti- 
tioned in the name of the co. for a supervision 
order, with the consent of certain creditors &; con- 
tributories. The usual supervision order was 
made. — R^ Hooker’s Cream & Milk Co. (1879), 
23 Sol. Jo. 231. 

7287. .] — During a voluntary winding 

up, the hquidator received notice of a claim by 
certain pmehasers from the co. impeacliing a sale 
made by the co. to them, but in respect of which 
no actual proceedings were yet taken. The 
liquidator presented a petition for a supervision 
order, which was opposed by the majority of 
shareholders : — Held : the claim being one arising 
outside the winding up, the provisions of 1862 Act, 
s. 138, applicable to a voluntary winding up did 
not meet the case, & the liquidator was therefore 
entitled to a supervision order, so as to obtain the 
benefit of the provisions of sect. 151 . — Re Zoedone 
Co., Ltd. (No. 1) (1883), 53 L. J. Oh. 465 ; 49 L. T. 
654 ; 32 W. R. 312. 

7288. Grounds for application — Unliquidated 
claim.] — When a co. is in voluntary liquidation a 
creditor with an unliquidated claim may obtain a 
supervision order for the purpose of having his 
claim estimated in chambers . — Re Yniscbdwyn 
Iron Co., Ltd. (1870), 19 W. R. 194. 

7289. .] — Re Pen- y- Van Colliery 

Co., No. 7285, ayite, 

7290. Debt incurred after winding up.] — 

Re Bank of South Australia (2), No. 6861, ayiie. 

7291. Service — On company — Application by 
liquidator.] — After a voluntary winding up had 
commenced, a petition was presented by the 
liquidator Sc three of four directors for a winding up 
under the supervision of the ct. An order was 
obtained without any attempt to comply with 
General Ord., Nov. 1862, r. 3, as to service on 
the co. The registrar, under these circumstances, 
refused to draw up the order. The ct. ordered 
that upon production to the registrar of a consent 
brief for the other directors, Sc three or four of the 
principal shareholders, the order might be passed Sc 
entered as if the co, had been served . — He Panonia 
Leather Cloth Co., Ltd. (1865), 13 W. R. 1015, n. 

Annotation : — Apprvd. & Folld. Re Inventors* Assocn. (1865), 

12 L. T. 840. 

7292. On liquidator — Application by com- 


removo thorn after continnlng the 
winding up under its supervision. The 
words “ due cause shown ** in Cos. 
Statute, 1864, s. 124, do not necessitate 
any nilBoonduct on the part of the 
liquidator to be shown to warrant his 
removal. — Re Ekderau Hat Co., Ltd. 
(1887), 13 V. L. li. 88.— AUS. 

c. Liquidator shareholder 

<£: former director .] — The shareholders 
of a pnbllo co. whose liability was 
limited by shares unanimously re- 
solved that the co. should be wound up 
voluntarily on the ground of Its In- 
ability to carry on business owing to 
its liabilities, & appointed as liquidator 
one of their own number, who had 
formerly been a director. Subse- 


quently a petition was presented for a 
supervision order, & for confirmation 
of the liquidator’s appointment. A 
creditor of the co. lodged answers ob- 
jecting to the confirmation of the 
liquidator’s appointment, on the ground 
of his connection with the co. as a 
shareholder & a former director. It 
appeared that his shares were fully 
paid up, & also that all the creditors 
of the CO., except the objector, bad 
expressed their approval of the appoint- 
ment. The ct. confirmed the appoint- 
ment, holding that “ due cause " in 
the sense of 1862 Act, s. 141, had not 
been shown for the removal of the 
liquidator. — M'K niqht & Co., Ltd. v. 
Montoomerije (1892), 19 R. (Ct. of 
Sess.) 501 ; 29 Sc. L. R. 433.— SCOT. 


d. Must he tangible.] — In a 

petition for winding up a co. subject 
to the supervision of the ct. certain 
creditors appeared & craved the re- 
moval of the liquidators, already ap- 
pointed by the ct., without showing 
any ground for the removal except that 
they would prefer some one else : — 
Held : the creditors must show a 
tangible groimd for the removal of 
liquidators. — L ochfine Gunpowder 
C o., Ltd.’s Creditors (1808), 6 So. L. R. 
398.— SCOT. 


PART III. SECT. 38, SUB-SECT. 4.— A. 

7286 i. Wlw may apply — Voluntary 
liquidator,] — Re Maitland Coal Min- 
ing Co. (1892), 18 V. L. R. 722.— AUS. 
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pany.] — In 1890 (Winding-up) Rules, r. 36, the 
words “ unless presented by the co.” govern the 
rule throughout, & not merely the first paragraph, 
& therefore, where a co. in course of voluntary 
winding up presents a petition for a supervision 
order, it is not necessary to serve the petition upon 
the liquidator, & the costs of doing so will not be 
allowed. — Re Chester (Edward) & Co., Ltd. 
(1903), 52 W. R. 189 ; 48 Sol. Jo. 100. 

7293. Evidence — Statutory afQdavits.] — Re St. 
David’s Gold Mining Co., Ltd., No. 7255, ante, 

7204. As to assets & liabilities of company.] 

— Re Avill & Smart, Ltd., Milward’s Petition 
(1892), 36 Sol. Jo. 593. 

B, Advertisement of Petition, 

7295. Advertisement of petition — Sufficiency of 
publication.] — Re Worthing Royal Sea House 
Hotel Co., [1872] W. N. 74. 

7296. Power of court to shorten period 

of advertisement.] — Re McLean & Co., [1881] 
W. N. 8. 

7297. Omission to advertise in local 

papers.] — Re New British Iron Co., Ltd. (1892), 
36 Sol. Jo. 610. 

7298. Re-advertisement of petition — Irregularity 
in resolution to wind up.] — Re Patent Floor- 
Cloth Co., No. 7241, ante. 

7299 . Power to dispense with — Resolution 

to wind up passed after filing petition.] — Where a 
co. has passed resolutions to wind up voluntarily 
after tlie presentation of a petition for a compulsory 
winding up, but before tlie same comes on for 
hearing, A a supervision order is granted, the ct. 
has jurisdiction to dispense with the amendment 
of the petition by stating the resolutions to wind 
up voluntarily, & also with re-advertisements. 
The ct. will exercise this jurisdiction where the 
resolutions to wind up vohmtarily appear in the 
affidavits filed in support of the petition. — Re 
Marine & General Land, Building & 
Investment Co., Ltd. (1890), 62 L. T. 723. 

7300. - — ^ — .] — Re United Bacon 

Curing Co., [1890] W. N. 74. 

Annoicdimi : — Befd. Rc National Whole Meal Bread & 

Biscuit Co., [1891] 2 Ch. 1.51. 

7301 . Supervision order asked for instead 

of compulsory order.] — Re New Oriental Bank 
CoRPN., No. 7253, ante, 

7302. .] — Re Ne:w Morgan Gold 

Mining Co., Ltd. (1893), 37 Sol. Jo. 441. 

7303. .] — Re Civil Service 

Brewery Co., (1893), 37 Sol. Jo. 194. 

7304. .] — Re Dombey & Sons, Ltd. 

(1895), 40 Sol. Jo. 85. 

7305. -.] — Where a petition for a 
compulsory order has been advertised, &; at the 
hearing petitioner asks for a supervision order 
only, the petition ought, as a general rule, to be 
re-advertised. — Practice Note, [1902] W. N. 77. 

7306. Advertisement of order — Order post-dated 
to allow requisite advertisement.] — Re Warland 
Commercial Co., [1876] W. N. 279. 

C, Hearing of Petition, 

{a) In General, 

7307. Discretion of court,] — Resolutions for a 
voluntary winding up of a co. & the appointment 


of liquidators were duly passed, & winding up 
proceeded with & almost completed. Share- 
holders then petitioned for a winding up either by 
or under the supervision of the ct., S for an order 
that directors, against whom breaches of trust 
& acts ultra vires were alleged, might be ordered 
to refund moneys misapplied by them : — Held : 
in determining whether an order for suporvisional 
winding up should be made or not under 1862 Act, 
8. 147, the ct. wiU consider whether the facts 
presented show that, in consequence of such an 
order, provisions of the Act which could not be 
put in force under a mere voluntary winding up 
will become available. Allegations of breaches of 
trust & misfeasance on the part of the directors 
do not present such a case, inasmuch as they can 
be as effectually reached under sect. 138 of the 
Act, when a voluntary winding up has been 
resolved on. 

When a voluntary winding up has been carried, 
the right to petition for a winding up by the ct. 
is given to creditors only under sect. 145, & not 
to contributories, who are bound by the resolu- 
tioRS which the co. has adopted. 

A resolution for a voluntary winding up is, in 
the absence of proof to the contrary, to be taken as 
the expression of the wishes of the majority of 
the members within sect. 149. 

Qu, : whether sect. 165 has any application 
at all to the case of a voluntary winding up ; 
but if it has, there is still an absolute discretion 
in the ct. to put it in force or not. — Bank op 
Gibraltar & Malta (1865), 1 Ch. App. 69 ; 35 
L. J. Ch. 49 ; 13 L. T. 386 ; 11 Jur. N. S. 916 ; 
14 W. R. 69, L. JJ. 

Annotations : — Consd. Re Iloyal Hotel Co. of Groat Yarmouth 

(18C7), L. R. 4 E(i. 244. Expld. & Apld. Re Brighton 

Brewery Co., HunUs Case (18G8), 37 L. J. Ch. 278. Consd. 

Rc County Marino Insoe., Ranee’s Case (1870), 0 Ch. App. 

104. Reid. Re Beaujolais Wine Co. (1807), 3 Ch. App. 15 ; 

Re Irrigation Co. of France, Fox’s Case (1870). 23 L. T. 

453; Rc Gold Co. (1879), 11 Ch. D. 701. Mentd. Re 

Imperial Bank of China, India, & Japan (1866), 1 Ch. App. 

339 ; Re St. David’s Gold Mining Co. (1866), 14 L. T. 

539 ; Rc Mcrcantde Trading Co., Stringer’s Case (1869), 

4 Ch. App. 475 ; Silber Light Co. v. Silber (1879), 12 Ch. D. 

717 ; Cape Breton Co. v. Fcun (1881), 50 L. J. Ch. 321. 

7308. Exercise by Court of Appeal.] — Re 

Beaujolais Wine Co., No. 7256, ayite, 

7309. .] — When after the presentation, but 

before the hearing of a petition for the compulsory 
winding up of a co,, the shareholders resolve on a 
voluntary winding up, the ct. is not bound to make 
a compulsory order, but can, in the exercise of its 
discretion, order the voluntary winding up to be 
continued .subject to the supervision of the ct. — 
Re Simon’s Reef Consolidated Gold Mining 
Co. (1882), 31 W. R. 238. 

(6) Directions to Liquidator. 

7310. What directions may be given — Limiting 
exercise of powers without sanction of committee 
of inspection or court.] — A co., being msolvent, 
& its capital being probably lost, passed resolutions 
for a volimtary winding up & the appointment 
of a liquidator. Its creditors also held a meeting 
&; appointed five of their number to act generally 
in the creditors’ interests, A petition being 
presented for the winding up of the co., & a largo 
majority of the creditors appearing with the 


PART in. SECT. 38, SUB-SECT. 4.— B. 

e. Advertisement of vetiiion — Rive 
days before court rose for vacation — 
Order made on last day of siUmgs .] — 
A petition tor continuing the voluntary 
winding up of a oo. subject to the super- 
vision of the ct. in order that the liquida- 
tor might be in a position to apply to the 


ot. for orders to restrain the creditors 
from using diligence against the co. 
was presented by the directors of tho 
CO. with tho liquidator’s concurrence 
five days before the ct. rose for tho 
Spriug Vacation. Intimation was 
ordered to be made on the walls & in 
the minute book for two days, & 
advertisement in tho Edinburgh Gazette, 


Glasgow Herald, & Rail Mail news- 
papers, & on tho last day of session 
an order was pronounced continuing 
the volimtary winding up subject to 
tho ct.'d supervision, ” with liberty 
to creditors 8c contributors to apply 
to the ct. by motion.” — Christie, etc. 
(1870), 3 R. (Ct. of Sess.) 623 ; 13 
So. L. R. 399.— SCOT. 
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Sect, 38. — Winding up under supervision of court : 
Sub-sect, 4, C, (&), D, E, ; sub-sects, 5 <Sc 6.] 

committee & asking for a supervision order & 
for the appointment of the committee to assist 
& control the liquidator, the ct. made a super- 
vision order, &, acting under the jurisdiction 
conferred by 1802 Act, s. 151, & General Ord., 
Nov. 1862, r. 61, & following the analogy furnished 
by 1890 (Winding-up) Act, s. 12 (1), (4), imposed 
restrictions on the liquidator in his conduct of the 
voluntary winding up, restricting him from 
carrying on the business of the co., from bringing 
or defending legal proceedings, etc., from selling 
the business of the co., & from employing a solr. 
or agent without the sanction of the committee 
or the ct. — He Watson & Sons, Ltd., [1891] 2 
Ch. 55 ; 60 L. J. Ch. 473 ; 65 L. T. 170 ; 39 W. R. 
633 ; 7 T. L. R. 356. 

Annotation : — Mentd. Re New Terras Tin Mining Co. (1894), 
70 L. T. 625. 

7311. To render report — Where petition 
alleges fraud.] — Re Electric Construction 
C oRPN., Ltd. (1893), 37 Sol. Jo. 683. 

7312. To file monthly report of progress.] — 

Re Pritchard, Offar A Co., Ltd. (1893), 38 
Sol. Jo. 25. 

7313. To file quarterly report of process.] — 

In all future cases in which an order is made 
continuing a voluntary winding up under the 
supervision of the ct., the liquidator will be re- 
quired to report to the ct., on each quarter-day, 
instead of monthly as now. — Re Horner & Co., 
Ltd. (1898), 5 Mans. 355. 

7314. To report whether examination of 

officers desirable.] — Re Land Securities Co., 
Ltd. (1894), 42 W. R. 624; 38 Sol. Jo. 459; 1 
Mans. 369 ; 8 R. 713. 

7315. To apply for examination of officers 

of company.] — Re English & Scottish Mer- 
cantile Investment, Ltd. (1894), 38 Sol. Jo. 
696. 

D, Evidence. 

7316. That resolution for voluntary winding up 
properly passed.] — Re Brynmawr Coal & Iron 
Co., [1877] W. N. 45. 

Annotation : — Consd. Young v. South African & Australian 
Exploration & Development Syndicate, [1890] 2 Ch. 268. 

7317. .] — Re Sheffield Mortgage & 

Estates (^'o., [1887] W. N. 218. 


E. Costs, 

7318. General rule.] — A supervision order ipso 
facto stays all actions against the co, whereas in a 
volimtary winding up application has to be made 
to stay each action. 

The ct. will not allow the costs of a petition for 
a supervision order unless it can be shown that 
there is some sufficient reason for making the 
order. — Practice Note, [1901] W. N. 14. 

7319. Of provisional liquidator.] — Re General 
International Agency Co., Ltd., No. 7244, ante. 

7320. Of voluntary liquidator — Appearing separ- 
ately from company.] — Where, after the commence- 
ment of a voluntary winding up of a co., a petition 
is presented for the continuance of the winding up 
under the supervision of the ct., the co. ought to 
appear by the liquidator, & only one set of costs 

PART III. SECT. 38, SUB-SECT. 4.~E. 

f. Of petit io7i for comjmlBory order 
— Rresenied before petition for super’ 
vision order.] — On July 20, 1910, 

a CO. passed a resolution that it be 
wound up, & on July 21 the co. 
presented a petition for a supervision 


between them will be allowed if they appear 
separately. — H all (A. W.) & Co., Ltd. (1885), 
53 L. T. 633 ; 34 W. R. 56 ; 2 T. L. R. 61. 

7321. Taxation.] — JRe Waterproof Mate- 

rials Co., Ltd. (1893), 37 8ol. Jo. 231. 

7322. .] — Re Civil Service Brewery 

Co., Ltd. (1893), 37 Sol. Jo. 194. 

7323. Of creditors — One set allowed.] — Re 
Owen’s Patent Wheel, Tire & Axle Co., Ltd., 
No. 7248, ante, 

7324. .] — Re Chepstow Bobbin 

Mills Co., No. 7251, ante, 

7325. Where no contest anticipated.] — Re 

New British Iron Co., Ltd. (1892), 36 Sol. Jo. 
610. 


Sub- SECT. 5. — Commencement of Winding up 

7326. Presented before resolution to wind up — 
Commencement date of petition.] — When a petition 
was presented for winding up a co. & afterwards 
a special resolution was passed for a voluntary 
winding up & finally an order was made by the 
ct. on the petition for continuing the winding uxL 
under the supervision of the ct. : — Held : the 
winding up commenced with the presentation 
of the petition, A consequently the co. were not 
bound to register a transfer sent to them the same 
day . — Re IIydraultc Tube-Drawing Steel 
Ordnance Co., Ltd. (1808), 18 L. T. 205 ; 16 
W. R. 572. 

7327. Commencement date of confirmatory 

resolution.] — Where the voluntary winding up of 
a co. is ordered to be continued subject to the 
supervision of the ct., the winding up must be 
deemed to commence from the date of the resolu- 
tion confirming the winding up, & not from the 
presentation of the petition on which the order is 
founded . — Re Smith, Knight & Co., Weston’s 
Case (1868), 4 Ch. App. 20 ; 38 L. J. Ch. 49 ; 
19 L. T. 337 ; 17 W. R. 62, L. JJ. 

Annotations : — Apld. Re luiperiol Land Co. of MarscLllcs, 
Kx p. Colborne Strawbridgo (1871), L. K. 11 Eq. 47 8. 
Refa. Re McColla, Kx p. MoLaron (1881), 16 Cb. I). 534 ; 
Re Taurino Co. (1883), 25 Ch. 1). 118 ; Ro HriUsb Biiiiuah 
Land Co. (1888), 4 T. L. H. 631 ; Re London Dry Docks 
Curpn. (1888), 39 Ch. D. 306; Re Houndvvuod CoUieiy 
Co., Loc 77. Jtoundwood Colliery Co., [1897] 1 Cb. 373. 
Mentd. Re NalJonal Provincial Marine Iiiscc., Gilbert’s 
Case (1870), 5 Ch. App. 559 ; Moffatt v. Farquhar (1878), 
7 Ch. I). 591 : Re Discoverers Finance Corpn., Lindlar’s 
Case, [1910] 1 Cb. 312. 

7328. Commencement date of confirmatory 
resolution.] — The winding uj) of a co., which com- 
menced by resolution duly confirmed, was being 
continued under the supervision of the ct. : — 
Held : the supervision order related back for all 
purposes to the confirmatory I'esolution . — Re 
Imperial Land Co. of Marseilles, Ex p, 
Colborne & Strawbridge (1871), L. R. 11 Eq. 
478 ; 24 L. T. 255. 

Annotations : — Mentd. Crouch w Credit Fonder of England 
(1873), L. R. 8 Q. B. 374 ; Re Hercules Insco., Brunton’s 
Claim (1874), L. R. 19 Eq. 302 ; Re impesrial Land Co. of 
Marseilles, Ex p. Larking (1877), 4 Ch. D. 566 ; Biltish 
India Steam Navigation Co. v. I. R. Comrs. (1881), 7 
Q. B. D. 165 ; Re Western Counties Steam Bakeiics & 
Milling Co. (1897), 45 W. R. 418. 

7329. Appointment of provisional liquidator — 
Commencement date of appointment.] — A co. was 

petition, foimd the co. entitled to ex- 
penses, limited to those which would 
have boon inciurrod had the co. pre- 
soiitod a note, as it should have done, 
in the shareholders’ petition. — S ea- 
PREBERVK Co. PETITIONERS, 
3.— SCOT. 


order. On July 19 a shareholder had 
presented a petition for the winding up 
by the ct. Both petitions having come 
before the ct. together, the ct. pro- 
nounced a supervision order, In the 
shareholders’ petition, & found him 
entitled to expenses ; & in the co.’s 


FIELD 
[1911] S. C. 



Part III. — Companies under Companies (Consolidation) Act, 1908, etc. 1049 


in liquidation, a provisional liquidator having 
been appointed on the petition of the co., & a 
resolution having been subsequently passed for a 
voluntary winding up, which was continued under 
supervision : — Held : the winding up must be 
taken to have commenced at the date of the 
appointment of the provisional liquidator. — Re 
Colonial Trusts Corpn., Ex n. Bradshaw 
(1879), 15 Ch. D. 465. 

Aniioiations : — Distd. Re Emperor Life Assce. Soc., Ex p» 
Hailiday (1885), 65 L. J. Uh. 3. Refd. Re London Dry 
Docks Corpn., Ex p. St. Anne, Limehouse, Oversoors 
(1888), 1 Mog. 8G. Mentd. Re Horne & HeUard (1885), 
Ch. D. 736 ; Wheatley v, Silkstone & Halgh Moor Coal 
Co. (1885), 29 Ch. D. 715 ; He Pyle Works (1890), 44 Ch. D. 
534 ; Driver v. Broad (1893), 63 L. J. Q. B. 12 ; Govern- 
ment Stock Investment & Other Securities Co. v. Manila 
Ky., [1895] 2 Ch. 551 ; Re Streatham & General Estates 
Co., [1897] 1 Ch. 15 ; Re Hubbard, Hubbard v. Hubbard 
(1898), 68 L. J. Ch. 54 ; Cox Moore v, Peruvian Corpn., 
[1908] ICh. 604; Evans r. Rival Granite Quarries, [1910] 
2 K. B. 979 ; Re Cope, Marshall v. Cope, [1914] 1 Ch. 
800. 

7330. Commencement date of confirmatory 
resolution.] — On the day of the presentation of a 
creditor’s petition for the compulsory winding 
up of a co. a provisional liquidator was appointed 
under that petition. A meeting of the co. was 
afterwards held, at which a resolution was passed 
for a voluntary winding up, & at a subsequent 
meeting this resolution was conlirmed. A super- 
vision order was then made on the petition ; — 
Held : the winding up must bo treated as having 
commenced at the date of the confirmatory 
resolution, & not at the date of the appointment 
of a provisional liquidator , — Re Emperor Life 
Assurance Society (1885), 31 Ch. D. 78 ; 53 
L. T. 591 ; sub noin. Re Emperor Life Assurance 
Society, Ex 2>* Haixiday, 55 L. J. Ch. 3 ; sub 
nom, Rc Emperor Life Assurance Socipity, 
Ex p. Holliday, 34 W. H. 1 18. 

7331. .] — A petition was presented 

for the compulsory winding up of a co., & the same 
day a provisional liquidator was appointed. 
Afterwards the co. passed an extraordinary 
resolution to wind up voluntarily. When the 
petition came on to be heard, an order was made 
to continue the voluntary winding up subject to 
the supervision of the ct. : — Held : the winding up 
commenced from the passing of the resolution, 
not from tluj appointment of the provisional 
liquidator, & the ct. had no power to alter the date 
of commencement. — Re West Cumbeiiland Iron 
& Steel Co. (1889), 40 Ch. D. 361 ; 58 L. J. Ch. 
373 ; 60 L. T. 627 ; 37 W. ii. 317. 


Sub-sect. 6. — Proof of Debts. 

7332. Amount of proof — Debt estimated at date 
of proof.] — In proof under a voluntary winding 
up under supervision the person seeking to prove 
must allege & show himself to be a creditor at the 
date of liis proof for the amount he seeks to 
recover ; & the date of the order for continuing 
the voluntary winding up under supervision does 
not affect the question. — Re Oriental Com- 
mercial Bank, Ex p, Maxoudoff (1868), L. R. 
6 Eq. 582 ; 37 L. J. Ch. 471 ; 18 L. T. 450 ; 16 
W. R. 784. 

7333. Redeemable annuity.] — A deed made 

in June, 1860, contained a proviso that an annuity 
granted by the B. association should be re- 
purchaseable by the association, its successors 
& assigns for £6,500, on giving six months’ notice 


to the grantees, & paying, at the expiration of 
such notice or the time of repurchase, if subse- 
quent thereto, all arrears & a proportionate part 
of any then current payment to the grantees. 
In Jan. 1872, the B. association passed a resolution 
for a voluntary winding up, winch was continued 
under the supervision of the ct. No notice to 
repurchase the annuity had been given. Upon the 
application of the grantees to prove for £10,480, 
the present value of the annuity, without regard 
to the proviso for repurchase ; — Held : the value 
of the annuity must be taken to be £6,500, as 
being the sum which the grantees bound them- 
selves to accept on a repurchase, & which re- 
purchase might have been effected at any time 
since the date of the grant without the consent 
of the trustees, & notwithstanding their dissent. — 
Re British Nation Life Assurance Assocn., 
Ex p» Young &; Garratt (1879), 40 L. T. 83 ; 
27 W. R. 443, C. A. 

7334. Secured creditor — Mortgage of charges — 
Proof for moneys received under charges — Right 
of creditor to retain security.] — ^A co. mortgaged 
certain charges entitling the mtgors. to receive 
certain quarterly payments, & covenanted to pay 
to the mtgees. on the same quarter days, in dis- 
charge of x>rincipal & interest under the mtge., 
sums equal to those payments ; the understanding 
being that so long as the instalments were regularly 
paid to the mtgees. the mtgors. should continue 
to receive the payments under the charges. The 
payments due under the mtge. having fallen into 
arrear, & the mtgors. being in course of being 
wound up : — Held : the mtgee. was entitled to 
keep the mtge. as a security for future payments 
payable thereunder, & to prove in the winding up, 
as for money had & received, for any payments 
received by the mtgors. in respect of the moitgaged 
property after the instalments due under the 
mtge. ceased to be paid . — Rc Land Securities 
Oo., Ltd. (1896), 44 W. R. 611 ; 12 T. L. R. 372 ; 
40 Sol. Jo. 479, C. A. ; previous proceedings, sub 
nom. Re liANDS Securities Co., Ex p, Nor- 
wich Life Insurance Society (1894), 1 Mans. 
526. 

7335. Interest on secured debt — Proof to date of 

commencement of winding up.] — Where a volun- 
tary winding up had been ordered to be continued 
under supervision : — Held : debenture-holders 

were entitled to prove for interest only up to the 
date of the confirmatory resolution to wind up 
the CO. voluntarily, without prejudice to their 
right to prove for further interest, if there should 
be found to be surplus assets, payment of interest 
made since the above date to be brought into 
account by the debenture-holders. — Re Imperial 
Land Co. of Marseilles, Ex p. Debenture 
Holders (No. 2) (1870), 40 L. J. Ch. 343. 

Annotation : — Mentd. Re Hercules Insco., Brunton’s Claim 

(1874), 44 L. J. Ch. 450. 

7336. Salary of managing director — Whether 
debt due in character of member.] — Salary due to 
a managing director of a co. of which the directors 
were obliged to be shareholders, & damages claimed 
by such director for breach of a contract to pay 
him suclx salary for a number of years, are not 
debts due to such director in his character of 
member of the co. within 1862 Act, s. 38 (7), & 
may be proved in competition \^th the outside 
creditors in the winding up of the co. — Re Dale & 
Plant, Ltd. (1889), 43 Ch. D. 255 ; 69 L. J. Ch. 
180 ; 62 L. T. 215 ; 38 W. R. 409 ; 6 T. L. R. 
123; sid) nom. Re Dale & Plant, Ltd., Plant’s 
Case, 2 Meg. 25. 

Annotation : — Apld. Re Now Biitish Iron Co., Ex p. 

Beckwith, [1898] 1 Ch. 324. 
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Sect. 38. — Winding up under supervision of court : 

Sub-sect. 7. — Distribution op Assets. 

A. In General. 

7337. Priorities — Costs of successful defendant 
in action by company.] — The liquidator of a co. 
having sued S. in respect of an alleged guarantee, 
failed to establish the claim. The costs of S. 
having been taxed, execution was issued against 
the CO. The co. then claimed to set off the costs 
pro tantOf against the amount of some calls upon 
shares which were due from S. : — Held : the set-off 
could not be allowed, Sc the benefit of the execu- 
tion was given to the attorneys of S. — Re Bank 
OP Hindustan, China & Japan, Ex p. Smith 
(1867), 3 Ch. App. 125 ; 37 L. J. Ch. 185 ; 17 Ju T. 
339; 16 W. B. 170, L. J. 

Annotations : — Apld. Re Trent & Humber Ship-Building 
Co.. BaUcy & Lecthara’s Oaso (1800), L. H. 8 Eq. 94. 
Folld. Re Home Investment Soc. (1880), 14 Oh. D. 167. 
Consd. Re Dominion of Canada Pliiinbacro Co. (1884), 
27 Ch. D. 33 ; Re Blundell, Blundell v. BlundeU (1890), 
59 L. J. Cli. 269 ; Re London Metallurgical Co., [1895] 
1 Ch. 758. 

7333. Costs of realising assets subject to 

security — Costs of preservation of property.] — In 

a suit, which was instituted by a mtgee. & deben- 
ture-holder of a co. which was being wound up 
voluntarily, under supervision, for the purpose 
of realising his security, an order was made 
directing the liquidator, who was appointed 
receiver in the cause, to carry on the business of 
the co., A that all proper & necessary expenses in 
reference thereto should be allowed to him. 
Subsequently, upon a sale of the mortgaged 
property, pltf. obtained an order for the satis- 
faction of his claim out of the purchase-money. 
The liquidator, however, insisted that his costs 
of realising the property, of preseiwing it, & his 
general costs of the liquidation, had priority to 
all other charges on the purchase-money. Sc took 
out a summons to effect that object :—Held : 
the liquidator’s costs of realising the jjroperty 
were payable in priority to pltf.’s claim, but 
pltf. was entitled to be paid his debt in priority 
to the general costs of the liquidation ; the costs 
of preserving the property must be paid by the 
co., but in the event of the co.’s assets proving 
insufficient to meet such payment, the liquidator 
might indemnify himself for such deficiency out 
of the purchase money . — Re Oriental Hotels 
C o., Perry v. Oriental Hotels Co. (1871), 
I.. B. 12 Eq. 126 ; 40 E. J. Ch. 420 ; 24 L. T. 495 ; 
19 W. B. 767. 

Annotations : — Consd. Lathom v. Greenwich I’crry Co. 
(1895), 72 L. T. 790. Refd. Re Pound & Hutchinn (1889), 
42 Ch. D. 402 ; Re Glasdir Copper Miiujfl, English Kloctro- 
Metallurgrioal Co. r. Glasdir Copper Minos, [1906] 1 Ch. 
365. Mentd. Tottenham v. Swansea Zinc Ore Co. (1884), 
53 L. J. Ch. 776. 

7339, Of Crown debts.] — In the adminis- 

tration of assets under a winding up funder super- 
vision] the Crown is entitled to be paid in priority 
to the other creditors. — Re Henley & Co. (1878), 
9 Ch. D. 469 ; 48 L. J. Ch. 147 ; 39 L. T. 53 ; 
26 W. B. 885 ; 1 Tax Cas. 209, C. A. 

Annotations : — Expld. St Folld. Re Oriental Bank Corpn. 
(No. 2) (1885), 54 Jj. J. Ch. 327. Apld. New South Wales 
Taxation Comrs. v. Palmer, [1907J A. C. 179. Distd. 
Re Webb (Smithfleld, London), [1922] 2 Ch. 369. Re 
Henley d: Co. ceased to bo directly applicable to the case 
of a win^lln^f up after Prcfei*oiitial I’ayments in Bank- 
ruptcy Act of 1888 (c. 62) (Lord Storndale, M.B.) ; 
Pood Controller v. Cork, [1923] A. C. 647. 1'ho decision 
in Re Henley d: Co. is no authority upon the present case, 
because the statute law is not now that w'hlch it was when 
that case was decided (Lord Wrenuitry). 


7340 . Liquidator’s costs prior to supervision 

order — Costs of petitioning creditor — Liquidator’s 
costs under supervision order.] — Where on the 
petition of a creditor an order is made continuing 
the voluntary winding up of a co. under the 
supervision of the ct., the costs of the liquidator 
incurred previously to the order are payable in 

riority to petitioner’s costs of obtaimng the order ; 
ut those costs are payable in priority to the costs 
of the liquidator incurred subsequently to the 
order . — Re New York Exchange Go., [1893] 
1 Ch. 371 ; 68 L. T. 247 ; 3 B. 144. 

Annotation : — Distd. Re Sanitary Burial Assocn., [1900] 2 

Ch. 289. 

7341. Costs Of liquidator’s solicitor — 

Liquidator’s remuneration .] — JU Sanitary Burial 
Assocn., No. 6950, ante. 

7342. Rates.] — On Nov. 9, 1898, holders of 

debentures of a co. commenced an action to enforce 
tlieir security, Sc a receiver was appointed. The 
debentures were a charge on the undertaking of 
the co. Sc its property present & future. On 
Dec. 1, 1898, the co. went into liquidation. In 
Jan. 1899, the receiver paid poor rate & district 
rate made in Oct. 1898, &- water rate, wliich 
was payable according to meter. He claimed to 
be recouped these payments as preferential pay- 
ments under Preferential Payments in Bank- 
ruptcy Act, 1888 (c. 62), Sc Amendment Act, 
1897 (c. 19): — Held: the question being one 
between mtgor. Sc mtgee., not between suc- 
cessive occupiers, Sc the poor rate Sc district rate 
being due from the co. at the date of the com- 
mencement of the winding up, the liquidators 
must pay the whole amounts out of the general 
assets of the co. ; but the water rate was not 
due until the water was supplied, Sc must be 
apportioned, the liquidators paying only so much 
as was due at the date of the commencement of 
the winding up . — Re Mannesmann Tube Co., 
Ltd., Von Siemens v. Mannesmann Tube Co., 
Ltd., [1901] 2 Ch. 93 ; 70 L. .1. Ch. 565 ; 84 L. T. 
579 ; 65 J. P. 377 ; 8 Mans. 300. 

7343. Costs of action continued by leave of 
court.] — While a co. was a going concern it com- 
menced an action against B. The co. afterwards 
passed an extraordinary resolution for a voluntary 
winding up, which was continued under the super- 
vision of the ct. The liquidators obtained the 
leave of the winding-up ct. to continue the action, 
but B. obtained judgment in the action against 
the co. with costs ; — Held : as the liquidators had 
adopted the action ah initio, B. was entitled to be 
paid all his costs in fiill, Sc not merely the costs as 
from the commencement of the winding up with 
liberty to j^rove for the costs previously incurred. — 
Re London Drapery Stores, [1898] 2 Ch. 684 ; 
67 L. J. Ch. 690 ; 79 L. T. 592 ; 47 W. B. 118 ; 
15 T. J.. B. 4 ; 5 Mans. 338. 

Annotation : — Apld. Re Wellborn, [1905] 1 Oh. 

B. Set-off. 

7344. By contributory against calls — Sums due 
for services rendered In winding up.] — C. went to 
Australia as the agent of a co. under an agree- 
ment by wliich he was to act as their agent for 
five years, at a fixed yearly salary, & was also to 
receive a commission on remittances. He was 
required to take fifty shares in the co., & to pay 
up a portion of their value ; Sc it was agreed 
that the balance which might become due on 
account of calls should be placed to liis debit in 


PART III. SECT. 38, SUB-SECT. 7. —A. 

g. Priorities — Order in which assets applied.] — Robertson (Liquidator of R. & W, Falconer, Ltd.) v. Drummond 
(1908), 45 Sc. L. R. 678.— SCOT. 
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his accounts. After he had carried on business 
as such agent for little more than a year the co. 
was wound up under supervision. For three- 
quarters of a year more he was employed by the 
liquidators in the winding up, & was then dis- 
charged : — Held : O. was entitled to his salary for 
five years, &, having regard to the fact that 
liquidators were indebted to him for his services 
rendered in the winding up, in a sum nearly as 
large as the amount due from liim in respect of 
caffs upon his shares, they would not be allowed 
to enforce against him any claim for such calls 
until the amount due from tliem to him had been 
ascertained . — Tie London & Coloniax. Co., Ex p, 
Clark (1869), L. It. 7 Eq. 550 ; 38 L. J. Ch. 
562 ; 20 L. T. 774. 

Annotation : — Mentd. lie London & Scot-tLsh Bank, Kjc p. 
Logan (1870), L. R. 9 Eq. 149. 

7345 . — jn 1873 a call to the amount of 
£432 was made on a shareholder of a limited co. 
to whom the co. was indebted in £196. No part 
of the call was paid, <te in 1874 the co. was wound 
up under supervision ; — Held : the debt could not 
be set olf against the call . — Es Stranton Iron 
& Steel Co., llAUNETr’s Case (1875), L. It. 10 
Eq, 449 ; 44 L. J. Ch. 233 ; 23 W. R, 378. 
Annotation : — Apld. Re West lliirtlepool lion Co., Gimn’s 

Case (187H). 38 L. T. 139. 

7346. .] — mere agreement with a share- 

holder to set olf the amount of any calls which 
might at any time be made, against debts owing 
to him by the co., ^viIl not relieve the shareholder 
from being put on the list of contributories in 
respect of calls made before the winding up ; 
but if it can be shown that before the winding up, 
accounts have been stated b^'tween the parties 
in which calls made have been treated as paid 
by their having been set off against the co.’s debt 
to the shareholder, 1807 Act, s. 25, has no applica- 
tion, because such stated accounts would support 
a plea, not of accord & satisfaction, but of pay- 
ment.— 7^c liRANKSEA Island Co., I^td. (1888), 
4 T. L. K. 419 ; sub iiom. Re Branksea Island 
Co., Exp. Bentinck (No. 1), 1 Meg. 12, C. A. 

7347. .] — Where the liquidator of a limited 

CO. in liquidation under a supervision order has 
obtained judgment in an action against a share- 
holder for unpaid calls, the judgment debtor can- 
not, upon an apiilicatioii by liim to set aside a 
bkpey. notice for payment of the judgment debt, 
claim to set olf a debt alleged to have become due 
tx) him from the co. prior t/o the liquidation ; for, 
until after a receiving order has been made against 
him, he cannot set olf against his unpaid calls the 
debt due to him from the co . — Re G, E. B., [1903] 
2 K. B. 340 ; 72 L. J. K. B. 712 ; 89 L. T. 245 ; 
10 Mans. 243, C. A. 

Anrudations : — Consd. Rc A Debtor, Ex p. J’oak Hill Gold- 
field, [1909J 1 K. B. 430. Mentd. Lister v. Hooson (1907), 
77 L. J. K. B. 161 ; Re Debtor (No. 13 ot 1922), Ex p. 
Debtor, [1923J B. & C. B. 54. 

7348. Of mutual claims — Debt due before 
winding up.] — Where a limited co., being solvent, 
passes a resolution to wind up voluntarily, & an 
order is afterwards made to continue the winding 
up under the supervision of the ct., in an action 
afterwards brought by the liquidator in the name 
of the CO. against a member, a debt due from the 
CO. to deft, previous to the resolution cannot be 

PART III. SECT. 38, SUB-SECT. 8. 

h. By liquidator — Against contribu- 
tories — Should be by ^notion.] — Where 
a supervlflion order has boon made 
In respeot of voluntary winding-up 
proceedings, the procedure is the 
same as in a compulsory winding-up, 

& proceedings between the liquidator & 
those alleged to be contributories 


set off against a debt incurred by deft, to the co. 
after the resolution. — Sankey Brook Coal Co., 
Ltd. V. Marsh (1871), L. R. 6 Exch. 185 ; 40 
L. J. Ex. 125 ; 24 L. T. 479 ; 19 W. R. 1012. 
AnmMions : — Consd. Rc G. E. B., [1903] 2 K. B. 340. 
Befd. Mersey Steel Iron Co. u. Naylor (1882), 9 Q. B. D, 
648. Mentd. Wiltshire Iron Co, v. G. W. Ry. (1871), 
L. R. 6 Q. B. 776. 

7349. .] — Re Kidsgrove Steel, Iron & 

Coal Co., Ltd. (1894), 38 Sol. Jo. 252. 


Sub-sect. 8. — Applications to Court. 

7350. By parties dissatisfied with proceeding — 
How made — By summons in chambers.] — Where 
an order has been for the voluntary winding up 
of a CO., under the supervision of the ct., the 
ct. has power, if it thinks fit, to discharge such 
order, & make one to wind up the co. compulsorily. 

Wliere parties are dissatisfied with the course of 
proceedings taken in chambers, in obedience to 
an order for the volimtary winding up of a co. 
under the supervision of the ct., the proper step 
for such parties to take is to proceed by way of 
summons in chambers, to regulate the proceedings 
there, & not to present a petition for a compulsory 
winding-up order. — Re Iaindon & Mediter- 
ranean BAlNK, Ltd. (1860), 15 L. T. 153 ; 15 
W. R. 33. 

7351. By order on petition.] — Whore 

a voluntary winding up under supervision had 
been ordered instead of a compulsory one, tlirough 
the forbearance of creditors : — Held : a creditor 
objecting to proceedings in the winding up need 
not apply at cliambers at his own cost, but might 
obtain an order on petition. — Re Aldborougii 
Hotel Co. (1867), 15 W. R. 390. 

7352. By creditor for inspection of documents.] — 
Re Imperial Land Co. of Marseilles, [1882] 
W. N. 173. 

7353. To Court of Appeal — Extending time for 
appeal.] — The shareholders in a co. passed an 
extraordinary resolution to wind up the co. 
voluntarily, but the resolution was void, the 
majority of members who voted not being entitled 
to vote. A creditor filed a petition in the Ch. Ct. 
of the Duchy of Lancaster for a supervision 
order or for a compulsory winding-up order, &; 
as the ct. & petitioner were ignorant of the fact 
that the resolution was invalid, a supervision 
order was made. Five months afterwards 
petitioner discovered the invahdity of the resolu- 
tion, & then moved before the Vice-Chancellor 
that the supervision order might be discharged, 
& a compulsory winding-up order made. This 
motion having been refused on the ground of want 
of jurisdiction to rehear the petition, petitioner 
appealed from the refusal of the motion, also 
applied to the Ct. of Appeal for leave to appeal 
against the original order notwithstanding the 
lapse of time. The application for leave to 
appeal was opposed by the exors. of a previous 
member who had transferred their testator’s 
shares to escape liability less than twelve months 
before the presenting of the original petition, but 
more than twelve months before the case came 
before the Ct. of Appeal on the ground that if 

of tho ct., & proceodiiigs are inetituted 
liy a committee of shareholders 
against tho directors for alleged mis- 
feasance & breach of trust, the ct. has 
jurisdiction to order that pltfs. may 
use the names of the co. & the liquidator 
in such proceedings . — Re Dominion 
Portland Cement Co., Ltd. (No. 2), 
[1919] N. Z. L. R. 478.— N.Z. 


should he by motion. — S outh Canter- 
bury Building Society (Liquida- 
tors) V. Stumbles (1894), 1 2 N. Z. L. U. 
58.— N.Z. 

k. By committee of shareholders — 
Against directors for alleged misfeasance 
— Use of names of liguideitor <j& company 
allowed.] — When a oo. is In voluntary 
liquidation subject to the supervision 
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Sect 38. — Winding up under supervision of court : 
Sub-secis, 8, 9 10 . Sent 39 ; Sub-s e ct. 1 , A.} 

an order was now made on the original petition 
they would be made liable under 1862 Act, s. 38 : — 
Held : leave to appeal, notwithstanding the lapse 
of time, ought to be ^ven, the mistake as to the 
validity of the resolution forming a special ground 
for the application, and resps. having no equity 
to resist it. — Re Manchester Economic Building 
Society (1883), 24 Ch. D. 488 ; 53 L. J. Ch. 115; 
49 L. T. 793 ; 32 W. K. 325, C. A. 

Annotations : — €onsd. Reddaway v. Irwell & Eastern Rubber 
Co. (1906), 24 R. P. C. 93 ; lie (3olos & Ravenshear, [1907] 
1 K. B. 1. Apld. Re WigfuU’8 Trade Mks., [1919] 1 Ch. 62. 
Refd. Re Bradshaw, Bradshaw v. Bradshaw, [1906] W. N. 
80 : Nicholson v. Piper (1907), 24 T. L. R. 16. 


Sub-sect. 9. — Restraint of Proceedings. 

7354. Effect of supervision order.] — Practice 
Note, No. 7318, ante. 

7355. Winding-up proceedings — Opposition of 
one shareholder.] — After an order had been made 
to continue a voluntary winding up under super- 
vision, the shareholders in general meeting resolved 
that the further progress of the liquidation should 
be put an end to, vdth a view to the continuance 
of the CO. & resumption of its business. A petition 
praying for an order accordingly, was presented 
by the chaii*man of directx)rs, stating that all debts 
had been paid, & that there was money in the 
hands of the liquidators sufficient to meet arrears 
of current expenses. The ct. made an order as 
prayed. The prayer of the petition being resisted 
by one X)erson only, the holder of not a large 
number of shares, upon which nothing was due, 
but upon which calls might be made, who insist(?d 
upon his right fo have a sale, the ct. gave the 
shareholder an option, to be exercised within 
fourteen days, of retiring from the co., & in case 
of his electing to retire, directed an inquiry at 
chambers as to the value of his interest in the co.’s 
property ; such amount to be paid by petitioner. — 
Re South Barrule Slate Quarry Co. (1869), 
L. R. 8 Eq. 688. 

Annotations : — Consd. Re Irrigation Co. of Franco, Fox’s 

Ca.se (1870), 23 L. T. 453. Folld. Re S.S. Chigwcll (1888), 

4 T. L. li. 308. 

7356. Action against company.] — A vendor’s 
suit was instituted against a co. for specific per- 
formance, an injunction obtained restraining 
an action to recover the deposit-money paid on 
the contract. Interrogatories were filed, but 
before the answer was put in deft. co. was in 
course of voluntary winding up under supervision. 
On a summons for leave to continue the suit, 


notwithstanding the winding up, the ct. gave leave 
to enforce an answer, but directed that no further 
proceedings should be taken without leave of 
the ct. — Thames Plate Glass Co. v. Land & 
Sea Telegraph Co. (1870), L. R. 11 Eq. 248; 
40 L. J. Ch. 165 ; 19 W. R. 303 ; subsequent 
proceedings (1871), 6 Ch. App. 643 ; 24 L. T. 227, 
L. JJ. 

7357. When court will allow continuance.] 

— Re Peace (Joseph) & Co., [1873] W. N. 127. 

7358. Outside jurisdiction.] — A co. having 

its registered office in England, but having also 
assets in Scotland, passed a resolution for a 
voluntary winding up. Creditors in Scotland 
having commenced actions against the co., a 
petition was presented by certain others of the 
English creditors, asking that tlie winding up 
might be continued under the supervision of the 
ct. ; &, upon such petition coming on to be heard 
an application was made ex p. that the actions 
commenced by the creditors might be restrained. 
The ct. granted the petition, & also made an order 
restraining the actions in question. — Re Middles- 
brough Firebrick Co., Ltd. (1885), 52 L. T. 98; 
33 W. R. 339 . 

Annotation:- -Consd. Re Thurso New Gas Co. (1889), 61 

L. T. 357. 

7359. - — .] — Re Thurso New Gas Co., 

No. 6952, ante. 

7360. - — .] — Persons claiming to be 

crcditoi*s of an English co. commenced an action 
against the co. in Scotland, & attached or arrested 
assets of the co. in Scotland under a process of 
the Scottish cts., by which, without establishing 
their debt by a judgment of the Ct., they became, 
according to Scottish law, secured creditors of 
the co., subject to their obtaining a decree in 
the Scottish cts. establishing their debt. After 
the arrestments had been executed, the co. passed 
a resolution for a voluntary liquidation, which was 
continued under the supervision of the ct. : — 
Held : the creditors not being able to enforce 
their security by proceedings in the winding up, 
the action arrestments in the Scottish ct. ought 
to be allowed to continue. — Re West Cumberland 
Iron & Steel Co., [1893] 1 Ch. 713 ; 62 L. J. Ch. 
367 ; 68 L. T. 751 ; 41 W. R. 205 ; 37 Sol. Jo. 
213 ; 3 R. 200. 

Annotation : — Reid. Re Dorwent Rolling Mi]l8 Co., York 

C3tv 8c County Banking: Co. v. Dorwent Rolling: Mills Co. 

(1901), 21 T. L. R. 81. 

7361 . Of execution — ^Costs of action by liqui- 
dator.] — Where an action brought by liquidators 
appointed in a voluntary winding up under 
.supervision fails, execution by deft, for costs will 
not be restrained. 1862 Act, s. 163, is qualified 


PART III. SECT. 38, SUB-SECT. 9. 

]. JuHsdict'ion — To restrain action 
in foreign court — To enforce Hen — 
By British subjects .] — Petitioners in a 
winding up under supervision, insti- 
tuted proceedings in tne Sniierior Ct. 
of Massachusetts to attach certain 
sums, representing cargo freight, then 
in the hands of a third party in Boston, 
& the property of the co. for the 
purpose of acquiring, under the law (d 
Massachusetts a lien on the freight, 
which would give petitioners priority 
over the other creditors. Petitioners 
were British subjects, carrying on 
business in I..ondon, & also, up to a 
short time before the matter came 
before the ct., in Ireland : — Held : they 
should be restrained from fiu^ther 
prosecuting the proceedings in the 
American Ct . — Re Belfast Shtp- 
OWNERS’ Co., [1894] 1 I. R. 321.— IR. 

.. jjartners of firm 
resident irC Scotland .) — In a liquidation 


of a CO. under the supervision of the ct., 
the liquidators applied to the ct. imder 
Cos. Act, 1862, 8. 27, for an order to 
restrain two persons, W. & II., from 
carrying on certain proceedings against 
the co.. Instituted by them in the 
Supremo Ct. of San Francisco. T)ie 
proceedings sought to be restrained 
were an action raised by F. B. & Co., a 
co-partnery of which W. & If. were 
the sole partners, for payment of a 1>I11 
of exchange, & certain steps of diligence 
in connection with that action. The 
partners of F. B. & Co. were on the 
co.'s register of shareholders & before 
the date of the liquidation that 
co-partnery had raised an action in 
the Ct. of .Ses.sion against the co. for 
payment of a sum of £3,000. With 
that action had been co-joined another 
at the co.’s instance for suspension of 
a threatened charge upon a bill for 
£3,000. F. B. & Co. haci presented a 
note in the liquidation for leave to 
proceed with these actions : — If eld : 


the ct. had jursidlction to restrain resps. 
from carrying on the proceedings in 
San Francisco, & an order was mode 
accordingly. — -PAcme Coast Mining 
C o., Ltd. V . Walker (1886), 13 R. 
(Ct: of Sess.) 816 ; 23 Sc. L. It. 556. — 
SCOT. 

hank in L<mdon.] 
— The liquidators of a Scottish co., 
which was being wound up under the 
supervision of the ot. on .Tune 26, 1885, 
advertised for claims, & the M. Banking 
Co. of London on July 2, 1885, sent 
to the liquidators a document on these 
terms : — “ Take notice, that the M. 
Banking Co. of London claim to he 
creditors of the co. in liquidation for 
the sum of £14,600 & interest, & they 
so claim in resiiect of 73 bonds, 
mortgage -bonds or debentures of the 
said co., etc., & further take notice 
that these presents arc without pre- 
judice to the rights of the M. Banking 
Co. of London as owners of the bonds Sc 



Pakt III. — Companies undee Companies 

by sect. 87. — Re Bank op Hindustan, China & 
Japan, Ex p. Levick (1867), L. R. 5 Eq. 69 ; 17 
L. T. 237 ; 16 W. R. 102. 

Annotation : — Consd. Re Poole Firebrick & Blue Clay Co. 

(1873), L. 11. 17 Eq. 268. 

7362. Jurisdiction of vacation Judge.] — Re 

SinNOLETON Ice Co., Ltd., Bett v. Shingleton 
Ice Co., Ltd. (1887), 31 Sol. Jo. 705. 

7363. Of distress for rates.] — A co. was being 
wound up under supervision, the liquidation 
commencing in 1882. The liquidator did not 
keep the concern in full work, but remained in 
occupation of the business premises for the purpose 
of carrying out some pending contracts, finishing 
a quantity of unfinished articles, <fc storing <fc 
keeping in order a quantity of completed articles 
with a view to selling them. In Mar. 1883, a 
rating authority made a rate for 1883 on all pro- 
perty within the district. The liquidator allowed 
the time for appealing against the assessment to 
go by. The rating authority applied to the ct. 
for payment of the rate in full : — Held : as the 
liquidator had from the commencement of the 
winding up occupied the property for the purposes 
of the CO., & with a view to acquiring gain or 
avoiding loss to the co., the rate ought to be paid 
in full. Where the liquidator, being in possession, 
does not appeal against the assessment, the ct. 
will not refuse to order payment of the rate in full 
on the ground of its being too high, except perhaps 
in extreme cases . — Re National Aiims & Ammuni- 
tion Co. (1885), 28 Ch. D. 4.74 ; 54 L. J. Ch. 673 ; 
33 W. R. 585 ; 1 T. L. R. 240 ; 49 J. P. Jo. 90 ; 
suh noyn . Re National Arms & Ammunition Co., 
Ltd., Ex p. Birmingham Corpn., 52 L. T. 237, 
C. A. 

Annotations: — Refd. Re Blazor Flro Lighter, [1895] 1 Ch. 

402 ; Re Levi, [1919] 1 Ch. 416. 

7364. Subject to payment by liquidator,] 

A petition was presented for winding up a co. 
in Mar. 1888, a provisional liquidator was 
appointed, with power to carry on the business of 
the CO. No compulsory order was made on this 
petition, but a resolution was duly passed on 
.Tune 22, 1888, for the voluntary winding up of 
the CO., <te on the following day an order was made 
continuing the winding up under the supervision 
of the ct. Kates were levied on the property of 
the CO. between the time of possession being taken 
by the provisional liquidator & the supervision 
order, &, these rates not having been paid, the 
overseers, knowing the provisional liquidator was 
in possession, & without obtaining the leave of 
the ct., j)rocoeded to levy a distress for the sum a 
few days before the supervision order. On the 
application of the liquidator, an injunction was 
granted restraining the overseers from proceeding 
bo enforce their distress by sale : — Held : an 
injunction ought only to have been granted on the 
terms of the liquidator paying the amount of the 
rates for which the distress was put in ; the liquida- 
tion commenced on the date of the resolution for 
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voluntary winding up, & previously to that date, 
if there had been no provisional liquidator, the 
overseers could have distrained, but, knowing 
of tlie appointment of the provisional liquidator, 
they ought not to have distrained without asking 
the leave of the ct., which would probably have 
been given, but their omission to obtain the leave 
of the ct. did not deprive them of their right to 
the rates. — R^ London Dry Docks Corpn. 
(1888), 39 Ch. D. 306 ; 58 L. J. Ch. 33 ; 59 L. T. 
763 ; 37 W. R. 18 ; suh nom. Re Dry Docks 
Corpn. op London, Ex p. St. Anne, Ltmehouse 
Overseers, 4 T. L. R. 737 ; 1 Meg. 86, 0. A. 

AnnoUition .'—^onsd. Re Marriage, Neave, North ot England 
Trustoo, Debenture & Assets Oorpn. v. Marriage, Neave 
(1896), 75 L. T. 169. 


Sub -SECT. 10. — Superseding Order. 

7365. Jurisdiction of court to make compulsory 
order.] — Re London &; Mediterranean Bank, 
Ltd., No. 7350, ante, 

7366. Powers of voluntary liquidator 

Insufficient.] — Re 1897 Jubilee Sites Syndicate, 
No. 7232, ante, 

7367. Delay by voluntary liquidator in dis- 
tribution of assets.] — A co. passed a resolution for 
a voluntary winding up under supervision. The 
liquidator called up all the remaining unpaid capital 
but declared no dividend, the only excuse given 
by him being that the co. was prosecuting a claim 
against their manager. On a petition by creditors, 
whose debt amounted to three-fourths of the whole 
debts, &; wliich had remained unpaid for a year 
& a half : — Held : they were entitled to an order 
for a compulsory winding up. — Re Manchester 
Queensland Coiton Co. (1867), 16 L. T. 583 ; 
suh nom. Re Manchester Queensland Cotton 
Co., Ex p. Bank op New South Wales, 15 W. R. 
1070. 


Sect. 39.— ARRANGEMENTS AND 
COMPROMISES. 

Sub-sect. 1. — Schemes op Arrangement. 

A, In General, 

7368. What amounts to — Sale of assets & under- 
taking to new company — No provision for dis- 
sentient shareholders.] — A co. proposed to sell its 
assets & undertaking to a new co. to bo formed for 
that purpose & to compel shareholders to accept 
shares in the now co. instead of their shares in the 
old CO. The creditors were to be taken over by 
the new co. There was no provision for preserving 
the rights of dissentient shareholders. On a 
petition for the sanction of the ct. : — Held : the 
scheme was not a compromise or arrangement 
which could be sanctioned under 1908 Act, s. 120, 
— Re General Motor Cab Co., Ltd., [1913] 


their recourse in respect of the same in 
United States of America or elsewhere." 
In Bubsequent correspondence the M. 
Banking Co. & the liquidators described 
tills as a claim & the former asked & 
the latter promised deliverance upon it. 

The liquidators applied to the ct, by 
a note to determine the quesilou 
touching the indebtedness of the co. 
or the disputed debeiitiu’es & in the 
meantime to stay certain proceedings 
in the New York Supremo Ct. against 
a co. in New York. The M. Banking 
Co. of London pleaded no jurisdiction 
& stated that they had not made & 
did not make any claim In the liquida- 
tion : — Held : the notices of resp. of 


July 22, wore a claim in liquidation 8c 
in respect thereof sustained their 
jurisdiction & interdi<*ted the M. 
Banking Co. ad interim from proceeding 
further with their suit in the New York 
Cts.“- California Redwood Co. (In 
Liquidation) v. Merchant Banking 
Co. OF London (1886), 13 R. (Ct. of 
Sess.) 1202 ; 23 Sc. L. R. 836.— SCOT. 


PART III. SECT. 39, SUB-SECT. 1.— A. 

o. What ammints to — Between com- 
pany ct* creditors — That voluntary 
winding \ip shall be on footing of a 
winding up under supervision — Ineffec- 
tual.}— Aix arrangement between a co. 


In the course of being w^ound up 
voluntarily 8c three-fourths of Its 
creditors under Cos. Act, 1862 (c. 89), 
8. 136, bearing " that the rights of all 
parties under the voluntary liquidation 
should be settled on the same footing 
as if there had been a winding up by or 
subject to the supervision of the ot." is 
not competent or ellectual, & there- 
fore, in conformity, that the winding up 
being volimtary, a petition by the 
liquidators to restrain the diligence of a 
creditor falls to be refused .— ^lajrk v, 
Wilson (1878), 5 R. (C;t. of Sess.) 867 ; 
15 Sc. L. R. 600.— SCOT. 

p. Proposal of scheme of arrange- 
ment by shareholders — Conveyance of 
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. 39. — Arrangements and compromises ; Snb- 
sect. 1, A. & B.] 

1 Cb. 377 ; 81 L. J. Ch. 605 ; 106 L. T. 700 ; 28 
T. L. R. 352 : 19 Mams. 272, 0. A. 

Annotations : — Distd* He Sandwell Park Colliery Co., [19141 

1 Ch. 589 ; Re Guardian Assco., [1917] 1 Ch. 431. Consd. 

Re Anglo -Continental Supply Co., [1922] 2 Ch. 723. 

7369. .] — If proper provision is made 

for dissentient members, a reconstruction of an 
existing co. by winding up & sale of the entire 
assets for shai'es in a new co. may be effected 
under 1908 Act, s. 120 . — Be Sandwell Park 
Colliery Co., Ltd., [1914] 1 Oh. 689 ; 83 L. J. Oh. 
649 ; 110 L. T. 766 ; 68 Sol. Jo. 432 ; 21 Mans. 212. 
Annotations : — Consd. Re Anglo -Continental Supply Co., 

[1922] 2 Ch. 723, Befd. Re Guardian Assce., [1917] 1 

Ch. 431. 

7370. Amalgamation.] — An assurance co. 

presented a petition under 1908 Act, s. 120, for 
the sanction of the ct. to a proposed arrangement 
for the fusion of the co.’s interests with those of 
a marine insurance co., &- for the subdivision of 
its shares in order to carry out the arrangement. 
The scheme involved that each of the petitioning 
co.’s shareholders should contribute a portion of 
his holding in the co. to be transfen'ed to the 
marine insurance co. & its shareholders, & it had 
been approved by tiie requisite majority of the 
shareholders in general meeting : — Held : the 
scheme, though not a “ compromise ” was an 
“ arrangement ” within the sect., & there was no 
ground for limiting the meaning of the word 
“ arrangement ” to something analogous to a 
compromise . — Re Guardian Assurance Co., 
[1917] 1 Ch. 431 ; 86 L. J. Ch. 214 ; 116 L. T. 193 ; 
33 T. L. R. 169 ; 61 Sol. Jo. 232 ; [1917] H. B. 11. 
113, C. A. 

Annotations: — FoUd. Rc Barclay’s Bank (1918), 62 

Consd. Re Anglo -Continental go., [1922] 

2 Cn. 't 09. 

.] — Two banks decided to 

amalgamate, & the purchasing bank agreed to 
transfer certain of its “ B ” share capital as part 
of the purchase price. The “ B ” capital had not 
been issued at par, & the liability for calls was not 
the same on aU the shares that had been issued. 
A scheme was devised with the object of equalising 
the liability in the event of calls, & placing the old I 
<fc the new “ B ” shareholders on the same footing ; 
— Held : such a scheme between a bank & its 
members was an ‘‘ arrangement ” within the 
meaning of 1908 Act, s. 120, Sc the ct. had juris- 


diction to sanction it . — Be Barclay’s Bank, Ltd. 
(1918), 62 Sol. Jo. 752. 

Scheme for re-organlsatlon of capital.] — 

See Nos. 1076, 1077, 1085, 1087, ante. 

7372. Scheme sanctioned by colonial court under 
colonial statute — Whether binding on English 
court.] — Pltf., having deposited with an Australian 
bank a sum of money for a fixed period at a 
fixed rate of interest, euected a policy of insurance 
with deft, corpn., whereby the corpn. contracted 
to pay pltf. the principal sum & interest if the 
bardc made default in payment. The bank failed 
to pay the principal sum on the due date, & sub- 
sequently a scheme of arrangement between the 
bank & its creditors was sanctioned by the colonial 
ct. in accordance with the terms of a colonial 
s^tute, whereby certain provisions were made 
with regard to the claims of the creditors, So the 
creditors were bound to accept such provisions in 
satisfaction of their claims. Pltf. having brought 
an action against dofts. on the policy : — Held : 
the scheme of arrangement afforded no answer to 
pltf.’s claim. — Bane v. Mortgage Insurance 
Corpn., [1894] 1 Q. B. 54 ; 63 L. J. Q. B. 144 ; 
70 L. T. 83 ; 42 W. R. 227 ; 10 T. L. R. 86 ; 9 
R. 96, 0. A. 

Annotations : — Apld. Re Law Guarantee Tniflt Sc Accident 
Soc., Liverpool Mortgage Insce. Co.’s Case, [1914] 2 Ch. 
617. Befd. Finlay v. Mexican Investment Corpn., [1897] 
1 Q. B. 617 ; Shaw v. Boyce, [1911] 1 Ch. 138. Mentd. 
Seaton v. Heath, Seaton v. Burnand, [1899] 1 Q. B. 782 ; 
Parx*’e Bank v, Albert Minos Syndicate (1900), 6 Com. Cas. 
116; Re Denton’s Estate, licenses Insce. Corpn. & 
Guarantee Fund i\ Denton, [1904] 2 Ch. 178, 

7373. Scheme under Joint-Stock Companies Ar- 
rangement Act, 1870 (c. 104)— Whether binding on 
colonial court.] — A scheme of arrangement under 
the above Act, oanotionod ^'v n,Ti l^^ucrlish ct. is 
(juoad the colonies a proceeding in a foreign ct., 
Sc cannot be pleaded by the co. in a Victorian ct. 
as a defence to an action by a non- assenting 
Victorian creditor for the full amount of her 
claim. — New Zealand Loan & Mercantile 
Agency Oo. v. Morrison, [1898] A. C. 349 ; 67 
L. J. P. C. 10 ; 77 L. T. 603 ; 46 W. R. 239 ; 
14 T. L. R. 141 ; 5 Mans. 171, P. O. 

Annotation Mentd. Re Nelson, Kx 'p. Dare & Dolphin, 
[1918] 1 K. B. 459. 

B. Sanction of Court. 

7374. Necessity for — Alteration of rights of 
debenture-holders.] — A scheme of arrangement 
in a voluntary winding up confen’ed power upon 


proposal to trustee.] — If the share- 
holders desire to propose a composition, 
extension or scheme of arrangement, 
which they have power to do, the 
method of conveying the proposal to 
the trustee must bo such as the charter 
& bye-laws or the shareholders them- 
selves, acting within the charter & 
bye-laws, may provide. — Re Canadian 
Cereal & Flour Mills Co. (1921), 
67 D. L. H. 234 ; 51 O. L. R. 310.-— 
CAN. 

q. From what date binding.] — When 
Indian Cos. Act, 1913, s. 153, a 
compromise or arrangement between 
a CO. & its creditors has been agi-eed by 
a three -fourths majority & has been 
sanctioned by the ct., it Is binding upon 
all the creditors from the date at 
which it was agreed. — Baghubab 
Dayal V. Bank of upper India, Ltd. 
(1919), L. B. 46 ; Ind. App. 135.— IND. 

r. Proposed “ between company tP 
its members ” — Petition of directors for 
sanction.] — A iietition was presented 
by a CO. for authority under Cos. 
(Consolidation) Act, 1908 (c. 69), s, 
120, to call meetings to consider &, if 
so resolved, approve of a scheme 
whereby the co. would be absorbed by 
another co. A motion was made In 
terms of the prayer of the petition & 


for an order for meetings to be con- 
vened of the members of the co. & of 
particular different cla'^scs of share- 
holders. Objection was taken on 
behalf of certain shareholders to the 
order for ineetlmp? on the ground that 
the petition was the petition of the 
directors Sc not of the co. Sc not having 
been proposed between the co. Sc 
its members,” was Incompetent under 
sect. 120: — Held: it was necessary 
that an opportunity should be given 
for any one who conceived that the 
petition was incomiictent & did not 
fall within the Act, to be allowed to 
say so & appointed the petition to bo 
intimated on the walls &; In the minute 
book In common form. — Dailuatne- 
Talisker Distilleries, Ltd. v. Mac- 
kenzie (1910), 47 Sc. L. K. 717.— 
SCOT. 


s. 

tors.} 


Competence of direc- 


A petition in name of a co. was 
presented to the ct. under Cos. (Con- 
solidation) Act, 1908 (c. 69), 8. 120, 
sotting forth a scheme of arrangement 
between the co. & its debenture 
holders & craving the ct. {a) to order 
meottngs of the co. & debenture- 
holders for approval of the scheme, & 
(6) to sanction the scheme, if approved 
at these meetings. The petition was 


in fact presented on the initiative of 
the directors, w'ho had entered into a 
provisional agreement Avith certain of 
the debenture -holders, & the co. had 
neither considered the scheme nor 
appT oved of the provisional agreement. 
It was objected that the petition was 
not competent on the ground that as 
the CO. had not been consulted, this 
was not an arrangement ” proposed 
between a co. & its creditors ’’ within 
the meaning of s. 120 : — Held : in view 
of the powers conferred on the directors 
by the arts, of assocn., which provided 
that the board of management should 
have & exercise all such powers of the 
CO. as were not by Act of Parliament or 
those presents expressly declared to be 
exercisable by the co. in general 
meeting, the petition was competent, 
as there was nothing In any Act of 
Parliament or in the arts, which 
required the previous sanction of the 
arrangements by the oo. in general 
meeting. — Bruce Peebles & Co. v. 
Bain (William) & Co., [1918] 8. C. 
781.-~SOOT. 

PART III. SECT. 89, SUB-SECT. l.—B. 

t. When exercised — Pouter to modify 
— On around of individual hard- 
3— -The ct. will not vary an 



Part III. — Companies under Companies 

a majority in number representing three-fourths 
in value of the existing debenture-holders to make 
binding upon all the holders of the existing 
debentures any compromise or arrangement which 
the ct. might sanction under Joint-Stock Cos. 
Arrangement Act, 1870 (c. 104); — Held: such 
power must be subject to the sanction of the ct. 
— Re Land Mortgage Bank ob' Florida, Ltd. 
(1896), 3 Mans. 164. 

7375 . When exercised — Approval of creditors & 
contributories.] — A limited bank having stopped 
payment through the operation of a panic, & not 
by any actual deficiency of assets, a scheme was 
devised for resuscitating a portion of the bank’s 
former business by the construction of a new bank 
which should take over the suspended bank’s 
assets & liabilities. 

The liquidation being under the su pervasion of 
the ct., the scheme was submitted for its approval ; 

as it appeared that, after the fullest & fairest 
explanations had been given to aU parties 
interested, a vast majority of the creditors had 
given their assent, while only a small portion had 
dissented, <fe not a single shareholder bad dissented, 
the ct. ordered the scheme to be carried into effect 
notwithstanding a considerable number of both the 
creditor's & shareholders liad expressed no wish one 
way or the other . — Re Agra & Mastrrman’s Bank 
(1866), L. R. 12 Eq. 509, n. ; 15 L. T. 408; sub 
nom. Re Agra & Masterman’s Bank, Ex p. 
Pollock, 15 W. Tl. 554. 

Annoiations : — Consd. Tie Tiinin Kys. (187 1), 22 W. R. 639 ; 

Re Cambrian Mining Co. (1882), 48 L. T. 114. Refd. Re 

Albert Life Aflsce. U871), 6 Ch. App. 381 ; Re Inigation 

Co. of France, Rx Fox (1871), 6 Cli. App. 176. 

7370, ,] — jie Western op Canada 

Oil, Lands & Works Co., [1874] W. N. 148. 

7377. .] — If a S(4ieme of arrangement 

under 1862 Act, & Joint-Stock Cos. Arrangement 
Act, 1870 (c. 104), has received the sanction 
of the majorities of contributories & creditors 
required by the Act, & also the sanction of the ct., 
it is not material in what order these sanctions 
had been obtained. When the arrangement is 
a fair one. &; is likely to be beneficial to all parties, 
the ct. will not be astute to find technical defects 
in the proceedings . — Re Dynevor, Dyfpryn & 
Neath Abbey Collieries Co. (1879), 11 Ch. D. 
605 ; 48 Ij. J. Ch. 314 ; 27 W. B. 670 ; sub nom. 
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Smith v, Dynevor, Dyffryn Neath Abbey 
United Collieries Co., 40 L. T. 409, 0. A. 

Annotation : — Reid. Re Alabama, New Orleans, Texas & 
Pacific Junction Ry. [1891] 1 Ch, 213. 

7378 . Whether special resolution necessary 

— Winding up under supervision.] — Upon the con- 
struction of 1862 Act, where there has been a 
supervision order, just as under a compulsory 
order, the ct., by sect. 95, is at liberty without 
any special resolution of shareholders, to sanction 
an arrangement which in case of a winding up 
altogether voluntary could only be made by a 
special resolution under sect. 161. — Re Cambrian 
Mining Co. (1882), 48 L. T. 114. 

7379. Sufficient information before credi- 

tors.] — ( 1 ) The ct. ought to sanction a scheme of 
arrangement resolved upon by the creditors of 
a CO. in liquidation under J oint-8tock Cos. Arrange- 
ment Act, 1870 (c. 104), s. 2, unless there is some 
tiling ex facie wrong about it, or unless it is shown 
that there has been some great oversight or mis- 
carriage ; but tlie ct. ought not to sanction any 
scheme unless the resolution adopting it was 
passed by the creditors acting upon sufficient 
information. 

(2) A scheme of arrangement provided that a 
new CO. should be formed, & that the holders of 
shai'es in the old co. upon which £20 per* share 
was immediately payable might receive in exchange 
an equivalent number of shares in the new co. 
upon which £25 was payable, of which half was 
reserve liability, & the other half could not be 
called up in full for some time : — Held : the ct. 
could insert in the memorandum & arts, of assocn. 
of the new co. a provision that persons who had 
been shareholders in the old co. should not, by 
transferring their shares in the new co. while not 
fully X)aid, escape their liability in respect of their 
shares in the old co. 

(3) A scheme of arrangement under 1870 Act 
is an alternative mode of liquidation analogous 
to a liquidation by arrangement under Bank- 
ruptcy Act, 1809 (c, 71), or a composition under 
sect. 126 of that Act. It effects a discharge of the 
co. & contributories from liability other than that 
imposed by the scheme by operation of law, & 
therefore it does not deprive the creditors of the 
co. of their rights against persons who have 


arrangement or compromise under 
Joint Slock Cos. Arrangement Act, 
1891, merely because it may work 
individual hardship. — Re Anulo- 
Aubtraiaan Land & Finance Co., 
Ltd. (1892), 13 N. S. W. Eq. 38.— AUS 


a. Considerations uuid- 

ing conrt ,] — In sanctioning a proposed 
scheme of arrangement under Joint 
Stock Cos. Arrangement Act, the ct., 
if it sees anything imreasonable or 
imJust in the schomo, or that it has 
not received proper or full considera- 
tion, can Itself introduce modifications, 
but If any proposed modification is of 
a material character, it will refer the 
scheme back to the creditors. The ct. 
refused to modify a scheme of arrange- 
ment by fixing a limit on the dividends 
to be paid on the shares. — Re 
Australian Joint Stock Bank 
(1893), 14 N. S. W. L. R. 89, — AUS. 


b. .] — Before sanc- 

tioning a Bchomo for compromise or 
arrangement made between a co. & its 
creditors under Cos. Act, Amendment 
Act, 1892 (No. 1269), ss. 3, 4, the ct. 
will consider whether or not the scheme 
proposed is such that men of business 
might reasonaldy come to the con- 
clusion that it was a fair scheme & 
likely to be beneficial to all classes of 
creditors concerned. Subject to this, 
it is the intention of the Act that the 
majority of the creditors should be 


allowed to bind the minority, but the 
ct. must be satisfied that as far as 
possible the approval of the majority 
was founded on sufficient information 
as to the financial position & prospects 
of the co . — Re Commercial Bank of 
Australia (1893), 19 V. L. R. 333. — 
AUS. 

c. .]— Bruce Pp^ebleb 

& C!o., Ltd. (In Liquidation) v. 
Whiteley’s Executors (1908), 16 
S. L. T. 506.— SCOT. 

d. ,] — Joint Stock 

Cos. Arrangement Act, 1870, s. 2, as 
amended by the Cos. Act, 1900, s. 21, 
empowers the ct. to sanction an 
arrangement between a oo. that is 
being wound up &; its creditors or 
members after a meeting of creditors 
or members has been held & a requisite 
majority obtained, in such manner as 
to raako it binding upon all the 
creditors or members. The Cos. Act, 
1907, s. 38, enacted that the Joint 
Stock Cos. Arrangement Act, 1870, 
should apply to a co. which is not in 
the course of being woimd up in like 
manner as it applied to a co. which 
was in the course of being wound up. 
A petition imder Cos. Act, 1907, s. 38, 
by a CO. which was not being wound up, 
to obtain the sanction of the ct. to a 
schomo of arrangement between the 
various classes of its members, which 
had been approved by the statutory 


majorities, was opposed by a minority 
of debenture-holders : — Held : the ct. 
being satisfied that the arrangement 
was ono which a reasonable business 
man might be expected to approve of, 
the scheme must be sanctioned. — 
Edinburgh American Land Mort- 
gage Co., Ltd. v, Lang’s Trustees, 
[1900] S. C. 488; 46 Sc. L. R. 340 ; 
1 S. L. T. 130.— SCOT, 

e. Proviswns in favour 

of special class,] — ^A scheme of com 
promise or arrangement between a 
banking co. & its creditors, sanctioned 
by the ct., provided for claims by 
giving to ordinary depositors deposit 
receipts for two-thirds of their claim & 
interest payable five years from the due 
date of their old deposits, & shares 
preferential as to the capital of the co, 
for the other one-third of their claims, 
but gave to those depositors who were 
oorpns. or trustees, however con- 
stituted, without the legal power to 
take up preferential shares, deposit 
receipts for the whole of their claims Sc 
interest payable five year from the 
due date of their old deposits ; — Held : 
the scheme must be modified by pro- 
viding that the latter class should take 
one third of their dalm in deposit 
receipts, due ten years from the date of 
suspension of the co., as no deposits'ln 
the old CO. were for so long a time, in 
the hope that thereby such one -third 
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Sect. 39. — Arrangements and compromises : Sub- 
sect. 1, J5., C., i)., E. <6: F. («).] 

guaranteed payment of the debts owing by it. — 
Be London Ciiaktered Bank of Australia, 
[1893] 3 Oh. 540 ; 62 L. J. Oh. 841 ; 69 L. T. 593 ; 
42 W. R. 14 ; 9 T. B. R. 596 ; 37 Sol. Jo. 070 ; 
3 R. 696. 

Annotations: — As to (2) Consd. Tea Corpn., Sorsbie r. 
^mo Co., 119043 1 Ch. 12. As to (3) Consd. Mortgage 
Insce. Corpii. v. Pound (1895), 04 L. J. Q. B. H94. 
QcneraUy, Refd. lie Canning Jarrah Timber Co. (1900), 
09 L. J. Ch. 410. 

7380. Provision preserving liabilities of 

shareholders in old company.] — Be London 
Chartered Bank op Australia, No. 7379, ante. 

7381. Provision for taxation of costs of 

scheme.] — Re Mortgage Insurance Corpn., [1896] 
W. N. 4. 

7382. Scheme involving payment of com- 

mission out of assets of old company.] — The ct. 

will be very slow to sanction a scheme of recon- 
struction & arrangement which involves the pay- 
ment of a commission for underwriting the shares 
in the new co. out of the assets of the old co. 

The ct. will not sanction a scheme of recon- 
struction & arrangement which deprives dissentient 
shareholders in the old co. of the right to have their 
shares valued by arbitration conferred by 1862 
Act, s. 161. — Re Canning Jarrah Timber Co 
(Western Australia), Ltd., [1900] 1 Ch. 708 ; 
69 L. J. Ch. 416 ; 82 L. T. 409 ; 44 Sol. Jo. 345 ; 
7 Mans. 439, C. A. 

Annotations : — Distd. lie General Motor Cab Co., [191.3] 
1 Ch. 377. Apld. Re Sand well Park Colliery Co., (1914] 
1 Ch. 589. Consd. Re Anglo 'Continental Supply Co., 
119221 2 Ch. 723. Refd. lie Guardian Aasce., 11917] 
1 Ch, 431. 

7383 . Reservation of right to take mis- 

feasance proceedings for benefit of old company.] — 

Upon a reconstruction scheme under which the 
assets of the old co. were transferred to a new co. 
& the shareholders of the old co. were entitled to 
take shares, partly paid-up, in the new co., the 
order sanctioning the scheme reserved the right 
of the liquidator of the old co. to take misfeasance 
proceedings under 1890 (Winding up) Act, s. 10, 
against the officers of the old co. & others, & the 
roceeds of any such proceedings were to be held 
y the liquidator for the benefit of the share- 


holders of the old co. Misfeasance proceedings 
were taken & a large sum was recovered : — Held : 
this sum belonged to the shareholders of the old 
co., whether they came in under the scheme or 
not. —Be Olympia, Ltd. (1900), 16 T. L. R. 564 ; 
previous proceedings, sub nom. Gluckstein v. 
Barnes, [1900] A. 0. 240, H. L. 

7384. Provision of rights of dissentient 

shareholders.] — Be Paterson, Laing &; Bruce, 
Ltd. (1902), 18 T. L. R. 615. 

7385. Sale of undertaking to foreign com- 

pany.] — The reconstruction of an existing co. by 
winding up & sale of its entire undertaking &; 
assets for shares in a new foreign co., though 
quite outside the scope of a reconstruction under 
1 908 Act, s. 192, may be effected as an arrangement 
under sect. 120. — Re Anglo-Continental Supply 
Co., [1922] 2 Ch. 723 ; 91 L. J. Ch. 658 ; 128 
L. T. 59 ; 66 Sol. Jo. 710 ; [1922] B. & C. R. 199. 

C. Rights of Secured Creditors, 

7386. Modification of rights of debenture- 
holders.] — See Sect. 34, sub-sect. 3, K. (6), ante. 

D. Rights of Unsecured Creditors. 

7387. Satisfaction by allotment of fully-paid 
shares.] — Slater v. Darlaston Steel & Iron 
Co., [1877] W. N. 165. 

Annotations : — Consd. Re Alabama, Now Orleans. Texas & 

Pacific Junction Ry., [1891] I Ch. 213. Refd. lie Empire 

Mining Co. (1890), 59 L. .T. Ch. 345 ; Re Guardian Assce., 

[1917] 1 Ch. 431. 

7388. .] — Re Preston Davies Tyre <fe 

Valve Co., I/td. (1896), 40 Sol. Jo. 801. 

7389 . Provision tor dissentient creditors.] — 

Re Brownfields Guii.d Pottery Society, 
[1898] W. N. 80. 

7390. Preferential right in winding up,] — An 

arrangement under Joint-Stock Cos. Ai*rangement 
Act, 1870 (c. 104), will not be sanctioned where it 
will bind a creditor whose preferential right would 
have been respected if a winding-up order had been 
made. — Re Richards & Co. (1879), 11 Ch. D. 676 ; 
48 L. J. Ch. 555 ; 27 W. K. 530 ; sub nom. Re 
Richards & Co., Ltd., Ex ji. Crawshay, 40 
L. T. 315. 

Annotations : — Distd. Rc Vron Colliery Co. (1882), 20 Ch. D. 

442. Refd. Re Withcrnsca Brickworks (1880), 16 Ch. D. 


would remain as a guarantee that the 
former class would get two -thirds of 
their claims. — Re Commercial Bank 
OF Australia (1893), 19 V. L. R. 333. 

— AUS. 

Arrangement between 

company & shareholders — Extension of 
time for shareholder to take up shares 
in a ru'w company.] — The liquidator of 
a co. petitioned the ct. under Joint 
Stock Cos. Arrangement Act, 1870, 
B. 2, & the Cos. Act, 1900, s. 24, to 
sanction an arrangement under which 
the assets & business of the co. w^ere 
to bo transferred to a new co. about to 
be performed. Special resolutions ap- 
rovlng the agreement \vcre passed 
y meetings of shareholders & of 
creditors. From the petition it 
appeared that the assets of the co. In 
liquidation considerably exceeded its 
liabilities. Its shares were all Issued, 
& were fully paid up. The capital of 
the new co. was to bo of the same 
nominal amount as that of the old co. 
Under the proposed agreement each 
shareholder became entitled to shares 
In the new co. of the same nominal 
amount as his holding in tho old co., 
the shares in the new co. being Issued 
as paid up to the extent of 10s. in the 
£1. The agreement further provided 
that any shareholders who within two 
weeks after the scheme had been 
sanctioned by the ot. failed to apply for 
his shares in the new co. should have 


no interest In the assets of the old co. 
nor any claim for shares in the n(;w co. 

A shareholder lodged answers to the 
petition, ii» which he stated that he bad 
not voted in favour of the special 
resolution approving the figreemcnt, & 
that he had left a written notice of 
dissent at the registered office of the co. 
within seven days of the date of tho 
resolution. He maintained accordingly 
that tho agreement ought not to be 
sanctioned until tho liquidator had 
purcliased his interest in the co. in 
terms of Cos. Act, 1862, s. 161. Ho 
stated, further, that, as his entire 
capital had been invested in the old co., 
he would be unable to take np his 
shares in the new co., since ho could 
not pay tho calls in respect of them ; & 
he maintained, alternatively, in the 
event of s. 161 being hold to nave been 
repealed by Cos. Act, 1900, s. 24, that 
in tho circumstances it would bo 
inequitable to deprive him of his 
interest in the assets of the old co. : — 
Ilehl : the agreement must be sanc- 
tioned, but subject to the modification 
that resp. should be entitled to apply 
for his shares in the new co. within the 
extended period of three months. — 
Melville Coal Co., Ltd. (Liquidator) 
V , Clark (1904), 6 F. (Ct. of Seas.) 913. 
— SCOT. 

g. Terms on which granted — 
transfer of shares by shareholders until 
creditors satisfied.}— In sanctioning an 


arrangoment between a co. & Its 
creditors under tho Joint Stock Cos. 
Arrangement Act, tho ct. refused to 
order that shares should not be trans- 
ferred till the creditors were paid, or 
that no dividends should be paid. — Re 
Australian Mutual Investment &; 
Building Co. (1892), 13 N. S. VV. Eq. 
51.— AUS. 


-It is a matter 

the creditors to consider whether the 
shareholders shall be prohibited from 
transfeiTing their shares & the ct. will 
not, save In exceptional cases, make 
it a condition of sanctioning a com- 
promise or arrangement, that tho 
shareholders be so prohibited, or that 
no dividends bo paid until the then 
existing creditors be paid. — Re Anolo- 
Australian Land & Finance Co.. 
Ltd. (1892), 13 N. S. W. Eq. 38.— AUS. 


FART HI. SECT. 39, SUB-SECT. 1. — D. 

7387 i. Satisfaction by allotment of 
fully paid shares.] — A scheme of com- 
promise or arrangement between a 
banking co. & its creditors, under Cos. 
Act, Amendment Act, 1892 (No. 1269), 
which provides that the status of 
creditors shall bo converted Into that 
of shareholders, may be legally sanc- 
tioned by the ct. — Re Commercial 
Bank of Australia (1893), 19 

V. L. R. 33.3.— AUS. 

k. After failure by company 
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337. Mentd. Re Normanton Iron & Steel Co. (1881), 

50 L. J. Ch. 223. 

7391. Contingent claim.] — The lessee of certain 
mines assigned his leases to a co. which covenanted 
t-o indemnify him against liability thereunder. 
The co. went into liquidation, & a scheme of 
arrangement under Joint-Stock Companies Ar- 
rangement Act, 1870 (c. 104), was adopted &; 
approved by the ct. for formmg a new co., which 
should take over the assets & liabilities of the old 
co., & should pay or satisfy the unsecured creditors 
of the old co. within three months of the approval 
of the scheme by the ct. After the new co. was 
incorporated the lessee applied in the liquidation 
to have a sum provided to meet his contingent 
liability for rents, royalties, & breaches of 
covenant : — Held : the Act applied to every 
person having a pecuniary claim against a co., 
whether actual or contingent, the lessee was bound 
by the scheme, & the application faded . — Re 
Midland Coal, Coke & Iron Co., Craig’s Claim, 
[1895] 1 Ch. 207 ; 64 L. J. Ch. 279 ; 71 L. T. 705 ; 
43 W. R. 244 ; 11 T. L. R. 100 ; 39 Sol. Jo. 112; 
2 Mans. 75 ; 12 R. 02, C. A. ; on appeal, S. C. suh 
nom, Craig v, Midtand Coal Ikon Co. (1890), 
74 L. T. 744, H. L. 

Annotntions : — Refd. Nepean (Li(iui(lator of Securities Inscc.) 

V, Marten (1895), 11 T. L. R. 256. Mentd. Re New Oriental 

Hank Corpn. (No. 2), [1895] 1 Ch. 753 ; Re Panther Lead 

Co., [1896] 1 Ch. 978 ; Curtis v. 13. U. R. T. Co. (1912), 

28 T. L. R. 353 ; Re Law Car & General Inscc. Corpn., 

[1913] 2 Ch. 103. 

E» R/Ujkts of Shareholders, 

7392. Whether consent necessary — After order 
sanctioning scheme.] — Re Dynevou, Dyffryn & 
Nkath Abbey Collieries Co., No. 7377, ante. 

7393. .] — A scheme under Joint- 

Stock C'OS. Arrangement Act, 1870 (c. 104), had 
received the sanction of the creditors of the co. 
The ct., however, directed that the scheme should 
also receive^ the assent of the shareholders by 
special resolution under 1802 Act, s. lOl.—i/c 
Akankoo (Gold Coast) Mining Co. (1888), 1 
Meg. 4 3. 

7394. Where no interest in assets.] — Re 

Brownfields Glild Pottery Society, [1898] 
W. N. 80. 

7395. .] — Under Joint Stock Cos. 

Arrangement Act, 1870 (c. 104), s. 2, combined 
with Cos. Act, 1900 (c. 48), s. 24, the ct. has 
jurisdiction to sanction a scheme of arrangement 
with the creditors <Sc contributories of a co. in 
liquidation, notwithstanding the dissent of one 


class of contributories, if the ct. is satisfied that 
having regard to the value of the co.’s assets that 
class has no interest in them. Under such circum- 
stances the scheme must be treated as made 
between the co. & then creditors, & between the 
co. <te the other classes of contributories, & a 
provision made by it for the benefit of the dissen- 
tient class must be regarded as in the nature of a 
gift or concession to them. — Re Tea Corpn., 
LiTD., Sorsbie V. Same Co., [1904] 1 Ch. 12 ; 73 
L. J. Ch. 57 ; 89 L. T. 510 ; 52 W. R. 177 ; 20 
T. U. R. 57 ; 48 Sol. Jo. 99 ; 11 Mans. 34, C. A. 

Annotations: — Refd. Re Sandwoll Park (Colliery Co., [1914] 

1 Ch. 589: Re Guardian Assoe., [1917] 1 Ch, 4 31 ; Re 

Anglo -Continental Supply Co., [1922] 2 Ch. 723. 

7396. Scheme binding on all contributories — 

When sanctioned by court.] — A scheme for the 
transfer of the assets of a co. in liquidation to a new 
CO., if sanctioned by an order of the ct. under 
Joint-Stock (Companies Arrangement Act, 1870 
(c. 104), s. 2, is binding in all its terms upon all 
the contributories of the co. in liquidation, not- 
withstanding that some of such terms are not 
authorised by 1802 Act, s. 101, & cannot after- 
wards be impeached, except in the form of an 
appeal from the order of tlie ct. — Nicholl v. 
Eberhardt Co. (1889), 59 L. J. Oh. 103 ; 01 L. T. 
489 ; 5 T. L. R. 404 1 Meg. 402, C. A. 

Annotations : — Refd. PuHtlethwaim v. l^orl Phillip & 

Colonial Gold Mining Co. (1889), 43 Cli. I). 452 ; Burdett- 

CoiittH V. True Blue (Hannan ’e) Gold Mine, [1899] 2 Ch. 

616 ; Fullor v. White Feather Reward, [1906] 1 Ch. 823. 

7397. Dissentient shareholders — Right to decline 
shares in new company.] — Midland Coal, Coke, 
vSi Iron Co. (1893), 37 Sol. Jo. 793. 

7398. J — Canning .Iarraii Tim- 

ber Co. (Western Aitstrataa), Utd., No. 7382, 
ante, 

F, Meetings, 

{a) In General, 

7399. Of creditors — Majority required — Three- 
fourths in value of those present.]-— Under Cos. 
Arrangement Act, 1870 (c. 104), s. 2, it is sufficient 
that the sanction of tliree-fourths in value of the 
creditors present at the meeting should be given 
to any proposed arrangement. — Re Bessemer 
Steel Ordnance Co. (1875), 1 Ch. D. 251 ; 
33 L, T. ()31 ; 21 W. R. 94. 

Annotation : — Refd. Mathias v. Wilts & Berks Canal Naviga- 
tion Co. (1876), 34 L. T. 346. 

7400. Creditors also shareholders — Whether 

resolution passed bon§. fide.] — A majority in 
number, representing throe-fourths in value, of the 


carry out scheme — Remitted to original 
rights.^ — On the failui'o of a co. to 
carry out a scheme of arrangcnu'nt 
which provided for payment of 2s. i\d. 
in the pound to creditors, the creditors 
hound by the scheme were remitted to 
their original rights, & were at liberty 
to prove in the subsequent liquidation 
of the oo. for the full amount of their 
ori^nal claims Kdving credit, however, 
for any amoimts received under the 
scheme. — Re Alfred Shaw & Co. 
(1897), 8 Q. L. j. 48. — AUS. 

PART III. SECT. 39, SUB-SECT. 1. — E. 

7396 i. Scheme bindhig on all 
tr ibutories — When sanctioned by caurt. 

In a petition under Cos. Act, 19U7, s. 38, 
by a CO. which was not being wound ni), 
to obtain the sanction of the ct. to a 
scheme of arrangement between the 
various classes of its members, which 
had been approved by the statutory 
majorities, but was opposed by a 
minority of debenture -holders, the ct., 
being satisfied that the arrangement 
was one which a reasonable business 
man might be expected to approve of, 

J. — VOL. X. 


sanctioned the scheme. — Edinburoti 
American Land Mortgage Co., Ltd. 
V. Lang’h Trusteeb, [1909] S. C. 
488.— SCOT. 

l. Cancellation of arrears of <mniu- 
lative jneference diuidewd.]— -Wlicro a 
memorandum arts, of assocn. of a 
CO. contained power to cancel arrears 
of dividends on cumulative preference 
shares, the ot., under Cos. Act, 1908, 
s. 120, sanctioned a scheme of arrange- 
ment between the co. & its share- 
holders, whereby such arrears were 
cancelled. — Rc Balmenach - Glkn- 
LiVET Distillery Co., Ltd., [1916] 
S. C. (H. L.) 639.— SCOT. 

m. Hardship to individual share- 
holder — Extension, of time in which to 
take vp shares in new company .] — 
Melville Coal Co., Ltd. (Liquidator) 
V. Clark (1904), 6 F. (Ct. of Sess.) 
913.— SCOT. 


PART III. SECT. 39, SUB-SECT. 1.— 

F. (a). 

7399 i. Of creditors— Majority required 
— Three-fourths in value of those present. ] 


— The requisite majority of creditors of 
a CO. to agree to a scheme of com- 
promise or arrangement between a co. 
& its creditors, under Cos. Act Amend - 
meut Act, 1892. ss. 3. 4, is three-fourths 
of those creditors of the eo. assembled 
at the meeting of the co.’s creditors &: 
not three -fourths of all the creditors of 
the (io. — Re C’ommercial Bank of 
Australia (1893), 19 V. L. R. 333. — 
AUS. 

n. Of shareholders — Class meet- 
ings.] — The CO. was in liquidation & an 
application was made on behalf of 
certaih bondholders, to call a mooting 
of the bondholders & of preferred & 
ordinary shareholders to approve of a 
scheme of arrangement with the co. 
under Winding-up Act, 1899, s. 3 : — 
Held : the licjuidator must convene 
separate meetings (a) of the bond- 
hfdders, (b) of the preferi'ed share- 
holders, (c) of the holders of common 
shares, & that fourteen days’ notice 
must be given of such meeting by 
advertisement in newspapers published 
in various provinces, also giving the 
names of the chairmen of the meetings, 

A A 
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(g) ; “ / ' 

debenture -holders present at a meeting, duly 
summoned under Joint-Stock Cos. Arrangement 
Act, 1870 (c. 101), s. 2, passed a resolution in 
favour of a proposed scheme for reconstructing 
the oo. The majority in number was made up of 
debenture-holder's, who were also shareholders, &, 
as such, under a heavy liability to the creditors of 
the CO. : — Held : the resolution could not have 
been passed bond fide, the majority having voted, 
not with a bond fide regard to the interests of all 
the debenture-holders, but for the purpose of 
escaping their own liability as shareholders, & 
the petition to obtain the sanction of the ct. to the 
scheme would be dismissed with costs . — He Wedg- 
wood CoAD & Iron Oo. (1877), 6 Oh. D. 027 ; 37 
L. T. 309. 

Annotation : — Refd. Re Alabama, New OrleaiiH, Texas & 
Pacific JimetJon Ry., [189i] 1 Cb. 213. 

7401. .] — Re Madras Irriga- 

tion & Canal Oo., [1881] W. N. 172. 

7402. .] — (1 ) The power given by 

Joint-Stock Cos. Arrangement Act, 1870 (c. 104), 
s. 2, to sanction a scheme of arrangement between 
a CO. in liquidation & its creditors extends to 
debenture -holders & other secured creditors, & 
enables the ct. to sanction a scheme, althougli it 
deprives debenture-holders of their security wholly 
or in part. 

(2) In exercising the power the ct. will not only 
ascertain that/ all statutory conditions have been 
complied with, but also whether the class of 
creditors summoned to the meeting was fairly 
represented by those who attended. & whether 
the statutory majority who approved were acting 
bond fide or were seeking to promote interests 
adverse to those of the class whom they professed 
to represent & generally if the arrangement is 
such as a man of business would reasonably 
approve . — Re Alabama, New Orleans, Texas & 
Pacific Junction Ky. Co., [1891] 1 Ch. 213; 60 
L. J. Ch. 221 ; 64 L. T. 127 ; 7 T. L. R. 171 ; 2 
Meg. 377, C. A. 

Annotations : — As to (1) Folld. Re Labuan & Borneo, 
Peirson v. Labiian & Borneo (1901), 18 T. L. R. 216. 
As to (2) Folld. Re English, Scottish & Australian Cliar- 
t-ered Bank, [1803] 3 Ch. 385. Oenerally, Refd. Re London 
Chartered Bank of Australia, 11893] 3 Ch. 540 ; 8neath 
y. Valley Gold, [18931 1 Ch. 477 ; Walker v. Ehnore’n 
German & Austro-Himgariari Metal Co. (1901), 85 L. T. 
767 ; Re Guardian Assee., 11917] 1 Ch. 431. Mentd. Re A 
DelRor, Ex p. Peak Hill Goldfield, [1909J 1 K. B. 430. 

7403. .] — Re English, Sco'rrisii & Austra- 

lian Chartered Bank, No. 7410, post. 

7404. Company carrying on business abroad 

— Separate meeting of English creditors.] — Re 

Queensland National Bank (1893), 37 Sol, Jo. 
632. 

7405. Of shareholders — Offer to induce ratifica- 
tion.] — A CO. formed for the purpose of acquiring 
& working a Govt, concession was unable to obtain 
sufficient moneys to complete the necessary works, 
& accordingly the directors entered into contracts 
for the 8un*ender of the undertaking to the Govt, 
for the best terms they could get, which did not 


admit of any distribution among the ordinary 
shareholders, but only among the debenture- 
holders & preference shareholders. Before the 
day appointed for a poll to be taken on the question 
of the ratification of the contracts, a letter was 
written by a firm holding a large number of prefer- 
ence & ordinary shares in the co. containing an offer 
to the ordinary shareholders in the event of the 
contracts being ratified. The ratification of the 
contracts, was carried by a very large majority of 
shareholders. The affairs of the co. could not be 
restored to their former position. On a petition 
for the sanction of the ct. to a scheme of arrange- 
ment by the liquidators of the co. for the purpose 
of carrying out the contracts : — Held : the offer to 
the ordinary shareholders did not invalidate the 
ratification of the contracts, & the scheme would 
be sanctioned. — Re Buenos Ayres Water Supply 

Drainage Oo., Ltd. (1892), 66 L. T. 408. 

7406. Class meetings — Shares partly paid 

with uncalled balance paid In advance — Separate 
class to fully-paid shares.] — For the purpose of 
class meetings of members summoned in a winding 
up to approve a scheme of arrangement under 
1908 Act, s. 120, holders of shares partly paid with 
the uncalled balance paid in advance of calls & 
carrying interest are a different class to holders of 
fully-paid shares. — Re United Provident Assur- 
ance Co., Ltd., [1910] 2 Oh. 477 ; 79 L. J. Ch. 
639 ; 103 L. T. 531. 

7407. Approval by some classes — Subse- 

quent approval of dissentient class.] — Re United 
Provident Assurance Co., T^td., [1911] W. N. 10. 

(6) Proxies. 

7408. Form of.] — Proxies for use on a recon- 
struction under Joint-Stock Cos. Arrangement 
Act, 1870 (c. 104), must be in the form approved 
by the ct., otherwise the reconstruction will 
not be sanctioned.— Re Inter-Oceanic Ry. of 
Mexico (Acapulco <te Vera Cruz), Ltd. (1896), 
8 Mans. 162 ; sxtb nom. Practice Direction, 40 
Sol. Jo. 545. 

AniwtaUon : — Folld. Practice Direction, [1910] W. N. 154, 

7409. .] — Practice Direction, [1910] 

W. N. 1 54. 

7410. May be deposited abroad^ — & telegraphed 

for use at meeting.] — (1) In considering whether a 
scheme ought to be sanctioned under Joint Stock 
Cos. Arrangement Act, 1870 (c. 101), the ct. has 
to sefi that the statutory conditions have been 
complied with, fJiat the majority are acting bond 
fide, & not overriding the minoiity for purposes of 
their own, & that the scheme is itself a reasonable 
one. 

(2) A winding-up order having been made 
against an English bank carrying on business in 
Australia, an order convening the creditors to 
consider a scheme under sect. 2 of the Act, pro- 
vided that the Australian creditors should be at 
liberty to give proxies to persons designated for 
the purpose by the official receiver, provided that 
such proxies were deposited at the office in Mel- 


— Re Port Hood Coal Co. (1906), 1 
E. L. R. 81.— CAN. 

o. Necessity for — Before peti- 

tion to sanation.] — A petition was 
presented in the name of a co., but, 
admittedly, really by the directors, 
for authority to call & hold moe tings &, 
if 80 resolved, approve of a scheme of 
arrangement : — field : the petition 
was prematnre because liefore the ct. 
could order a meeting under Cos. Con- 
solidation) Act, 1908, 8. 120, they must 
have before them a proposed arrange- 
ment between the co. & its members 


& be asked by the co. or by its members 
to interfere for the purpose of calling a 
meeting & that neither of those con- 
ditions was satisfied because the 
directors were not entitled to speak for 
the CO. in this matter, amalgamation 
not being ordinary purpose of manage- 
ment but the ct. sisted the petn. to 
give the directors an opportunity of 
bringing about that an arrangement 
shoiild be proposed between the co. & 
its members. — Dailuaink-Taliskku 
Distilleries, Ltd. v. Mackenzie 
(1910), 47 Sc. L. K. 717.— SCOT. 


p. Effect of failure to hold meetings 
— Objection raised after scheme sanc- 
tioned. an action by a co. against a 
member for calls, deft, set out a special 
agreement with the co. that calls were 
to be paid out of deposits with the 
CO. ; the CO. replied that the scheme 
of arrangement between the oo. & the 
depositors had been duly sanctioned. 
Deft, rejoined that there was no 
separate meetings held of the depositors 
who had special agreements as to calls ; 
to this the oo. demurred : — field : the 
mere fact of there being no separate 
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bourne or Sydney of the bank not later than 
three days prior to the holding of the meetings in 
London, & that particulars of the proxies were 
communicated by telegram to the official receiver 
for use at the meetings : — Held^ : there was power 
to make the order, & it was not necessary that 
the proxy papers should be in England at the 
time of the meeting. — Re English, Scottish &, 
Australian Chartered Bank, [1893} 3 Oh. 385 ; 

62 L. J. Ch. 825 ; 69 L. T. 268 ; 42 W. R. 4 ; 

9 T. L. R. 581 ; 37 Sol. Jo. 648 ; 2 R. 574, C. A. 

Annotationa : — As to (1) Consd. Re London Chartered Bank 
of Australia, [1893] 3 Ch. 540. Refd. Re Canning Jarrah 
Timber Co. (1900), 69 L. J. Ch. 416. As to (2) Reid. Re 
Queensland National Bank (1893), 37 Sol. Jo. 632 ; Re 
Syria Ottoman By. (1904), 20 T. L. R. 217 ; Rc Tea Corpn., 
Sorsbie v. Tea Corpn., [19041 1 Ch. 12. Oenerally, Mentd. 
Re. A Debtor, Ex p. Peak Hill Goldtteld, [1909] 1 K. B. 
430. 

7411. Must be held by members of class.] — For 

the purposes of a meeting of any particular class 
of persons, proxies can only be given to held by 
members of that class. — Re Central Bahia Ry. 
Co., Ltd. (1902), 18 T. L. R. 503. 

G. Conairuction of, 

7412. Ordinary commercial meaning — “ Dis- 

count.*’] — A scheme of arrangement with creditors 
made by a co. in liquidation should be construed 
in the sense that an ordinary business man would 
attach to it. Accordingly, where provision is 
made in such a scheme for payment of calls in 
advance “ under discount ” at 4 per cent, “ dis- 
count ” is to be interpreted in the commercial 
sense as meaning a rebate of interest at 4 per cent 
on the sum payable, & not as true mathematical 
discount or such a sum as would leave an amount 
which at 4 per cent would produce the sum pay- 
able when it becomes due. — Re Land Securities 
Co., Ex p. Farquiiar., [1896] 2 Ch. 320 ; 65 

L. .T. Ch. 587 ; 74 I.. T. 400 ; 44 W. R. 514 ; 12 
T. L. R. 373 ; 40 Sol. Jo. 500, C. A. 

AnruAaiion : — Refd* National Provident IiiHtitiition v. 
Brown, Browm v. National Provident lustitution. Provi- 
dent Mutual Life Aaace. Asaoen. v. Ogaton, O^toii v. 
Provident Mutual Life Aascc. Ahsocu., [1920] 3 K. B. 35. 

7413. Postponement of payment to “ debts 
proved ’* — Interest accrued subsequent to winding 
up.] — Re New English Bank of River Plate, 
Ltd. (1898), 14 T. L. R. 526, C. A. 


(Consolidation) Act, 1908, etc. 1069 

. Effect of, 

7414. As discharge of contributories from lia- 
bility.] — Re London Chartered Bank op Aus- 
tralia, No. 7379, ante, 

7415. Claims for breach of contract.] — Pltf. hod 

a contract of employment for seven years with 
resp. CO., commencing in 1910. In May, 1911, 
pltf. was given a week’s notice t/O leave, but he 
refused to leave, & was then told he would have to 
leave in tln*ee months. At the expiration of that 
time he was sent away. In May, 1911, a petition 
to wind up the co. was presented, & a scheme being 
proposed pltf. attended a meeting of creditors & 
approved a deed of arrangement under which he <fe 
other creditors were to receive 10,v. in the £. At 
the date of the meeting there was a sum due to 
pltf. for commission, & he approved & voted for 
the scheme with reference to that sum only, & 
not with reference to his claim under the agreement 
of employment for seven years. The scheme of 
arrangement was subsequently approved by the 
ct. under 1908 Act, s. 120. In an action claiming 
damages for breach of the agreement of employ- 
ment the jury found a verdict in favour of pltf. 
for £225 : — Held : although pltf. did not put 
forward a claim for the breach of the agreement 
under the deed of arrangement, he was not barred 
from claiming damages in respect of the breach &, 
he was entitled to judgment for £112 10s., being 
10s. in the £ on the amount found by the jury. — 
CuRTie r. B. IT. R. T. Co., Ltd. (1912), 28 T. L. R. 
585, C. A. 

i. Practice and Procedure, 

7416. Petition — How entitled.] — Slater v, 
Darlaston Steel & Iron Co., [1877] W. N. 105. 

Annotations : — Mentd. Re Empire Milling Co. (1890), 59 

L. J. Ch. 345 ; He Alabama, New Orleans, Texas & Pacific 

Junction Ry., [1891] 1 Ch. 213 ; Re. Guardian Assce., 

[1917] 1 Ch. 431. 

7417 . Amendment of clerical error.] — Re 

Preston Davies Tyre ^ Valve Co., Ltd. (1890), 
40 Sol. Jo. 801. 

7418. Appeals — Creditor not party but bound by 
decision — Leave necessary.] — A judge having 
made an order sanctioning an arrangement under 
Jomt-Stock Cos. AiTangement Act, 1870 (c. 104), 
an appeal was presented by persons whose interests 


mooting, no prejudice to deft, being 
proved or alleged, was not a fatal 
objection to the scheme sanctioned &, 
In any case, the point should have been 
ralBOd before the judge who sanctioned 
the scheme. — Excelstob Land Invest- 
ment & Bcilding Co. & Bank, Ltd. 
V. Phelan (1898), 19 N. S. W. L. R. 
59.— AUS. 

PART III. SECT. 39. SUB-SECT. 1.— G. 

Q. To ‘pay interest,'] — By a scheme 
of arrangement adopted by a majority 
of depositors & duly sanctioned by the 
ot. under Joint Stock Cos. Arrange- 
ment Act, deft. CO. agreed to pay 
interest at a certain rate upon money 
which had been deposited with it : — 
Held : the obligation to pay Interest 
arose out of the contract with the 
depositors, & was not created by the 
statute, & therefore defts. were liable 
to be sued for six years’ arrears of 
interest only. — Dewar v. Excelsior 
Land, etc. Co. (1906), 6 S. R. N. S, W. 
433.— AUS. 

r. Postponement of rights hy one 
creditor — Until other creditors paid — 
Whether conditional on company con- 
tinning to carry on hasincss.] — In Aug. 
1909, oo. A. was Indebted to co. B., 
&; also to sundry other creditors, & 
was unable to pay these debts, A 


deed was made between co. B., co. 
A. & the creditors, whereby co. B. 
covenanted with the ci’edltors, & by a 
separate covenant with co. A., that 
it would not at any time take any stops 
to enforce payment of its debt or any 
part thereof until the whole of the 
creditors of co. A. under the amoimt 
of £10 should have been paid in full, 
& also until the creditors under the 
deed should have been paid in full 
their respective amount-s. At the 
date of the deed co. A. was indebted 
to CO. B. In the sum of £2,287 14«. 2d,, 
& to the creditors, parties to the deed, 
in the sum of £1,092. In Aug. 1912, 
CO. A. went into vohmtary liquidation, 
& between the date of the deed & the 
liqiildatlon It had incurred unpaid 
debts to various creditors to the amount 
of £408 12j9. 3d. On liquidation the 
assets of co. A. amounted to £375, & 
co. B. put in its proof for its debt of 
£2,287 14s. 2d., claiming that it was an 
Implied condition that its covenant to 
postpone its claim should be subject to 
co. A. continuing to carry on its 
business, & that such covenant would 
not be operative in the event of co. A. 
going into liquidation before the 
creditors under the deed had been paid 
in full : — Held : there was no such 
implied condition, & the liquidator 
should receive the pi*oof, but co. B. 


should not be allowed to rank for 
dividend in competition with the 
creditors, parties to the deed, but 
should be postponed until the latter 
wore fully paid. — Re New Zealand 
Imperial Cash Register Co., Ltd. 
(1913), 32 N. Z. L. R. 981.— N.Z. 

PART III. SECT. 39, SUB-SECT. 1.— H. 

s. On failure of company to carry 
out scheme — Creditors remitted to original 
position.] — On the failure of a co. to 
carry out a scheme of arrangement 
which provided for payment of 1 2«. 6rf. 
In the pomid to the creditors, the 
creditors fcoimd by the scheme were 
remitted to their original rights, & 
were at liberty to prove In the subse- 
(juent liquidation of the co. for the 
fuU amount of their original claims, 
giving credit, however, for any amounts 
received under the scheme. — 7?r 
Aleked Shaw & Co. (1897), 8 Q. L. J. 
48.— AUS. 

PART III. SECT. 39, SUB-SECT. 1.— I. 

t. Originating summons for order 
to convene meetings — If majority 
obtained, proceedings for sanction by 
petition.] — When it Is desired to obtain 
the sanction ot the ct. to a scheme of 
arrangement under Cos. Consolidation 
Act, 1908, s. 120, the practice is to 
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Sect. 39. — Arrangements and compromises : Sub- 
sect. 1, ; 

as creditors were afTected by the scheme, but who 
had not opposed the scheme at the meeting of 
creditor.s, nor appeared before the judge when his 
sanction was applied for, nor obtained leave to 
appeal : — Held : the right of appeal under the 
Act is governed by 1862 Act, s. 124, which gives a 
right of appeal subject to the same conditions as 
appeals from decisions in the ordinary jurisdiction 
of the ct. ; as according to the practice of the 
Ct. of Ch. a person not a party to the i^roceedings 
could not appeal from an order without the leave 
of the ct., the present appeal must be dismissed, 
applts. not having obtained leave, & the case not 
being one in which the ct. thought that leave 
ought to be given. — Re Securities Insurance 
Co., [1894] 2 Ch. 410 ; 63 L. J. Ch. 777 ; 70 L. T. 
609 ; 42 W. R. 465 ; 38 Sol. Jo. 437 ; 1 Mans. 
289 ; 7 R. 217, C. A. 

7419. Stay of proceedings— Execution of judg- 
ment recovered prior to order summoning meetings.] 

— On an application by deft. co. under 1908 Act, 
s. 120, an order was made that meetings of the 
creditors & of the members of the co. be sum- 
moned for the purpose of considering &, if thought 
fit, of agreeing to an arrangement proposed to be 
made between the co. & its creditors & members. 
Before the meetings had been lield, the co. applied 
to the ct. to grant a stay of execution on a judg- 
ment recovered by pltf. against the co. previously 
to the making of the order summoning the meet- 
ings ; — Held : there was no power to grant a stay 
of execution. — Booiii v. Walk den Spinning 
Manufacturing Co., Ltd., [1909] 2 K. B. 308; 
78 L. J. K. B. 704 ; 10 Mans. 225, D. C. 

7420. Petition by liquidator to sanction scheme — 
Summons by receiver in debenture-holders* action 
to approve conditional contract — One order on two 
applications.] — Where a co. is in liquidation & a 
receiv(T has been appointed in a debenture- 
holders’ action & there is before the ct. both a 
petition by the liquidator to sanction a scheme of 
arrangement & a summons by the receiver to 
approve a conditional contract of sale, one order 
can be made on the two applications. — Re Dur- 
ham Collieries Electric Power Co., Ltd., 
Poole v. Durham (Joi^lieries Electric Power 
Co., Ltd. (1913), 57 8ol. Jo. 558. 


7421. Costs — Stamp duty on securities issued by 
new company — How borne.] — Re Goldsborough, 
Mort a Co., Ltd. (1893), 37 Sol. Jo. 728. 

7422. Of convening meeting— Discretion of 

taxing master.] — In the case of notices of judg- 
ment in a debenture-holders’ action <fe of meetings 
of creditors & members of a co. to agree to an 
an‘angement under 1908 Act, s. 120, the taxing 
master may, under R. S. C. 1883, Ord. 45, r. 27, 
sub-r. 38 A., assess the costs thereof at gross sums, 
& in that sub-rule the words “ other cause ” are 
not to be read as ejusdem generis with those 
matters which are expressly mentioned in the sub- 
rule, but the taxing master may act on the sub- 
rule in cases where no misconduct or negligence 
on the part of the solrs. whose costs are being 
taxed is imputed. — Re Commonwealth Oil 
C oRpN., Ltd., Pearson v. Commonwealth Oil 
CORPN., Ltd., [1917] J Ch. 404 ; 80 L. J. Ch. 348 ; 
116 L. T. 402 ; 01 Sol. Jo. 315. 

Annotation : — Consd. Re Wyatt’H Appln., [191 cS] 2 Cli. 2!)3. 


SuB-SEOT. 2 . — Compromispjs by Liquidator. 

7423. Power of liquidator — To release future 
liabilities — On payment of fixed sum.] — The ct. will 
confirm an arrangement by which a party found 
to be a contributory in a joint-stock assocn., in 
consideration of the payment of a certain sum, was 
to be released from all future liabilities. — Re 
INDPJPENDENT Assurance Co. (1851 ), 17 L. T. O. 8. 
89. 

7424. .] — Where an olhcial 

liquidator proposed to compromise with the con- 
tributories generally, under a compulsory winding 
up, by accepting £20 per share to be x^^dd speedily, 
in lieu of calls to the extent of £25 x>er share, pay- 
able at intervals over two yeai's, A. the comx>romise 
was axiproved by creditors to the (ixtent of 
£323,000 out of creditors to the extent of £305,000, 
the remaining creditors not op})osing : —Held : an 
order would be made sanctioning the |)i*oxiosed 
compromise. — Re Smith, Knight & Co. (1868), 
37 L. J. Ch. 864 ; 10 W. R. 1104. 

7425. Voluntary winding up — Compromise 

not sanctioned by extraordinary resolution — 
Binding tili set aside.] — CYciaoMAKERfei’ (Jo-oper- 
ATivp] Supply (’o. v. Sims, No. 0803, ante. 


obtain upon originating summons an 
order convening the reiiuisito meeting 
or meetings to consider the scheme ; if 
the necessary majority is olitained, the 
sanction of the ct. may then be sought 
on petition. — Re Companies Consoli- 
dation Act, 1908, Re John Clarke & 
Co., LTD., [1912] 1 I. II. 24.— IR. 

PART III. SECT. 39, SUB-SECT. 2. 

a. Power of liquidator — In respect 
of calls — Whether sanction oj cornpanu 
necessary.} — The power given by Cos. 
Act, 8. 211, to liquidators in a volun- 
tary winding up to compromise with 
contributories in respect of calls. Is not 
confined to cases where the sanction of 
an extraordinary resolution of the co. 
has been obtained, but the ct. may 
sanction such compromises & the 
liquidators may act upon such sanction 
in lieu of that of an extraordinary 
resolution of the co. — Re British 
Australian Land & Banking Co., 
Ltd. (1892), 13 N. S. W. Eq. 42.— AUS. 

Creditors to receive dehen- 

iure stock in new company.] — In the 
course of the winding up i)y the ct. of 
the B. co., a scheme of reconstruction 
was adopted by a majority of Uie 
creditors & contributories, under w’bich 
a new co. was to be incoirorated with 
the same name as the old, but with a 


larger share (;apital, & the unsecured 
creditors wore to receive debenture 
stock at par for thcii* claims as proved. 
A minority at the meeting, being 
\iiisecnired creditors, objected to the 
scheme, & upon application to the 
High CJt. of Griqualand l)y the del>en- 
ture holders of the old co. for a sanction 
of the scheme, the minority appeared to 
oi)ject : — Held : the High Ct. properly 
refused to sanction the scheme as 
not being within the powers of the 
liqiildatpr. — Jle North-Eastern Bult- 
FONTEiN (In Liquidation) (1894), 
7 H. C. 117 ; 118. C. 308 ; 4 C. T. K. 
399.— S. AF. 

o. Sanction of cou?'t — Compromise 
before list of conirifmtories settled .] — 
Under Indian Cos. Act, s. 174, the ct. 
has power to sanction compromlseB of 
calls, d<d>t8 & liabilities boforo the list 
of contilbiitories has been settled, or 
the compotonce of the shareholders has 
been ascertained. — Bank of Hindu- 
BTAN, China, & Japan v . Eastern 
Financial Absocn., Ltd. (1869), 3 
B. L. H. P. C. 8 ; 12 W. K. 27 ; 13 
Moo. Ind. App. 15.— IND. 

d. Whether necessary — Failure 

to obtain — Repudiation by debtor .] — 
A compromise between a liquidator 
of a co. & a debtor or creditor 
of the CO. which Is otherwise binding 


upon both cannot afterwards be 
<)Djected to on the givumd that the 
liquidator did not obtain the sanction 
of the ct. to th(3 compromise. — Harkib 
(Frank), &: Oo., Ltd. v. Kora 
Hakahaia (1914), 33 N. Z. L. K. 1074. 
— N.Z. 

e. — — Repudiation by 

liquidator.] — A coiupronuse effectA)d 
between the liquidators of a. bank placed 
under the winding-up Act, A: a con- 
tributory is not fluaf & binding until 
sanctioned by the ct. 

Where the ofilclal liquidators of a 
batik in liquidation accepted the 
assignment of the estate (if a share- 
holder In the bank, in compromise of 
Ills liability to contribute, without 
having obtained the ct.'s sanction, 
certain acts were done tmder this 
assignment although the formal deed 
had not been executed : — If eld : the 
liquidators were not debarred from 
repudiating the arrangement, & apply- 
ing for the sequestration of the snare - 
holder’s estate. — Cape of Good Hope 
Bank (In Liquidation) v . Deneys 
(1891), 8 8. C. 103.— S. AF. 

f. Failure by liquidator 

to apjdy for — Whether debtor may set np 
as a defence.] — In an action by a co., 
vvhitjh was being wound up subject to 
the supervision of the ct., & its llquidu- 
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7426. How far binding — Question not really 
doubtful.] — To render valid the compromise of a 
litigation, it is not necessary that the question 
in dispute should really be doubtful, if the parties 
bond fide consider it to be so. Therefore where, 
after the decision inBright v.Huttoyi^ No. 0232, antCt 
a person placed on the list of contributories as an 
allottee & provisional director, agreed to pay a sum 
in discharge of his liability under a compromise 
approved of by the master, he was not allowed to 
recede from the agreement on the grounds that he 
had misapprehended the decision in BH^ht v. 
Hutton, Sd that there was really no question to be 
the subject of a compromise . — Re Midlani> 
Union, etc. Ry. ('o., Lucky’s Case (1853), 4 De 
G. M. & G. 356 ; 22 L. J. Ch. 732 ; 18 L. T. O. S. 
235 ; 17 Jur. 1143 ; 1 W. R. 440 ; 43 E. R. 545, 
L. JJ. 

7427. Sanction of court — Facts must be fully 
disclosed.] — When an order has been made under 
Joint-Stock Companies Amendment Act, 1858 (c. 
60) for the compulsory winding up of a co., the 
ct., notwithstanding the discretionary power 
which it has, will not sanction a compromise 
between certain of the contributories, unless upon 
sufficient evidence being furnished as to the basis 
on which the compromise is to be supported. — 
Rc Nortiiumbkuland Durham District Bank- 
IN(J Co., Rx p. Toi'TY (1860), 1 Drew. & Sm. 273 ; 
3 L. T. 94 ; 6 Jur. N. 8. 849 ; 8 W. R. 713 ; 62 
E. R. 383 ; sub 7iom, Re Northumberland & 
Durham District Banking Co., Ex p. Totty, 
Re Northumberland & Durham District Bank- 
ing Co., Ex p. Bartleman, 29 L. J. Ch. 702, L, JJ. 

Annotatioiin : — Expld. & Distd. fiaiik of Hiiidufitau, China &; 

.lapaii V. EaBteru Fiiiaueial Assocn. (ISf)!)), L, R. 2 P. C. 

481). Re!d. Nioholl u. Eborhardt C’o. (1888), .08 L. J. Cli. 

31)1). 

7428. Compromise beneficial to majority of 

shareholders.]— fiJie pow(‘rs of compromise given 
by 1856 Act, s. 90, to the official li(iuidator of a co. 
with the consent of the ct., arc* not supers<Hled by 
those given to such liquidator by 20 & 21 Viet., c. 
14, s. 16, repealed & re-enacted by 21 & 22 Viet., 
c. 60, s. 19, & the ct. has jurisdiction to sanction 
the compromises of any claim made against the 
co., if it sliall consider it expedient & beneficial, 
having regfird to the interests of all parties, so to 
do. ~ Re Risca Coal & Iron Co (1861), 30 Bcav. 
528 ; 31 D. J. Ch. 283 ; 8 Jur. N. 8. 128 ; 10 W. R. 
160 ; 54 E. R. 994 ; on appeal, sub uom. Re RiscA 
Coal & Iron Co., Ex p. Hookey (1862), 4 De G. F. 
^ J. 456, L. C. 

Arnwtatioji Mentd. lie, Greaves, Kx p. AVliittoii (1880), 

13 Ch. D. 881. 

7429. - — “ - What amounts to — Sanction by chief 
clerk.] — An official manager, having entered into 
a compromise with an alleged contributory in the 


winding up of a co., believing that some of the 
statements made by the contributory were untrue, 
sought to set aside the compromise, on the ground 
that it had only received the sanction of the chief 
clerk, 4& had not received that of the judge, or been 
brought before his attention : — Held : the com- 
promise was valid, although it had not been 
brought before the judge. — Rc Home Counties 
Life Assurance Co., Ex p. Garstin (1862), 6 
L. T. 374 ; 10 W. R. 4.57. 

7430. Whether necessary — Voluntary 

winding up — Matter already before court.]— A 
claim made against a co. which was in course of 
voluntary winding up, was submitted to the ct. 
for adjudication. After some proceedings towards 
obtaining such adjudication had taken place, 
an agreement for compromise was come to between 
claimant & the liquidator, subject to the sanction 
of a general meeting. A general meeting, imder 
1862 Act, 8. 159, sanctioned the compromise by a 
large majority ; but some contributories strongly 
opposing its being carried into effect, the liquidator 
applied to the ct. for directions. The Master of 
the Rolls was of opinion that although the com- 
promise liad been sanctioned by the general 
meeting, the ct. was bound to look to its propriety, 
& his Lordship not being satisfied of its propriety, 
refused to make any order : — Held : as the ct., 
although the winding up was purely voluntary, 
had seisin of this particular claim, it would not, 
without considering the propriety of the com- 
X^romise, order it to b(* carried into effect because 
it had been sanctioned by a general meeting, but 
such sanction was an important element in judging 
of its x)ropriety. — Rc Lama Coal Co., Ex p. 
Miller (1867), 2 Ch. App. 692 ; 36 L. J. Ch. 837 ; 
10 L. T. 726 ; 15 W. R. 1054, L. JJ. 

Annotation Mentd. Pc Ijondon Flour Co. (1868), 10 W. R. 

552. 

7431. Winding up under supervision.] 

— Re Anglo-Romano Water Co., Wright’s Case, 
No. 7273, ante. 

7432 . Whether binding on dissentients.] — 

The ct. has jurisdiction, under 1862 Act, ss. 159, 
160, to sanction a compromise between a co. & its 
creditors & contributories, to declare such com- 
promise binding ux)on dissentient creditors & con- 
tributories. — Re Commercial Bank Corpn. op 
India the East (1869), L. R. 8 Eq. 241 ; 38 
L. J. Ch. 525 ; 20 L. T. 839 ; 17 W. R. 840. 

Avnointiov , : Nioholl r. Eberlmrdt Co. (1888), 58 

L. J. Ch. 301). 

7433. ,] — 'xqje insurance co. pur- 

chased the businesses of several cos., & indemnified 
them against their liabilities. 8omc of the policy- 
liolders of the amalgamated cos. accepted the 
liability of the A. co., <fc some did not. Afterwards 


tor Hffainst an allowed debtor of the 
co., dcfoiidcr pleaded that the liquida- 
tor having: agreed to a. coniproriiiHC of 
the claim sued for, & having failed 
to apply to the ct. for its sanction, 
was barred prrsonxili exceptions, from 
Insisting In the action. The ct. 
repelled this plea upon the ground that 
there was locnn pmniieniim until the 
sanction of the ct. had been obtained, 

6 that the liquidator was not bound to 
apply for the sanction of the ct. or to 
recommend the compromise to it. — 
Retd & Latdlaw, Ltd. v. Retd (1905), 

7 F. (CT. of ScHS.) 457 ; 42 8c. L. It. 
314 ; 12 8. L. T. 705.— SCOT. 

g. Jurisdiction of court to set 
asMc — Discharges given to insolvent 
contributories— Fraud.} — Nothing short 
of a case of fraud will induce the ct. to 
open up discharges in favour of Insol- 
vent contributories granted by the 
liquidators of a co. which was being 


wound up subject to supervision.-— 
City of Glahoow Bank (LTqi'ii‘ATOits) 
V. Assets (’o., Ltd. (1883), ID R. 
(Ct. of 8ess.) 676.— SCOT. 

h. (Concealment of material 

facts.] — Where it is fomid In the 
liquidation of a co., while matters are 
still entire, that the sanction of the ct. 
to a compromise between the liquidator 
& creditors has been obtained by con- 
T'oalrnont or non-disclosuro of materia 1 
facts, although with no fraudulent 
intention, such compromise cannot 
stand. — Hendeumon (I). & W.) & Co. 
V. Stewart (1894), 22 R. (Ct. of Sess.) 
154 ; 32 Sc. L. R. 120 ; 2 S. L. T. 
367.— SCOT. 

k. — Separate actions 

were raised by a co. against the 
testamentary trustees of two contri- 
butories, who had been discharged of 
their liabilities on a surrender of their 
assets to the liquidators, for reduction 


of the discharges on the ground that 
the contributories had failed to disclose 
certain properties specified, & also 
failed to disclose other properties not 
spocllied in the summons : — Held : 
pursuers must bo allowed a proof 
restricted to the specified items. — 
Asseto Co., Ltd. v. Bain’s TnusTriFAi 
& Phillips’ Tkuhtekh (1904 )» 6 F. 
(Ct. of Sess.) 676.— SCOT. 

I. Compromise of claims against 

d irecU)rs — Iimdequate terms. 1 — E . Co . 
went into volmitary liquidation, which 
was afterwards continued as a liqui- 
dation under supervision. There were 
no rcallsablo assets ; but a third 
party guaranteed to the liquidators a 
smn of money which was actually 
paid & still later another offer w'os 
made of a sum of money subject to the 
sanction of the ct. being obtained to a 
compromise of the various claims 
w hich had emerged in the liquidation : 
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Sect* 89. A-TTatigemenie and compromises : Sub'^ 
sect* 2* Sect. 40 ; Sub-sects* 1 <£: 2, A.] 

the A. CO. & the other cos. were ordered to be 
wound up. A scheme of reconstruction wa 43 pro- 
posed for the sanction of the ct. under which the 
contributories of the A. co. & the other cos. were 
to pay certain contributions ; & the assets of the 
A. co. & also the contributions when called up, 
were to be handed over to a new co., which was to 
take the business & pay the policies when they 
arrived at maturity, with a deduction of £5 per 
cent, on their amounts. The scheme had been 
^cepted by a majority of three-fourths in value of 
the creditors present at meetings of each of the 
coSy & also by a large majority of the share- 
holders : Held : the ct. had no jurisdiction to 
sanction the arrangement. Such a scheme is not 
a sale within 1862 Act, s. 95, The ct. has no 
power, under sects. 159 & 160, to sanction an 
arrangement by which a minority of creditors or 
contributories are bound to accept a compromise 
against their will. Considering the different value 
of policies of the same amount on different lives, 
& considering that it was uncertain in which cases 
there had been a novation by the policy-holders of 
the amalgamated cos., it was not possible to 
estimato the amounts of the claims of the individual 
creditors of the respective cos., & the ct. could not 
act under the powers of Joint-Stock Cos. Arrange- 
ment Act, 1870 (c. 104). — He Albert Life Assur- 
^CE Co (1871), 6 Ch. App. 381 ; 40 L. J. Ch. 
505 ; 24 L. T. 768 ; 19 W, R, 670, L. JJ. 

Jrmol^ion :^^onsd* Nlcholl v. Eberhardt Co. (1888), 58 


7434. Jurisdiction of court to set aside.] — The 

judge in chambers has power to set aside a coni- 
<^ntercd into with his sanction by the 
ofhcial liquidator in a vending up, under 1862 Act, 
s. 160 ; but imless the compromise requires the 
approval of the ct., the judge does not possess 
^ch jurisdiction. — He Leeds Banking Co., Ex v* 

J 12 Jur. N. S. 780 ; 

14 VV. R. 850. 

1 . Facts not properly before share- 

holders.] The arts, of assocn. of a joint-stock co. 
provided that if a director was individually con- 
cerned in, or participated in the profits of any 
contract with the co., except as manager, or 
managing director of it, his office of director 
imould be vacated. C. was the owner of an estate, 
A a mrector of the co. He entered into a contract 
on the face of which he appeared to be the agent 


for his son in the transaction for the sale to the oo. 
of the estate. The purchase was never completed. 
The co. was ordered to be wound up. A com- 
promise of C.'b claims against it was proposed & 
approved of by the chief clerk. That approval 
was afterwards objected to by several of the largest 
shareholders of the co., on the grounds that the 
original contract with C. was an invalid one ; that 
the shareholders had never had a proper oppor- 
tunity of discussing the matter ; that in fact, they 
were ignorant of the circumstances connected 
with the arrangement, but thought, if they had 
known them, they would not have sanctioned the 
compromise : — Held : under the circumstances, 
the compromise could not be upheld, but the ct. 
expressed no opinion on the validity of the original 
contract. — Re Central Darjeeling Tea Co., 
Ltd. (1866), 15 L. T. 234. 

7436. Jurisdiction of court to compel liquidator 
to accept compromise.] --The ct. has no juris- 
diction to order the liquidator in a winding up to 
consent to a compromise with a contributory. — 
Re East of England Banking Co., Pearson’s 
Case (1872), 7 Oh. App. 309 ; 41 L. J. Ch. 524 ; 
27 L. T. 379 ; 20 W. R. 394, L. JJ. 

Annotation FoUd. Re International Contract Co., Hun- 

koy’8 Case (1872), 41 L. J. Ch. 385. 

7437. -- — .] — ;The ct. will not compel a liqui- 
dator against his judgment to sanction a com- 
promise of debts. — Re International Contract 
Co., Uankey’s Case (1872), 41 L. J. Ch. 385 ; 
26 L. T. 358 ; 20 W. R. 506. 

Effect of compromise with transferee — On lia- 
bility of transferor as contributory.] — See Nos. 6227, 
6229, 6283, ante. 


Sect. 40.— DEFUNCT COMPANIES. 

Sub-sect. 1 . — Removal from Register op 

Companies. 

Sec 1908 Act, s. 242. 

7438. Effect of — On personal liability of officers.] 

— ^Where a co. neglects to send to the Registrar 
of Joint-Stock Cos. the annual return required by 
1862 Act, s. 26, as amended by Cos. Act, 1900 (c. 48), 
s. 19, <fe the Registrar strikes the name of tlie co. 
off the register under Cos. Act, 1880 (c. 19), s. 
7 (4), as a defunct co., the ct., upon an application 
under sect. 7, sub-sect. 6, of the 1880 Act, to restore 
the name to the register, has no power to impose 
a x><^nalty as a condition of restoring the name. 


— Held : it was the duty of the ct. li 
such a ca«o to exercise its dlscretioi 
after fair Sc full disclosiu’e of the facts 
in the present case the clal/ns againsi 
the directors of the E. Co. seemec 
80 serious Sc substantia 
that the terms of compromise offeree 
might well be set down as inadequate 
as, however, the arrangement, 1 
carried out, would put an end to noi 
against the directors oJ 
the E. Co., but also the claim of the 
thirc party guarantor, on a balance ol 
considerations & for reasons of expedl* 
ency, the prayer of the liquidators 
note for sanction of the compromise 
would bo granted. — Ecuadorian 
^HocN., Ltd. (In Liquidation) v. 
Fox (1U07), 14 S. L. T, 699.— SCOT. 

7436 i. Jurisdiction of court to compel 
l^ixdaior to accept compromise — 
There is no power given by Winding- 
up Act, R. s. C., c. j 29, to enforce a 
compromise upon dissentient minori- 
ties, of creditors. Semble : a liquidator 
cannot be compelled to consent to a 
compromise, Sc even when, a com- 
promise is recommended by a liquidator, 
it may be frustrated by an opposing 


niiuority . — Re Sun LiTHOGUAniiNO 
Co. (1893), 24 O. li. 200.— CAN. 

7436 ii. .} — Under Cos. Act, 1862, 

s. 160, the ct. will not compel liquida- 
tors to accept a compromise of which 
they do not approve. — Tennent v. 
City of Glasgow Bank (1879), 6 li. 
(Ct. of Sess.) 972 ; 16 Sc. L. II. 555,— 
SCOT. 

m. Compecymise on ierms of credits )r 
surrendering all his assets — Property 
held jointly — Creditor bouTid to procure 
conveyance of one-half pro indivisoA 
—The liquidators of a co. agreed 
to discharge their claims against a 
contributory on receiving a surrondor 
of his whole estate. The compromise 
proceeded on the faith of a list of the 
contributory’s assets prepared hy him. 
This list contained, inter alia, the entry 
of a heritable i>roperty as “ held 
iolntly with G,” The property 
belonged to the contribiitoiy & O. 
cquedly 3 >ro iruHviso, Sc the title was a 
conveyance by the contributory to 
himself & G., the survivor of them, & 
the heir of the survivor, in trust for 
the purposes specified In a separate 
minute of agreement & declaration of 


trust. G. declined to concur In 
granting a conveyance of the con- 
tributory’s share of the property to 
the liquidators, & the contributory 
oflemd instead to assign to them his 
interest in the trust Held : imder 
the terms of the compromise ho was 
bound to procure Sc deliver to tho 
liquidators a valid conveyance of one- 
half pro indiviso of the subjocte in 
question. —Ulark v. City of GLAgaow 
Bank (Liqittdators) (1882), 9 11. (C3t. 
of Hess.) 1063 ; 19 So. L. R. 79^—- 
SCOT. 

n. Camprotnise with creditors — Meet- 
ings ordered to consider.] — The ot„ 
on the application of the nrovlsional 
liquidator of a co., directed meetings 
of creditors Sc contiibutorles under 
Act 31 of 1909, 8. 104, to consider a 
scheme involving a compromise 
between the oo. & its creditors. Sc 
ordered a copy of the scheme to bo 
attached to each of the notices con- 
vening the meetings. It is not neces- 
sary to submit such scheme to the 
minister under Cos. Act, s. 209.— Re 
Deep WA’rER Diamonds, Ltd., Ex p, 
CklusiNS, [19211 W. L. D. 31.^. AFC 
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By sect. 7, sub*sect. 4, of the 1880 Act, the effect 
of striking the name of a co. off the register is to 
dissolve the co., but the personal liability of its 
officers for the engagements made as its agents 
w preserved, & the mere restoring of the name to 
the register does not relieve them from that 
liability. To relieve them from liability the ct. 
must make an order under sect. 7, sub-sect. 5. — 
Brown Bayley’s Steel Works, Ltd, (1905), 
21 T. L. R. 374. 

7439. Remedy of creditors — Petition to 

wind up.] — Wliere the name of a co. has been struck 
off the register as defunct by the Registrar of 
Joint-8tock Cos., acting under Cos. Act, 1880 
(c. 19), s. 7, & the CO. has been dissolved, a creditor 
who seeks to enforce the liability of any director, 
managing officer, or member under sub-sect. 4 
of that sect, should do so by a petition to wind 
up the CO . — Jie Anglo-American Exploration 
Development Co., [1^98] 1 Ch. 100; 07 

L. .) . Ch. 45 ; 4 Mans. 389. 

AtinoUiHon : — Apld. lie Grosveuor House IToperty Acqulsi- 
tion & InvesUneat Hldg. Soc. (1902), 71 L. J. Ch. 748. 

7440. .] — Where the registration 

of a building society has been cancelled, & it has 
ceased to carry on business, a creditor’s remedy 
is to petition for a winding-up order. — Re 
Cposvenor House Property Acquisition & 
Investment Building Society (1002), 71 

L. ,1. Ch. 718 ; 50 W. R. 630. 


Sub-sect. 2. — Restoration to Register. 

A, In General, 

7441. When ordered — -Whether company In 
operation — Omission to register order to wind up.J — 

lie Estates Investment Co. (1883), 27 vSol. Jo. 
585. 

7442. Statutory notices not received.] 

— Re Financial (’orpn.. Ltd. (1883), 27 Sol. Jo. 
109. 

7443. — „’Phc winding up of a 

CO. began in 1880, a call wasTiiade in May, 1883. 
Tlie Registrar of .loint-Stock Cos. sent notice to 
the office of tlie co. as required by 43 Viet., c. 19, 

H. 7, but by an at^cident the notice could not be 
dclivt‘red A: it was returned. In Ajir. 1887, lie I 


struck the name of the co. off the register. Nothing 
appeared to have been done by the co. between 
1883 & 1888, but on the petition by the liquidator 
to have the name restored, &; on production of 
evidence that some debts were stiU unpaid as also 
some calls, the ct. directed the co.’s name to be 
restored to the register. — Re Carpenter’s Patent 
Davit Boat Lowering & Detaching Gear Co. 
(1888), 1 Meg. 26. 

7444. .] — Re AusteRjLtd. (1903), 

47 Sol. Jo. 778. 

7445. .] — It is not necessary for 

a dissolved ct)., when presenting a petition under 
1908 Act, 8. 242, sub-sect. 6, to have its name 
restored to the register, to iircsent such petition 
during the period between the striking off & the 
dissolution. 

The practice in the past has bt'en for the publica- 
tion of dissolution of the co. in the Gazette to 
follow almost immediately on the striking off of 
the co.’s name by the Registrar, <fe it has been a 
common & usual practice to make orders for 
restoration after the date of dissolution under 
.sub-sect. 5 of sect. 242, <fe this practice ought not 
to be disturbed . — Tie Hall (Conrad) & Co., Ltd. 
(1916), 60 Sol. Jo. 666. 

7446. .J — Re Hollinwood Estate 

Co., Ltd. (1886), 3 T. L. R. 232. 

7447. For purposes of winding up 

only.] — The ct. has jurisdiction under Cos. Act, 
1880 (c. 19), s. 7 (5), to restore to the register of 
joint-stock cos. the name of a co. which has been 
struck off by the registrar under the provisions of 
that sect., although, at the time of striking off, 
the co. was carrying on business only for the pur- 
pose of a voluntary winding up. — Re Outtay 
Assurance Society (1887), 34 Cli. D. 179 ; 56 
L. J. Ch. 448 ; 56 L. T. 477 ; 35 W. R. 343. 
Aan<)tatloii : —FoUd. lie Hall (19U5), 60 Sol. Jo. CGG. 

7448. Abortive company.] — Re 

British Incandescent Heating Syndicate, 
Ltd. (1901), cited in Halsbury’s Laws of England, 
Vol. V. at p. 611. 

7449. For purpose of realising assets.] — 

Langlaagte Proprietary (’o., Ltd. (1912), 28 
T. L. R. 529. 

7450. Power to impose penalty as condition of 
restoration.] — Re Brown Bayley's Steel Works, 
Ltd., No. 7438, ante. 


PART III, SECT. 40, SUB-SECT. 2. ~ A. 

7449 i. When ordered — For purpose of 
realihdna assets.] — A liquidator of a co. 
made a return to the llcgiwtrar of a 
meeting having boon held in terms of 
Cos. Act, 1862, B. 142. Subsequontly 
tho CO. & the liquidator prosont-oci a 
petition to the ct. to find that the 
affairs of the c«). were not fully wound 
up, & to suspend the operation of 
H. 143 of that Act. They averred that 
since the date of the final meeting, it 
had come to tho knowledge of the 
liquidator that £45,000 was due to tho 
CO. by one of its directors & that ho was 
taking proceedings against tho director 
to recover tho same ; tho liquidator 
also petitioned the ct. for a decree 
against the director for the payment of 
the sura ; — Held : tho first petition was 
incompetent & must bo disraissod. — 
Scottish Fluid BEKk Co., Ltd. v. 
Auld (1898), 25 It. (Ct. of Sess.) 1050, 
—SCOT. 

7449 ii. .] — A CO. was dis- 

solved after voluntary liquidation at 
the beginning of tbo year 1906. At 
that date it owned heritable property 
which It was under obligation to pay 
to a now CO. In 1916 the new co. 


acquired a formal title to the property 
& presented a petition craving the 
dissolution of the old oo. shoidd be 
declared void, & its liquidator should 
bo authorised to grant tho necessary 
conveyance. Tho ot. in exorcise of Its 
nobile offlcium, tho power conferred by 
Cos. (Consolidation) Act, 1908, s. 223 
(1), not being available since the 
application was mad© more than two 
years after tho dissolution, granted 
decree as craved. — Ec Collins 
Brotiieks & Co., Ltd. (1915), 53 
Sc. L. R. 454.— SCOT. 

7449 iii. .] — Within two 

years of its dissolution the liquidator of 
a CO. nroeonted a petition in which he 
craved the ct. In terms of Cos. (Con- 
solidation) Act, 1908, 8. 223, to declare 
tho dissolution void so as to enable him 
to grant a title to heritage belonging to 
tho co., which had l>eon hold subse- 
quent to its dissolution. Tho ct. 
granted a decree as craved. — M‘Call 
& Stephen, Ltd. (Liquidator) (1920), 
57 Sc. L. R. 480.— SCOT. 

7449 iv. — .3 — ^Whon the name 

of a CO., registered under Law 5 of 
1874 (Transvaal), had boon removed 
from the register & tho co. dissolved 


as defunct under Act 31 of 1909, s. 196 
(Transvaal) : — Held : the ct. could 
replace tho name of the co. on tho 
register when property belonging to it 
had been fmmd and tho Crown did not 
object. — Re Hebron Diamond Minino 
Syndicate, Ltd., Fx p. Sprawson, 
[1914] T. r. D. 458.— S. AF. 

jTraud or concc.al~ 

nient— Laches in invoking assistance of 
court.] — Cos. Act, 1909, s. 193 (1), 
giving the ct. power to declare the dis- 
solution of a CO. void, will not be applied 
unless (a) some imforcseen evenL such 
tis the discovery of new assets, has 
ocenrred ; (b) there has been some fraud 
or concealment practised ; or (c) the 
dissolution has become, either by 
reason of surrounding circumstances or 
through some contrivance of parties, 
tho instrument of injustice. 

'Fhe extraordinary i*eliof, of voiding 
the dissolution of a co., will not bo 
granted to an appet. who has 
acquiesced in the action of which he 
complains, or has been guilty of laches 
In invoking tho assistance of tho ct. — 
Goodman r. Subxtrban Estates, Ltd. 
(In Liquidation), [1916] W. L. D. 15. 

AF. 
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Sect, 40. — Defunct companies: Sub-sect, 2, B, Part 
1 V. Sects. 1, 2 3 : Sub-sec t 1. ] 

B. Procedure. 

7451. How petition entitied.] — Re Johannes- 
burg Mining & General Syndicate, Ltd. (1901), 
45 Sol. Jo. 343. 

Annotation : — FoUd. He Hall (1916), 60 Sol. Jo. 666. 

7452. Parties — Petition by shareholders — Ad- 
dition of company as co-petitioners.] — Wliere the 
name of a co. has been struck off the register under 


1908 Act, s. 242, & a petition to restore is brought 
by shareholders, the co. should be added as co- 
petitioner in order that they may give the under- 
takings required by the Board of Trade to make 
the necessary returns , — Re Wright (Walter), 
Ltd. (1923), 07 Sol. Jo. 577. 

7453. Jurisdiction of Court of Chancery.] — Re 
City Lands Investment Corpn., Ltd., [1897] 
W. N. 162. 

7454. — — .] — Re Chaco (Paraguay) Land Co., 
Ltd., [1901] W. N. 124. 


Part IV. — Banking Companies. 


Sect. 1.— IN GENERAL. 

7455. What are — Banking business carried on — 
Not in pursuance of settlement deed.] — The deed of 
settlement of a co., stated that the eo. was foimed 
for the purjiose of purchasing land & erecting 
thereon dwellings to be allotted to members of 
the CO., & also of raising a fund out of which sums 
of money should be paid to or applied for the 
benefit of members being allottees of land. The 
deed provided that the directoi's should from time 
to time, & as the funds should admit of, purchase 
land for the purposes of the co., to be divided 
among shareholders in a manner therein provided ; 
— Senible : the fact of the business of banking 
having been carried on by the directors, not in 
pursuance of the deed of settlement, would not 
make it a banking co. so as to be excepted from 
1844 Act. — R. V. Whitmarsh, Re National TwANd 
Co. (1850), 15 Q. B. 600 ; 19 L. J. Q. B. 469 ; 10 
L. T. O. 8. 108; 117 E. R. 580; sub nom. 11. 
V. Joint-Stock Companies’ Registrar, Re 
National Land Co., 15 Jur. 7. 

Amwiatiofis : — Reid. Bear v. Bromley (1852), 18 0. B. 271 ; 

He I’adstovv Total Lohs & UolliHion Ahscm?. Ahhocii. (1882), 

20 Ch. 1). 137. Mentd. Hainbro v. Hull & London Fire 

Insco. (1858), 28 L. J. Ex. 62 ; ^Moore v. Hawlins (1859). 

6 O. B. N. 8. 289 : Smith r. Andei-Kon (1880), 15 Ch. D, 

247 ; He Jones, Clegg v. Ellison, [1898] 2 (li. 83; Re 

lluKHoll Institution, Figgins v. Baghino, [1898] 2 Ch. 72. 

.] — See, also, Bankers Banking, Vol. 

III., pp. 138-140. 

Savings banks.] — See Bankers & Banking, Vol. 
III., pp. 134-138. 

7456, Powers — Cannot be treasurer of friendly 
society.] — (1) A banking co. acted as treasurer 
of a friendly society. A claim for priority in the 
winding up of the bank in respect of money of the 
society lodged in the bank was rejected. 

(2) An incori)orated banking co. cannot be the 
treasurer of a friendly society within Friendly 
Societies Act, 1875 (c. 00 ). — Re West of England 
& South Waies District Bank, Ex p. Swansea 
Friendly Society (1879), 11 Vh. D. 708 ; 48 


L. J. Ch. 577 ; 40 L. T. 551 ; 43 J. P. 037 ; 27 
W. R. 590. 

Annotation: — Generally, Mentd. John O ’Gaunt Lodge of 
Oddfellows t\ Bell (1883), Diprose & Gammon, 67. 

.] — See, generally. Bankers & Banking, 

Vol. III., pp. 123 et seq. 


Sect. 2.— RETURNS BY BANKING COMPANIES. 

7457 . Under Country Bankers Act, 1826 (c. 46 ), 
s. 5 — Form of affidavit verifying accounts.] — 

(1) Under the above sect., which requires that 
copies of the annual accounts of banking cos. 
witliin the Act shall be verified by the oath of the 
public officer taken before any justice of the peace, 
& in sched. A, contains a form of such affidavit, 
ending “ sworn before me, justice of the peace 
in for the said county ” : — Held : a return, 
which ajipeared on the face of it to be verified 
“ before L.” without adding that he was a justice 
of the peace, was receivable in evidence, it being 
shown that L. was in fact a justice. 

(2) The sect, requires that such retui'n shall 
be d<Jivered to the (V>mr8. of Stamps every year, 
“ between Eeb. 28 <fc Mar. 25 ” : — Held : it was not 
necessary in order to make the copy of such return 
admissible in evidence under sect. 0 of the A (it 
that it should be shown on the face of such copy 
or otherwise that the return had been delivered 
at the Stamp Office witliin the specified time, — 
BosANt^iET V. Woodford (1843), 5 Q. B. 310 ; 
1 Dav. & Mcr. 419 ; 13 L. J. Q. B. 93 ; 2 L. T. O. S. 
227 ; 8 Jur. 242 ; 114 E. R. 1200. 

Amu)lali(m.s : — As to (1) Held. 11. v. Htainforih (1847), 11 

Q. B. 66. Generally, Mentd. BoHan(iuet v. Graham (1843), 

6 Q. B. 601, 11 . : Haiwcy v. Scott (1847), 11 Q. B. 92. 

7458 . Time for delivery.] — Bosanc^uet v. 

Woodford, No. 7457, ante. 

7459 . Under Joint-Stock Banks Act, 1844 (c. 113 ) 
— Contents — Shareholder disputing liability — In- 
junction.] — The ct. refused, upon an interlocutory 


PART III, SECT. 40, SUB-SECT. 2.— B. 

p. Remission to man of business — 
Whether vecessary.} — Within two years 
from its dissolution, Ihe liquidator of a 
CO., presented a petition in which he 
craved the ct. under Cos. (Consolida- 
tion) Act, 1908, 8. 223, to declare the 
dissolution void, bo as to enable him 
to grant a title to certain heritage 
which belonged to the co. & had b(Xjn 
sold subsequent to its dissolution : — 
Held : a remit to a man of business 
was not required Sc a decree was 
granted as craved. — McCall & 


STEpriKN, Ltd. (Liquidatok) (1920), 
57 8c. L. R. 480.— SCOT. 

PART IV. SECT. 1. 

q. What are — Whether trust com- 
pany a. '* hanking instituiUm.”] — A. 
agreed to subscribe for & purchase 
100 shares in a co. This untiertaking 
stated : “ This underwriting may be 
pledged or Jiypothecated with any 
* banking Institution * ” ; & under- 

taking was assigned to a co. which was 
trust co: — Held: idtf., the trust co., 
came within the phrase “ hanking 
institution ” in above clause. — M on- 


I TitEAL Trust Co. v. Rjijhardson, 
' [1922] 1 W. W. R. 548 ; 62 S. C. 11. 
617; 62 D. L. R. 186; a/fy. 55 

D. L. R. 190 ; 48 O. L. 11. 61. —CAN. 

r. Validity of registration, — After 
cesmlion of business.] — A hanking co. Is 
competently registered under Jolnt- 
Htock Banking Co.'s Act, 1857, although 
it had, previous to the resolution to 
register, stopped payment & never after- 
wards resumed business. — Western 
Bank (Liquidators) v. Dou<;iLA8 
(1860), 22 Diml. (Ct. of 8 oS 8.) 447 ; 32 
Sc. Jur. 212.-— SCOT. 
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application, to restrain by injunction a banking 
CO. from returning to the Stamp Office, under the 
above Act, among the names of the shareholders 
in the co., the name of a person who, by his bill 
& affidavit, alleged facts to show that he had 
ceased to be a shareholder, his case not being 
perfectly clear on the evidence. — Bullock v. 
Chapman (1848), 2 De G. & Sm. 211 ; 11 L. T. O. 8. 
326 ; 12 Jur. 738 ; 64 E. R. 94. 

Admissibility in evidence.] — See Bankers & 
Banking, Vol. III., pp. 142, 143, Nos. 144-147. 


Sect. 3.— LEGAL PROCEEDINGS BY AND 
AGAINST BANKING COMPANIES. 

Sub-sect. 1. — Civil Proceedings. 

7460. By company — Against shareholders jointly 
with strangers.] — A joint-stock banking co., under 
Country Bankers Act, 1826 (c. 46), may sue, by 
their public officer, members of the co. jointly 
with strangers. — Manners v, Rowley (1810), 
10 Sim. 470 ; 9 L. J. Ch. 169 ; 59 E. R. 697. 

7461. Trial by special Jury — Competency 

of shareholders to sit on jury.] — ^lere in an action 
by the public officer of a banking co. pltf. has 
obt ained a rule for a special jury, the ct. will compel 
him to furnish a list of the shareholder of the co., 
unless he undertakes that none of the 48 persons 
named as jurors shall be shareholders. — Esdaxi.e 

Lund (i844), 12 M. W. 734 ; 1 Dow. & L. 
990 ; 13 L. J. Ex. 191 ; 8 Jur. 385 ; 152 E. R. 

1394. 

AniKtidiion : — Mentd. Anderson v, Boynton (1849), 13 

Q, B. 308. 

See, (jeiierally, Juries. 

In bankruptcy .] — See Bankruptcy & 

Insolvency, Vol. IV., p. 208, Nos. 1923, 1924. 

.] — See, further. Bankers Banking, 

Vol. III., pp. 134, 140-142, 143, Nos. 92, 131-142, 
144, 145, 150-152. 

7462. Against company — Action by shareholders 
— Whether entitled to sue.]— Bill by some of the 
shareholders of an insolvent joint-stock bank, 
('stablisbed undi‘r Country Bankers Act, 1826 
(c. 46), A- Bank Notes Act, 1833 (c. 38), on behalf 
of themselves A all other sliareholders excejxt 
defts., against the directors, some of wliom had 
become bkpt., & the trustees & public officer of 
the CO., certain shareholders, who were alleged 
to have not paid up their calls, praying that an 
account might be taken of all the partnership 
assets, & that such part as was outstanding might 
be got in by a receiver, & that the whole might be 
converk^d mt-o money, & applied towards satis- 
faction of the partnership debts. Demurrer, for 
want of equity, want of parties, & multifarious- 
ness, overruled. — Wallwouth w Holt (1841), 4 
My. A Cr. 619 ; 41 E. R. 238 ; sub uom, Walworth 
XU Holt, 10 L. J. Ch. 138 ; 4 Jur. 814 ; 5 Jur. 
237, L. 0. 

Annotations : — Consd. Richardisou v. Larpent (1843), 7 
Jur. 091 ; Deeks r. Stanhope (1844), 14 Siin. .'j7 ; 

lUchardeoii v. Hastings (J844), 7 Beav. 323. FoUd. 
Appcrly V, I’ago (1847), 1 Ph. 779. Consd. Hall r. Hall 
(1850), 3 Mac. & G. 79. Apld. Evans r. Coventry (1854), 

5 Do G. M. & G. 911. Refd. Foss v. Harbottlo 0843), 
2 Haro, 461 ; Mozloy v. Alston (1847), 1 I^h. 790 ; Dawson 
V. Tabor (1851), 18 L. T. O. 8. 27 ; Russell v. Wakefield 
Waterworks Co. (1875), L. R. 20 Eq. 474 ; Baillio 
Oriental Telephone & Electric Co., [1915] 1 Ch. 503. 
Mentd. Fairthorno v. V^eston (1844), 3 Haro, 387 ; Carlisle 
V. S. E. Ry. (1850), 1 Mac. &, G. 089 ; Sheppard v. Oxenford 
(1855), 1 K. & J. 491 ; Fawcett r. Lauiio (1800), 1 Drew 

6 Sm. 192 ; Hai*e v. L. & N. W. Ry. (1861), 2 Jolm. & H. 
80 ; Jie Anglesea Colliery Co. (1806), L. R. 2 Eg. 370 ; 
Turquand r. Marshall (1868), L. R. 6 Eq. 112 ; London 
City Sewers Conirs. v. Gellatly (1876), 21 W. R, 1059 ; 
Whltwam v, Watkln (1898), 78 L. T. 188. 


Actions by shareholders against companies, 
generally, see Part III., Sect. 33, ante, 

7463. Who proper person to be sued.J — 

Semble : (1) where by Act of Parliament a joint- 
stock co. may be sued through the medium of 
its public officer, he is the proper person to be sued, 
& not the direct/ors, even where the directors are 
charged with a gross fraud ; at all events, one 
only of such directors ought not to be made a 
party ; &; where a co. is so constituted, a bill is 
sustainable against a single shareholder, jointly 
with the public officer, if it allege that he is the 
assignee of the debt for wliich the co. have brought 
the action at law against pltf. 

Semble : (2) that if a bill alleges that a person has 
become bankrupt, but does not allege that assignees 
have been chosen, a demurrer to the bill, on the 
ground that the assignees are not parties to the 
suit, is a speaking demurrer, and therefore bad. — 
Pendlebury V, Walker (1841), 4 Y. & 0. Ex. 
424 ; 10 L. J. Ex. Eq. 27 ; 5 Jur. 334 ; 160 

E. R. 1072. 

Annotations: — Generally^ Mentd. Steel v. Dixon (1881), 

17 Ch. D. 825 ; Br. Ai*eedockne, Atkins v. Arcedeckne 

(1883), 24 Ch. D. 709 ; EUesmenj Brewery Co. v. Cooper, 

11896] 1 Q. B. 75 ; Re JXenton’s Estate, Licenses Insoe. 

Corpii. & QuaranU^o Fund v. Denton, 11903] 2 Ch. 670. 

7464. Change of public officer — After 
action brought.]— Where the public officer of a 
joint-stock banking co., duly registered according 
to Country Bankers Act, 1826 (c. 46), is changed 
after the commencement of a suit in equity against 
such CO., pltf., in all subsequent proceedings in 
the cause, sliould treat the new public officer as the 
statutable officer ; no order of the ct. or supple- 
mental bill is required to bring such new officer 
before the ct. — Butuiiart v. Dresser (1847), 
16 L. J. Oh. 198 ; 9 L. T. O. 8. 214 ; 11 Jur. 196, 
L. V. 

.] — See, also, Bankers & Banking, Vol. 

III., p. 143, No. 153. 

7465. Scire facias against shareholders — 

Whether shareholder at date of contract sued on — 
Alleged termination before date of contract.] — The 

ct. will make absolute a rule for a sci. fa. under 
(Vmntry Bankers Act, 1826 (c. 46), s. 13, to obtain 
execution against a shareholder of a joint-stock 
banking co., although he states upon affidavit 
that he had ceased to be a member before the date 
of the contract declared upon, & although the 
affidavits upon which the rule was obtained show 
only that his name had never been returned to 
the Stamj) Office in the list of those who had 
ceased to be members, but had been returned in 
the list of members at the date of the last return 
preceding the date of the contract, his name being 
excluded from all subsequent lists ; as the question 
whether he was a member or not at the date of the 
contract was one proper to be raised by pleading 
to the sci. fa . — Burns v. Scott, Re Brooke (1848), 
11 L. T. O. 8. 241. 

7466. Person becoming share- 

holder after Judgment.] — Wittenborough v. Law 
(1849), 14 L. T. O. 8. 203. 

7467 . Scire facias Issued & judgment 

obtained against another shareholder.] — To a sci. 
fa. under Counti y Bankei's Act, 1826 (c. 46), s. 13, 
against a member for the time being of a banking 
co-partnei*ship, it is no answer that pltf. ^ had 
previously issued another sci. fa., obtained judg- 
ment thereon, against another member for the 
time being of tlie same co-partnership. — B ur- 
MESTER V. CiioRroN (1849), 3 Exch. 397 ; 6 

Dow. & L. 430 ; 18 L. J. Ex. 142 ; 12 L. T. O. 8. 
379 ; 13 Jur. 237, n. ; 154 E. R. 899. 

Annotation : — Refd. Nuiin r. Loiner (1849), 13 Jur. 236. 
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Sect, 3 . — Legal proceedings hy and against hanhing 
com pani es : Sub-sects, 1 2. Sects, 4 (fc 5.] 

.] — See, also, Bankers & Banking, 

Vol. III., pp. 149-151, Nos. 177-192. 

Execution against shareholder.] — See 

Bankers & Banking, Vol. III., p. 151, Nos. 
198-200. 

Other proceedings against shareholders.] — 

See Bankers & Banking, Vol. III., pp. 151, 152, 
Nos. 201-206 ; Bankruptcy & Insolvency, 
Vol. IV., p. 34, Nos. 294-295. 


Sub-sect. 2. — Criminal Proceeding.s. 

Against officers of company.] — See Criminal 
Law & Procedurio, Vol. XV., pp. 930 et seq. 


Sect. 4.— WINDING UP. 

7468. Voluntary winding up — Whether company 
duly dissolved.] — A., B. C., D., & others, carried 
on the business of bankers, under Country Bankers 
Act, 1826 (c. 46), for some years prior to & upon 
Aug. 29, 1839, upon the terms contained in two 
deeds of July, 1834, & Aug. 1836, the former deed 
stating the circumstances under which, & the 
manner in which, the co. might be dissolved at an 
extraordinary general meeting of the shareholders, 
called for that purpose by a certain board of 
directors, of which B., V., I), were members. 

In the co. A. held 100 shares of £10 each. The 
board called an extraordinary general meeting of 
the shareholders, to be field on Aug. 29, 1839, 
pursuant to the jirovisions of the deed of 1834. 
At the meeting so called, the shareholders present 
passed resolutions, in conformity with the deed 
of 1834, that the co. was thereby dissolved ; that 
the winding up of its a/Tairs should be entrusted 
to the then board of directors, with power to 
employ & pay for such assistance as might be 


necessary ; that any three directors might act ; 
that the assets should be realised with all Con- 
venient speed, & that the portion not required to 
meet the engagements of the co. should be divided 
amongst the shareholders ratably, in such ^ divi- 
dends as the directors might deem fit ; a dividend 
to be declared at least once in every six months ; 
a copy of the proceedings &> resolutions to be trans- 
mitted to each shareholder ; no transfer to parties 
not already shareholders to be permitted. ^ No 
shareholder present at the meeting was desirous 
of continuing the concern. Neither A. nor B. was 
present at the meeting, but a copy of the state of 
the said proceedings & resolutions was trans- 
mitted to A. & the other shareholdei’s. From 
Aug. 29, 1839, the business of the co., except so 
far as was necessary for winding up the affairs, was 
discontinued, &- B., C., & D., m pursuance of the 
said resolutions, proceeded to wind up the affairs 
of the co. : — If eld : the co. was duly dissolved, & 
notwithstanding the power to wind up the concern, 
an allegation in a declaration that the co. had 
altogether ceased & determined, was correct. — 
Lyon v, Haynes (1843), 5 Man. G. 504 ; 6 
Scott, N. H. 371 ; 134 E. B. 661. 

7469. Power of directors.] — The directors 

of a projected banking co., not being able to carry 
out the project to its full extent, determined upon 
winding up the affairs <fc returning to appets. for 
shares tlie full amounts of the deposits made by 
them. Deposits amounting in the whole to two- 
thirds of the amount deposited had been returned 
to the depositors, & the remainder was in course 
of payment. On bill filed by purchasers of shares 
or intended shares, who were dissatisfied with the 
termination of the affairs of iiie proposed co. : — 
Held : the directors were justified in tlie course 
they had taken, it being morally impossible that 
the project could have been carried out in its 
entirety from tlie events whiclx had happened. — • 
Switzerland Bank v, Turkey Bank (1861), 5 
L. T. 549. 

7470. Contributories — Who are.] — A., a share- 


PART IV. SECT. 4. 

s. Infection of hooks 'prior io 
proceedings — When granted — Necessity 
for disinterested inixstigators.\~—Nn in- 
apectiou of the books of a hanking co. 
prior to & in view of the appointment 
of official liquidators in winding-up 
proceedings was rofus«,id where there 
was no reason to believe that anything 
unsatisfactory would be found in the 
books relating to the individual trans- 
actions of the persons nominated. 
Whore there is reason to believe that 
the affairs of a bank havt; been mis- 
managed, Sc that certain persons may 
be civilly or criminally liable therefor, 
there should bo an inspection of the 
books, & an investigation of the affairs 
of the bank by independent peraons. 
It is the duty of the liquidators to 
make such independent invostigation. 
The ct., having reason to hclicvo such 
an Investigation necessary, will take 
care not to appoint as liquidatoi*s 
persons responsible for the past man- 
agement of the honk. — Re Coloniai. 
Bank of New Zealand (1896), It 
N. Z. L. 11. 484.— N.Z. 

t. Competency of winding -up order 
— After order already made by English 
court — Where head office hut no hanking 
business in England.] — The O. Bank 
Corpn. incorporated under royal charter 
In England to carry on banking business 
in Victoria Sc other colonies, had its 
directors, board of management Sc head 
office in England Sc c!an*ied on the 
business of exchange Sc remittance 
thcT-e, hut did not can*y on the general 
business or banking in England. It 
had several branches or agencies in 
India, Victoria & other colonies Sc its 


shareholders & creditors were dis- 
tributed thi’oughout England, India & 
the colonies. The corpn. was not re- 
gistcrt'id in England imder the English 
Companies Act, 1862 nor in Victoria 
under “Companies Statute; 1864 “ 
(No. 190) : — Jleld : the corjui. could 
bo wound up in Victoria, umlcr the 
latl<er Act on the petition of a creditor 
even if the English cts. had already 
made an order t o wind it up in England. 
— Jie Oriental Bank Corpn. (1H81), 
10 V. L. R. 154.— AUS. 

a. Effect of unnding-np order — 
On ownership of corporate^ jtroperty .] — 
A winding-up order under Companies 
Statute, 1864 (No. 190) does not vest 
the property of the co. in the liquidator 
but merely enables him to recover it 
as a kind of agent of the co. suing in 
its name. — Itc Oriental Bank Corpn. 
(1884), 10 V. L. R. 154.— AUS. 

b. Appointment of liquidator — 
Necessity for notice io creditors.] — Act 
of 1882, c. 23, s. 24, undor which in- 
solvent banking cos. wcr<*. first enabled 
to be brought into liiniidation enacts 
that a liquidator shall bo appointed 
after previous notice given to creditors, 
etc. in the proscribed manner. Where 
the only notice given was one in the 
newspapers as provided by s. 105 : — 
Held : this provision did not apply 
to such a notice but is only sufficient as 
to the holder of banknotes In ciieula- 
tion ; the appointment of the li(|uIdator 
was therefore void. — Mott v. Bank of 
Nova Sootia, Ue Bank of Liverpool 
(1887), 14 8. C. R. 650.— CAN. 

0 . Contributories — Who are — As 
between transferors dt transferees — Of 
shares transferred after winding-up pro- 


ceedings begun.] — Transfers of the 
sliares were made by applts. & ro- 
gistcied in the transfer-books of the 
l>ank after the winding-up proceedings 
began, but before tho winding-up order 
was made ; Sc for somo reason, the 
names of tho transferees Sc not tho 
names of applts., were inserted in tho 
tii>it list in contributories prt'pared by 
the liquidator Sc settled by the referee 
in the winding np. Afterwards, upon 
the apidication of tho liquidate)!*, tho 
referee added applts’. names to tho 
list : — Held : applts. could not cscapo 
liability by roasou of the dtday, or by 
virtue of a supposed election of the 
liquidator to look to the transferees, 
or by estoppel, or otherwise. — He 
ONTAitio Bank, Massey Sc Lef/s Case 
(1912), 27 O. L. R. 192 ; 4 O. W. N. 
67 ; 8 D. L. R. 243.— CAN. 

d. Allottees of shares — 

Though company never started business.] 
— A bank was incorporated in 1905 
hut never secured the necessary oapital 
stock Sc a windlng-up order weis made 
in 1908. Applts. signed applications 
under seal for shares & had shares 
allotted to them : — Held : the pro- 
visional directors had power to ^ot 
the shares to make the subscribers 
members of the corpn.. Sc the names of 
applts, were proi>orly placed upon 
the list of contributories although tuey 
never booaino actual “ shareholders.” — 
Re Monarch Bank of Canada (1914), 
32 O. L. 11. 207.— CAN. 

7470 i. .I'-LiabUity to 

creditors is not the test of contribu- 
tion under the Joint Stock Companies 
Winding up Acts, 1848 & 1849. There- 
fore, whore the partnership deed of a 
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holder in a joint-stock banking co., established 
under Country Bankers Act, 1826 (o. 46), 

effectually assigned his shares in the co. more 
than three years prior to the winding up of such 
CO. It appeared that there was at least one other 
former shareholder in the same situation : — Held : 
A. had been x)roperly included in the list of con- 
tributories, <fe it was no objection that his name 
had been placed on the list upon notice given by 
a continuing shareholder. — Re North of England 
Joint Stock Banking Co. (1849), 1 Mac. & G. 
49 ; 1 H. & Tw. 225 ; 41 E. R. 1180 ; svh nom. Re 
North of Engi^nd Joint Stock Banking Oo., 
Ex p. Hawthorn, 18 L. J. Ch. 179 ; 13 Jur. 
158, L. 0. 

Annotations : — Distd. Re North of England Joint Stock 
Banking Co., Holme’s Case (1852), 2 De G. M. & G. 113. 
Reid. Re Vale of Neath & South Wales Brewery Oo., 
Morgan’s Case (1849), 1 De G. & Sm, 750 ; Re Mon- 
mouthshire & Glamorganshire Joint-Stock Banking Co., 
Rx p. Cape’s Exors. (1852), 22 L. J. Ch. 601. 

7471. .] — By the terms of a joint- 

stock banking co.’s deed of settlement, it was 
provided that nothing in the deed contained should 
release a retiring member from his share of the 
losses sustained by the co. up to the period of 
his retirement, «fe also that the half-yearly balance- 
sheets should, a.s between shareholders, be binding 
& conclusive. B., a shareholder, duly transferred 
his shares, & the two balance-sheets immediately 
preceding the transfer showed the affaiis of the 
CO. to be in a prosperous condition. Four months 
after the transfer, the bank suspended payment, 
& upwards of three years after that time an order 
was obtained for the winding up of the co. The 
person who prepared the balance-sheets deiiosed 
that there were in fact considerable losses sus- 
tained by the co. in the two years i^receding the 
transfer ; nevertheless, B. was not liable 
as a contributory . — Rc North of England Joint 
Stock Banking ('o., Holme’s (Jasp: (1852), 2 
De G. M. & G. 113 ; 22 B J. (Jh. 226 ; 19 L. T. O. vS. 
250 ; 16 Jur. 803 ; 42 E. R. 814, L. O. 

Aiinot:iti(nis : — Apld. Rc l^ortBmouth Banking C!o., Hclliy's 
StokoH’ & IIorsoy'H Cases (1866), L. U. 2 En. J67. Refd. 
Rc Moninouthsliire & Glamorgansliiro Joint Stock Banking 
C'O., Ex p. (tape’s Exors. (1852), 22 L. .T. Ch. (501. 

7472. Extent of UabiUty.J — (1) A., the 

original hold(T of shares in a joint-stock banking 
co., died in 1842, possessed of shares, vfc B., his 
extrix., upon ijroduction of the probate of his will, 
received the dividends ux)on the shares from 1842 
to 1846, & signed receipts for the same, as extrix. 
of A., the shares remaining in the name of A. An 
order being made for winding up the co., the 
master excluded B.’s name altogether from the 
list of contributories. Tlie co.’s deed provided, 
that each shareholder should be liable to losses in 
proi)ortion to his shares, each shareholdtu* 
covenanted for himself, his heirs, exors., etc., in 
resj^ect of shares remaining jjart of his assets, to 
observe all the stipulations of the deed. Upon 
appeal, an order declaring that B. ought, either 
personally or as extrix., to be on the list of con- 
tributories, was alTirmed. 

(2) The limitation of three years, imposed by 
Country Bankers Act, 1826, (c. 46) s. 13, is con- 


fined to a claim by a creditor against a retired 
shareholder, &> does not apply to a claim by 
partners for contribution inter se, — Re North of 
England Joint Stock Banking Co., Ex p. 
Gouthwaite (1851), 3 Mac. & G. 187 ; 20 L. J. Ch. 
188 ; 16 L. T. O. S. 337 ; 15 Jur. 137 ; 42 E. R. 
232, L. C. 

Annotations: — As to (1) Gonsd. Re Agriculturist Cattle 
Inscc., Baird’s Case (1870), 6 Ch. App. 727, n. Refd. 
Howard v. Wheatley, Ex p. Ogden (1853», 3 I)c G. M. & Q. 
628 ; Re Hoyal Bank of Australia (1855), 3 Sm. & G. 272 ; 
HouldswoHh v. Evans (1868), L. H. 3 H. L. 263. 

Reef also. Bankers & Banking, Vol. III., 

pp. 156-159. 

Winding up of foreign & colonial banking 
companies.] — See Part XII., Sect. 8, post. 

Winding up of companies, generally, see Part 
III., Sects. 3(3, 37, ante. 


Sect. 5.— CONTRACTS FOR SALE OF SHARES 
IN JOINT STOCK BANKING COMPANIES. 

See Banking Companies’ (Shares) Act, 1867 
(c. 29) (Leeman’s Act). 

Reciulsltes of valid contract.] — See Leeman’s Act. 

7473. Whether valid contract within Leeman’s 
Act.] — On Sept. 30, 1878, applt., through a broker, 
sold some shares in G. Bank on the G. Stock 
Exchange. The sale was entered in the trans- 
action books of the respective brokers, & each 
entry sj^ecified the name of the broker for the other 
party <fc was initialled by him, Oct. 16 being stated 
as the settling day. At the time of the sale 
applt. ’s name w%as verbally mentioned to the 
jiurchaser’s broker, who, on the following day, 
informed applt. 's broker that the shares had been 
bought by the directors of the bank. On Oct. 2, 
the bank stopped payment, & on Oct. 5 the 
directoi*s summoned a meeting of the shareholders 
to consider a resolution for a voluntary winding up. 
On Oct. 10 applt. tendered a deed of transfer to 
the secretary of the bank, but the directors refused 
to execute the deed or to register the transfer. 
At the meeting of shareholders held on Oct. 22 a 
voluntary winding up was agreed u])on : — Held: 
aiiplt u was liable as a contributory in the winding 
up of the co., & the directors had been guilty of 
no default or unnecessary delay within 1862 Act, 
s. 35, in refusing to execute the transfer of his 
shares. 

Setnble : there was no valid contract for tin*, 
sale of the shares within I^eeman’s Act, s. 1. — 
Nelson Mitchell v. City of Glasgow Bank 
(1879), 4 App. Oas. 624 ; 27 W. R. 875, H. L. 
Annotation : — Mentd. McEllistrim v. Ballyinacolligolt Co-op. 

Agricultural & Dairy Soc., [1919] A. (J, 548. 

7474. Custom of Stock Exchange to disregard 
Lieeman’s Act — Validity of.] — Deft, instructed 
pltfs., who were stockbroker at Bristol, to pur- 
chase for him shares in a joint-stock banking co. 
on the Stock Exchange. Pltfs. gave directions 
accordingly to their Ix)ndon agents, brokers on 
the Stock* Exchange, who pui-chased tlie shares 
from jobbers on the Stock Exchange in the usual 
way, without having in the contract distinguishing 


joint-8tock bank provided that the 
transferor of shares should, from tho 
dat4) of the transfer, have no claim or 
demand whatsoever, tdther at law or 
ill equity, upon or against the society, 
or any of the proprietors thereof, for the 
time being, other than the transferee, 
except for dividends declared previously 
to the transfer, &. on payment of any 
further Instalment or Instalments 
which might have been previously 
called for, should bo for ever discharged 


from all further liabilities & obligations 
in respect of the shares transferred, & 
from all further claims and demands 
on acemmt of the same : — Held : share- 
holders wLo had transferred their 
shares bond fide & for value, should not 
be placed on the list of contributories, 
although they were still liable to tlie 
creditors of the bank, the three years 
from tho transfer wthin which creditors 
might proceed against them under 
6 Goo. 4, c. 42, s. 9, not having expired. 


■ — Rc TirrEUARY Joint S'i'ook Bank, 
Ex p. Stirling (1857), 6 I. O. L. H. 

180; 9 Ir. Jm-. 403. — IR. 

7472 i. Extent of liahility .] — 

ITpon the winding up of a bank, the 
liquidator is entitled to place upon 
(be list of contributories all the share- 
holders ill respect of the double liability 
impost;tl upon them by Bank Act, 
K. S. C., c. 29, s. 125 . — Re Bank of 
Vancouver, 11917] 1 W. W. R. 163.-- 
CAN. 



1068 


Companies 


Sect. 5. — Contracts for sate of shares in joint stock 
hanking companies, PartV. Sect. 1.] 

numbers of the shares, it not being the practice 
on the Ixindon Stock Exchange to specify the 
numbers or otherwise to comply with the above 
Act. By the rules of such Stock Exchange it is 
provided that the Stock hlxchange shall not 
recognise in its dealings any other persons than 
its own members, such members, if they do not 
carry out contracts, being liable to be expelled 
from the Stock Exchange, & that no application 
to annul a contract shall be entertained by the 
committee of the Stock Exchange unless upon a 
specific allegation of fraud or wilful misrepre- 
sentation. Before the settling day deft, repudiated 
the contract, but the committee of the Stock Ex- 
change refused to annul the contract, & therefore 
pltfs. completed it, <fe paid the price of the shares. 
Deft, was ignorant of the usage of the London 
Stock Exchange with regard to dealings in shares 
of banking cos., & did not know that the pur- 
chasing broker was by such usage bound to per- 
form a contract for the purchase of banking shares, 
though void at law under the above Act : — Held : 
pltfs. were not entitled to recover from deft, the 
money paid by them as the price of the shares, 
since the usage of the Stock Exchange to dis- 
regard the above Act, & to recognise as valid a 
contract which was made contrary to that Act, 
was unreasonable as against strangei's who did 
not know it, & therefcire was not binding on deft.— - 
Perry v. Barnett (1885), 15 Q. B. 1). 388 ; 54 
L. J. Q. B. 4(5(1 ; 53 L. T. 585 ; 1 T. L. It. 580, 
O. A. 

7475, .] — The jury liave found that- 

deft, did not know tliat these shares [which deft. 
had contracted to purchase in a banking co. ] 
would be unnumbered shares. Idtfs. have entered 
into a contract which the Act says shall be null 
& void, & before they have made any i^ayment 
undei‘ the contract, deft, comes to them says 
she will not ratify the contract. In \dew of the 
finding of the jury, pltfs. cannot say ; “We were 
justified in doing this because you knew what was 
intended.” Thei*efore I must enter verdict for 
deft. (Vaughan Williams, ,L). — Coates, Son A 
Co. V. Pacey (1892), 8 T. L. K. 351 ; affd., 8 T. L. K. 
474, A. 

7476. Liability of broker on non-compliance 

with Act — Broker employed to sell.] - Deft., a stock- 
broker, wlio had undertaken to sell shares of a 
joint-stock bank for pltf., a shareliolder, sold them 
to a jobber on the Stock Exchange & sent an advice 
note of such sale to pltf., but in accordance with 
the custom of the Stock Exchange, the bought & 
sold notes between deft. A the jobber omittc'd to 
state the name of the registered pi'oprietor of the 
shares as required by the above Act, by reason 
of which the contract for sale was void, & the 
bank having stopped, & an order for its winding 
up liaving been made before the day on which 
the jobber was entitled to name the person willing 
to be the purcliaser, the contract for sale was 
repudiated, <fe pltf. remained the holder of the 
shares : — Held : deft, had committed a breach of 
duty in not making a valid contract for sale, not- 
withstanding the custom of the Stock Exchange, 
to disregard the said Act, as such custom was 
both um’easonable & illegal, & for such breach of 
duty the pltf. was entitled to recover from deft, 
by way of damages the price at which the shares 
had been sold. — Neilson v. .James (1882), 9 
Q. B. D. 54(5 ; 51 L. J. Q. B. 3(59 ; 46 L. T. 791, 
C. A. 

AnnoUdum : — Apld. Perry v . Baniett (1885), 15 Q. 13. D. 

388. 


7477. Broker employed to buy.] 

Deft, employed pltfs., who were stockbrokers on 
the Stock Exchange, to buy shares in a joint-stock 
banking co. He had on many previous occasions 
employed pltfs. to buy similar shares, & on none 
of those occasions did the contract or advice note 
forwarded to him specify the distinguishing 
numbers of the shares purchased. Pltfs. pur- 
chased the shares from a jobber on the Stock 
Exchange in the usual way, & forv^arded to deft, 
a contract note in the usual foim, stating that the 
contract was made subject to the rules regula- 
tions of the Stock Exchange. The contract was 
not made with reference to any distinguishing 
numbers of the shares, nor did the contract note 
specify any numbers. It is not the practice on 
the Stock Exchange to specify the numbers of 
the shares in dealing in bank shares. Deft, before 
the settling day wrote to pltfs. repudiating the 
contract, on the ground that the numbers of the 
shares were not specified pursuant to the above 
Act. Notwithstanding such repudiation, pltfs. 
completed the contract paid for the shares. 
By the rules of the Stock Exchange the committcio 
o^y recognise the members of the Stock Exchange 
as the parties to contracts, & if a member does 
not cany out a contract he may be declared a 
defaulter A expelled from the Stock Exchange, 
no application, which has for its object to annul 
any bargain on the Stock P^xchange, shall be 
entertained by the cominittee unless upon an 
allegation of fraud or wilful misrepresentation. 
Idtfs. sued deft, to recover the price of the shares 
paid by them : — Held : on the authority of Read 
V. Anderson (1884), 13 Q. B. D. 779, pltfs. were 
entitl(‘d to recover. — SEYMOUit v. Bridge (1885), 
14 Q. B. D. 4(50 ; 54 L. J. Q. B. 317 ; 1 T. L. K. 236. 

AntwUiUons : — Distd. I^cny v. Barn(i1i (1885), 15 Q. B. I). 

38H. Mentd. North r. Walthamstow U. D. C. (1898), (52 

.T. 1». 8:5(5. 

7478. ,]■ — Peury V. BARNE-rr, 

No. 7474, ante. 

7479. Transfer accepted by broker — Under 

authority from purchaser — Liability of purchaser 
to indemnify vendor.] — D., liaving instructed his 
broker to purcdiase shares in a joint-stock bank, 
received a bought note from them, whicli, in 
accordance with the usual custom of the St-ock 
Exchange, did not specify the registered numbers 
of the shares. Between the date of the purchase 

the settling day a petition to wind up the bank 
was pre.sentcd. llefore the settling day D.’s solrs., 
by his instructions, wrote to the brokers foimally 
repudiating the contract on his behalf, on thc^ 
ground that the bought note was in contravention 
of the above Act, A warning them not to complete?. 
On the same day D. wrote a piivatc lettei* to the 
brokers, in wliich, after referring to the formal 
rej)udiation by his solrs., he in effect told them that 
whatever position they might have to assume with 
regard to these shaics, he should consider himself 
bound to support them. D.’s name was subse- 
quently sent in by the brokei's to the vendor as 
the purchaser, the money was paid by them to 
the vendor’s brokers, & repaid with brokerage by 
D. A transfer was executed by the vendor to D., 
but not executed by D. ; it was not, however, 
sent back to the vendor, but remained in the 
possession of D.’s brokers till the hearing of this 
action. On an action by the vendor against D. 
<fc the brokers, claiming indemnity in respect of 
these shares : — Held : the private letter to the 
brokers was in such uncertain terms as to be 
capable of two interpretations, & consequently 
might authorise the brokers to go on with or 
repudiate the contract as they thought best ; the 
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brokers, having by their conduct adopted the 
former interpretation, it was not now competent 
for D. to repudiate the act of his agents, & say 
that he intended the letter to bear the latter in- 
terpretation ; there being, therefore, an accept- 
ance by iJ/s authorised agents, he must bo treated 
as the equitable transferee of the shares, & liable 
to indemnify the vendor, notwithstanding the 


fact that he had never executed the transfer as 
transferee, Sc the transfer had not been regis- 
tered. — Lobinov. Davis (188(i), 32 Ch. D. 025 ; 55 
L. J. Ch. 725 ; 54 L. T. 899 ; 34 W. R. 701 ; 2 
T. L. R. 645. 

Anfiotatiorifi : — Refd. Hardoon r, Btslilios, [1901] A. C. 118, 
Mentd. Woii^all v. lliuiciman (1916), 115 L. T. 61. 

SeCf generally. Stock Exchange. 


Part V. — Insurance Companies. 


Sect. 1.— IN GENERAL. 

7480. Power of company to enforce contract — 
Although not executed by company.] — A contract 
entered into “ on behalf of ” a joint-stock co., 
witliin 1844 Act, s. 44, means, a contract by which 
the CO. contracts to do something ; & that sect, 
does not prevent the co. from enforcing against 
third parties a contract which is unilateral only, Sz- 
which, though they are expressed to be parties 
to it, has not been executed by the co. — British 
Empire Assurance Co. v. Browne (18.52), 12 
C. B. 723 ; 22 L. J. C. P. 51 ; 20 L. T. O. S. 67 ; 
16 Jur. 1157 ; 138 E. R. 1088. 

7481. Power of company to extend business — 

By creation of distinct departments with distinct 
shares.] — A co. was established for effecting life 
insurances Sc insurances against such other kinds 
of risk as might therciaft(‘r be determined upon by 
general meeting. In Mar. 1872, a general meeting 
resolved that lire insurance Sc fidelity guarantees 
should be added to their business. New shares, 
called B. shares, were issued to provide for this 
new branch of business, which was to form a 
separate department. The co. were shortly after- 
wards advised that this proceeding was ultra vires 
Sc the B. shares invalid ; Sc one of the B. share- 
holders obtained from the Ct/. of Ch. an order 
removing his name from the register on that 
ground. An arrangement was accordingly made 
for starting a now co. In take up the lire fidelity 
guarantee business. The assets of the lire ^ 
fidelity department were to be handed over to the 
new co., which was to undertake the fulfilment 
of the contracts of that department. The new 
co. was to issue to the B. shareholders shares 
credited with the amounts paid by them 
respectively on their B. shares. Sc the B. shares 
were to be cancelled. Applt., who was a B. share- 
holder, had shares allotted to him accordingly in 
the new co., &, on Sept. 24, 1873, his B. shares 
were cancelled. On Apr. 25, 1874, a resolution 
was passed to wind up the old co. Applt., having 
been placed on the list of contributories, applied 
to have his name removed, which was refused : — 
Held : (1) the issue of B. shares was not ultra 

vires, Sc the B. shareholders effectually became 
shareholders in the co. ; (2) a corpn. or co. has, as 
an incident to its existence, the same power of 
compromising claims made against it as an 

PART V. SECT. 1. 

e. Liability of insurance compamy 
— To take out licence .] — Guardian 
Assurance Co., Ltd. v, Matthew, 

[1919J 1 W. W. K. 67.-~CAN. 

1. .] — Applt. was resident 

at P., in the Capo of Good Hope 
Province, where he was branch manager 


individual has, Sc the cancellation of B. shares 
being made as part of a bond fide arrangement for 
compromising a dispute whether those shares had 
been legally issued, was valid; Sc applt., from the 
time of the resolution for cancellation of his 
shares, ceased to be a member of the co. ; (3) as 
applt. had legally been a shareholder, the cancella- 
tion could not affect any rights previously acquired 
by creditors ; Sc he must be on the list of con- 
tributories as a past member. — Re Norwich 
Provident Insurance Soiuetv, Bath’s Case 
(1878), 8 Ch. D. 334 ; 47 L. .T. Ch. 601 ; 38 L. T. 
267 ; 26 W. R. 441, C. A. 

Annotations : — As to (2) Refd. London Financial Assocn. r. 
Kclk (1881), 26 C!h. 1). 107 ; Holsworthy U. C. v. Hols- 
worthy It. (1, [1907] 2 Ch. 62. As to (.3) Refd. Re Norwich 
Provident Itihco. Sue., Heaketh's Case (1880), 13 Ch. D. 
69,3. 

7482. Power of company to alter bye-laws — To 
carry profits to reserve fund instead of dividing 
amongst policy-holders.] — Resii. became a policy- 
holder in the participating branch of an assurance 
co. upon the terms that he would abide by the 
deed of settlement, bye-laws Sc regulations of the 
co. After distributing the profits arising from 
that branch among the participating policy 
holders for many years without deduction for a 
reserve fund the co. proposed to alter that practice 
by devoting part of the profits to a n^serve fund 
Sc to alter the bye-laws accordingly. By the deed 
of settlement the co. had power to make altera- 
tions in the bye-laws. The policy holder having 
brought an action for an injunction against the 
co. on the ground that he had taken his policy 
upon the faith of a prospectus which stated the 
practice : — Held : there was no contract between 
the co. Sc the policy holder not to alter its practice 
in thti distribution of profits Sc the action could 
not be maintained. — British Equitabue Assur- 
ance Co., Ltd. v. Baiuy, [1906] A. C. 35 ; 75 
L. .1. Ch. 73 ; 94 L. T. 1 ; 22 T. I.. 14. 152 ; 13 
Mans. 13, II. L. ; rersg. S. C. sub tiorn. Baily v. 
British Equitable Assurance Co., [1904] 1 
Ch. 374, C. A. 

Annotations Refd. British Murac .Syudicato r. Alporton 
Rubber Co., [1915] 2 Cb. 186. Mentd. McKllistrim v. 
Bally ruaoolUgott Co-op. Agricultural & Dairy Soo., [1919] 
A. C. 548. 

7483. Power of directors to contract — Directors 
interested in contract — Necessity for confirmation by 
shareholders.] — In an action against a joint-stock 

not taken out the lieetioe required by 
Ordinance 10 of 1903 (O. R. C.), s. 47, 
to be taken out by every insurance co. 
carrying on business in the Orange Free 
State. Applt. was chaiged with con- 
travening the provisions of the Ordi- 
nance by carrying on business in the 
Orange Free State without a licence 
& was convicted : — Held : applt. 


of the Q. insuranc-e co. B., a resident 
in the Orange FrcJO State, received 
applications for insui’ance & insurance 
prerniuins fi’oin persons resident in 
that Province in respect of buildings 
situate in that Province. B. for- 
warded aDplloations & premiums to 
applt. at P., whore policies wore Issued 
& receipts made out. The G. co. had 
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insurance co., on a deed of annuity granted by 
three directors of the co., defts. were allowed to 
plead, along with non est factum, two special pleas, 
the abstract of one of which was, “ that the deed 
was invalid under 1844 Act, s. 29, the plea showing 
it was one in which directors were interested, & 
that it had not been confirmed at any meeting of 
the shareholders ” ; & the abstract of the other 
being, “ that the directors in making the deed 
had no power to bind the co. ; that it was in 
excess of their authority, & to the prejudice of 
their shareholders ; & that pltf. knew this when 
he took it.” But an affidavit was required. — 
CUBTEIS V, AnCHOK INSURANCE Co. (1857), 2 
H. & N. 537 ; 27 L. J. Ex. 14 ; 3 Jur. N. S. 1108 ; 
157 E. R. 221. 

7484. .] — An agreement ap- 

pointing a director of a life assurance co. to select 
agents & medical referees for the co., the director 
to be paid a commission on policies effected, is not 
a contract of service within the exception to 
1844 Act, s. 29. Therefore, where the directors 
of a joint-stock life assurance co., by resolution, 
appointed pltf. a director, to select agents & 
medical referees, pltf. to be allowed a commission 
of £3 per cent, on the premiums of all policies 
effectea through such agencies, but the resolution 
was not submitted to, or approved & confirmed 
by, a meeting of the shareholders: — Held: the 
contract being void, pltf. could not maintain an 
action for the commission. — Poolk v . National 
Assurance Co. (1858), 2 H. & N. 687 ; 27 L. J. Ex. 
219 ; 30 L. T. O. 8. 260 ; 4 Jur. N. 8. 54 ; 6 
W. R. 211 ; 157 E. R. 283. 

7485. Power of directors to borrow — To meet 

pressing demands — No express power of bor- 
rowing,] — The deed of settlement of an insurance 
co. contained no express power of borrowing, but 
empowered the directors to do A execute all acts, 
deeds & things necessary, or deemed by them 
proper & expedient for carrying on the concerns 
& business of the co., & to do, enforce, perform <fe 
execute all acts & things in relation to the co., <fc 
to bind the co., as if the same were done by the 
express assent of the whole body of members 
thereof: — Held: (1) the directors acted vdthin 
tlieir powers in borrowing money from the bankem 
of the co. to meet i)ressmg demands upon the co. 
& charging the proceeds of a call already made 
but not immediat(»ly iiayable, \vith the repayment 
of the loan ; (2) two of the directors who had 


become sureties for the co., & had repaid the loan, 
were entitled to the benefit of the charge on 
the call. — Re iNTEitNATiONAL Life Assurancje 
Society, Gibbs & West’s Case (1870), L. R. 10 
Eq. 312 ; 39 L. J. Oh. 667 ; 23 L. T. 350 ; 18 
W. R. 970. 


Annotaiions: — A8 to (1) Consd. Be Hamilton’s JV^deor 
Ironworks, Ex p. Pitman Sc Edwards (1879), 12 Oh. D 
707. Apia. English Channel S.S. Co. v. Bolt (1881), 17 
Ch. D. 715. Refd. Wheatley v. Silkstone & Haigh Moor 
Coal Co. (1885), 29 Ch. D. 715 ; General Auction Estate 
& Monetary Co. v. Smith, [1891] 3 Ch. 432. (7enc^llu* 
Mentd. Re Liverpool Civil Service Supply Assocn., Ex p. 
Greenwood (1874), 22 W. li. t)3(i ; Re International Life 
Assce. Soc. (1876), 34 L. T. 782 ; Re Whitohouso (1878). 
9 Oh. D. 595 ; Re West of England & South Wales District 
Hn, tik. Kr. n. Rranwhlto (1879). 48 L. J, (^h. 463. 


Sect. 2. —REGISTRATION. 

7486. What companies require registration — 

Company formed not only for purpose of in- 
surance — Registered under 1844 Act.] — Where a 
CO. was formed & duly registered under the above 
Act for the purpose of insurance, & also for the 
granting of endowments, annuities, assurances 
during sickness, loans, on objection being taken 
on demurrer that sucli co. could not sue at law or 
in equity unless registered under 1856 Act, & Joint 
Stock Companies Act, 1857 : — Held: such objec- 
tion could not be maintained, it was a “ co. formed 
for the purpose of insurance ” within s. 27 of the 
latter Act of 1857, & therefore might sue without 
being registered under above Acts, — London & 
Provincial Society v , Ashton (1862), 12 

C. B. N. 8. 709 ; 1 New Rep. 128 ; 7 L. T. 530 ; 
11 W. R. 152 ; 142 E. R. 1321, Ex. Ch. 

7487. .] — The Joint Stock ('^os. 

Act, 1857 (c. 11), s. 27, only exempts from regis- 
tration cos. formed for the purpose of insurance 
only. Tlierefore wliere a company completely 
registered under 1844 Act, formed for the purpose, 
& carrying on the business, of insurance & also 
the lending of money, made default in registering 
under the above sect. : — Held : by Joint Stock 
Cos. Act, 1857 (c. 14), s. 28, sucli co. was incapable 
of suing at law or in equity. — JjONdon Monetary 
Advance, etc. Co. v. Smith (1858), 3 11. & N. 
543 ; 27 L. J. Ex. 479 ; 31 L. T. O. S. 180 ; 157 
E. R. 585. 

AnnoUttion : — Overd. London & Provincial T’rovident Soc. 

V, Ashton (1862), 12 C. B. N. S. 709. 


could not bo convi(*ted on the above 
facts, — R. V. Buchanan, [1914] App. D. 
509.— S. AF. 

g. Petition for leave to amend 

mcmorandvjn of association — When 
granted .] — On an application by a co, 
imder Co.’s Act, 1908, s. 162, for leave 
to alter its imimorandiim of assocn., 
the ct. will, if there is no opposition, 
& if it sees clearly that neither the 
creditoi‘s of the co. will Huffer nor that 
those who will deal with the co. or buy 
eharoa in the co. arc likely to bo 
deceived or misled, except in extra- 
ordinary circumstances, confirm the 
alteration . — Rc New Zealand In- 
suBANCE Co., Ltd. (19ii), 30 

N. Z. L. R. 825.— N.Z. 

PART V. SECT. 2. 

h. What companies require registra- 
tion — Company formed not only for 
purpose of insurance .] — A contratJt for 
the sale of land provided that the 
purchase -money was to be paid in 
Binall monthly instalments extending 
over a number of years, & to it was 
annexed condition that as soon as 
the contract was signed Sc the first 


monthly instalment paid, the i)urcha8er 
became thereby assured to the full 
value of his jiurchaso & should he 
thereafter dit; before the completion 
of t)i(^ purchase, the vendor agreed to 
transfer to the beneficiary named in 
his will, or in the event of his dying 
intestate, to the widow, heir, or next 
of kin of the purchaser, the land therein 
mentioned or the amount of the pur- 
chase-monev at their option without 
the paymenl of any further Instalments ; 
& to the contract & conditions of sale 
w’as anncixed a declaration by the pur- 
chaser that to the best of his knowledge 
Sc bedief he was then in good health, 
Sc not over fifty years of age, Sc an 
agreement that the declaration should 
be the basis of the contract, which 
should be null & void if the declaration 
should thereafter be proved false in 
any particulars : — Held: this was not 
commencing a life assurance business 
within Cos. Act. 1890, s, 338, so as to 
require re^tration as a life assurance 
00 . imder Part 3, for that part applied 
only to cos., including individuals, 
whose busiiunis it was to assure, while 
in this case the buying Sc selling the 
land ivas the business. Sc the condition 


was merely annexed as an additional 
inducement to persons 1o go into that 
business as purchasers. — BuRWOOD 
Land, Builihno Sc Investment Co., 
Ltd. V. Bekridoe (1893), 19 V. L. 11. 
630.— AUS. 

k. Provident insurance society.] 
— A CO. having a share capital divided 
into shares must, if it intends to 
carry on the business of a provident 
insurance society, bo registered under 
Provident Insurance Societies Act, 
1912, before It reccK^es any premium 
or contribution. — Depute Leoal Re- 
mem bbani’kr V. SiTAL Chandra Pax 
( 1914), 1. L. 11. 42 Calc. 300.— IND. 

l. Cnjyital of company must 

he £50,000 or over. p— Application woe 
made for the registration of a <;(). one 
of the objects of which was the carrying 
on (jf insurance business of all kinds. 
The registrar refused to roglater the co., 
as Its capital was under £50,000 : — 
Held : the co. was entitled to be re- 
gistered, but could not carry on an 
insurance business until its capital 
amounted to £50,000 . — Scaleb v. Com- 
PANIEH Rkoibtrar, [1920] N. Z. L. R. 
821.— N.Z. 
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Marine Insurance association — Association 

for acquisition of gain.] — See Part III., Sect. 4, 
sub-sect. 1, ante, 

Reconstituted from year to year.] — 

See No. 253, ante. 

Sect. 3. ASSIGNMENTS OF AND CONFLICTING 
CLAIMS UNDER LIFE POLICIES. 

See Tnsitbance. 

Sect. 4.— CONVERSION OF COLLECTING 
SOCIETIES INTO LIMITED COMPANIES. 

See Friendly Societies. 


Sect. 5.-~DEP0SITS TO BE MADE BY 
INSURANCE COMPANIES. 

Sec Life As'^urauce Companii s Act, 1870 (c 01), 
B. 3; Assurance Companies Act, 1909 (c. 49), s. 2. 

7488. What companies must make deposit — 
Company granting annuities to purchasers of goods 
becoming widows.] — Applts. were tea merchants, 
who, in order to advertise & extend their business, 
had since 1897 offered to pay an annuity to cus- 
tomers who had become widows, so long as they 
remained widows, ])rovided that they had made 
consecutive purchases of tea for a certain time 
before the death of their husbands: — Held: 
applts, were a co. carrying on the business of life 
assurance within Life Assurance Companies Act, 
1870 (c. 01), as they had not fultilled the con- 
ditions imposed by that Act on life assurance cos. 
they were liable to a penalty. — Nelson & (^o. v. 
Board of Trade (1901), 81* 1^. T. .505 ; 05 J. P. 
187 ; 49 W. R. 590 ; 17 T. L. R. 450 ; 45 3ol. Jo. 
485, I). 0. 

A n noted ion : — Refd. Haiijjjton v. Toxteth Co-op. I^rorifleut 

Soc., [1915] 1 Ch. 721. 

7489. Issue of investment policies — Return 

of premiums in event of death before expiration of 
fixed period — Business of life insurance prohibited 
by memorandum.] — A co. was incorxiorated under 
the Cos. Acts. Its objects as stated in its memo- 
randum of assocn. were “ to carry on & transact 
every kind of insurance &: guarantee business in 
all branches, except the business of life insurance,” 
& it was thereby expressly provided that ” Nothing 
herein contained shall empower the co. to carry 
on the business of life assurance, or the granting 
of annuities within Life Assurance t'ornpanies Act 
1870 (c. 01).” The co. had issued a number of 
investment policies whicli were all in one or other 
of two forais. The first form, called Policy 
Form A, was therein described as an investment 
policy, at a weekly premium of Od. to secure 
£22 10^?., namely £0 at the end of five years, 
£7 10.9. at the end of ten years, & £9 at the end of 
fift^een years. The policy charged the assets of 
the CO. with tlie to the fissured or his 

representatives or assigns of the sums aforesaid & 
provided that in the event of the death of the 
assured before the fifth year all premiums paid 
would be returned in full, & after the fifth So tenth 
years all jiremiums paid since the last payment 


made by the co. would be returned. The second 
form, called Policy Form B, differed slightly from 
Policy Form A. The iiolicy purported to secure 
the payment of a certain sum at the end of a fixed 
term in consideration of a weekly premium & 
charged the funds of the co. with its payment, &> 
rovided that if the assured should die before the 
ate on which the sum became payable a per- 
centage of the premiums received on account 
should be payable to the representatives or assigns 
of the assured. The co. had not deposited 
£20,000 as required by Assurance Companies Act, 
1909 (c. 49), s. 2: — Held: (1) both forms of 
policies were policies of insurance on human life, 
the co. was therefore carrying on the business of 
life assurance contrary to the provisions of the 
memorandum of assocn., the issue of the policies 
was accordingly ultra vires the co. ; (2) the co. 
was carrying on ” life assurance business ” within 
the meaning of sect. 1 of the latter Act, & inas- 
much as it had not made the deposit of £20,000 
required by sect. 2 of that Act, the policies were 
illegal. — Joseph v. Law Integrity Insurance 
Co., Ltd., [1912] 2 Ch. 581 ; 82 L. J. Ch. 187 ; 
107 L. T. 538 ; 20 Mans. 85, C. A. 

Annotution : — Generally, Mentd. Gould. x\ Curtis, [1913] 3 

K, B. 84. 

7490. Issue by Industrial society to members 
of share books & membership cards — Appropriation 
of funds for payments on death of member or wife 
or husband of member — No policies issued or 
premiums paid.] — Pltf. was a member of an indus- 
trial society, & had received from them a share 
book, a membership card, a purchase book, in all 
of which her name & address were given, a copy 
of the rules of the society. By the rules as 
amended it was provided that the objects of the 
society should include i>ower to carry on the 
business of insurance as provided in rule 14a. 
By rule 14a. the committc^e of management were 
authorised to appropriate money, inter alia, ‘‘ for 
providing a sum to be paid on the death of a 
member or the wife or husband of a member, such 
sum to be proportional to one year's average 
purchase of the member from the society during 
the three years immediately preceding death.” 
The society advertised ‘* free life assurance ” as 
an inducement to persons to become members. 
Pltf. alleged that the society had paid largo sums 
of money in respect of this life assurance, & that 
they were cai’rying on the business of life assurance 
within Assurance Companies Act, 1909 (c. 49), 
without having paid the deposit of £20,000 re- 
quired by sect. 2 (1) of that Act, & brought an 
action to restrain them from doing so : — Held, : 
the society had done nothing ultrei vire^ ; there 
had been no carrying on of life assurance business 
within the Act ; policies must be in writing & no 
policy had been issued, no iirernium had been 
paid, thei’e was no obligation on the society to 
appropriate any further sum to the insurance 
fund, & the arrangement might at any moment 
be terminated by a general meeting. — Hampton 
V, Toxteth Co-operative Provident Society, 
Ltd., [1916] 1 Ch. 721 ; 84 L. J. Ch. 033 ; 113 
L. T. 02 ; 31 T. L. R. 314 ; 59 Sol. Jo. 397, C. A. 

7491. Investment of deposit — In what securities.] 
-—The ct. has i)ower, under the Board of Trade 


PART V. SECT. 5. 

m. Company*8 capital not paid up 
— According to Act of incorporation — 
Before commencement of business. ] — An 
insurance co. was incorporated by 
statute with a capital of 1500,000. & 
by the Act it was provided that when 


$100,000 was subscribed & 10 per cent, 
aid up, a greneral meeting of the share - 
olders might be called & dii'ectors 
elected : but the co. vras not to com- 
mence business until at least $50,000 
of its capital stock should ho paid up. 
It appeai'ed that the $60,000 required 
by the Act had been paid into the 


Minister of Finance, who had there- 
upon granted a license to the co. to 
transact Insurance business, but that 
the money had been l)orrowed for the 

S Tupose of being so deposited ; that 
le 10 per cent payment on stock 
subscribed for had not been made in 
cash, but notes of hand taken from 
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Companies. 


Sect, 6. — Deposits to he made by insurance com- 

liulesy 1872, to direct the investment of the de- 
posit of £20,000 requil'ed by the Life Assurance 
Acts to be paid into court, in East Indian Railway 
Annuity B. Qii, : whether that so<nu*ity is wdthin 
the investments permitted by R. S. C., Ord. 22, 
r. 17. — Re Blue Ribbon Life Accident Mutual 
& Industrial Assurance Co. (1889), 59 L. J. Ch. 
276 ; 61 L. T, 660 ; 38 W. R. 104 ; 6 T. L. R. 6. 

7492. Variation of investments.] — 

Ex p. Independent Order of Foresters, No. 2 
(1893), 37 Sol. Jo. 082, C. A. 

7493. .] — The Board of Trade 

Rules under Assurance (Companies Act, 1909 (c. 40), 
do authorise under rule 4 (a) 'which deals with 
variations of investments the substitution of war 
loan for stocks or cash in ct. to the credit of the 
assurance assocn. in accordance with the Act, & 
they also authorise an order dealing with the 
method of payment out of the income but they 
do not authorise a direction as to variation of the 
investments from time to time standing to the 
credit of the assurance assocns. account in ct. — 
Re English & Sco^msH Law Life Assurance 
Assocn. (1918), 119 L. T. 305 ; 34 T. L. R. 409; 
62 Sol. Jo. 549. 

7494 . Application for payment of dividends 

— How made.] — Re Royal Exchange Assur- 
ance CoRPN., [1910] W. N. 211. 

7495. .] — An application for pay- 

ment of dividend on the deposit paid into ct., 
under Life Assurance Companies Act, 1909 (c. 49), 
<fe the Board of Trade Order, 1910, it. 2-4, may be 
made by summons under R. S. C. Ord. 55, r. 2 (3), 
A need not be made by petition. — Re New York 
Life Assurance ('O. (1915), 60 Sol. Jo. 106. 

7496. Transfer of deposit — On sale of business — 
Subject to outstanding liabilities on policies issued 
by vendor company.] — Resp. co. agreed to sell its 
business to applt. co., including a sum of £20,000 
deposited with the Paymaster-General under 
Assurance (bmpanies Act, 1909 (c. 49), s. 2, as a 
condition of carrying on employers’ liability 
insurance business : — Held : such deposit could 
only be transferred subject to the outstanding 
liabilities on xjolicies issued by resp. co. in respect 
of employers’ liability insurance business, A resp. 
co. was entitled to specific performance of the 
contract, although it could not give a clean 
transfer of the £20,000 deposit. — United London 
A Scottish Insurance Co. v. Omnium Insurance 
(^ORPN. (1915), 84 L. .1. Ch. 777, H. L. 

AnnoktHon : — Mentd. Fowler r. Williw, [UJ22J 2 Uli. 5U1. 

7497. Fund carried over to separate 

account — In respect of life assurance business of 
vendor company now dissolved.”]^ — Where an 
assurance co. sells its business A assfds to another 
assurance co., A the vendor co. is dissolved A 
there are outstanding jjolicies, such as paid-up 
policies, the holders of which have not novated 
with the purchaser co., the ct. will not order the 
£20,000 deposit of the vendor co. to be paid out 
to or transferred slrnpliciter to the account of the 
purchaser co., but will order a fund to be carried 
over to a separate account of the purchaser co. 


“ in respect of the life assurance business of the 
vendor co. now dissolved .” — Re City of Glasgow 
Life Assurance Co., [1916] 2 Ch. 557 ; 86 

E. J. Ch. 86 ; 115 L. T. 519. 

7498. Application of deposit on winding up.] — 
The objects of a (^o. were to sell tea A to pay weekly 
pensions to such of their customers as should 
become widows who bought tea from them for a 
certain period. By one of the arts, of assocn. the 
directors were to set aside three-fourths of the profits 
earned by the co. in each week as a fund to meet 
the liabilities of the co. in respect of the pensions, 
A the sum so set ajiart was to be applied in dis- 
charge of the current liabilities thereunder, A the 
co. was not to be under any liability in respect of 
the pensions beyond the amount of the three - 
fourths of the profits, A if in any week the three- 
fourths .should be insufficient for the payment of 
the weekly pensions the same might be abated 
ratably. The co. deposited £20,000 as required 
by Life Assurance Comiianies Act, 1870 (c. 61), s. 3. 
The CO. having been ordered to be wound up : — 
Held : the £20,000 was made, by sect. 4 of the 
above Act, A Life Assurance Companies Act, 
1872 (c. 41), s. 1, a security for the policy-holders 
in addition to the three-fourths of the profits, but 
the general assets of the co., apart from the three- 
fourths of the profits, did not belong to them. — 
Re Nelson A Co., Ltd. (1906), 22 T. L. R. 
406. 

Annotation : — Apld. Re Britinh TIjiion ik National In.sco., 

[]9nj 2 Ch. 77. 

7499. .] — A co. was foimcd to acquire the 

business A goodwill of a tea dealer A to effect 
insurance for life A to issue pensions. By the 
arts, of assocn. the directors were to set aside 
three-fourths of the profits earned by the co. in 
each week as a fund to meet tlie liability of the 
CO., in respect of customers’ pension cards, A the 
sum so set aside was to be applied in discharge of 
the co.’s liability thereunder, A so far as in any 
week the whoh*. amount should not be distributed, 
the balance was to be carried forward A might; be 
applied at the discretion of the directors in making 
good any deficiency in any future weeks in rest:>ect 
of such pensions ; but the co. were not to be liable 
in resjiect of the pensions beyond the amount of 
the three-fourths of the jirofits, A if the threti- 
fourths should be insufficient to jiay the weekly 
pensions in full, the pensions should abate. The 
CO. issued cards to their customers, ujicn which 
the purchasei*s of tea were entered A each customer 
who became a widow was to be entitled to a weekly 
pension provided that she had jiurchased a certain 
quantity of tea for 52 weeks before widowhood. 
The CO. deposited £20,000 in ct. under the Life 
Assurance Otnnpanies Act, 1870 (c. 61), s. 4. The 
CO. having been ordered to be wound up : — Held : 
the £20,000 A the sum specially appropriated out 
of the profits to meet the pensions were available 
to satisfy the obligations of the co. to their pen- 
sioners A customers ; A, further, as between the 
pensioners A the customers, the claims of the 
tiensioners had priority. — Re Nelson A Co., Ltd. 
(1907), 24 T. L. R. 74, C. A. 

7500. ~ — Costs of winding up.] — The £20,000 


several of the subscribers therefor ; & 
that the $60,000 of the stock required 
by the statute to be paid up had not 
been so paid. One of the stock- 
holders, who had paid his deposit In 
cash, thereupon filed a hill setting: up 
these facts & seeking: to restrain the 
CO. from carrying on business under 
their cnarter until at least the $50,000 
was paid up. On demurrer : — Held : 
the bill was properly filed by the share- 


holder alone, & need not bo on behalf 
of himself & others, A the shareholders 
who had paid their deposits by pro- 
missory notes w'ere not ne^;essary 
parties. — Cash v. Ottawa A«ri- 
fULTURAL INHURANCE CO. (1870), 22 
Gr. 512.~CAN. 

n. Petition hy ehareltoldcrs for re- 
turn of deposit — Whether entitled-^ 
Winding-up proceedings commenced in 
English courLf— Policy holders peti- 


tioned for distribution of the deiiosit 
made by a foreign corpn., with the 
Minister of Finance under 31 Viet., 
c. 48, A 34 Viet., c. 9, the co. being 
insolvent: — Held: they were entitled 
to the relief asked, notwlthstandinK 
that proceedings to wind up the co. 
were pending: before the Enjflish cts. — 
Re Briton Medical A General Life 
Absocn., Ltd. (188C), 12 O. R. 441. — 
CAN. 
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required to be deposited in ct. by Life Assurance 
Companies Acts, 1870 (c. 61), & 1872 (c. 41), & 
Assurance Companies Act, 1909 (c. 49), is part of 
the general assets of the co., & is available for the 
general costs of the winding up & of deposits made 
by the liquidator as security for costs in proceed- 
ings which he has been authorised by the ct. to 
carry on, so far as the same costs &> deposits relate 
to the business of life assurance for which the 
deposit was made. 

Semble : the deposit would not be liable, for costs 
relating to other businesses carried on by the co. — 
Be National Standard Life Assurance Corpn., 
[1917] 1 Cli. 193 ; 86 L. J. Ch. 172 ; 115 L. T. 751 ; 
33 T. L. R. 65 i 01 Sol. Jo. 146. 

See^ also, No. 7600, post* 

7501. Return of deposit — Who may apply for.] — 

In the case of petition presented under the Life 
Assurance Companies Acts, 1870 (c. 61), 1872 

(c. 41), & the Board of Trade Rules made in pur- 
suance of these Acts, praying for payment out 
“ to the depositors ” of the £20,000 required to be 
deposited in ct. by a foreign life assurance co. 
before commencing business in this country, the 
ct. will make the order pi‘ayed for, notwithstanding 
that Life Assurance Companies Act, 1870 (c. 61), 
s. 8, enacts that the deposit shall be returned “ to 
the co.” The life assurance fund of £40,000 
required by that sect, to have been accumulated 
prior to the return of the deposit may consist of 
accumulations already existing abroad, &- arising 
from the original business of the co . — Re Colonial 
Mutual Life Assurance Soc^ikty (1882), 21 
Ch. J). 837 ; 46 L. T. 282 ; 30 W. R. 458. 

J rmofation : — Folld. Re Scottish Life's Ahscc., 1 1 887 J W. N. Gi. 

7502. .] — Rc Scottish Life Assur- 

ance C^o., [1887] W. N. (i4. 

7503. When ordered — On accumulation of 

life assurance fund — Accumulations already exist- 
ing abroad.] — Re Colonial Mutual Iafe Assur- 
ance Society, No. 7501, ante* 

7504 . Necessity for statement in 

petition that fund accumulated.] — Where a petition 
is presented, under Life Assurance Companies 
Acts, 1870 (c. 61), & 1872 (c. 41), for payment out 
of ct. to the CO. of the statutory deposit of £20,000, 
the petition must contain a statement of rule 6 
of the Board of Trade Rules, 1872, which provides 
for payment, out of the deposit money so soon as 
it is i)roved to the satisfaction of the ct. that the 
life assurance fund of the co., in respect of which 
the deposit was madtL amounts to the sum of 
£40,000 . — Re Le Ph^nix (1888), 58 Jj, T. 512. 

7505. Deposit required by Board of 

Trade in belief that life insurance contemplated — 
Subsequent decision by court that policies issued 
not insurance policies.] — Re Wool Industries 
Employers’ Insurance Assocn., Ltd., [1899] 
W. N. 259. 

Annotation Refd. Re Popular Life Assee., 11909J I Ch. 80. 

7506. On amalgamation with or 

transfer of business to another company — Life 
assurance fund not accumulated by transferring 
company.] — A life assurance society made the 
deposit of £20,000 required by the Life Assurance 
Companies Act, 1870 (c. 61), s. 3, but did not 
accumulate a life assurance fund out of premiums 
as mentioned in the sect. The society effected 
an amalgamation mth a life assurance co., which 
had accumulated out of premiums previously 
received a fund exceeding £100,000. There were 
no creditors of the society other than the policy- 
holders, nearly all of whom had agreed to accept 
the liability of the co. Upon a petition by the 
society & the co., for payment of the deposit to the 


co. : — Held : as there had not been an accumula- 
tion of a life assurance fund out of the premiums 
received by the society, the above sect, had not 
been complied with, & the order could not be 
made. 

The ct. ^ allowed the petition to stand over 
generally, intimating that it might be brought on 
again, when the co. had accumulated out of the 
premiums to be received on all or any of their 
policies an additional life assurance fund amount- 
ing to £40,000 . — Ex p. Scottish Economic Life 
Assurance Society (1890), 45 Ch. D. 220; 60 

L. J. Ch. 14 ; 62 L. T. 926 ; 38 W. R. 684 ; 6 
T. L. R. 386 ; 2 Meg. 271. 

Annotations : — Distd. Re Popular Life Asboo., [1909] 1 Ch. 80. 

FoUd. Re Life & Health Asbcc. Ahhocii., [1910] 1 Ch. 458. 

7507. .]~In 1904 the P. 

Life Assurance Co. was incorporated & made the 
statutory deposit of £20,000. It did not accumu- 
late out of premiums any life assurance fund, <fc 
in 1906 it agreed to sell its business & assets to 
the U. Assurance Co. in consideration of shares in 
that CO. The vendor co. passed resolutions for a* 
voluntary winding up, & its propeHy & policies 
had been transferred, the shares allotted, all 
claims on the vendor co. discharged, & the co. 
itself dissolved. The purchasing co. now petitioned 
for the payment out of ct. to them of the £20,000 
deposited by the vendor co. : — Held : although 
the vendor co. had not accumulated a life assur- 
ance fund, yet, inasmuch as its obligations had 
come to an end on dissolution, the deposit ought 
to be paid out to petitioners as assignees. — Be 
Popular Life Assurance Co., Ltd., [1909] 1 
Ch. 80 ; 78 L. J. Ch. 37 ; 99 L. T. 909 ; sub 
nom * Re United Provident Assurance Co., 
Ltd., Rc Popular Life Assurance Co., Ltd., 25 
T. L. R. 58 ; 53 Sol. Jo. 47. 

A n notations : — Expld. Re City of Glasgrow lufo Awsce., 

[1916] 2 Cb. 557. Refd. Rc Life & Health Asboo. Absocii., 

[1910] 1 Ch. 458 ; Rc Hritisli Union & National Iiisco.. 

11914J 1 Ch. 724. 

7508. — ~ .] — A life assurance 

assocn. which has not accumulated out of premiums 
a life assurance fund of £40,000 according to Life 
Assurance Companies Act, 1870 (c. 61), s. 3, & 
which has gone into voluntary liquidation & trans- 
ferred its business to a purchasing co., is not 
entitled to a return of any part of ihe statutory 
deposit of £20,000 unless all its policy-holders 
have released & abandoned their claims against 
the assocn. <fe the deposit & accepted the liability 
of the purchasing co., such abandonment & 
acceptance being signified in writing, pursuant to 
Life Assurance Companies Act, 1872 (c. 41),s. 7. — 
Re Life & Health Assurance Assocn., I^td., 
[1910] 1 Ch. 458 ; 79 L. J. Ch. 262 ; 102 L. T. 
160 ; 26 T. L. R. 277 ; 54 Sol. Jo. 290 ; 17 
Mans. 75. 

Annotation :- — Refd. Rc Britibh Union & National Insoo. 

[1914] 1 Ch. 721. 


Sect. 6. — SEPARATE FUNDS. 

See Life Insurance Companies Act, 1870 (c, 61), 
s. 4 ; Assurance Companies Act, 1909 (c. 49), s. 3. 

7509. What are “ receipts capable of being 
carried to separate account — Company selling tea — 
& granting pensions to purchasers becoming 
widows.] — (1) A co. carrying on business as tea- 
dealers offered to customers who purchased tea 
from it consecutively for certain periods pensions 
payable during widowhood. In order to form the 
premium income to support the pension contracts, 
the price of the tea was loaded udth a sum of Sd, 

B B 
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Companies. 


. 7 : Suh-acct* 1.] 

per pound, the total price per pound being 2s. 

— Held : Life Assurance Companies Act, 1870 
(c. 01), s. 4, was disregarded, for the 8d. per pound 
was not a separate sum capable of being carried 
to a separate fund appropriated for the exclusive 
benefit of the assured pensioners, as required by 
that sect, in the case of “ a co. transacting other 
business besides that of life assurance,” but the 
2s. id. per pound was a contributory sum for 
securing two benefits, namely, the present receipt 
of one pound of tea, the expectation of a future 
sum of money contingent upon widowhood. 

(2) The co., which carried on the joint business 
of tea dealing & granting pensions to insured 
customers in case of widowhood, became insolvent 
& unable to pay the pensions. On a petition to 
wind up the co., the co. submitted, as an alterna- 
tive to winding uj), a scheme whicli involved that 
a new co. should sell its tea through the agents of 
the old co. to the insured customers, & should 
pay 75 per cent of the loading (6d. per pound) to 
the old co., which should, as between the two cos., 
be the insurer of the insured customci^s : — Held : 
the scheme, being a pio vision by which the insured 
customer's were to enter into new contracts with 
a hew co. & as a result, would be entitled to a 
redu^^ed benefit from their contracts with the old 
co., w\as not authorised by sect. 22 of the above 
Act. 

Sernhle : although absolute arithmetical cqufility 
is not required by sect. 22, what the sect, allows 
is the reduction of all the contracts of the co. to 
the relief of the common debt, & a scheme which 
proceeds iq>on a principle of inequality of re- 
duction is not within the Act. — He Nelson & Co., 
[1905] 1 Ch. 551 ; 71 L. J. Ch. 290; 92 L. T. 
404 ; 53 W. R. 301 ; 21 T. L. R. 274 ; 12 Mans. 
54. ^ 

Annotatiem : — As to (1) I^efd. JRc hrilinli Union & National 

Inscc., [15)14] 1 Ch. 724\ 

7510. ^ Form of scheme to carry 

out Life Assurance Com]panics Act, 1870 (c. 61), 

s. 4.] — A co. which carried on the business of selling 
tea combined with that of life assurance was 
ordered to be wound up. On appeal, a scheme 
having been prepared & approved by all parties 
enabling the co. t/O carry on its businesses sepa- 
rately, so as to comply with the above sect., & 
affording reasonable security to the assured, the 
ct. sanctioned the scheme & discharged the 
winding-up order, the co. undertaking to carry 
on its business in accordance with the scheme. 
Form of scheme . — He Biutisii Widows Assur- 
ance Co., [1905] 2 Ch. 40 ; 74 L. J. Ch. 525 ; 93 
L. T. 38 ; 54 W. R. 53 ; 21 T. L. K. 519 ; 12 
Mans. 107, C. A. 


Sect. 7.— AMALGAMATION AND TRANSFER OF 
INSURANCE COMPANIES. 

Sub-sect. 1. — In General. 

7511. What amounts to amalgamation or trans- 
fer — Uniting businesses — Adoption of common 
name & use of common office.] — Two insurance 
cos. may unite their businesses & adopt a common 
name & use a common office, & still remain two 
in the eyes of the law, with separate rights & 
separate liabilities . — He Anchor Insurance Co., 
Ex p. Heron, Ex y. Badenoch (1870), 18 W. R. 
542 ; revsd. on other grounds, 5 Ch. App. 032, 
L. 0. 

Annotations : — Refd. lie Medical, Invalid, & Geiioi'al Life 

Absco. Soc., Griffith’s Case (1871). 6 Ch. App. 378, n. ; 

Re Medical, Invalid, & General Life Assce, Soc., Spencer’s 

Case (1871), fi Ch. App. 362. 

7512. Treaties for reinsurance.] — A fire in- 

surance society being an unincorporated assocn., 
had powers of giving to, or taking from, other 
offices policies by way of guarantee for the purpose 
of dividing the risk of insurance, & also under 
their powers, entered into treaties with other 
cos. appointing them their agents in foreign 
lands, & agreeing to accept & enter upon the risk 
of one-eighth of every fire insurance policy of 
such cos. in force at the date of the treaty or 
effected or renewed after that date, & agreed to 
be on all risks simultaneously with the other cos., 
the other cos. agreeing to pay a proportion of the 
premiums, 20 per cent commission to be allowed 
on such premiums to the agents for the expenses 
of conducting the agency. The fire assurance 
society having gone into liquidation, the chief 
clerk allowed the claim of another co. for sums due 
to it in respect of guarantee & treaty business. 
On summons by the liquidator to vary the cer- 
tificate : —Held : the treaty agreements did not 
constitute an amalgamation betwe^en the con- 
tracting cos., nor a partnersliip either inier se or 
as regarded third persons, but were agreemeu' ^ 
of agency ; furtlier, the society having had the 
benefit of these agreements, the burden of proof 
was upon it to show that the agreements were 
invalid. The treaty business was insurance 
business, being guarantee business carried on witli 
a very unlimited faith in the agent ; it was a 
reinsurance contract more wide & less prudent 
than an ordinaiy contract of reinsurance, but was 
within the powers of the society . — He Norwich 
Equh’Able Fire Assurance Society, Roy'al 
Insurance Co.’s Claim (1887), 57 L. T. 241 ; 3 
T. L. R. 781. 

7613. .] — The L. Co. was incorporated 

in 1903 with a capital of £5,000 divided into 
10,000 shares of 10.s. each ; 3,050 shares liad been 
issued on each of which Os. 3d. was paid. A pro- 


PART V. SECT. 7, SUB-SECT. 1. 

7512 i. What cnn aunts to amalgavuition 
nr transfer — Treaties for reinsurance .] — 
The Toronto Mutual Fire Insurance (’o. 
had divided their buHinesB into two 
branchcK, one being called the mer- 
cantile, in which both cash & mutual 
noliciea were effected. Deft. Ineured 
in the mercantile branch on the mutual 
principle. After the amalgamation of 
that CO. with the Beaver Mutual Fire 
Insurance Assocn., the directors of the 
new CO. transferred all cash system 
poholes In their farmers’ branch to the 
mercantile branch, crediting the latter 
branch at the time udth the eBtimatcd 
value of all unexplred cash policies ; — 
Held : this was unauthorised ; & it 
was not a “ reinsurance) ” with “ any 
mutual or other insurance co.,” within 
the Acts ; & deft, could not be assessed 
for losses on the policies so transferred. 
— Beaveii & Tohonto Mutual Fire 


Inst^rawe Co. v. TRiMnuE (1873), 23 

C. P. 252.—CAN. 

o. — — Cancellation of life policies 
in transferor companjf — Issue of jiolicies 
in transferee company in lien.}~~'Vhe 
directors of an insurance co. conducting 
an unjprolltable life assurance huHiness 
& which had power under Its memo- 
randum & arts, of assocn. to sell the 
business & property of the co. in coii- 
BlderatJon of payments in cash other- 
wise as directors might deem proper, 
entered Into an agreement with another 
co. of gi'eater ffnancia] stability in 
terms of which the life policies of the 
foiiDcr co. were to be cancelled & 
policies of the latter co. Issued in lieu. 
In a petition for sanction of this 
arrangement presented in the name of 
this co. '.— Hem : the proposed arrange- 
ment although it Involved the can- 
celling of the old poUcles & the issuing 
of new policies was a transfer of business 


within arts, of assocn. & it was within 
the i)owers of the directors to enter 
into such an arrangement. — Empire 
Guarantee & Insurance Oorpn., Lti 
Petitioners, 11911] 8. C. 1296.— SCOT. 

p. Whether all documents need 

be sent to shareholders.] — City of 
Glasgow Life Assurance Co. & 
Soo'msn Union & National In- 
surance Co., Petitioners (1913), 50 
Sc. L. R. 787 —SCOT. 

q. Whether mtice of amalgamation 
should be published in newspapers — 
Prior to petition for sanction of court to 
amalgamation.] — On a petition for the 
sanction of the ct. to an arrangement 
between two assimanoe cos. for the 
transfer of the business of the one oo, 
to the other, the ct. holding that it 
was not necessary that the notice in 
the “ Gazette ” should be published 




Part V. — ^Insurance Companies, 


1076 


visional agreement for the sale of the L. Co. *6 
undertaking to the N. Co. was made on June 9, 
1909, but not carried out owing to the opposition 
of certain shareholders. The N. Co. purchased 
2,843 shares in the L. Co., A; 300 shares to qualify 
their nominees as directors of the k. Co. whose 
existing directors retired. The N. Co. guaranteed 
the policies of the L, Co., & the two cos. entered 
into a treaty of mutual reinsurance. On July 17, 
1911, a petition to wind up the N. Co. was pre- 
sented A a compulsory order made. On 8ept. 18, 
1911, the N. Co. presented a petition alleging that 
the L. Co. was a subsidiary co. A the N. Co. a 
principal co. within Assui'ance Companies Act, 
1909 (c. 49), s. 16; — Held: neither a treaty of 
mutual reinsurance nor a guarantee of policies is 
a transfer of assurance business, A the N. Co. 
had not made out a case under the above sect. — 
lie iiANCASHIRE l^LATE GLASS, FlRPJ A BURGLAIIY 
Insurance Co., Ltd., [1912] 1 Ch. 35 ; 81 L. J. Ch. 
199 ; 105 1.. T. 570 ; 56 Sol. Jo. 13 ; 19 Mans. 149. 

7514. Guarantee of policies.] — Re Lanca- 

shire Plate Glass, Fire A Burglary Insurance 
Co., Ltd., No. 7513, ante, 

7515. What companies may amalgamate or 
transfer — Mutual insurance society.] — (1) An agree- 
ment betweien cos. A, A B., neither of them being 
registered under 1862 Act, for the transfer of the 
business of A. to B., was held to be ultra vires on 
the i)art< of A., there being no power in its deed 
of settlement authorising such an agreement. 
Nevertheh^ss A. co. having be(in registered under 
the Act, A resolutions for winding up voluntarily 
passed, A tl)e transfer, carried out according to the 
terms of the agreement, under sect. 161, the trans- 
action was uplield. 

A mutual insurance co. may be amalgamated 
with, A its business transferred to another com- 
pany, under 1862 Act, s. 161. 

(2) A clause in an agreement for the amalgama- 
tion of two cos., provided that part of the purchase- 
money should be paid to the directors of the 
selling co. by way of bonus : — Held : this did not 
invalidate the amalgamation. — Southall v, 
Bbitlsii Mutual Iafb Assurance Society (1871), 
6 Ch. App. 614 ; 10 L. J. Ch. 698 ; 19 W. K. 865, 

1^. tl il . 

AmioUdwri :~As to (2) CODSd. Kuyc v. C/roydon Tram. Co., 

[1898] 1 Ch. 358. 

7516. Company with no power to transfer — 

Life Assurance Companies Act, 1870 (c. 61), s. 14 
not enabling Act,] — A life insurance co. was in- 
coi'poiated in 1845 under a deed of settlement 
wliich contained no provision for the sale or 
transfer of its business. In 1865 the co. took over 
the business of an annuity co., A covenanted, by 
deed, in 1866, to guarantee the payment of certain 
annuities. In Aug. 1887, a petition for the com- 
pulsory winding up of the co. was presented, wliich 
stood over in the hopes that some scheme of 
arrangement might be adopted. In July, 1889, 
a scheme was proposed by the policy-holders for 
transferring tlie policies, cn bloc, to another co., on 
terms advantageous to the policy holders, but 
involving a reduction of the amounts originally 
assured. The proposed sclieme made no pro- 
vision for the annuitants claiming under the deed 


of 1866. On the petition coming on again for 
hearing, application was made by the directors, 
at the instance of the policy-holders, for leave to 
present a petition under the above sect, to obtain 
the sanction of the ct. to the proposed scheme, A 
that in the meantime the hearing of the petition 
might again be postponed. The annuitants 
objected to the scheme, as did also the share- 
holders ; — Held: (1) that sect, conferred no 
power on an assurance co. to transfer its business 
to another co. ; (2) assuming a co. had power to 
transfer, the sect, only contemplated a transfer 
of the whole of the assurance business as a going 
concern without any reduction in the policies, or 
any fresh contracts with the policy-holders ; (3) 
the annuitants under the deed of 1806 were 
“ policy-holders ” within the definition given by 
sect. 2 of the above Act, whose dissent, as repre- 
senting more tliau one -tenth of the total amount 
assured, would, under sect. 14, be fatal to the 
scheme, A the scheme was therefore impossible, A, 
as the CO. was liopelessly insolvent, the winding-up 
order must be made. 

SeirihU : the dissent of one polio y-liolder would 
invalidate such a scheme as proposed. — Re 
Sovereign Iapb Assurance C-o. (1889), 42 Ch. D. 
540; .58 L. J. Ch. 811; 61 L. T. 455; 38 W. IL 
58 ; 5 T. L. II. 702. 

7517. What business may be transferred — Must 
be whole business without reduction in policies.] — 

Re Sovereign Life Assurance Co., No. 7510, 
ante, 

7518. Validity of amalgamation or transfer — 
Ultra vires transaction — Acquiescence.] — ^Although 
an amalgamation A purchase of the business A 
liabiliti(\s of one joint-stock co. by another estab- 
lished for similar purposes may be ultra vires, as 
a transaction not within the general scope A i)ur- 
pose of the business of such a co., A unauthorised 
by the deed of settlement, there may have been 
su(?h an amount of subsequent acquiescence as to 
render the attempted fimalgamation though 
invalid in its inceptions, binding as betwetin the 
two cos. — He Fra Assurance Co., Williams’ 
Case, Anchor Case (1862), 1 Hem. A M. 672 ; 7 
L. T. 595 ; 11 W. R. 204 ; 71 F. R. 295 ; sub nom. 
Re Saxon Life Assurance Society, Anchor 
Assurance Co.’s Case, Fra Assurance Society’s 
Case, Re Fra Assurance Society, Williams’ 
Case, Anchor Assurance Co.’s Case, 32 L. J. Ch. 
206. 

7519. Provision for payment of bonus to 

directors of amalgamated company.] — S outhall v. 
British Mutual Life Assurance Society, No. 
7515, ante, 

7520. Provisions in deed of settlement for 

making new laws & regulations.] — By the deed of 
settlement of the A. Insurance Co, power was given 
to the directors to call an extraordinary meeting 
of the co. for the purpose of making new laws A 
regulations. By laws A regulations made accord- 
ingly several years afterwards power was given 
to the directors to make a junction with any other 
CO. By a private Act of Parliament, shareholders 
who had executed transfers were to continue 
liable until their transfers were inroUed in 


allowed notice under the Assurance Cos, 
Act, 1909, 8. 13, of the presentation of 
the petition to bo inserted in the 
“ Edhiburgh Gazette ” concurrently 
with the intimation of the petition 
on the walls & in the minute-book, 
& ordered answers within elfirhteen 
days after such intimation & notice. 
— UNITED Sickness & Accident 
General Insurance Oo., Ltd., 
Petitioners, [1920] S. C. 205. — SCOT. 


r. JVAat businees may he transferred 
— Fire insurance,] — The European 
Assurance Society, through their con- 
fidential agent, C., negotiated with the 
Etna Insurance Co., through their 
confidential agent, O., a transfer by 
the former of their fire Insurance 
business & good-wUi to the latter, who 
also subsequently agreed, in considera- 
tion of £15,000, to assume their corre- 
sponding liabilities. The directors of 


the Etna, who had been duly authorised 
thereto, agreed to pay C., as a com- 
mission or bonus for his services in the 
first transaction, a sum of £1,000, 
which he had secretly promised O, to 
divide v^lth him ; & for the second he 
claimed a stmllar sum of £2,000, which 
latter having been refused, he con- 
trived that the purchase -money to be 
paid by his employers should be raised 
to £17,000, out of which the Etna 

B B 2 
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Sect. 7. — Amalgamation and transfer of hisuranee 
companies : S uh-secis* 1 

Chancery, but were to be reimbursed out of the 
funds of the co. for all losses sustained in conse- 
quence thereof, nor were they to be liable for any 
debt for which they would not have been liable 
as partnei‘s, nor could anything be recovered from 
them which could not have been recovered if the 
Act had not been passed. With a view to an 
amalgamation with the B. Insurance Co., the 
greater number of shareholders in the A, Co. 
agreed to transfer their shares to a trustee for the 
B. Co. The A. Co. then ceased to carry on 
business. Tliirteen years afterwards the A. Co. 
was ordered to be wound up. There were claims 
by policy-holders whose policies were granted 
before the alteration in the laws & regulations : — 
Held : as the deed of settlement to which the 
policy-holders were subject provided for making 
new laws & regulations, they were bound by these 
new laws & regulations when made. 

Semhle : the amalgamation between the cos. 
was not ultra vires, — lie European Assurance 
Society Arbitration Acts, Doman’s Case (1876), 
3 Ch. D. 21 ; Re European Assurance Society 
Arbitration Acts, Re European Life Assur- 
ance <fe Annuity Co., Doman’s Case, 45 L. J. Ch. 
801 ; 34 L. T. 929, L. C. & L. JJ. 

Annoiuiions : — Folld. He Argrua Life Asace. (1888), 39 Cb. D. 

571. Consd. He Barrow Hnematite Steel (-o. (1888), 39 

Ch. 1). 582. Mentd. Barnard v. Tomsou, 11894] 1 Ch. 374. 

7521. Cancellation of shares under com- 
promise of dispute as to validity of issue of shares.] 

— Re Norwich Provident Insurance Society, 
Bath’s Case, No. 7481, ayite. 

7522. Agreement for purchase of risks of 

transferor company.]— ife Absolute Life Assur- 
ance Co., Ltd. (19()3), 47 Sol. Jo. 749. 

7523. Effect of amalgamation or transfer — 
Right of transferee company to enforce contract 
between third party & transferor company.]— An 
insurance co. lent money on the security of a bond 
given by tlireo obligors to two of the directors A 
of a policy effected with the co. by one of the 
obligors on his own life, & deposited as a collateral 
security. By the U'rms of the policy the insurance 
money wrs charged on funds ct property of the 
co. only. The condition of the bond was for 
payment of the money lent, with interest, & of 
the i>remiums upon the policy. The insurance? 
co. was dissolved, their funds distributed, theii* 
business transferred to another co. to whom the 
obligees assigned the bond. One of the obligors 
who had not effected the insurance having died, <fc 
the policy having become forfeited for non-pay- 
ment of the premiums, the assignees of the bond- 
debt sought to prove in the master’s office under 
a decree for the administration of the (estate of the 
deceased obligor : — Held : the proof ought to be 
admitted to tlie exL^nt of an unpaid premium, 
which became payable before the dissolution of 
the co., although the dissolution took place long 
before the end of the year for which the premium 
was paid ; but no proof could be admitted for 
any premium the time for payment of which had 
not arrived when the co. was dissolved. — Atkinbon 


V, GYI.BY (1852), 2 De G. M. & G. 670 ; 42 E, R. 
1034, L. JJ. 

7524. Right of transferor company to 

enforce reinsurance contract in respect of payments 
made by transferee company.]— Nepean v. Marten 
(1895), 11 T. L. R. 480, C. A. 

On policy-holders,] — See Sect. 7, sub-sect. 

2, post, 

On shareholders.] — See Sect. 8, sub-sect. 3, 

post. 

Payment out of deposit on transfer.] — See Nos. 
7507, 7508, ante. 

Reconstruction & amalgamation of cos., 
generally, see Part III., Sect. 37, sub-sect. 13 ; 
Sect. 39, ante. 


Sub-sect. 2. — Effect on Policy-Holders. 

7525. General rule.] — A. effected a policy “ upon, 
& for twenty years continuance of, the life of 
himself ” with an assurance co. By the terms of 
the policy it was provided that “ the capital stock 
& other securities, funds, & property of the co. 
remaining at the time of any claim or demand 
unapplied undisposed of, & inapplicable to 
prior claims A demands in pursuance of the pro- 
visions of the deed of settlement, should alone be 
liable to answer A make good all claims A demands 
upon the said co., or otherwise, under or by virtue 
of that policy ” ; A that no director, officer, or 
shareholder should be individually or personally 
liable, etc. The deed of settlement entitled 
policy-holders to participate in profits ; A also 
contained i)ro visions enabling the directors in 
certain evemts to dissolve the co. The directors 
having, not in strict accordance with their powers 
to dissolve the co., transferred its funds A pro- 
perty to anothtT co. wlio were to take their 
liabilities, A. brought an action against the co. 
(liis assurers), charging Hiem with having wrong- 
fully aliened A transferred their property, A ceased 
to carry on business, whereby he lost tlie moneys 
A profits he would otherwise have made from the 
continuance of the contract : — Held : ( 1 ) there 

was no Implied contract on the part of the co. 
to conrinue to carry on the business ; (2) if there 
were, there was no evidence of any breach of it, 
inasmuch as if the transfer was properly made, 
there was no cause of action. A, if not warranted 
by the deed of settlement, it was ultra vires, A 
void ; (3) pltf. liad commenced his action before 
he had sustained any injury. — Kincj v. Accumu- 
lative Life Fund A General Assurance Co. 
(1857), 3 C. B. N. S. 151 ; 27 L. J. C. P. 57 ; 30 
L. T. O, 8. 119 ; 3 Jur. N. >S. 1261 ; 6 W. R. 12 ; 
140 E. R. 696. 

A7iru>fa,tionH : — As to (2) ReSd. Aldobort r. Leaf (1864), 3 

New Itop. 455. Ucnerallu, Refd. Life Asbcc., 

(1892} 3 Ch. 279. 

7526. ,] — Rc European Assurance 

Society, Pownall’s (Jase (1872), European 
Arbitration, L. T. 8 ; Reilly, 8. 

7527. Right of company to transfer business 
without consent of policy-holders — Company em- 
powered to dissolve & transfer business — Rights of 


BirectorH privately af?reed to pay him 
the £2,000. C. having asHigned hie 
intereftt in thCBo two agreements to S., 
the latter on foot thereof drew three 
bills for £1,000 each on the Etna Co., 
two of which O. discounted, subse- 
quently receiving £500 from the co. 
In part payment of them, together 
with a renewal bill for £500. Both 
cos. having afterwards gone into liqui- 
dation, & O. having made a claim on 


foot of the above acceptances for £500 
& £1,000 on the winding np of the 
affairs of the Etna : — Held : having 
regard to O.'s confidential relation to 
the Etna Co., the first hill for £1 ,000 
was, In his hands, only good to the 
extent of £500, & that sum having been 
already paid by the co., he could, 
therefore, sustain no further claim 
thereon ; since no evidence had been 
adduced of the European Hoclety’s 


having been privy to the agreement 
for paying the additional £2,000 to C., 
the present demand on foot of the 
second bill for £1,000 must also be dis- 
allowed, but without prejudice to O.’s 
making any future claim thereon In 
the event of the £2,000 or any part 
therf3of being recovered by the Etna 
in the winding up of the European 
Boclety . — Re Etna Insurance Co., 
He Owens (1873), I. B. 7 Eq. 424.--IR. 
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policy-holders reserved In deed of settlement.] — 

The deed of settlement of the I. Life Insurance Co. 
provided that in a certain event a general meeting 
of the CO. might resolve on its dissolution, & that 
in such a case jiroper measures should be taken for 
effecting such dissolution, without prejudice to the 
rights of the parties then insured, h thereupon 
the affairs of the co. should with all convenient 
speed be wound up, & the liabilities of the co. be 
satisfied or otherwise sufficiently provided for by 
reinvestment or by transfer to other existing & 
approved assurance offices. In accordance with 
this provision a resolution was passed to dissolve 
the co., & the business Sc assets were transferred 
to the E. Co. Petitioner, who had purchased an 
annuity on his life from the I. Co., refused to assent 
to the transfer of his policy to the E, Co. ; but he 
received payment of his annuity from the E. Co. 
till it was wound up. He then presented a petition 
to wind up the 1. Co. : — Held: (1) although the 
dissolution & transfer of the business of the I. Co. 
were perfectly valid, yet the words in the deed of 
settlement reserving the rights of the parties 
assured were conclusive in showing that there 
could be no novation of the contract with the 
policy-holders without their consent ; (2 ) the 

acceptance of the i)ayment of the annuity from 
the E. (ki. was no evidence that petitioner had 
adopted the E- Co. as his debtors, Sc he was still 
a creditor of the I. Co. — Re India Sl I^ondon Lifk 
Assuuance Co. (1872), 7 Ch. App. 051 ; 27 L. T. 
191 ; 20 W. R. 790 ; siib nom. Be India Sc London 
Life Assurance Co., Dyke’s (1\se, 41 L. J. Ch. 
001, L. JJ, 

7528. * .] — By the deed of settlement 

of the A. Insurance (b. it was provided that the 
funds Sc property of the co. should alone be 
answerable for claims on the co. ; provision was 
also mad(‘ for enabling the proprietors to dissolve 
the co., Sc thereupon the directoj'S were to obtain 
from some other co. an undertaking to pay the 
claims on the A. Co., Sc wor(i to transfer to that 
other co. a sufficient amount of the assets of the 

A. Co. The A. Co. was accordingly dissolved, Sc 
a portion of its funds was transferred to the B. Co., 
which covenanted to satisfy the liabilities of the A, 
Co. Full notice of this transaction was sent to 
the policy-holders of the A. Co. ; <& in the policies 
of that co. it had been declared that the funds & 
property of the co. should alone be liable to make 
good the claims under the policy, & the deed of 
settlement was also referred to. Both cos. were 
wound up. Sc came under the European Assurance 
Society Arbitration Acts : — Held : the A. Co. had, 
without the consent of tlie policy-holders, a right 
to dissolve itself & transfer its liabilities to the 

B. Co., Sc a policy-holder could claim only against 
the B. Co. 

On such a policy the holder could not have sued 
the shareholders separately ; nor, after the co. 
was dissolved, would there have been any means 
of compelling the shareholders to pay calls on their 
shares, the co. being unincorporated. Sc having 
been formed before the passing of the Joint-Stock 
Companies Acts & the Winding up Acts ; nor had 
the passing of those Acts affected the rights Sc 
liabilities of the parties (Meluish, li.J.). — He 
European Assurance Society, Hort’s Case, 
Grain’s Case (1875), 1 Ch. D. 307 ; 33 L. T. 700, 

C. A. 

AnnoUitions ; — FoUd. Re European Absco. Soe. Arbitration 
Acts & Industrial & Goiioral lufo Assce. iC Deposit Co., 
Cooker’s Case (1876), 3 Ch. D. 1 ; Re European Assoc. 
Soo., Dowse ’s Case (1876), 3 Ch. D. 384. Refd. Re Ai-gus 
Llfo Assoe. (1888), 39 Oh. D. 571. Mentd. Midland Coal. 
Coke, & Iron Co., Craig’s Case (1894), 71 L. T. 329. 


7529. .] — By the deed of settlement 

of the N. Society, it was provided that the funds 
Sc property of the society should alone be answer- 
able for claims on the society. Sc there were pro- 
visions enabling the society to make over its 
business to another co. The society granted an 
annuity to D. by a deed executed by three directors, 
which declared that the stocks Sc funds of the 
society should during the life of D. be liable to 
pay the annuity. Some years after this the N. 
Society made over its business to the E. Society 
in manner authorised by the deed of settlement. 
Both societies being under winding up, D. claimed 
against the N. Society : — Held : D. could only 
claim against the E. Society. — Re European 
Assurance Society, Dowse’s Case (1876), 3 
Ch. D. 384 ; 46 L. J. Ch. 402 ; 35 L. T. 053, C. A. 

7530. .] — By the deed of settlement 

of the I. Insurance Co. it was provided that the 
funds Sc property of the co. should alone be 
answerable for claims on the co. ; provision was 
also made for enabling the proprietors to dissolve 
the co.. Sc thereupon the directors were to obtain 
from some other co. an undertaking to pay the 
claims on the I. Co., Sc were to transfer to such 
other co. so much of the assets as should be agreed 
upon as sufficient to meet such claims. The I. Co. 
was accordingly dissolved, Sc a portion of its funds 
transferred to the E. Co., which covenanted to 
satisfy the liabilities of the I. Co. C. was a policy- 
holder of the I. Co. on the non-participating scale. 
Sc as such was not entitled to a vote at the meetings 
of members. His policy was made subject to the 
conditions of the deed of .settlement. He had 
notice of the intended amalgamation, but had no 
formal notice of the completion of the amalgama- 
tion, nor was his policy indorsed by the E. Co. 
He, however, paid the premiums Sc took receipts 
in the name of the E. C’o. for fifteen years, after 
which both cos. were oidered to be wound up, Sc 
came under the Fiuropean Assurance Society 
Arbitration Acts: — Held: (1) there was no 
obligation on the I. Co. t o see that the assets trans- 
ferred to the E. Co. were appropriated for the 
payment of the claims on the I. Co. ; (2) the 

amalgamation, being intra virc.^, was binding on 
the policy-holders ; (3) even if it had not been 

binding on the policy-holdei*s generally, C. was 
bound by his conduct, Sc had accepted the liability 
of the E. Co. — Re European Assurance Society 
Arbitration Acts & Industrial & General 
Life Assurance Sc Deposit Co., Cocker’s Case 
(1876), 3 Ch. D. 1 ; 45 L. J. Ch. 822 ; 35 L. T. 
290, C. A. 

See, now, Assurance Companies Act, 1909 (c. 49), 
s. 13, generally, as to novation. Contract, 
Vol. XII., pp. 599-602, Nos. 4969-4988. 

7531. Transfer in violation of deed of settlement.] 

— Kino p. Accumulative Life Fund Sc General 


A.SSURANCE Co., No. 1525, ante. 

7532. .] — Where a policy made the funds 

>f a co. liable to pay tlie sum insured, Sc certain 
hares of profit by way of bonus : — Held : the 
policy-holder was entitled to an injunction to 
’estrain the co. from transferring its business Sc 
issets to another co. contrary to the provisions 
pf the deed of settlement, Sc without making pro- 
vision out of its own assets for payment of pltf.’s 
policy. — Kearns v. Leaf, Aldebert v. Kearns 
1864), 1 Hem. Sc M. 681 ; 3 New Rep. 455 ; 10 
L T. 185 ; 12 W. R. 462 ; 71 E. R. 299. 

imwtations : — Consd. Re Argus Life Asbcc. (1888), 39 
Ch. D. 571. Refd. Re InUrnational Life Assce., Mclvor’s 
Claim (1870), 18 W. H. 539 ; Cummins v. Perkins, [1899] 
1 Ch 16. Mentd. Moss S.S. Co. r. Whinney, [1912] A. C. 
254. 
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8ecU 1* — A7nalgamaUon and transfer of insurance 
compani^ : Suh-sects. 2 <&: 3. Sect^ 8: Sub- 

7533. No provision tor sale or transfer In deed ot 
settlement — Company empowered to alter deed of 
settlement — Alteration of deed of settlement giving 
power to sell Sc transfer — Validity of subsequent sale 
& transfer.] — The deed of settlement of an un- 
incorporated life assurance co. contained no pro- 
vision for the sale or transfer of its business. But 
it provided that the jiroprietors might alter, amend 
or repeal the laws, regulations & provisions of the 
co. Resolutions were passed witli due fonnalities 
to take power to sell & transfer the business : — 
Held : a sale & transfer of the business was intra 
vires. — Ite Abgus Life Assurance Co. (1888), 89 
Ch. D. 671 ; 58 L. J. Ch. 166 ; 59 L. T. 689 ; 37 
W. R. 215 ; 4 T. L. R. 746. 

AnnoUttion : — Mentd. Christie r. Noi’thcrn Counties PeP- 

maneiit Benefit Bldff. Soe, (1889). (51 L. T. 79(5. 

7634. Action by policy-holder — For wrongful 
transfer — Action begun before any injury sustained 
by policy-holder.] — Kino v. AceuMUi.ATTVE Life 
Fund & General Assurance Co., No. 7525, ante. 

7635. For Injunction to restrain transfer — 

When interim injunction granted.]— A bill was 
fded by a ixdicy-holdcr “ with participation of 

E rofits ” in a life insurance, co. to restrain such co. 

"om carrying out an arrangement for a transfer 
of the funds, assets, etc., of that co. to another co., 
by way of amalgamation ; for an account of the 
assets & liabilities of such iirst-mentioned co., & 
for a receiver. On motion for an injunction : — 
Held : the ct., considering that the policy-holder 
would not be damnified by the proceedings for 
the amalgamation remaining in statu quo until 
the hearing of the cause, would decline to grant 
an injunction as prayed, the principal part of the 
arrangement having been caiTied out. — Bishop v. 
Scott (1862), 7 L. T. 570. 

See. generally, Injunction. 

7536. Action against member of mutual in- 
surance company — Insurance by unstamped policies 
— Defendant acting as member of transferee com- 
pany — Estopped from challenging validity of trans- 
fer or policies.] — Where a member of a mutual 
insurance co., afterw^ards converted into a limitcid 
co., had vessels on its books as insured, & paid 
calls otheiwise acted as if he were a member of 
the co. : — Held : he was, in any action brought 
against him by the limited co. for calls on losses, 
estopped from denying liis liability & from setting 
up either any irregularity on the transfer from the 
one CO. to the other, or that the losses were paid 
without any stamped policies being entered into, 
in contravention of 30 &; 31 Viet. c. 2.3, s. 7. — 
Barrow Mutual Ship Insurance Co., Ltd. v. 
Asitburner (1886), 64 L. .1. Q. B. 377 ; 54 L. T. 
58 ; 5 Asp. M. L. 527, C. A. 

7537. Indemnity given by transferee company 
to transferor company against liabilities — Winding 
up of both companies — Against which company 
policy-holders must prove.] — He European Assur- 
ance Society, Line’s Leah’s Cases, Deas’s 
( vASE (1874), European Arbitration, L. T. 167. 

753 g, Winding up of transferee company — 

Policy-holder in transferor company also share- 
holder in transferee company — Right to claim on 
policy against transferor company.] — Where, on the 
amalgamation of two insurance cos., an agreement 
is entered into by which the A. Co. undertakes to 
indemnify the W. Co. against all claims & demands 
out of the funds & assets of the A. Co., a policy- 
holder in the W. Co., who happens to have been a 
shareholder in & a director of the W. Co., & to 
have exchanged his W. shares for shares in the 


A. Co., is not on the winding up of the A. Co., 
precluded from claiming on his policy against the 
W. Co . — Re Western Life Assurance Society, 
Pbere’s Case (No. 3), Cock’s Case, Shayler’s 
Case (1872), 16 Sol. Jo. 501. 

Winding up of insurance cos., generally, see 
Sect. 8, post. 


Sub-sect. 3. — ^Where Sanction of Court 

REQUIRED. 

See Life Assurance Companies Act, 1870 (c. 61), 
s. 14 ; Assurance Companies Act, 1909 (c. 49), 
s. 13 (4). 

7539. Service of notice to each policy-holder — 
When dispensed with — Policy-holders abroad — 
Holders of less than one-tenth of total amount 
insured.] — It appearing upon a petition under 
Life Assurance Companies Act, 1870 (c. 61), s. 14, 
for the sanction of a transfer of the business of 
one life insurance co. to another, that the proper 
notices have been served ui)on the i)olicy-holders 
of the transferring co. but two, who were interested 
to the extent of less than one -tenth of the total 
amount assured in the co., & were resident out of 
the jurisdiction, the ct. dispensed with such ser- 
vice & granted the petition, being of opinion that 
the rights of the two policy-holdei’s were sulTi- 
ciently protected by IJfe Assurance Companies 
Act, 1872 (c. 41), s. 7. ~-Re London & Houthwark 
iNBURANt’E CORPN., Ih'D. (1880), 42 L. T. 247 ; 
28 W. R. 565. 

7540. .] — When a petition is pre- 

sented by a life assurance co. under Life Assurance 
Companies Act, 1870 (c. 61), for the coniinnatioii 
of a conditional agreement to transfer its business 
to another co., sect. 14 of the Act will have been 
sufficiently complied with if all tlie notices i‘e- 
quired by that sect, to be given to each policy- 
holder of the tran8feiT(»d co., are given befoi*e th(i 
hearing, though some of them may luive been 
given after the i^reseniatiori, of the petition. 

I cannot make an order confirming the transfer, 
as the notices required by sect. 14 of the Act have 
not been given to the Canadian policy-holders. 
The Act must be followed strictly & it will not be 
sufficient to produce consents from those policy- 
holders to the registrar (North, J.).' — Re Briton 
Life Assocn. (1887), 56 L. J. Ch. 988 ; 35 W. R. 
803. 

7541 . Holders of policies coming into 

existence between petition Sc hearing.] — Re Uni ver- 
bal Life Assurance So(Tety (1001), 18 T. L. R. 
198. 

7542. Numerous small policy-holders 

— Other steps taken to give holders opportunity 
of objecting.] — On an amalgamation or transfer 
under Assurance Companies Act, 1909 (c. 49), s. 13, 
the ct. wilJ, where the policies are very numerous 
& of small value, dispense with the statutory 
notice to small policy-holders, but this will only 
be done where other stejis are taken to inform the 
policy-holders of the proposed arrangement & to 
give them an opportunity of objecting to the same. 
— Re Hearts op Oak & General Assurance Co. 
(1914), 58 Sol. Jo. 433. 

7543 . Time for — Before hearing of petition.] 

— Re Briton Life Assocn., No. 7540, ante. 

7544. Dissent of ** policy-holders ” — Includes 
dissent of annuitants.] — Re Sovereign Life As- 
surance Co., No. 7516, ante. 

7545. Duty of court — On hearing: unopposed 
petition.] — Under Assurance Companies Act, 1909 
(c. 49), 8. 13, the ct. has the duty of considering 
objections to the transfer of one assurance co. to 
another, whether there is or is not any opposition 
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to the petition for a transfer. — Re Hearts op Oak, 
ETC. Assurance Co., Ltd. (1914), 30 T. L. R. 436. 

7546. Form of order sanctioning scheme .] — Re 
Universal Life Assurance Society (1901), 18 
T. L. R. 198. 

7547. .] — New Era Assurance Corpn.-, 

Ltd. (1909), 63 Sol. Jo. 743. 


Sect. 8.-~WINDING UP. 

Sub-sect. 1, — In General. 

7548. What companies may be wound up — 
Unregistered company.] — The effect of Joint Stock 
Oompanies Act Amendment Act, 1875 (c. 80), was 
to leave 1844 Act, repealed as to insui’ance cos. 
formed in the interval between the passing of 
1856 Act, the passing of the Act of 1857 ; &; 
therefore such cos. were not required to bo regis- 
tered ; & they may be wound uj) as unregistered 
cos. under 1862 Act. — Re Bank of London & 
National Provincial Insurance Assocn. (1871), 
6 Oh. App. 421 ; 19 W. R. 484 ; avb noni. Re 
Bank of London & National Insurance 
Assocn., Durham’s Petition, 40 L. J. Ch. 562, 
L. 0. 

.] — Compare No. 7562, post, 

7549. Unregistered mutual marine In- 
surance association.] — Semhle : (1) a mutual 

marine insurance assocn. is an assocn. for the 
acquisition of gain so as to require registration 
under 1862 Act, if it consists of more than twenty 
member's ; (2) a co, which ought to be, but is not, 
regist ered under the above Act , is not an “ unregis- 
tered co.,” that can bo wound up under sect. 199. — 
Re Arthur Average Assocn. for British, 
Foreign A Oolonial Hhips, Rx p. Hargrove & 
Co. (1875), 10 Ch. App. 542 ; suh nom. Re Arthur 
Averacje Assocn., Ex p. Cory & Hawksi.ey, 44 
L. J. Oil. 569; 32 L. T. 713; 23 W. R. 939; 
2 As]). M. lu C. 570, L. J J. 

Annotations : — As to (1) Dbtd. Smith v. Anderson (1880), 
15 Ch. D. 247. Apld. lie Padst/iw Total Loss Sc Collision 
Assce, Assocn. (1882), 45 L. T, 774. From the loss of the 
ship petitioner ifot. that wlilch was a gain to liimself, & this 
fultillod the meaning of sect. 4 of the Act. No association, 
tht^roforc, of which tJie law could take cognisance has 
existed, & no wiridiug-iip order could bo made. In 
JSmith V. Anderson, No. 3044, ante, I expressed an Inclina- 
tion of opinion to the contrary, but, after full arguniont, 
I fe<d that t liat opiniou cannot l>e sustained (Biieti\ L.J.). 
Reid. Sykes v, Beadou (1879), 11 Cdi. D. 170; Wigflold 
V. Potter (188i), 45 L. T. G12, As to (2) Consd. Re South 
Wales Atlantic S.S. Co, (1876), 2 Ch. I). 763 ; Re Padstow 
Total Loss & Collision Assce. Assocn. (1882), 45 L. T. 
774. Refd. i/e Haycock’s Policy (1876), 1 Ch, D. 611 ; 
He National Debenture & Assets Corpu, (1891 ), 60 L. J. Ch. 
53,‘). Oenerallif, Mentd. Marine Mutual Insco, Assocn. v. 
Young (1880), 43 L. T. 441. 

7550. .] — Re Padstow Total Loss 

& Collision Assurance Assocn., No. 8587, post, 

7551. Unregistered mutual life assurance 

society.] — (1 ) The ct. lias, by virtue of Life Assur- 
ance Companies Act, 1870 (c. 61), s. 2, jurisdiction 


to wind up an unregistered mutual life assurance 
society under 1 862 Act. 

(2 ) Semble : the holders of policies in such a 
society are not liable to contribute to the payment 
of any debts ; & all tliat can be done in the winding 
up is, after payment of the costs, to distribute the 
funds of the society among the policy-holders in 
pi'oportion to the amount of their respective 
claims. 

(3) When a co., resp. to a winding-up petition, 
disputes the valiflity of petitioner’s debt, it must 
adduce on the hearing, such evidence as will show 
the ct. tliat there is a question to be tried. If it 
fail to do this, a winding-up order ought to be 
made. 

Two petitions having been presented by i>olicy- 
holders for the winding up of a mutual life assur- 
ance society, the society admitted their insol- 
vency, & a winding-up order was made on the 
second petition, on the ground that the validity 
of first petitioner’s debt was disputed. But 
liberty was given to first petitioner to apply for 
the costs of her petition, if lier claim should be 
ulthnately established. She appealed, Sc before 
the appeal came on for hearing a committee of 
policy-holders was formed, who desired that the 
ct. should exercise the power given to it by sect. 
22 of the above Act, of reducing the amount of the 
contracts of the society instead of making a 
winding-up order: — Held: (4) this power could 
not be exercised so long as the winding-up order 
remained, & the order ought to be discharged ; a 
meeting of the policy-holders summoned in order 
to asceriain their wishes, & the further hearing of 
the appeal adjourned until after the meeting 
should have been held. — Re Great Britain 
Mutual Life As.surance Society (1880), 16 
Oh. D. 240 ; 51 L. J. Ch. 10 ; 43 Ti. T. 684 ; 29 
"W. R. 202, O. A. ; subsequent proccedinqs (1882), 
20 Oh. 1). 351, 0. A. 

Illegal associations.] — See Pari. NIII., Sect. 

2, sub -sect. 2, post. 


Sub-sect. 2. — Petition. 

Sec Tiife Assurance Companies Act, 1870 (c. 61), 
s. 21 ; Assurance Companies Act, 1909 (c. 40), s. 15. 

7552. Who may petition — Not company never 
registered under 1862 Act — Either solely or with 
contributory.] — An insurance co., registei*ed under 
1844 Act, had resolved upon a voluntary winding 
up prior to 1862 Act, under wliich it liad never 
been registered : — Held : such co. was precluded 
by 1862 Act, s, 209, fixim presenting a petition to 
wind up, either solely or in conjunction with a 
contributory. — Re Waterloo Life, etc.. Assur- 
ance Co. (No. 1) (1862), 31 Beav. 586 ; 1 New Rep. 
157 ; 32 L. J. Ch. 370 ; 7 J.. T. 459 ; 9 Jur. N. S. 
291 ; 11 W. R. 134 ; 54 E. R. 1266 ; subsequent 
proceedings^ 31 Beav. 589. 


PART V. SECT. 8, SUB-SECT. 1. 

8 . What comjmnies may he mmnd 
up — Foreign company — Foreign xeind- 
ing up .] — A lire iuBiiranco co, incorpo- 
rated In N . Y. , U . S . A & carry Injr on b usl - 
noBS In this province, cannot bo allowed 
to do MO after proociodlngs have been 
taken, according: to the law of Its 
domicile, with a view of winding: up the 
aflolrs of the oo.. Sc that Irrespective 
of what the result of the proceedings 
may be as to solvency or insolvency of 
the CO, — DOUGI.A8 V. Atiantic Mutual, 
Life Insurance Co. of Albany, 
New York (1878), 25 Gr. 379.— CAN. 

t. Company insolvent he<f ore pass- 

ing of 45 Vxet,, c, 23 (Z>).]— The H. 


Co. being In insolvent circumstances 
a bill was filed in Chancery by W. as a 
creditor & a decree for the winding up 
of the co. was made. B. one of the 
contributories placed on the list settu^d 
in the -winding up made application 
to stay all proceedings in the winding 
up upon the ground that 45 Viet., 
c. 23 (D) under which the order was 
made was not retrospective & only 
applied to cos. becoming insolvent 
after the passing of the Act : — Held : 
tho application of the Act imder sect. 1 
extended to incorporated insurance 
ooa. ** which ore insolvent,*’ langruap? 
comprehensive enough to embrace the 
CO. in question. — ^W yld v. Hamilton 
Mutual Insuranct?; Co. (1883), 6 


O. n. 118.— CAN. 

a. When unnding-up order made — 
Company insoleent .] — A oo. incor- 
porated by provincial legislation to 
carry on the business of life insurance 
h other business is subject to Dominion 
Winding-up Act, 1906, c. 144 ; & an 
order should be made, under sect, 11 
of the Act, when it is shown that the 
eo, is insolvent ; that Its capital stock 
is impaired to the extent of 25 per cent 
thereof ; Sc that the lost capital will 
not probably be restored within one 

S ear ; or that it is just & equitable 
aat the co. should be wound up. — 
Re Canada Provident Inburanoe & 
Investment Corpn. (1913), 26W.L. B. 
326.— CAN. 



1080 


Companies. 


Sect. 8. — Winding up : Std)-sects. 2 cfc 3.] 

7553. Policy-holders whose debts less than 
£50.] — A petition was presented by two policy- 
holders to wind np compulsorily an insurance co., 
which was being wound up voluntarily, containing 
charges of false representations insolvency : — 
Held : (1 ) where a co. was being wound up volun- 
tarily it was unnecessary to consider whether a 
primd facie case was stated, nor to order security 
for costs under Assurance Companies Act, 1870 
(c. 01), ; (2) policy-holders might present a peti- 
tion under the above Act, although their debts did 
not amount to £50 ; (3) a statement that under 
the circumstances the co. was “ admittedly insol- 
vent ” was a sufficient statement that it could not 
pay its debts ; (4) the allegations of false represen- 
tations, & the appointment of the secretary as 
provisional liquidator, were sufficient tx> render it 
just &; equitable to make a winding-up order ; 
(5) upon demurrer to a petition, counsel for 
petitioner must open liis case. — Re Biutisii 
Alliance Assurance Corpn. (1878), 9 (ffi. I). 
035 ; 88 L. T. 000 ; 20 W. K. 628. 

7554. Investment bondholder.] — The 

owner of an investment bond issued by an assur- 
ance CO. who, upon making periodical payments to 
the CO., will at a future date become entitled to the 
payment of a certain sum of money is a “ contin- 
gent or prospective creditor ” of the co. within 
1908 Act, 2. 137, ik> can, under that sect, petition 
for the winding up of the co. Seinhle : such a 
bondholder will, by virtue of Assurance Companies 
Act, 1909 (c. 49), lie deemed to be a policy-liolder 
for the purposes of sect. 15 of that Act, wliich 
limits the rights of policy-holders to present a 
vdnding-up petition. — Re British Equitable 
Bond & Mortgage Oorpn., Ltd., [1910] 1 Oh. 
574 ; 79 I.. .T. Oh. 288 ; 102 L. T. 421 ; 17 Mans. 
177. 

7555. Necessity for establishing primd facie case 
before leave to present petition granted — Inability 
to meet claims unlikely to arise for many years.] — 

A jirirnd facie case of insolvency within Life 
Assurance Companies Act, 1870 (c. 61 ), will not be 
considered as made out, simply because the co. 
has not at present the means of meeting all the 
claims which might be brought against it. Tt is 
necessary to consider that such claims might not 
arise for many years, that new shares might be 
issued or new capital brought in . — Re London As 
Manchp:ster Industrial Assocn. (1875), 1 

Oh. D. 406 ; 45 X.. J. Oh. 170 ; 33 L. T. 685 ; 24 
W. K. 386. 

7556. Inability to meet emrent demands of 

creditors.] — In determining whetlier an insurance 
CO. lias an uncalled capital sufficient with future 
premiums to make the actual invested assets 
equal to the estimated liabilities, for the purpose 
of suspending proceedings on a winding-up 
petition under Life Assurance Oomi^anies Act, 
1870 (c. 61), s. 21, the ct. will have regard, not 
merely to the nominal amount of uncalled capital, 
but to the amount which upon the evidence can in 
fact be realised. The insolvency which is to be the 
ground of a winding-up order under that sect, is 
insolvency in the ordinary sense, that is, inability 


to meet the current demands of creditors . — Re 
National Funds Assurance Oo., Ltd. (1876), 
24 W. B. 1066 ;. 

7557. Resolution for voluntary winding 

up.]— Be British Alliance Assttranck Corpn., 
No. 7558, ante. 

7558. Form & contents of petition — Must be 
entitled in matter of Assurance Companies Acts— 
Petition by shareholder.] — Re British Alliance 
Assurance Corpn., [1877] W. N. 261. 

7559. Sufficiency of statement of company’s 

inability to pay debts.] — Re British Alijance 
Assurance Corpn., No. 7553, oyite. 

7560. Service of petition — Mutual company with 
no place of business — No directors — Service on 
secretary & agents.] — Where it appeared that a 
mutual co., which was being wound up, had no 
place of business & no directors, but that there was 
a secretary, though it was not known where he 
lived. A: that there were agents of the co. whose 
office was known : — Held : service of the pro- 
ceedings must be effected on the secretary of the 
co. A: the agents . — Re Thames Mutual Club 
Insurance Co. (1866), 15 L. T. 263. 

7561. Hearing of petition — Who entitled to 
begin.] — Re British Alliance Assurance Corpn., 
No. 7553, ante. 

7562. Grounds for granting or refusing petition — 
Allegations of false representations — & appoint- 
ment of secretary as provisional liquidator.] — Re 

British Alliance Assurance Corpn., No. 7553, 


Sub-sect. 3. — Contributories. 

7563. Who are — Mutual insurance society — 
Mortgagee of insured ship.J—The ruh^s of an Tin- 
registered mutual marine insurance co. provided 
that where any ship insured with the co. was 
mortgaged, the mtge(‘. should give a guarantee for 
the payment of all averages A contributions due, 
or to become due, in respect of the ship \ - -lleld : a 
nitgee. who had given such a guarantet^ to tlie co. 
was not a contributory within 1862 Act, s. 200. — 
Rc Shields Marine Insurance Assocn., Lee & 
Moor’s Case (1868), L. 11. 5 Eq. 368 ; 16 W. B. 
685. 

7564. Holder of unstamped policy.] — 

S. agretal by wTiting to become a member of an 
assocn., each member of which on effecting an 
insurance on his own ship became bound to con- 
tribute to the loss of any other member. S. 
agreed to become a member in respect of an 
insurance for £300 on his own ship, but no stamped 
policy was ever executed. He contributed to the 
losses of other members, & his own ship having 
been injured he made a claim in respect of it, but 
before anything had been paid, the assocn. was 
ordered to be wound up : — Held : under 35 Geo. 3, 
c. 63, no agreement for insurance of ships can be 
valid unless duly stamped according to that Act, 
therefore there was no evidence of a binding mutual 
contract for insurance having been entered into, & 
8. was not a contributory. — Re London Marine 


PART V. SECT. 8. SUB-SECT. 3. 

b. Who are — Subscribers for stock.] 
— K. signed a stock -book neadod as 
follows : “ We, tho iindersigriod, do 

hereby subscribe for shares of the 
capital stock of the Alliance Insurance 
Co., & aerreo to take the iminber of 
shares & for the amount set opposite 
our respective signatures, & to pay on 
account thereof to tho secretary of 


tho said co. 10 per cent of the amount 
of stock subscribed by us respectively 
within thirty days from tho d^y of 
our several subscriptions.'’ The Act 
incorporating the Alliance Co. vested 
the shares of the co. in the persons who 
should subscribe for the same. No 
subscription to stock was however to 
be legal or valid until 10 per cent 
should have been actually & bond fide 
paid thereon. Tho Alliance Co. was 


amalgamated with the Standard Fire 
Insurance Co. & when the latter was 
being wound up applts. were placed 
on tho list of contributories : — 11 (id : 
K., & others who had subscribed for 
stock but paid nothing thereon were 
improperly made contributories. — 
Re Standard Fire Insurance Co., 
Kelly’s Case (1885), 12 A. B. 486. — 
CAN. 
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Insurance Assocn., Smith’s Case (1809), 4 
Ch. App. Oil ; 38 L. J. Oh. 681 ; 21 U T. 97 ; 
33 J. P. 643 ; 17 W. R. 941 ; 3 Mar. L. C. 280, 
L. J J . 

Annotations : — Distd. Be Albert Average Abbooii., Blyth & 
Co.’s Case (1872), L. R. 13 Eq. 629 ; Re Teigiimouth He 
General Mutual Shipping Assocn., Martin's Claim (1872), 
L. R. 14 Eq. 148. Gonsd. Re Arthur Average Assocn. 
(1876), 46 L. J. (;Jh. 346 ; Marine Mutual Jnsoe. Assocn. v. 
Young (1880). 43 L, T. 441. Distd. Barrow-in-Furness 
Mutual Ship Insce. v. Ashburner (1884), 52 L. T. 898. 
Folld. Re Premier Underwriting Assocn. (1912), 134 L. T. 
Jo. 7. Mentd. Re Arthur Average Assocn., Ex p. Cory & 
Hawksley (1875), 44 L. J. Ch. 569. 

7565. Holder whose liability com- 

promised by payment to secretary — Money not 
paid over by secretary.] — By the rules of a mutual 
insurance assocn. it was provided that the members 
should, severally, not jointly or in partnership, 
each in proportion to the amount of his own 
insurance, insure the shij>s of the other membei’S 
for a year certain, & so on from year to year, 
unless notice to the contrary should be given ; & 
that this the other rules sliould be read with tlie 
policy, b(i as binding on all parties as if the same 
were actually therein inserted. The affairs of the 
assocn. were to be managed by a committee ; & 
all moneys of the assocn. were to be kept in their 
name at a bankers’. ^11 sums to be paid by the 
assocn. to a suffeiing member W'ere to be ascer- 
tained & settled by the committee, cV: to be drawn 
for on the members at two months’ date. Default- 
ing meinbc'rs were to be liable to n deduction on j 
the amounts of their jjolicies ; but were never- | 
tlieless to be liabki to contribute to all losses i 
occurring during thfi continuance of their policies. 
In case of loss, tlio own<n* of the lost ship was to 
remain a member of t he assocn. for a i^oriod, if not 
already fulfdled, of six months ; in case of sale, 
his liability was to cease from tlie date of the 
transfer. A person desirous of insuring his ship 
used to send a written application to the secretary, | 
autlioiising him to insure the ship, A t.o und(‘r- 1 
write all policies of insurance upon all sliips that i 
might from time to time be approved by the ! 
committee, A undertaking to accept A pay all | 
drafts for losses & contributions that should be i 
drawn, or oi*d(n'ed to be paid, by the committee. | 
Di^on this application being accepted, appet. i 
became a member. Clenerally he executed a ' 
power of attorney, whereby the executing parties j 
erapowei'ed the secretary to recover & receive from | 
all persons liable? to pay or to contribute the same j 
all sums which were or should become due to the 
executing parties, or any of them, or to the assocn. 
collectively. The assocn. was never incorporated 
or registered. Upon its being wound up, there 
were placed on the list; of contributories members 
who had settled accounts with the secretary, A 
received from him a receipt in full of all demands ; 
members who had sustained losses, & afterwards 
sold their vessels ; members who had sustained 
losses, «&; were claimants for costs ; & members who ! 
were claimants for losses. The official liquidator 
proposed to make a call for the purpose of satis- 
fying claims by suffering members on account of 
sums which had been received by the secretary, 

& not paid over by him ; claims by suffering 
members on account of sums not yet paid to the ! 
secretary ; outside debts ; & costs of the winding 
up. On adjourned summons: — Held: (1) the 
propriety of a winding-up order, as applicable to 
an assocn. of this kind, could not, on this pro- 
ceeding, be called in question ; (2) the winding-up 
order did not displace or alter the terms of the 
contract between the parties ; (3) the liability of 
each member of the assocn. extended only to the 
payment of such proportions as the rules prescribed 


of the various losses that occurred during the 
subsistence of his policy ; (4) payment to the 

secretary discharged the paying member to the 
extent of such payment ; (5) outside creditors 

were creditors, not of the assocn., nor of the 
members collectively, but of the persons individu- 
ally who ordered the particular goods or services ; 
(G) the costs were to be borne by payers & 
receivers pro rata according to the amounts to be 
paid or received by them respectively. — Re 
Dondon Marine Insurance Assocn., Andrews’ 
& Alexandek-’s Case, Ouatt’s (Abe, Click’s 
Case, Crew’s Case (18G9), L. Tl. 8 Eq. 176 ; 20 
L. T. 943 ; 17 W. B. 784. 

Annotations : — As to (1) Consd. Re Arthur Average Assocn. 

for British, Foreign & Colonial Ships, Ex p. Haigrove 

(1875), 10 Ch. App. 645. ii. ; Re Haycock’s Policy (1876), 

1 Ch. D. 611. Reid. Re (,>ueen Average Assocn. Er p. 

Lyiios (1878), 26 W. R. 432. As to (5) Consd. Re Ai-thur 

Average Assocn. (1876), 3 Ch. D. 522. 

7566. Holder of stamped policy — 

Contract contained in unstamped letter.] — B. & Co., 

by letter, authorised the managers of a mutual 
marine insurance assocn. to insure a ship with the 
assocn., undertook to abide by the rules & 
regulations thereof. By the rules, each insm’or 
became liable to contribute to the losses of any 
other insm'cr in certain proportions. In pur- 
suance of the authority given by B. & Co., a duly 
stamped policy was issued to them, which, how- 
ever, contained no reference to the rules : — Held : 
the letter, although not stamped, was admissible 
in evidence, & B. & C^o. were contributories. — Re 
Albert Average Asbocn., Blyth & Co.’s Case 
(1872), L. R. 13 Eq. 529 ; 20 W. R. 504. 

7567. Participating policy-holders.] — 

An urdimited assurance co. was foimed upon 
the mutual principle for granting assurances 
upon lives with or without participation in prolits 
with a capital stated by the memorandum of 
assocn. to be divided between shareliolders. The 
arts, of assocn. provided that the co. should at 
lirst consist of two classes of members, namely, 
shareholders, so long as there should be any share- 
holders, & assurance members, dehned to mean 
IDolicy-bolders with participation in profits & 
registered as members of the co. ; & when the 

shareholders should be paid off under the scheme 
provided for, then the co. was to consist of assur- 
ance members only, who were entitled to equal 
powers of electing & of becoming directors ; but 
no person to be entitled to be registered in respect 
of any policy until he should have signed an agree- 
ment to become a member. The payment of a 
premiimi was to entitle a policy-holder, if regis- 
tered, to be a member. W. signed a proposal in 
May, 1873, for a policy with prolits, which was to 
be the basis of the policy, tliereby she agreed to 
execute the arts, of assocn. when required. The 
policy recited the proposal, & that W. had agreed 
to become a member upon the basis of that con- 
tract, & that the fiolicy was to be subject to the 
arts, of assocn. Premiums were regularly paid till 
the CO. was wound up in 1878, but W.’s name was 
not entered on the register : — Held : (1) by the 
teims of the proposal which engrafted the arts, of 
assocn., & by signing tlie policy, & by the payment 
of premiums, W. had acceded to the arts. had 
agreed to become an assurance member of the co. ; 
(2) the ct. had power to rectify the omission upon 
the register of the co., & to place her name thereon 
& on the list of contributories ; (3) there was 

nothing in 1802 Act, or in the memorandum of 
assocn,, which precluded the introduction by the 
arts, of two classes of members, viz., sbareholdex's, 
& assurance members not holding shares. — Re 
Albion Assurance Society, Winstone’s Case 
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ri879), 12 Oh. D. 2"39~ri^Lrj. Ch. 007 ; 40 L. T. 
838 ; 27 W. R. 752. 

Annotaiions : — As to (1) Refd. Re Albion Absco. Soc., Kx p. 

Brown (1881), 50 L. J. Ch. 714 ; Re Albion Asboo. Soc., 

Sanders’ Case (1882), 61 L. J, Cb. 579. As to (3) Consd. 

Ashbury v. Watson (1884), 28 Ch. D. 50. As to (3) Refd. 

Re Albion Life Assce. Soc., (1880), 15 Ch. D. 79 ; Re 

Albion Life Assce. Soc., (1880), 16 Ch. D. 83. 

756 g. J — Xhe arts, of assocn. of 

an unlimited mutual insurance society provided 
that the co. should at first consist of two classes of 
members, namely, shareholders, so long as there 
should be any, & assmance members, who were 
policy-holders with participation in the profits &; 
registered as members ; & that when the share- 
hold ers should be paid off under the scheme pro- 
vided for, then the co. should consist of assurance 
members only. The shareholders were to have £6 
per cent, on theii* paid-up calls, & every three 
years <be profits were to be calculated, & one- 
fourth paid to the shareholders, & the other 
three-fourths carried to the assurance fund & 
appropriated by way of bonus to the policies of 
the participating policy-holders wlio had paid five 
years’ premium. The co. Wiis wound up before 
the shareholders had been paid off, & the partici- 
pating policy-holders were declared by the ct. to be 
contributories: — Held: (1) although the partici- 
pating policy-holders were member's & con- 
tributories under tlie special terms of the arts., 
they could not be called upon to contribute until 
the shareholder's had been exhausU^d ; (2) the 

presumption of law that in the absence of express 
stipulation partners must share losses in the same 
proportion as they share profits, did not apply to 
such a case, the assured member's having no direct 
participation in profits . — Be Albion Life Assur- 
ance Society (1880), 10 Ch. D. 83 ; 49 L. J. Ch. 
593 ; 43 L. T. 523 ; 29 W. R. 109, C. A. 

7569. Assignment of policy.] — 

It having been held in Be Albion Life Assurance 
Society^ No. 7568, ante, that assurance member's, 
being pai*ticipating policy-holders of the society, 
were cont ributories in the winding ujr of the co. : — 
Held : a policy-holder who liad assigned his 
policy ceased to be liable as a contributory, 
although no other person had been made liable to 
contribute in respect of his policy in his stead. — 
Be Albion Life Assurance Society, Brown’s 
Case (1881), 18 Ch. D. 639; 50 L. 3. Ch. 714; 
45 L. T. 269 ; 30 W. R. 30. 

7570. ,] — Under the arts. 

of assocn. of an assurance society, “ members ” 
included “ the holders of participating policies 
duly registered,” <fe paymtmt of premium was to 
be deemed an agreement to become a member. 
The directors of the co. had power to require 
evidence of the assignment of policies before regis- 
tering the assignees as members. A participating 
policy had been assigned, & the assignee had paid 
a preimum on it fi ve months before the winding up 
of the co., but no evidence of the assignment had 
been offered to or required by the directors ; & 
the name of the assignee was not entered upon the 
register of rriembers : —Held : the assignee was 
not a contributory . — Be Albion Ijfe Assurance 
Society, Sanders’ Case (1882), 20 Ch. D. 403 ; 
51 L. J. Ch. 579 ; 47 L. T. 112. 

7671. ,] — Be Great Britain Mutual 

Life Assurance Society, No. 7551, ante, 

7672. .] — Be Premier Underwriting 

Assocn., J/td. (1912), 134 L. T. Jo. 7. 

7573. Fixed premium policy-holders.] 

— Held : (1) on the construction of the P. Under- 
writing Assocn. ’s memorandum, the liability of 
holders of mutual insurance policies issued by the 


assocn. was limited to £5 in respect of each policy ; 
(2) the assocn. could validly issue fixed premium 
olicies, but the holders of these policies had not 
y taking them out thereby agreed to become 
members of the assocn. &; therefore they were not 
properly put on the list of contributories in the 
winding up of the assocn. — Cqrfield (W. R.) & 
Co. V, Buchanan, Cory (John) Sons, Ltd, v. 
Maritime Insurance Co., Ltd. (1913), 29 T. L. R. 
258 ; 6 B. W. C. C. N. 76, H. L. 

7574. Liability of members on B. list.] 

— 1862 Act, 6. 38, which is reproduced in 1908 Act, 
s. 123, applies to all cos. formed under the Act. 
Therefore the past members of a co. limited by 
guarantee, as well as the past members of a co. 
limited by shares, who have ceased to be members, 
within a year before the commencement of the 
winding up of the co., are not liable to contribute 
to the assets of the co. unless it appears to the ct. 
that the existing members are unable to satisfy 
the contributions required to be made by them in 
pursuance of the Act . — Be Premier Under- 
writing Assocn., Ltd. (No. 1), fl918J 2 Ch. 29 ; 
svh nom. Be Premier Underwriting Assocn., 
Ltd., Ex p. Great Britain Mutual Marine 
Insurance Assocn., Ltd., 82 L. J. Ch. 383 ; 
108 L. T. 824 ; 57 Sol. Jo. 594 ; 20 Mans. 
189. 

7575. Directors “ ex ofllcio members ** 

— Not being policy-holders.] — The memorandum of 
an insurance co. limited by guarantee & not 
liaving a capital divided into shares followed 1862 
Act, s. 9 (4), <fe limited the liability of its members 
to £5 per policy. Its arts, provided that the co. 
should consist of the several persons who for the 
time being should have insured or should have 
agreed to insure in the co. ; that every person 
who insured with the co. should as from the date 
of such insurance' b(^ deemed to have been a 
member of the co., & every such person should be 
deemed to have ceased to be a member so soon as 
he should be no longer insured in tlie co. ; that 
each member for the time being of the directors 
should ” ex officio be a member of the co. ” ; that 
the fii'st directors should be the subscribers of the 
memorandum, but that directors should not 
” necessarily be members other than ex officio 
members.” Then followed usual provisions for 
the election of directors at annual general meetings 
of the co., one third of the directorate for the 
time being retiring in rotation every year, but 
being eligible for re-election. Four of the original 
directors were signatories to the memorandum, & 
from time to time at annual general meetings of 
the co. retired in rotation from the directorate &> 
were re-elected, & were directors when the co. 
went into liquidation. Their names never were 
on the register of members & they never insured 
with the co., but they represented limited cos. 
whose names were on the register &; who insured 
with the CO. The liquidator placed on the list of 
contributories the four directors in their character 
of directors, & also the cos. they represented, as 
members liable to contribute to the assets of the 
CO.: — Held: (1) the foiu* directors were not 
liable as such to contribute as members to the 
assets of the co. & were therefore entitled to have 
their names removed from the list ; (2) when a 
person, whoso name has been placed on the list 
of contributories in a particular character; success- 
fully applies to have his name removed from the 
list in that character, it is not open to the 
liquidator, on the same application, to contend 
that he is entitled to retain the name of the appet. 
on the list in another character . — Be Premier 
Underwriting Assocn., Ltd. (No. 2), Cory’s 
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Case, [1013] 2 Ch. 81 ; 82 L. J. Ch. 878 ; 108 L. T. 
826 ; 57 Sol. Jo. 594 ; 20 Mans. 183. 

7575, — _ After amalg:amation or transfer of 
company*] — Two insurance cos., the A. Co. & the 
B. Co., amalgamated, the terms being that the 
business, property, & effects of tlie A. (>o. should 
bo transferred to the B. Co., & that the share- 
holders of the A. Co. should become shareholders 
of the B. Co,, & should execute a deed of settlement 
of the latter society ; & that thereupon the said 
shareholders should, out of the funds & property 
of the B. Co., be indemnified against all claims in 
respect of the A. Co., that such shareholders as 
should fail to execute the deed of settlement 
should be precluded from the benefit of such 
amalgamation. The B. Co. being wound up, the 
official manager sought to place one of the share- 
holders of the A. Co., who had not executed the 
deed of the B. Co., upon the list of contribut/ories : 
— Held : the application must be dismissed with 
costs. — Re British Provident Life & Fire 
Assurance Society, Ex p, Webstp:r (18(14), 10 
L. T. 288 ; 12 W. R. 077. 

7577. .] — Upon an amalgamation, in 

1858, between A. Co. & B. Co., it was agreed that 
A. Co. should pay, for the purchase of B. Co.’s 
business, £10,000 in cash & £20,000 in 53,334 £1 
shares, on which Is. Od. should be considered to have 
been paid, to the dii’ectors of B. Co. or its allottees. 
H., the soil’, to A. Co., & a holder of 1,000 shares 
disapproved of the amalgamation, A, without 
opposition by the direc^tors, transferred his shares, 
as part of the 53,334 shares, to members of B. Co. 
Calls were subsequently made upon the shares, 
the notice of such calls being sent to the ti*ans- 
fei*ees of H. who were treated as the holders of the 
shares. In 1801 A. (.’o, was wound up : — Held : 
in the absence of any evidence to impeach the 
amalgamation as being a device by A. Co. for 
ridding itself of valueless shares, the transfer by 
U. was bond fide^ & he was not now liable as a con- 
tributory in respect of the transferred shares, 
especially after the length of time during which 
the ti’ansaction had remaiiied unquestioned. — Re 
State Fire Insuranc’E (^o., Horn’s C\\se (1804), 
12 W. 11. 904. 

7578. .J The arts, of the C. ^ C. 

Assurance co. contained the following clause as to 
the powers of the directors ; “ They may also, 

witli the consent of an extraordinary general 
meeting, transfer vSt sell the business of the co., or 
purchase or amalgamate with the business of any 
other co. of a like nature.” A. & B. became 
registered members of the co. in Oct. 1800. The 
general objects of the co. were to insure against 
loss by lire, 6c to elfect insurances on lives. The 
general objects of the F. Assurance Corpn. were 
to purchase the business of other assurance cos. ; 
the business of life &; fire insurance in all its 
branches ; the business of a loan co. in all its 
branches ; to guarantee or become surety for any 
person or i>ersons, j^ortnerships, etc. ; the advance- 
ment of moneys to shareholders & others upon the 
security of, or to enable the bori’ower to erect, 
purchase, or enlarge dwelling-houses & business 
promises ; A- to purchase the fee simple or obtain 
interests in freehold, copyhold, or leasehold 
propertv. The directors of the E. co. contracted 
to i>urchase the business of the C. & (j. Assurance 
CO. upon certain terms. A. & B. were no parties 
to this contract, except so far as they might be 
bound by a I’esolution of the latter, confirming the 
contract. Both cos. were in course of winding up, 
& the names of A. & B. were put upon the register 
of the F. co. : — Held: (1) the powers of the 
directors of the 0. C. Assurance co. did not 


authorise them to amalgamate with the E. co., & 
the names of A. & B. were removed from the 
register; (2) effect of the word “amalgamate” 
discussed . — Re Empire Assurance Corpn., Ex p. 
Bagsiiaw (1807), L. K. 4 Eq. 341 ; 36 L. J. Ch. 
603 ; 10 L. T. 346 ; 15 W. R. 889. 

AnnotaiUm : — As to (2) Reid. New Zealand Gold Extraction 

Go. (Ncwbery-Vautlii ProoeHH) v. Peacock, [1894] 1 Q. B. 

622. 

7579. -.]— B. Co., with limited liabUity 

carrying on the business of marine insurance only, 
& having no power to sell its business, entered into 
an agreement with P. Co., being an unlimited co., 
A carrying on business of life, fire, & marine 
insurance, for the transfer of its business to that 
co., in consideration of a sum of money, & of so 
many shares in P. Co., to be issued to members of 
B. Co. In order to carry out this agreement, B. 
Co. was wound up voluntarily under an order of 
the ct., & the sanction of the ct. was obtained to 
the agreement. Letters were sent by the manager 
of P. Co. to the shareholders of B. Co., asking them 
to exchange their shares in B. Co. for shares in 
P. Co. in pursuance of the agreement, & enclosing 
forms of application for shares in P. Co. : — Held : 
(1) shareholders of B. Co., who signed & returned 
such forais of application to the manager of P. Co., 
had entered into a binding contract to take shares 
in that co., notwithstanding they had received no 
notice of allotment of the shares ; (2) the agree- 
ment for the amalgamation between the two co.’s 
having been sanctioned by the ct. under the 
winding up of B. Co., was not ultra vires, there- 
fore not invalid . — He United Ports & General 
Insurance Co., Brown’s Case, Tucker’s Case 
(1871), 11 L. J. Ch. 1.57 ; 25 L. T. 654 ; 20 W. R. 
88. 

AnTwtalions : — As to (1) Consd. Portal v. Emmeiis (1876), 

45 L. J. Q. B. 305 ; lie Metropolitan Fire Iiisce., Wallace’s 

Case (1900), 69 L. J. Ch. 777. 

75g0. .] — Lee’s Case (Albert Arbi- 

tration) (1871), Reilly, 1. 

AnnotaiUm : — 'Distd. lie Enropoan Asscc. Soo. Arbitration 

Acts, lie British Commercial Assce., Kiviiigton’s Case 

(1876), 34 L. T. 926. 

7581. .] — A CO. agreed, under circum- 

stances which made it doubtful whetlier the agree- 
ment was binding on the sliareholders, to transfer 
its business to a new co., one of the teims of the 
agreement being, that each shareholder in the old 
CO. should become a shareholder in the new co. 
The shareholders in the old co. were accordingly 
registered as having transferred their shares to the 
new co. &. share certificates in the new co. were 
sent to eacli shareholder in the old co. Both the 
cos. were afterwards wound up: — Held: (1) a 
shareholder who had acknowledged the receipt 
of certificates A had retained them, was a share- 
holder in tlie new co. ; (2) a shareholder who 

had taken no notice of the communication, tk, had 
done notliing in relation to the agreement, was 
not a shareholder in the new co . — Rc Empire 
Assurance Corpn., Chajaas’s Case, Somer- 
ville’s Case (1871), 6 Ch. App. 266 ; 23 L. T. 
882 ; 19 W. R. 453, L. C. ; s'oh nom. Re Empire 
Assurance Corpn., Challis’s Case, Fordyce’s 
Case, Somervllle’s Case, 46 L. J. Ch. 431 . 
Annotations: — As to U) Reid, lie Bank of Hindustan, 

Clilua Sc Japan, Campbell’s Case, Hlppisloy’a Case, 

Alison’s Case (1873), 9 Ch. App. 1 ; lie Empire Assce. 

Corpn., Douffttn’s Case (1873), S Ch. App. 540. 

7582. .] — Re United Ports & 

General Insurance Co., Wynne’s Case, No. 
1673, ante. 

7583. Amalgamation not completed.] 

— The S. Insurance Co., which was a Scottish co*, 
was empowered by its arts, of assocn. to sell 
dispose of its business to any other co. ; but the 
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arts, contained no express power to amalgamate 
with another co. By an agreement between the 
S. Co. & the E. Co., the S, Co. agreed to transfer 
its business to the E. Co, on the terms that the 
shareholders in the 8. Co. should receive shares in 
the E. Co. in exchange for their shares in the 8. Co, 
The agi*eement was approved by the shareholders 
of the 8. Co., at a general meeting, & a deed of 
transfer was executed by the co. & sent to the 
E. Co., but before its execution by the E. Co. had 
been completed according to the formalities of 
Scottish law, a petition was presented under which 
the E. Co. was woimd up. 1)., a shareholder & 
director of the 8. Co., sent in his share certificates 
to the secretary of his co. to be exchanged, & 
certificates of shares in the E. Co. were forwarded 
to him in exchange, but he did not answer the 
letter or sign the receipt for the shares ; & after 
the petition for "winding up the E. Co. had been 
presented he retmned the certificates & refused to 
accept the shai’es : — Held: (1) the amalgamation 
was nlira vires ^ not being a sale within the powers 
of the 8. (^o. ; (2) if it had been Ultra riresy it was 
never completed ; (3) although I), had taken a 

prominent part in the negotiations, liis sending in 
his certificates was conditional on the amalgama- 
tion being valid & finally completed ; & that, 

having entered into no personal negotiation with 
the E. Co., he was not bound to be a shareholder 
in that co. His name, therefore, should be 
removed from the list of contributories. — He 
Empire Assurance Corpn., Dottian’s Case 
(1873), 8 Ch. App. 540; 42 L. .1, Ch. 400; 28 
L. T. 049 ; 21 W. il. 495, L. J.J. 

Annotations: — As to (3) Consd. He United PortH & General 

insce.. Beck’s Case (1S74), 29 L. T. 997. Refd. lie Ignited 

Ports & General Insce., Beck’s Case (US74), 39 L. T. 34G. 

7584. ,] — He United Ports & 
General, Insurance Co., Beck’s Case, No. 
1074, ante, 

7585. Amalgamation by transfer of 

shares — Transfer not enrolled.] — The B. C. Insur- 
ance Co., established in 1821, was never registered 
as a joint-stock co., but by a privaU^ Act of l^arlia- 
ment the shares were made transferable subject to 
provisions that a memorial of each transfer 
should be enrolled in Cliancery, A that until 
enrolment the members whose names appeared 
on the last enrolled memorial should lemain 
liable for the debts of the co. In 1 800, for the 
purpose of carrying out an arrangement for the 
transfer of the business of the co. to, A an arnal- 
gfunation ^dth, the B. N. Co., a large majority of 
the shareholders in the B. C. Co. agreed to sell 
their shares to a trustee for the B. N. Co., li., a 
shareholder in the B. C. Co., executed a transfer 
of his shares to the trustee in consideration of 
£250, which was in fact paid out of the transferred 
assets of the B. C. (’o., though there was no evi- 
dence to show that K. knew from what source the 
money was derived. Tlie transfer was registered 
in the propiietDr’s ledger of the B. C. Co. on the 
day of its execution, but was not enrolled till 
1 805, after the execution of a deed transfen'ing all 
the assets of tJie B. C. Co. to the B. N. Co. The 
B. C. (’o. was ordered to be wound up in 1872 : — 
Held : K. was not liable as a contributory of the 
B. C. Co. — He European Assurance Society 
Arbitration Acts, Rivington’s Case (1876), 
3 Ch. I>. 10 ; 8%ib nom. Re European Assurance: 
Society Arbitration Acts & British Commercial 


Insurance Co., Rivington’s Case, 45 Ju J. Ch. 
804 ; 34 L. T. 926, C. A. 

Annotations : — Oonsd. Re European Assce. Soc., Arbitration 

Acts, Doinan’s Case (1876), 3 Ch. D. 21 ; Re Kuroi»ean 

Soo. Arbitration Acts, Ex p. British Nation Life Assce. 

Assocn., Liquidators (1878), 5 Ch. D. 679. 

7586. .] — The B. N. Co. was a 

life & fire insurance co., with a capital divided into 
£10 shai'es. By its deed of settlement it was pro- 
vided that the capital funds of the co. should 
alone be answerable for claims on the co., 4fe that 
members should not be liable beyond the amount 
of their shares. There was provision enabling 
two general meetings to alter A extend the objects 
of the assocn., & enabling an extraordinary 
general meeting to acquire the business of any 
other assocn. of a similar nature. The co. passed 
a resolution to acquire the business of the B. C. 
Assocn., which was a co. of similar objects, with a 
capital divided into £50 shares, on which £5 per 
share ha<l been paid up. The deed of settlement 
of the B. 0. Assocn. contained no power to transfer 
its business, so tlie purchase was completed by 
certain trustees on behalf of the B. N. Co. taking 
assignments of the shares in the B. C. Assocn. from 
the individual proprietors. By a subsequent deed 
these trustees purported to transfer the sliares to 
the B. N. Co., taking a covenant from the B. N. 
Co. to indemnify them from all liability. The 
B. N. Co. was thereupon entered on the list of 
shareholders in the B. C. Assocn. This deed was 
never submitted to the sanction of a general 
meeting. The B. C. Assocn. was subsequently 
wound up : — Held : the transfer of the shares to 
the co. was ultra vires, the co. could not be put 
on tlie list of oontinbutoiies.-— He European 
80 CTKTY Arbitration Acts, Ex p, British 
Nation Life Assurance Assocn. (liiQuiDATOiis) 
(1878), 8 C’h. I). 679 ; sub nom. He European 
Assurance 8oriETY Abbittcation, British CUm- 
MEHCiAL Insurance Co. v, British Nation Life 
Assuhance Assocn., 48 L. .1. Ch. 118 ; 39 L. T. 
130 ; 27 W. R. 88, C. A. 

Amwifiiion : — Reid. Re CanlifC Savlnj?s Bank, Davies’ CaKO 

(1899), IT) Ch. D. .^)37. 

7587. .] — Re Norwich Provident 

Insurance 8ociety, Bath’s U’ase, No. 7481, 
ante. 

7588. .1 — He Metropolitan Fire In- 

surance:: Co., Wallac:e’s Casp::, No. 1630, ante. 

Illegal marine insurance association .] — Sec 

No. 8.590, jwsi. 

.]—See, generally. Part III., Sect. 36, sub- 
sect. 10, E. ; Sect. 37, sub-sect. 7, C., ante. 

Liability of .] — See Sub-sect. 4, C., post. 


Sub-sect. 4. — Rights of Policy-Holders. 

A. Inter se. 

7589. Holders of matured policies — Whether 
priority over holders of policies not matured.] — 

(1 ) A fund which had been collected by the official 
manager was ordered to be distributed pari passu 
between all the policy-holders <fe general creditors 
of the co. 

(2) The charge created by a policy of insurance 
upon the funds of an insurance co. enables the 
holders of such policies to apply for a receiver to 
prevent the assets from being wasted. 

(3) Policy-holder's whose claims against the co. 
have arrived at maturity have no priority over 


PART V. SECT. 8, SUB-SECT. 4.— A. 

c. IMstribution of deposits <C* trust assets — I>ominion Insurance Act.] — Re Mutual Lipk Assoon., Wellington's 
Claim (1909), 18 O. L. H. 411 : 13 O. W. U. 1109.— CAN. 
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other ‘holders whose claims have not 

arrived at maturity ; they will take pari pass'd, 

(4) The costs of the appearance of policy- 
holders in a CO. which has been amalgamated with 
the principal co., their claims not being disputed, 
will not be allowed. 

(5) In the winding up of an insurance co., the 
policy-holders who have a charge on the property 
of the co. by virtue of their policies will not be 
preferred to the general creditors. — lie State Fire 
Insurance Co. (1863), 1 De G. .7. & 8m. 634 ; 
2 New Hep. 565 ; 33 L. J. Ch. 123 ; 9 L. T. 108 ; 
11 W. R. 1011 ; 46 E. R. 251, L. JJ. ‘ 

Annotations : — to (2) Distd. Re Marine Mansion Co. 
(1867), Jj. II. 4 Kq. 601. Consd. Re. British Imperial Insce. 
Corpu., Farr’s & Whlttall’s Claims (1878), 47 L. J. Ch. 
.sis ; he Allian(3e Soc. (1885), 28 Ch. D. 5.59 ; Sovereig'n 
Life Assco. r. Dodd, 11892] 2 Q. B. 573. Refd. Re Sover- 
reign Life Assce., [i892J 3 Ch. 279. As to (3) CODSd. Re 
Professional Life Assce. (1867), 17 L. T. 631. As to (5) 
Consd. Kearns v. Leaf, Aldebert v. Koams (1864), 1 
Horn. & M. 681. Refd. Re international Life Amcc.t 
Mclver’s Claim (1870), 18 W. 11. 539. 

7590. -.] — The policies of a life assur- 
ance co. provided that the funds &- property of 
the co., “ after satisf>dng all assurances granted by 
the society previously payable, & all other prior 
charges on such funds <te property,” should alone 
be liable for payment of the sum assured, & that 
no member of the co. should be liable for it beyond 
the amount unpaid on his shares. An order 
having been made for winding up the co. : — Held : 
a sum which had become payable on a policy 
before the commrmcement of the winding up, but 
had not been paid, had no priority over the claims 
of policy-holders, the moneys assured by whose 
liolicies had not be(;ome payable. 

The costs of the appefirance of a creditor's 
representative will not b(3 allowed, except in special 
cases. — lie International Tjpe Assurance 
Society, McIveu’s ChAiM (1870), 5 Ch. App. 424 ; 
23 L. T. 38 ; 18 W. R. 794, L. J. 

7591. •]' — (1) In tlie winding up of a 

life iissuraiice co., a policy-holder will be allowed 
to prove for such sums as would be cdiarged for 
the issue of a policy on the same tenns as the old 
policy was held on, by a co. Whose rates of premium 
& ck'cumstances are as nearly ius possible the same 
as those of the co. in liquidation. 

(2) Participating policy-holders are to have the 
benefit of any bonus declared before the \\dnding 
up ; but in estimating the value of their policies, 
they are not to be considered entitled to future 
gains. 

(3) The time of claim being sent in is to fix the 
value of each debt. If an assured life drops after 
claim sent in, the death of the assured may be 
used as evidence of the value of the policy at the 
time of claim. 

(4) A policy-holder whose debt has matured 
before the winding up, but has not been paid, is 
not entitled to priority. 

(5) The liability of the shareholders in an insur- 
ance CO. on the policies they issued, w^as limited, 
by the terms of the policies, to the subscribed 
capital : — Held : the cessation of business A. 
winding up of the co. was not a breach of contract, 
so as to make the shareholders liable in full as for 
damages for the value of such policies. 

(6) The shareholders in such a co. are liable in 
full for the costs of winding up, & though the 
policy-holders have no charge upon the funds of the 
co., the shareholders are liable to pay such costs 
entirely by additional contributions. — Re Albert 
Life AssiniANCE Co., Bell’s Case, Kerr’s 
Stubbs’ Cases, Bleacki.ey’s Case, C^raiq’s 
Executors’ Case, Wilson’s Case (1870), L. R. 9 


Eq. 706 ; 39 L. J. Ch. 539 ; 22 L. T. 697 ; 18 
W. R. 688, 784. 

Annotations: — As to (1), (2) & (3) Folld. Re International 
Life Abbcc., Wamer’8 Claim (1870), 18 W. R. 1097. 
Consd. Re Englieh Assce., Holdich’s (jase (1872), L. R. 14 
Eg. 72 ; Re Law Car & General Insce. Corpn., King’s Case. 
Old Sllkstone Collieries’ Case, 11913] 2 Ch. 103. Refd. Re 
Albert Life Assce., Parlby’s Case (1871), 19 W. R. 382. 
As to (4) Refd. Re Sovereign Life Assce., [1892] 3 Ch. 279. 
Generally^ Mentd. Re British lmi>erlal Insce. Corpu., 
Farr’s & Whittall’s Claims (1878), 47 L. J. Ch. 318. 

7592. Mutual marine insurance association.] 

— Re London Marine Insurance Assocn., 
Andrews’ & Alexander’s Case, Chatt’s Case, 
Cook’s Case, Crew’s Case, No. 7565, ante, 

7593. .] — A mutual marine insurance assocri. 

was incorporated under 1862 Act, as an assocn. 
limited by guarantee. The memorandum of 
assocn. declared that every member undertook to 
contribute to the assets of the assocn., in the event 
of its being wound up, a sum not exceeding £5 
for the payment of the debts & liabilities of the 
assocn., the costs, charges, & expense of winding 
it up, & for the adjustment of the rights of con- 
tributories amongst themselves. Deft, entered his 
ship to be insured in the assocn., & by the rules 
he, by so doing, also became an insurer of the 
ships of other members who entered their sliips 
in the same class. Wliile deft, continued to be a 
member, the assocn. was wound up. In an action 
brought, pursuant to the rules, to recover from 
deft, a sum of £35, as contribution towards 
losses incurred by other member's insured in the 
same class as that in which he had entered his 
ship, deft, contended that Iris liability was limited 
by the memorandum of assocn. to a sum of £5 : — 
Held : the limit of £5, only applied to the liabilities 
incurred by deft, as a member of the assocn. to 
the assocn., & his liability as an insurer towards 
the other members who entered their ships in the 
assocn. was not limited to that, amount. — Lion 
Insurance Assocn. v. Tucker (1883), 12 Q. B. D. 
176 ; 53 L. J, Q. B. 185 ; 49 L. T. 674 ; 32 W. R. 
546, 0. A. 

Annotations : — Expld. UniU^d Kingdom Mutual Steamship 
Assce. Assocn. v. Nevi]l (1887), 19 Q. B. I) 110. Consa. 
Re Bangor & North Wales Mutual Marino Protection 
Assocn., Baird’s Case, [1899] 2 Ch. 593. 

Generally.] — See Insurance. 


R, against Creditors, 

7594. Liability to policy-holders limited — Par- 
ticipating & non-participating policies issued.] — 

An assurance society granted policies both in the 
participating & non-participating form. The 
former class stipulated that the funds & property 
of the society should, subject to the deed of settle- 
ment, be liable to pay the sum assured, with such 
further sum as should, pursuant to the rules of the 
society, be appropriated by way of bonus or 
addition, with a proviso declaring that the funds 
of the society should alone be liable, & negativing 
personal liability. The latter class stipulated that 
the funds & property of the society should, subject 
to the deed, be liable to pay the sum assured, with 
a proviso that the funds of the society, by the deed 
apphcable to the payment of policies, should 
alone, subject to prior claims thereon, pursuant 
to the deed, be liable, & negativing personal 
liability. 

The deed provided that the actuary should 
estimate the amount of profits, that this estimate 
might be rejected or reduced by a meeting of 
shareholders, & that six-tentlis of the divisible 
profits so ascei-tained should be apportioned by 
the^ actuary, as he thought, fair, among the 
paiiicipating policy-holders; — Held: (1) such 
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8 , — Win din g up : Svh-sect 4, j?. C .] 

policy-holders were not partners ; (2) claimants 
under both classes of pohcies were entitled to be 
paid out of the assets, the co. being in course of 
winding up, pari passu with gener^ creditors as 
to whom the liability of the shareholders was 
unlimited : (3) the assets in hand being insufficient 
to provide for all claims, the general creditors were 
entitled, in the first instance, to be paid pari passu 
with the policy-holders, notwithstanding the 
possibility of their recovering further sums from 
individual shareholders &; the question of marshal- 
ling did not at that stage arise . — Re English & 
Irish C)hurch & University Assurance Society 
(1863), 1 Hem. & M. 85 ; 2 New Rep. 107 ; 8 
L. T. 721 ; 11 W. It. 681 ; 71 E. R. 38. 

Annoiotions : — Aft to (1) Refd. Holme v. Hammond (1872), 

L. li. 7 Exch. 218 ; Pooley v. Driver (1878), 5 Ch. D 458. 

As to (3) Folld. lif Sfcato ilro Insoc. (1863), 2 New Hop. 

2.30 

7595. Whether policy-holders entitled to 
have assets marshalled-^o as to entitle policy- 
holders to participate in proceeds — Of subsequent 
call made for benefit of general creditors.] — (1) The 

8. F. Insurance Co. issued policies, providing that 
the capital stock & funds of the co. sliould be liable 
to make good the damage by fire sustained by the 
insured, & should alone be liable for all demands 
under the policies, & that the shareholders should 
not in any event be liable in respect of any claim 
upon the co. beyond the amount of their interest 
in the capital stock of the co. at the time when such 
claim might arise. The co. was wound up, & 
it ha-vang been held that the policies did not create 
such a charge upon the stock & funds of the co. 
as to give the policy-holders any claim upon its 
assets in prefei'ence to the general creditors, calls 
to the amount of the whole nominal capital were 
made, & the proceeds were distributed amongst 
the policy-] lolders & general creditors pari passu. 
A fiirtlier call was made under the winding up, & 
the official manager proposed to divide the proceeds 
amongst the general creditors, to the exclusion of 
the policy-holders. The policy-holders contended 
that the proceeds of this caU must be marshalled, 
& so much must be recouped to the previous fund 
as would enable the policy-holders to receive on 
the whole an equal dividend with the general 
creditors : — Held : the doctrine of marshalling did 
not apply, A the proceeds of the further call must 
be distiibuted amongst the general creditors 
only. 

(2) An additional call was, however, directed 
to be made for the purpose of providing for the 
general costs of the winding up, leaving the capital 
stock funds to bear only the cost of their realisa- 
tion. — Re State h"iRE Insurance Co. (1865), 4 
New Rep. 458 ; 31 L. J. Oh. 436 ; 10 Jur. N. 8. 
1015. 

Annotations : — Js to (1) FeUd. lie ITofcssional Life Absoo. 

(186ri. H* Eq. 668. As to (2)Con8d. Re Profeeflional 

Life AsBCic. (1867 ), 3 C;Jh. App. 167 ; Re Agriculturist Cattle 

InBce., Ex v. Ofllcial Manager (1874), 10 Ch. App. 1. 

Genfralli/, mentd. Re Bamed’s Banking Co., Ex p. Andrews 

(1867), 36 L. J. Ch. 802; Re West London & General 

Permanent Benefit Bldg. Soc., 11894) 2 Ch. 352. 

7596. .1 — Re Professional Jape 
Assurance Co., No. 7629, post 

7597. So as to throw debt on unlimited 

assets.] — The directors of an insurance co., the 
liability of whose members was unlimited except 
as to the claims of policy-holders, borrowed money 
for the purposes of the co.’s business from the 
co.’s bankei’s, & gave the bankers as security a 
charge upon some calls wliich had been made upon 
the members. Before the calls had been paid 
the CO. was ordered to be wound up. In the 


winding up the debt to the bankers was paid off 
out of the limited assets ; — Held : the policy- 
holders had no equity to have the assets marshalled, 
so as to throw any part of the bankers’ debt upon 
the unlimited assets . — Re International Life 
Assurance Society (1876), 2 Ch. U. 476 ; 45 
L. J. Ch. 766 ; 34 I.. T. 782 ; 24 W. R. 627, 0. A. 
.] — SeCy alsoy No. 7589, ante. 

7598. .] — Re Nelson & (Jo., Ltd., No. 7509, 

ante. 

7599. Company carrying on several kinds of 
insurance business — Rights of policy-holders — & 
depositors.] — In a suit for winding up the affairs 
of a mutual co., which was formed for the purposes, 

; among others, of insuring the payment of sums 
j of money during the sickness & on the death of 
I its members, <fe of receiving deposits at interest, 

: & the rules of which as well as the terms of its 
I policies provided that the funds of the society 
' should alone be answerable for the claims of 
insurers, a decree was made which, among other 
tilings, declared that the insurers had a charge 
on so much of the capital & f unds as was attribut- 
able to the insurance branch ; & the decree con- 
tained directions for the valuation of immature 
assurances. On appeal the decree was varied, & 
as varied declared that the capital & funds ought 
to be ajiplied to answer the claims of the insurers 
& depositors. But it wiis not disturbed as to the 
direction for valuation. Form of decree in such ' 
a case. — Evans r. Coventry (1857), 8 He G. M. & 
G. 835 ; 26 L. J. Ch. 400 ; 29 L. T. O. 8. 118 ; 
22 .J. V. 19 ; 3 Jur. N. 8. 1225 ; 5 W. R. 136 ; 
44 E. R. 612, L. JJ, 

Amwtathms : — Consd. Re State Fire lasce. (1863), 1 De G. J. 
&. Sm. 634. Refd. Rc Athennc'iim Soc., & Prince of 
WalcH Soc., Durham's Case (1858), 4 K. & J. 517 ; 
Sttlisl)ury v. Met. Ry. (1870), 22 L. T. 839 ; Ho National 
Funds Assoe. (1878), 10 Ch. D. 118 ; Re Exchange Banking 
Co., Flit/Cixift’s Case (1882), 21 Ch. D. 519 ; Coxon v. 
Gorst, 11 891 J 2 Ch. 73 ; Re Sharpe, Re Bennett, Masonic 
& General Life Assco. v. Shari»o, [1892) 1 Ch. 154. Mentd. 
Rc Mercantile Trading C-o., Stringer’s Case (1869), 4 
t3i. App. 479, n. ; Re Montrotler Asphalt Co., Perry’s 
Case (1876), 34 L. T. 716; Re Oxford Benefit Bldg. & 
Investment Soc. (1886), 35 Ch. D. 502 ; Cullerne v. 
London & Suburban General Permanent Bldg. Soc. 
(1890), 25 Q. B. D. 485 ; Rc Betuveif , Masonic & General 
Life Assce. v. Sharpe (1891), 8 T. L. K. 194. 

7600. Rights of fire accident policy-holders 
— Against life assurance deposit.]— (1) In the wind- 
ing up of an insurance co. transacting life assurance 

other business ; — Held : the holders of fire & 
accident policies had no claim upon the statutory 
deposit of £20,000, made in respect of the life 
assurance business in x>ric)rity to the claims of 
general creditors. 

(2) The CO. by deed had agreed to pay an 
annuity to a former manager of their life insurance 
department in satisfaction of a claim for breach 
of contract to emidoy : — Held : the manager 
was an “ annuitant ” within the meaning of 
Assurance Companies Act, 1909 (c. 49), s. 30 (?>), 
& could claim priority for his annuity out of the 
statutory deposit as a life i>oUcy-holder over the 
general creditors. — Re British Union & National 
Insurance Co., Ltd., [1914J 2 Ch. 77 ; 83 L. J. Ch. 
696 ; 111 L. T. 357 ; 30 T. L. R. 520 ; 21 Mans. 
297, C. A. 

7601. Who is “ policy-holder '' — ** Annuitant 
— Former manager of company — To whom an- 
nuity granted in satisfaction of claim for damages.] 

— Re British Union & National Insurance Co., 
Ltd., No. 7600, ante. 

7602. Contract with Insurers for creation of fund 
for policy-holders — By investment of proportion 
of premiums — Legality.] — Re British Imperial 
Insurance Corpn., Farr’s & Whittall’s Claims, 
No. 7618, post. 
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G. Aa agavtiai Shareholders, 

7603. Hight to share in surplus.] — Be London 
& Westminster Mutual Life Assurance Co. 
(1850), 16 L. T. O. 8. 431 ; 14 Jur. 929. 

7604. Limitation of shareholders’ liability — To 
amount unpaid on shares — Amount of capital 
misrepresented in policy.] — (1) A policy of 
assonance granted by the A. Oo. provided that the 
capital stock of £100,000, & other the property 
of the CO. remaining at the time of the claim 
unapplied & inapplicable to prior claims, should 
alone be liable to pay the sums assured, & that no 
shareholder, should be liable beyond the amount 
unpaid of his shares in the capital stock. Not 
more than £49,000 out of the £100,000 was ever 
subscribed for. The life having dropped, the 
assured claimed the sum payable under the policy ; 

6 an order having been made for winding up the 
CO., a claim for the amount was carried in & dis- 
allowed, upon which the assured sued the official 
manager at law, & obtained judgment, the jury 
finding that there was sufficient property of the 
CO. applicable to pay the demand ; — Held : by 
the special contract contained in the policy, the 
liability of the individual shareholders was 
effectually limited to the amount remaining unx^aid 
on tlieir respective shares, & they could not be 
made further liable either on the ground that the 
policy contained an engagement that the property 
of the CO. should be applied in due course in pay- 
ment of the sum assured by the policy that the 
judgment established the exisL3nce of capital 
sufficient to pay it, or on the ground that the policy 
contained an untrue representation that the 
capital was £100,000, which representation the 
persons making it were bound to make good ; or 
on the ground tliat the official manager represented 
the shareholders in the action, 

(2) The costs of the action were, however, 
allowed as a general debt against the contributories, 
on the ground that they were part of the necessary 
expenses of the winding up, — Re Athenaeum 
J iirT: Assurance Co., Hx p. Prince of Wales 
Life, etc. Co. (1859), 3 De G. & J. ffOO ; 28 
L. J. (ffi. ,335 ; 33 L, T. O. 8, 3 : 5 .lur. N. 8. 558 ; 

7 W. R. 300 ; 44 E. R. 1423, L. JJ. ; subsequent 
proceedings^ .lohn, 033. 

Annotations: — As to (1) Distd. Pr State Fire Insce., J^'x jj. 

Meredith’s & Conver’s Claim (18G3), 1 New Rep. 510. 

Consd. LethhridKO v. Adams, Ex p, Intornatlonal Life 

Assce. Soc.’s Liquidator (1872), L. R. 13 Eq. 547. Befd. 

lie State Firo liisco. (1863), 1 Do G. J. & Sm. 631. 

7606. .] — A policy of insurance, 

headed “ Capital £100,000 ” X)rovided that such 
capital <fc other the property of the insurance 
society remaining at the time of any claim should 
alone bo liable to make good all claims upon the 
society under the policy ; & that no shareholder 
should, by reason of the policy, be in anywise 
individually or personally liable to any such claims 
or be in anywise charged by reason thereof, beyond 
the amount unpaid of nis shares in the said 
cajiital. An application bj^ the assured for leave 
under J oint-Stock Compames Winding up Amend- 
ment Act, 1857 (c. 78), s. 7, to issue execution or 
take proceedings against an individual shareholder, 
who had paid in full upon Ids shares, in respect 
of the amount the assured had recovered in an 
action on the policy against the official manager 
of the society, was refused with costs, the ct. being 

PART V. SECT. 8. SUB-SECT. 4.— C. 

7608 i. Ififfht to share in surplus .] — 

Duff v. Canadian Mutual iNsutt- 
ANCE Co. (1881), 6 A. R. 238.— CAN. 

d. Right to share in general 
assets of company — Unless cU^tosit 


of opinion that the terms of the policy precluded 
the assured from any remedy at law against an 
individual shareholder ; that, even if, upon the 
construction of the co.’s deed of settlement, the 
policy was in this respect less favourable to the 
assured than the deed required, that circumstance 
could not be insisted upon for the benefit of the 
assured, his rights being defined by the contract 
into winch he had actually entered ; So that, 
assuming the mention made in the policy of the 
capital stock of £100,000 to be equivalent to a 
representation that the society’s caj^ital actually 
amounted to £100,000 & to he a fraud on the paii) 
of the directors, the capital subscribed for at the 
date of the policy not exceeding £44,000 that 
circumstance would not entitle the assured to 
have execution against an individual shareholder. 
— Re Athen/eum Society & Prince of Wales 
Society, Durham’s Case (1858), 4 K. & J. 517 ; 
32 L. T. O. S. 195 ; 70 E. R. 210 ; sub noni. Re 
Atiien^um Life Assurance Co., Ex p. Prince 
OP Wales Iafe Insurancp: (’o., 27 L. J. Ch. 798 ; 
4 Jur. N. S. 1137 ; G W. R. 705. 

Annotations : — Apld. Lethbridge v. Adams, Ex p. Inter- 
national Life Assce. Soc.'s Liquidator (1872), L. fl. 13 Eq. 

64L Refd. Re Sovereign! Life Assoc., 11892] 3 Ch. 279. 

Mentd. He Athenoeum Life Assce., Ex p. Eagle Inscc. 

(1858), 27 L. J. Ch. 829. 

7606. To amount of shares— Breach of 

contract — Ceasing to carry on business.] — An 

unregistered avssurance society issued j^olicies 
under which the assets of the co. alone were liable. 
The co., being insolvent, was registered as an 
unlimited co., under 1862 Act, & immediately 
afterwards ordered to be wound up : Held : the 
shareholders were liable beyond the amount of 
their shares for the exf)enses of the winding up ; 
but there was no liability beyond the amount of 
the shares for any breach of contract involved in 
ceasing to carry on business. — L ethbridge v, 
Adams, Ex p. International IjIfk Assurance 
Society (Liquidator) (1872), L. R. 13 Eq. 547 ; 
41 L. J. Ch. 710 ; 20 L. T. 147 ; 20 W. R. 352. 

Costs of winding up .] — See Sub-sect. 0, ])osL 

7607. Distinct departments with distinct 

shares.] — A lire & life insurance co. establislied 
distinct depai'tments, with distinct shares for eacli 
class of business, & contracted wdth its life &. fire 
policy-holders that they should respectively have 
the right of resort to the fire or life assets 
respectively alone. In the winding uj) of the co. 
the resources of the existing lire shareholders were 
exhausted. The liquidator having made a call 
on the past fire shareholders in resjiect of the un- 
satisfied lire liabilities, although there were 
existing solvent life sliareholders : — Held : what- 
ever the equities between the fire & life share- 
holders and theff respective creditors might 
ultimately be inter sc, no call could in tlie first 
instance be made on past lire shareholders until 
all the existing solvent life members had been 
exhausted . — Re Norwich Provident Insurance 
Society, Hesketh's Case (1880), 13 Ch. D. 693 ; 
49 L. J. Ch. 288 ; 42 L. T. 135 ; 28 W. R. 401, 
C. A. ; revsg. 8, C. sub nom. Re Norwich Pro- 
vident Insurance Society, Bath’s Case (1879), 
11 Ch. D. 380. 

7608. Shareholder not individually liable 

to policy-holders — Liability to contribute to com- 
pany’s funds — To meet claims of policy-holders.] — 

th(4r claims not covered by the deposit, 
Canadian policy holders would bo 
entitled to rank upon the general 
assets of the co . — Re Briton Medical 
& General Life Assoon., Ltd. (1886), 
12 O. R. 4U.— CAN. 


fmid can satisfy claims .] — Canadian 
policy holders petitioned for dis- 
tribution of the doposit made by the 
CO., a foi'eign oorpn., with the Minister 
of Finance under 31 Viet. c. 48 (D.), 
& 34 Viot. o, 9 (D.), the oo. t^ing 
insolvont : — Held : for any balance of 
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Sect. 8. — Windhig up : Siib-sect. 4, C. ; sub-sect. 6, 

In 1847 an insurance co. was completely registered, 
& policies granted by it, in which policies a proviso 
limiting the responsibility of shareholders to the 
amount of their shares was inserted. The shares 
were fixed by the co.’s deed at 20,000 at £25 each, 
& provision was made by the deed for the mode in 
which the calls from time to time should be made. 
A. subscribed for 1,000 shares, & executed the deed. 
In May, 1848, the co. was declared insolvent, 
under 1844 Act, it having been previously deter- 
mined by the Ct. of Q. B. that A. was not in- 
dividually liable to the claims of the policy-holders. 
The policy-holders proved their claims under the 
bkpcy. In Dec. 1850, an order to wind up the co. 
was made, & the names of A. & twelve others who 
had executed the deed were placed on the list of 
contributories. To discharge the debts proved 
against the co. the master made a call upon the 
contributories of £25 per share, the amount agreed 
to be subscribed. A. moved to dischp'ge this 
order, but the ct. refused the motion. — Re 
Merchant Traders’ Ship, Loan, etc. Insurance 
Co., Talbot’s (Lord) Case (1852), 5 De G. A Sm. 
886 ; 21 L. .1. Ch. 846 ; 18 L. T. O. 8. ,328 ; 16 
.Tur. 855 ; 64 E. K. 1165. 

Annotitiorui : — Consd. Be Sea Fire & Life Assco., Greenwood’s 
Case (1854), 3 De O. M. & G, 459 ; lie Athenneuin Soc. & 
Prince of Wales Soc., Diirhani’s Case (1S58), 4 K. & J. 
517. itefd. Re Royal Bank of Australia (1855), 3 Sm. & G. 
272 ; Robson v. M'C’relgrht (1858), 25 Hear. 272 ; Re 
Sovereign Life Asscc., [1892] 3 Ch. 279. 

7609. Mutual marine Insurance association 

— Limited by guarantee.] — A member of a mutual 
insurance assocn., limited by guarantee under 
1862 Act, may be liable to be sued, as a debtor 
to the CO. or to Die other members, for liis pro- 
portion of losses in respect of vessels insured, to 
an amount exceeding that limited by the memoran- 
dum of assocn. as the extent of his guarantee ; but 
he cannot be placed on the list of contributories in 
respect of such (excess. — He Bangor A North 
Wales Mutual Marine Protec^tion Assocn., 
Baird’s Case, [1899] 2 Ch. 593; 68 L. .7. Ch. 
.521 ; 80 L. T. 870 ; 47 W. B. 695 ; 43 Sol. Jo. 
605 ; 7 Mans. 160. 

Mutual marine insurance associations generally, 
see Insurance. 


Sub-sect. 5. — Proof by Policy-Hoi.ders. 

A. Who may Prove. 

7610. Annuitant.] — Under a winding up, sub- 
sequent to Joint -Stock Companies \\3nding up 
Amendment Act, 1857 (c. 78), A prior to 1862 
Act : — Held : on the co. being found to be 
insolvent, an annuitant was entitled to prove 
under the winding up for the estimated value of 


the annuity, without taking any preliminary pro- 
ceedings to establish the amount as a debt . — Re 
English A Irish Church A University 
Assurance Society (1862), 1 Hem. AM. 79 ; 
1 New Rep. 192 ; 7 L. T. 669 ; 11 W. R. 225 ; 71 
E. R. ,35. 

7611 , Former manager ol company — To 

whom annuity granted in satisfaction of claim for 
damages.] — Re British Union A National 
Insurance Co., Ltd., No. 7600, ante . 

7612. Holders of unstamped policy.] — A. 

insured a ship in a mutual marine insurance assocn. 
in 1863, A the policy, which was not stamped, 
was annually renewed up to the year ending 
Mar. 1868. In Feb. 1868, the ship, with A. on 
board, was lost at sea. The loss of the ship was 
reported to the assocn., A it appeared from entries 
in the minute books that the money due upon the 
policy was raised by order of the committee, but 
retained by the secretary until a personal repre- 
sentative to A. had been appointed. The co. 
was ordered to be wound up in Jan. 1870, A A.’s 
widow obtained letters of administration to him in 
Dec. 1871. Uiion a claim by the widow under the 
winding up for the amount secured by the policy : 
— Held : there was a sufficient admission of 
liability in the books of the co. to enable the widow 
to recover as a creditor for the amount secured by 
the policy, although, from the absence of a stamp, 
the policy itself, upon which the claim arose, 
could not be given in evidence. — Re 3’eignmouth 
A General Mutual Shipping Assoc n., Martin’s 
Claim (1872), L. R. 14 Eq. 148 ; 41 L. J. Ch. 679 ; 
26 L. T. 684 ; 1 Asp. M. L. C. 325. 


B. For What Amouid. 

7613. Holder of life policy— Sum for which new 
policy could be obtained.] — In the winding up of 
a life assurance co., a policy-holder will be allowed 
to prove for such a sum as w'ould be charged for 
the issue of a new policy, on the terms tlie (^Id 
policy was held on, by a solvent company, wdioso 
rates of premium A circumstances are as nearly 
as possible the same as those of the co. in liquida- 
tion . — Re International Iafe Assurance CV)., 
Warner’s Case (1870), 39 L. J. Ch. 736 ; 18 

W. R. 1097, L. J. 

Awotaiion : — Refd. Re Albert Life Assee., BelPH CuKe, 

Kerr’w & Stiilibs’ Cases, Hbvitjkloy ’s Case, Crai^’8 Exor.s.’ 

Case, WilHori’B Case (1870), L. R. 9 E(i. 700. 

7614.. .] — Ur Albert Life Assur- 

ance Co., Bp:ll’s (’ase, Kerr’s A Stubbs’ Cases, 
Bleacklky’s Case, Craig’s Exec utors’ Case, 
Wilson’s Case, No. 7591, ante. 

7615. — ^ — — — .J — In estimating the value of 
a current policy in a life assurance co. in course 
of liquidation, the measure of proof is the sum 
which w'^ould be required in each particular case 
to purchase a policy of the same amount at the 


PART V. SECT. 8, SUB-SECT. 5.— ^, 

e. Whether non-payment of calls 
disentitles nssured to prove in teindiny 
npA — Certafleatos of life insurance 
issued by a benefit society provided 
that in case of tf)tal disability, one-half 
the amount of the insuraneo should be 
payable to insured. This was subject 
to the following conditions, among 
othci-H ; — “ 3. If assured shall, at any 
time within thiily days after receiving 
due notice, fail to pay the assessments 
then the assocn. shall not be liable for 
pajanent of aiu" sura whatever, Sc this 
(certificate shall cease A determine.” 
“7. In every case when this certiflcjato 
shall cease he determine all payments 
thereon shall be forfeited to the 
assocn.” A call was made by the 
assocn. on Mar. 1, 1897, i)ayable on 
Apr. 1, & notice given to T., wdio w’as 


then n member in good standing. On 
Mar. 10, ho made a claim for total 
disability ; & made default in paying 
the call on Apr. 1. Further notie.ii w’as 
given him by letter on Apr. 9, by whicih 
he w'as to pay in fifUnm days, hut ho 
failed to do so ; A afterwards, upon 
a reference for the winding up of the 
CO., sought to prove a claim : — Held : 
he was not entitled to do so. 

B, made a claim for total disability 
on Feb. 18, 1897, A put in tlie usual 
proofs, but no response was made by 
the assocn. He paid the call duo on 
Apr. 1, A no further call w'as made till 
June 1 : — Held: his right of action 
vested before any subsequent call was 
made, A it was not essential for him 
to continue his memboi’shlp after 
default arose on the part- of the assocn. 
to pay his claim ; A therefore there 


was no bar to his establishing his 
edaim upon the rccftcrence . — Re Mab- 
BACHUSK'rrs Bknei’it Life Ahsoi'n.. 
Junkin’h Cask, Baboock’h Cask, 
Palfuaman’s C.V8E (1899), 30 O. R. 
309.— CAN. 

f. Accident to employee after com- 
mencenumt of nrindbiy-up jjrocecdings 
— Whether employer can jmwe in 
vnnding up.] — Re Lira A Health 
Ahsujianck Assocn., Ltd., Berry’s 
Claim, [1913] 2 Ch. 137.— SCOT. 

g. Pischarge by Jump sum of lia- 
bility to employees — J*roof lodged for 
larger sum in winding up — Whemer 
Assurance Companies Act, 1909, 
applies .] — Empire Guarantee A In- 
surance CoRPN., Ltd. (Liquidators) 
V. Owen A Sons, Ltd. (1915), 52 
Sc. L. R. 720.— SOOT. 
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same premium in a solvent office. — Re English 
Assurance Co., Holdich’s Case (1872), L. R. 14 
Bq. 72 ; 42 L. J. Ch. 612 ; 26 L. T. 415 ; 20 
W. R. 567. 

Annotation : — Retd. Re Law Car & General Insco. Corpn., 

[1913] 2 Ch. 103. 

7616. .] — When a life assurance co. is being 

wound up, the method of estimating the claims 
on ordinary annuity contracts & polices, that are 
still subsisting, is as follows : The time as from 
which the valuation is to be made is the date of 
the order to wind up. The claim on an annuity 
contract is to be estimated at the then present 
value of the annuity according to certain tables. 
With regard to policies, the then present value of 
the reversion in the sum assured is to be ascertained 
according to certain tables & the then present 
value of the future annual premiums, taking into 
consideration the pure premiums only, & the 
difference between these two sums is to be the 
value of the claim on a policy. In no case is there 
to be a re-examination of the life assured. — Re 
Albert Life Assurance Co., Lancaster’s Case 
(1871), L. R. 14 Eq. 72, n. ; 16 Sol. Jo. 103. 
Annotations ™N.F. He Englifili Assce., Holdicli’s Case 

(1872), L. 11. 14 Eq. 72. Consd. He Law Car & General 

Insco. Corpn., [1013] 2 Ch. 103. 

See, now. Assurance Companies Act, 1909 (c. 49), 
Sched. VI., r. (A.). 

7617. Damages for breach of contract with 

policy-holder — Non-payment of premiums by policy- 
holder.] — The winding up of an insurance co. 
renders it impossible for the co. to perform its 
contract with the policy-holder, who is therefore 
entitled to claim damages for the breach of such 
contract ; such claim is unaffected by the non- 
payment on his yiart of the premiums payable 
after the presentation of the petition. — Re Albert 
Life x\ssurance (’o., (Book’s Policy (1870), 
L. R. 9 Eq. 703 ; 39 L. J. Ch. 257 ; 22 L. T. 92 ; 
18 W. R. 426. 

7618. Sum payable on winding up stated in 

policy.] — (1) The rules of Life As.surancc Companies 
Act, 1872 (c. 41), for valuing policies, do not apply 
where under the contract of insurance a stated 
sum is at the winding up payable on the policy. 

(2) A contract by an insurance co. with insurers 
that a certain proportion of their premiums shall 
be invested & appropriated for payment of their 
claims in j^riority to general liabilities of the co. 
is legal enforceable by the policy-holders upon 
the co.’s insolvency. — Re British Imperial 
Insurance Corpn., Farr’s <fc Whiti’ all’s Claims 
(1878), 47 L. J. Ch. 318. 

7619. — — Participating policy.] — Re Lion Life 
Insurance t-o.. Ltd. (1886), 2 T. L. R. 269, C. A. 

7620. Holder of Are policy — Fire during winding 
up.] — The holder of a lire xiolicy issued by a lire 
insurance co. is entitled, upon the co. being ordered 
to be wound up, to prove in the winding up for 
the full amount of loss covered by the policy & 
sustained by him through a tiro which has occurred 
in the course of the winding up, although after the 
date of the winding-up order, & whether the time 
limited for sending in claims in the winding up 
has expired or not. A fortiori, a claim on account 
of a lire which has occurred after the presentation 
of the petition but before the order to wind up, 
is entitled to proof. — Re Northern Counties of 
England FmE Insurance Co., Macfarlane’s 
Claim (1880), 17 Ch. D. 337 ; 50 L. J. Ch. 273 ; 44 
L. T. 299. 

Annotations : — Consd. Re United London & Scottish Insce., 

Newport Navigation Co.’s Claim, [1915] 2 Ch. 12. Refd. 

He Northern Counties of England Fire Insce. (1885), 

1 T. L. K. 629; Soveroign Life Assce. v. Dodd, [1892] 

2 Q. B. 573 ; He Law Car & General Insce. Corpn., [1913] 

J.— VOL. X. 


2 Ch. 103. Mentd. Re Bridges, Hill v. Bridges (1881), 

17 Ch. D. 342 ; Re Panther Lead Co., [1896] 1 Ch. 978 ; 

Ellis’ Trustee v. Dixon-Johnson (1923), 40 T. L. R. 177. 

7621. Premiums from date of winding-up 
order to expiration of policy.] — The assets of a 
fire insurance co. are not liable for the proportion 
of premiums which covered the date of the winding- 
up order & that of the expiration of the policy. — 
Re Northern Counties of England Fere 
Insurance Co. (1885), 1 T, L. R, 629. 

7622. What is “ fire policy.’ ^ — A policy 

insuring a ship while on the Great Lakes “ against 
the risk of fire only, including general average & 
salvage charges rcsiilting therefrom,” was di’awn 
in such a form that it was doubtful whether it was 
a marine policy limited to fire, or a fire policy with 
marine incidents contractually attached. The 
ship was totally destroyed by fire a few days after 
a winding up of the insurance co. ; — Held : on 
the construction of the policy, it was a fire policy 
with marine incidents contractually attached, so 
that it was a fire policy within Assurance (Jos. 
Act, 1909 (c. 49), & the shipownei*s could only 
prove for the unexpired portion of the premium. 

Semble : a marine policy lunited to the risk of 
fire only would be a fire policy within that Act, 
even though it were also a marine policy within 
the Marine Insurance Act, 1906 (c. 41 ). — Re 
United London & Scotitsh Insurance Co., 
Newport Navigation Co.’s Claim, [1915] 2 
Ch. 12 ; 84 L. J. Ch. 544 ; 113 L. T. 400 ; 31 
T. L. R. 424 ; 69 Sol. Jo. 529 ; 13 Asp. M. L. C. 
170 ; 20 Com. Cas. 296, C. A. 

7623. Holder of employers’ liability poUcy.] — 
(1) A policy-holder who is insm’ed against risks 
under Employers’ Liability Act, 1880 (c. 42), & 
Workmen’s Compensation Acts, may prove in 
the liquidation of the insurance co. for ascertained 
amounts due at the date of the winding-up order 
from the co. to the assured under the policy ; 
for liabilities in the shape of weekly payments 
which had emerged before the date of the winding- 
up order, such weekly payments to be valued 
according to tlie rule prescribed by Sched. VI. (i)) 
to Assurance Companies Act, 1909 (c. 49) ; & for 
the value of the policy as a contract of indemnity 
in respect of the risk of fresh liabilities emerging 
after the date of the winding up <to during the un- 
expired period of the policy, such valuation to 
take place as at the date of the wuiding-up order 
not on the basis of an estimate of the contingencies, 
but upon the basis of a partial return of premium, 
lie is not entitled to prove in addition in respect 
of liabilities which may have emerged under the 
policy between the date of the winding-up order 
& the date of proving. 

(2) The policy-holder in such a case is not 
entitled to prove by way of damages for the 
difference between the csthnated cost of reinsuring 
the same risks for the same period in another 
office <fc the amount of premiums he would have 
paid under his policy . — Re Law Cab <5c General 
Insurance Corpn., [1913] 2 Ch. 103 ; 108 L. T. 
862 ; std) nom. Re Law Cab & General Insurance 
Corpn., King (J. J.) k. Son’s, Ltd. Claim, 82 
L. J. Ch. 467 ; 29 T. L. R. 532 ; 57 Sol. Jo. 556 ; 
6 B. W. C. C. N. 100 ; 20 Mans. 227, C. A. 

Annotations : — Oenerally, Refd. Re United London & 

Scottish Insce., Newport Navigation Co.’s Claim, [1915] 

2 Ch. 12. Mentd. Ellis’ Trustee v. Dixon-Johnson (1923), 

40 T. L. R. 177. 

C. Set-off, 

7624. Of claim on policy against money due to 
company.] — A policy-holder borrowed, from the co. 
in which his life was insured, a sum of money, & 

c c 
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Sect, 8. — Winding up : Sub-sect. 5, C. & D. ; sub- 
sect. 6. S ect. 9.] 

deposited his policy with the co. as security for 
the amount so borrowed. The co. having been 
ordered to be wound up : — Held : the claims of 
the policy-holder against the co. in respect of his 
policy could not be set off against the claim of 
the CO. to have the loan repaid . — lie Amert Life 
Assurance Co., Parley’s Case (1871), 23 L. T. 
841 ; 24 L. T. 226 ; 19 W. R. 382 ; on appeal^ 
40 L. J. Oh. 340, L. JJ. 

7625. .] — A policy-holder in a life assurance 

CO. borrowed money from the co. on his policy. 
Before the death of the assured the co. was wound 
up, & an estimated value was put upon the policy. 
Afterwards the policy-holder filed a petition in 
bkpey., & a trustee was appointed. The official 
liquidators of the co. proved against the estate 
of the policy-holder for the amount advanced to 
him, ife the trustee claimed to set off the estimat/ed 
value of the policy : — Held : there were no mutual 
debts or mutual dealings within Bkpey. Act, 
1869 (c. 61), s. 39, Sc no set-off could be allowed. — 
Re Lankester, Ex p. Price (1875), 10 Ch. App. 
648 ; 33 L. T. 113 ; 23 W. R. 844, L. JJ. 

Annotations: — Distd. Sovereign Life Assco. v. Dodd» [1892 J 

2 Q. B. 573. Folld. Paddy v. Cluttoii, [1920] 2 Ch. 554. 

Refd. Daintrcy, Ex Mant, [1900] 1 Q. B. 54 0. 

7626. .] — Deft, in 1879 effected with pltfs. 

two policies of life insurance for £1,000 each 
upon his own Ufe, from the date thereof to May 7, 
1888, by which policies pltfs. contracted that in 
the event of deft, being alive on that day they 
would then pay the moneys assured to deft. In 
Apr. & June, 1887, the deft, obtained two loans 
of £570 & £600 respectively from pltfs. upon mtge. 
of the policies. In Aug. 1887, a petition was 
presented for the winding up of pltf. co.. Sc a 
provisional liquidator was appointed. Deft, con- 
tinued to pay to pltfs. the premiums upon the 
policies down to May 7, 1888 ; but the moneys 
assured by the policies were never paid to him. 
In July, 1889, a wdnding-up order was made. 
In Apr. 1890, an arrangement under the Joint- 
Stock Companies Act, 1870 (c. 104), was entered 
into between pltf. co. & the Sun Life Assurance co., 
whereby it was provided that the policies of pltf. 
co. should be transferred to the Sun co.. Sc that the 
holders of policies in pltf. co. should, in fuU satis- 
faction of all claims upon pltfs., accept certain 
reduced payments from the Sun co. A meeting 
of policy-holders was summoned under sect. 2 
of the Act, at which a statutory majority agreed 
to the arrangement, but deft, did not himself 
assent to it ; it was in June, 1 890, duly sanctioned 
by the ct. In Dec. 1890, pltfs. brought an action 
against deft, to recover the amount of the loans, 
Sc deft, sought to set off against pltfs.’ claim the 
sums which, but for the winding up, would have 
been payable to him upon the policies : — Held : 
deft, was entitled to the set-off. — Sovereign 
Life Assurance Co. v. Dodd, [1892] 2 Q. B. 573 ; 
62 L. J. Q. B. 19 ; 67 L. T. 396 ; 41 W. R. 4 ; 8 
T. L. R. 684 ; 36 Sol. Jo. 644 ; 4 R. 17, 0. A. 

Annotations: — Consd. Re Damtrey, Ex p. Mant, [1900] 

1 Q. B. 546. Refd. Paddy v. CHutlon, [1920] 2 Oh. 554. 

7627. .] — A holder of a policy payable at 

the end of 28 years borrowed money from the 
assurance co. on Iiis policy. Before the years 
expired an order was made to wind up the co., 
Sc the policy was valued under Assurance Com- 
anies Act, 1909 (c. 49). The policy-holder then, 
y leave of the ct., brought an action for 
redemption against the co., claiming to set off 
the value of the policy against his debt : — Held : 
Bkpey. Act, 1914 (c. 69), s. 31, did not apply Sc 


no set-off could be allowed. — P addy v. Glutton, 
[19201 2 Ch. 654 ; 90 L. J. Oh. 19 ; 123 L. T. 808 ; 
[1920] B. & C. R. 113. 

D. After Amalgamation or Transfer of Company, 
Sec Nos. 7537, 7538, ayite. 


Sub-sect. 6. — Costs. 

7628. Liability of shareholders — Liability to 
policy - holders limited.] — Re ATHENiEUM Life 
Assurance Co., Ex p. Prince op Waijss Life, 
ETC. Co., No. 7604, ante, 

7629. .] — (1) The deed of settlement 

of a co. formed under 1844 Act, contained a pro- 
vision that each shareholder, as between him Sc 
the other shareholders, should be liable to the debts 
of tlie CO. in i>ropoi*tion to his interest in the pro- 
perty of the co., but not further or otherwise, Sc 
a covenant that if any shareholder should pay a 
debt due from the co., the debt should be divided 
into as many parts as there wore shares, Sc each 
shareholder should pay one or more such parts 
in proportion to his interest in the capital of the 
co., such interest to be determined by the number 
of his shares. It w^as also provided that if the co. 
was indebted to a shareholder, the directors should 
pay him as if he was not a shareholder : — Held : 
on the winding ui> of the co., the shareholders, who 
were creditors of the co., were entitled to be paid 
in full like other creditors, by means of a call on 
the shareholders, they being debited with the call 
in respect of their own shares, & if any of the share- 
holders could not pay the call, the deficiency must 
be made up by the others. 

(2) The CO. granted policies of assurance, by 
the terms of wliich the assured had no claim against 
the shareholders beyond the amount unpaid on 
their shares. Under the winding up, the assets 
of the CO., including the full amount payable on 
the shares, were applied in paying the policy- 
holders Sc the general creditors pro raia. It was 
decided that the balance remaining due to the 
general creditors, Sc the costs of tlie winding up, 
must be raised by a call on the shareholders. 
On appeal motion to vary this decision by making 
the costs of realising the assets a deduction from 
the assets, so as to throw a share of such costs on 
the policy-holders : — Held : the costs of realising 
the assets, in the course of a winding up by the ct., 
ought to be treated as part of the costs of the 
winding up, & to be borne wholly by the share- 
holders . — Re Professional Life Assurance Co. 
(1867), 3 Ch. App. 167 ; 17 L. T. 631 ; 16 W. R. 
295, L. J. 

Annotations : — As to (1) Refd. Re Marla Anna & Steinbank 
Coal & Coke Co., MoKewan’s Caye (1877)* 6 Ch. D. 447. 
As to (2) Consd. Re Oriental Hotels Co., Perry v. Oriental 
Hotels Co. (1871), L. K. 12 Eq. 126. Apld. Re Inter- 
national Life Assce. Boc. (187 7), 47 L. J. Ch. 88. Refd. Re. 
Went London & General Permanent Benefit Bldg. Boc., 
[1894] 2 Ch. 352. Oenerally, Mentd. Rc Albion Life Assoe. 
Boc., Wlnstone’s Case (1879), 40 L. T. 838. 

7630. .] — Re Albert Life Assurance 

Co., Bell’s Case, Kerr’s Sc Stubbs’ Cases, 
Bleacktjiiy’s Case, Craig’s Executors’ OAiJB, 
Wilson’s Case, No. 7591, ante. 

7631. .] — By the deed of settlement 

of an unregistered life assurance co. it was provided 
that the liability of the sharelioldei's in respect 
of policies should be limited to the subscribed 
capital. At the time of the winding up of the 
society, which happened in 1869, £9 per share of 
the subscribed capital remained uncalled up, Sc 
in 1870, a call of this £9 per share was made. 
In 1873, a further call of £12 per share was made, 
it having been ascertained that a caU to that 
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amount would, with the £9 per share, pay the debts 
of the society. Compromises were entered into by 
the liquidator with certain of the contributories 
who were unable to pay the calls in full : — -Held : 
where the compromise was for £9 per share oi* less, 
the whole of the sum received by way of com- 
promise was to be carried to the account of policy- 
holders, &; where the sum received by way of com- 
promise amounted to more than £9 per share, 
then a sum equivalent to £9 per share wiis to be 
carried to the account of the policy-holders, & 
the residue was to be applied to payment of the 
general creditors of the society. — Re Jnter- 
NATiONAi. Life Assurance Society (1877), 47 
L. J. Ch. 88 ; 3b L. T. 914. 

7632. .] — An insurance co. of un- 

limited liability, formed under 1844 Act, granted 
policies of insurance, by the tt^mis of which the 
insured had no claim against the shareholders 
beyond the amounts unpaid on their shares. The 
co. was ordered to be woimd up, & the assets of 
the co., including the full amount payable on the 
shares, were applied in paying the policy-holders 

the general creditors jyro raid ; the balance 
due to the general creditors was paid by additional 
calls on the shai’cholders \~~Held : the costs of 
calling uj) the unpaid capital, as well as the general 
costs of the winding up, must be borne wholly 
by the shareholdeT's, <fc no part was payable out 
of the limited fund applicable to the claims of 
the policy-holders . — Re Agriculturist Oattlb 
Insurance Oo., Fx p. Ofpiciai. Manager (1874), 
10 Ch. App. 1 ; 44 J.. J. Ch. 108 ; 31 L. T. 710 ; 
23 W. R. 219, L. C. & I.. J J. 

Aniwialion : — Refd. Rc West London & General Permanent 

Ronefit Rldff. Soc., [1891] 2 Ch. 352. 

7633, ,] — In the case of an insurance 

co. in liquidation whose assets ai^e limited as re- 
gards policy-holders unlimited as regards other 
creditors, 1802 Act, s. 38 (0), is only intended to 
protect the contributories as ngninst tlie (dairns 
of the policy-holders, <fc docs not affect the liability 
of contributories who liave not compromised their 
liabilities, under 1802 Act, s. 100, to i>ay the whole 
of the costs of the liquidation, although the whole 
of the nominal share oa])ital has been (tailed up. 
The deed of settlement of an insurance co. 
registered in 1851 under 1814 Act, i^rovided that 
every policy issued by the co. should contain a 
I)roviso limiting tlie claims of th(i policy-holder 
to the amount of tlie share capital, but left the 
liabilities of the shareJiolders in other respects 
unlimited. All the policies i.ssued by the co. 
contained the required proviso ; in 1 868 the co. 
was ordered to be wound up. During the liquida- 
tion the wliole of the nominal share capital was 
called up, & several of the contributories com- 
promised their liabilities by agreements with the 
liquidator in manner provided by 1862 Act, s. 160. 
The liquidator having, for the purpose of raising 
a fund for the payment of the past & future costs 
of the liquidation, made a further call on those 
contributories who had not compromised : — Held : 
those contributories were not entitled to require 
that the amounts received under the compromise 
should be marshalled between the liability for costs 
& the liability under policies ; &> the contributories 
who had not compromised alone remained liable 
for the costs of the liquidation . — Rs Accidental 
Death Insurance Co. (1878), 7 Oh. D. 568 ; 47 
L. J. Oh. 896 ; 26 W. R. 473. 

Aniwtaiion : — ^Refd. Re. West London & General Permanent 

Benefit Bldg. Soo., [1894] 2 Oh. 352. 


7634. Right of policy-holders In amalgamated 
company to costs — Claims not disputed.] — Re State 
Fire Insurance Co., No. 7589, ayite. 

7635. Division of costs pro rata between payers 
& receivers — Mutual insurance association.] — Re 
London Marine Insurance Assocn., Andrews’ 
& Alexander’s Case, Ohatt’s Case, Cook’s 
Case, Crew’s Case, No. 7565, ante. 

7636. Whether life assurance fund available.] — 
Re National Standard Life Assurance Corpn., 
No. 7500, ante, 

7637. What are costs of winding up — Costs of 
action by policy-holder against company.] — Re 

Athen^um Life Assurance Co., Fx p. 1’rince 
OF Wales Life, etc. Co., No. 7004, ante. 

7638. Costs of realising assets.] — Re Pro- 

fessional Life Assurance Co,, No. 7629, ante. 

7639. Calling up unpaid capital.] — Rc 

Agriculturist Cattle Insurance Co., Fx p. 
Offjcal Manager, No. 7632, ante. 


Sect. 9 — REDUCTION OF CONTRACTS. 

See Life Assurance Companies Act, 1870 (c. 61), 
s. 22 ; Assurance Companies Act, 1909 (c. 49), s. 18. 

7640. Power of court — To make order for 
reduction after winding-up order made.] — Re 
(treat Britain Mutual Life Assurance 
Society, No. 7551, ayitc. 

7641. — To discharge winding-up order — -& 

direct ascertainment of policy-holders’ wishes.] — 
Rc Great Britain Mutual Life Assurance 
Society, No. 7551, ante. 

7642. To adjourn winding-up petition — & 

direct reference to chambers.] — On a petition for 
winding up an insolvent life assurance co. it was 
suggested that there should be an order for the 
reduction of the amount of the cont rac.ts of the co. 
under Life Assurance Companies Act, 1870 (c. 61), 
s. 22, instead of a winding- up order. The matter 
was referred to chambers so that steps miglit be 
taken, by holding meetings or otherwise, to ascer- 
tain wliat course ought to be adopted, ^ llie peti- 
tion directed to stand over generally for the meet- 
ings to be held, the meetings of the policy-holders 

shareholders to be separate. — Re Briton 
Medical & General Life Assurance Co., Ltd. 
(1886), 54 L. T. 14. 

7643. Dale of operation of scheme.]— A petition 
having been presented for the winding up of a life 
assurance co., an order was made under Life 
Assurance Comxjanies Act, 1870 (c. 61), s, 22, 
directing a scheme to bo prepared for the reduction 
of the contracts of the co. : — Held : in the absence 
of si)ecial circumstances the contracts to be 
included in a scheme for reduction are to be 
ascertained, not at the time of settling the scheme, 
nor at the date of th(^ order directing a scheme, 
but at the date of the presentation of the winding- 
up petition, so that no person-s whose contracts 
have not matured into debts until after the presen- 
tation of the petition are entitled to be paid in 
full. — Re Great Britain Mutual Life Assur- 
ance Society (1882), 20 Ch. D. 351 ; 51 L. J. Ch. 
506 ; 46 L. T. 73, 616 ; 30 W. It. 374, C. A. 

7644. Requisites of scheme.] — Tte Briton Medi- 
cal & General Life Assocn. (1887), 3 T. L. B. 
670. 

7645. .] — Re Nelson & Co., No. 7509, ante. 


c o 2 
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Part VI. — Companies Registered Under Repealed Statutes. 


7646. Are “ unregistered companies ” within 
1862 Act, Part VIII.]-— The above part includes & 
applies to all cos. which had been registered other 
than, as well as, cos. registered under that Act 
itself. “ Registered companies ’* there means 
registered under that Act itself ; “ unregistered 
companies,” all those which had been registered 
under other Acts antecedently to its passing : — 
Held : therefore, an insurance co. which was 
formed in 1852, <fc registered under 1844 Act, & 
which ceased to carry on business in 1855, was 
capable of being made the subject of a winding-up 
order under 1862 Act. — ^Bowes v, Hope, etc. 
Society (1865), 11 H. L. Cas. 389 ; 35 L. J. Ch. 
674 ; 12 L. T. 680 ; 11 Jur. N. S. 643 ; 13 W. R. 
790 ; 1 1 E. R. 1383, H, L. ; revsg. S. C. aid) nom. 
He Hope Mutuax Life Assurance Co. (1863), 1 
New Rep. 542, L. JJ. 

Antiotafions : — Consd. Re General Co. for Promotion of Land 
Credit (1869), 5 Ch. App. 3(17, n. Refd. Re Brighton 
Hotel Co. (1868), 37 L. J. Ch. 91,^ ; Re Western of Canada 
Oil, Lands & AVorks Co. (1873), L. R. 17 Eq. 1 ; Chapel 
House CJolliery Co. (1883), 24 Ch. D. 259 ; Re Cri^glostmie 
Coal Co., [1906] 2 Ch. 327. Mentd. Rc Inventors’ Assocn. 
(1865), 12 L. T. 840 ; Re London India Rubber Co. (1866), 
1 Ch. App. 329 ; Re St. Thomas Dock Co. (1875), 21 W. R. 
544 ; Re United Stx^ck Exchange (1884), .51 L. T. 687 ; 
Re Baker, Nichols v, Baker (1890), 59 L. J. Ch. 661 ; 
Rf^ Kra-snapolsky Restaurant & Winter Garden Co, (1892), 
61 L. J. Ch. 593 ; Re Manchester, Middleton & District 
Tram. Co., [1893] 2 Ch. 638 ; Rc Globe Trust (1915), 84 
L. J. Ch. 903. 

Necessity for registration.] — See Part 111., Scot. 
4, sub-sect. 1, ante. 


Effect of registration.] — See Part III., Sect. 4, 
sub-sect. 5, ante. 

Jurisdiction of court to sanction alteration of 
memorandum of company registered under repealed 
statute.] — Sec Nos. 4335-4339, ante, 

7647. Substitution of memorandum & articles 
for deed of settlement — Confirmation of special 
resolution — No change in objects of company.] — 

Where a co. constituted by a deed of settlement 
has passed a special resolution to alter the form of 
its constitution by substituting a memorandum & 
arts, for the deed of settltjment, pursuant to 1908 
Aet, 8. 264, the special resolution requires to be 
conllrmed by the ct. under that sect., even if the 
memorandum does not make any change in the 
objects of the co. — He Braintree Booking 
(lAS Co.. Ltd., [1920] 2 Ch. 12 ; 89 L. J. Ch. 624 ; 
123 L. T. 266 ; 84 S. P. 117. 

7648. Power of company to make contract not 
under seal — Contract signed by agent.] — The power 
of making contracts in writing, signed by their 
agents, conferred by 1856 Act, s. 41, upon cos. 
registered under that Act, is “a right or privilege 
acquired under ” that Act within 1862 Act, s. 206, 
&; is consequently not affected by the repeal of 
the former Act.— Prince v. Prince (1866), L. R. 
1 Eq. 490 ; 35 Beav. 386 ; 35 L. J. Ch. 290 ; 14 
L. T. 43 ; 12 Jur. N. 8. 221 ; 14 W. R. 383 ; 55 
E. R. 945. 


Part VII. — Unregistered Companies. 


Sect. 1. — IN GENERAL. 

Necessity for registration.] — Sec Part HI., Sect. 
4, sub-sect. 1. 

7649. Company deemed to be registered at 
principal place of business.] — Rc Family Endow- 
ment Society, No. 7663, post, 

7650. Chairman agent of company — Where 
authorised by statute — To sue & be sued in his 
name.] — A statute authorising an unincorporated 
co. to sue & to be sued in the name of its chairman, 
constitutes the chairman, when so suing or so sued, 
an agent for the members of the co. in the affairs 
of the co. The members of a co. formed for the 
purpose of carrying on business in a colony, are not 
discharged from liability on judgments obtained in 
the colony against the chairman, by reason of 
their having been resident in England, not being 
served with process, & having received no notice 
of the proceedings. — ^Bank op Australasia v, 

PART VII. SECT. 1. 

h. lAability of member — For acta of 
agent of company — Appointed without 
assent of m€mi)er,] — ^Under Mining Cos. 

Limited Liability Act, 1864, Amend- 
ment Act (No. 324), B. 9, a member of 
an unregistered mining co. is not liable 
upon a contract made by a manager 
or agent of the co. to whose appoint- 
ment he did not assent, & to whom 


Harding (1850), 9 O. B. 661 ; 19 L. ,T. C. P. 345 ; 
14 Jur. 1094 ; 137 E. R. 1052. 

Annotations .•—Consd. (’opin v. Adamson, Copin v. Strachan 
(1874), L. R. 9 Exnli. 345. Mentd. Bank of Australasia v. 
Nias (1851^ 16 Q. B. 717 ; Kelsall v. Marshall (1856), 
1 C. B. N. S. 211 ; Barber v. Lamb (1860), 8 C. B. N. S. 
95 ; Dc Cosse Brissac v. Rathbone (1861), 6 H. 6c N. 301 ; 
Tlielwall V. Yelverton (1864), 16 C. B. N. S. 813 ; Godard 
V. Gray (1870), L. R. 6 Q. B. 139 ; Re Trufort, Trafford v. 
Blanc (1887), 36 (’h. D. 600 ; Risdon Iron 6c Locomotive 
Works V. FurnoHS, [1906] 1 K. B. 49. 

7651. Debts of — Incurred before registration — 
Liability of members retiring before registration.]— 

A shareholder in an unregistered co., which, after 
such shareholder has partied with all his shares, 
becomes a registered joint-stock co., cannot, upon 
the winding up of such registered co., he made a 
contributory thereof, but remains liable for all 
debts incurred by the unregistered co., whilst he 
was a shareholder therein. — Lanyon v. Smith 
(1863), 3 B. & S. 938; 2 New Rep. 118; 32 

they became members, th<3y were held 
liable in an action brought for sorvioes 
performed in preparing such con- 
stitution 6c bye-laws. — Fx p. Thkal 
( 1874), 2 Pug. 349.— CAN. 

1. rower of company — To make bye- 
law — Imposing penalties on employee 
of another company.] — The W. Ex- 
change, an uninoorporatod assocn., by 
its constitution had power to make all 


he did not give any authority in 
UTltlng. — K en WICK v, Bahkas (1876), 
2 V. L. R. 269.— AUS. 

pay for services 
rendered before becoming member — 
Benefit of services adopted.] — Whore 
certain members of an imincorporated 
assocn. acted under & received the 
benefit of a constitution & bye-laws, 
framed by a person employed before 
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L. J. Q. B. 212 ; 8 L. T. 312 ; 9 Jur. N. S. 1228 ; 
11 W. R. 665 ; 122 E. R. 351. 

7652. S- P. Harvey v. Clough (1863), 2 
New Rep. 204; 8 L. T. 324 ; 11 W. R. 667, n. 

7653. Clause limiting liability of members — 
Effect of.] — The clause [in the deed of an unregis- 
tered CO.] intimating that each subscriber is only 
to be liable to the extent of his share is not enough 
to make the assocn. illegal ; such a regulation is 
wholly nugatory, indeed, as between the co. & 
strangers & can serve no purpose whatever, unless 
to give notice (Lord Brougham, L.C.). — W al- 
burn V. Ingilby (1833), 1 My. & K. 61 ; Coop. 
temp* Brough. 270 ; 3 L. J. Ch. 21 ; 39 E. R. 604, 
L. O. 

Annotations : — Mentd. Murray v. Walter (1839). Cr. & Ph. 
114; Wallworth v. Holt (1841), 4 My. & Cr. 019; 
Gloucester Corpu. i’. Wood (1843), 3 Hare, 131 ; Houghton 
V. Reynolds (1843), 2 Hare, 204 ; Suisse v. Lowther 
(1843), 7 Jur. 808 ; Hunter v. Daniell (1845), 14 L. J. Ch. 
194 ; Bagshawe v. EaHtern Union Ry. (1850), 0 Ry. & 
Can. Cas. 152 ; Swift v. Grazebrook (1850), 3 Mac. Sc G. 
6 ; Glyn v. Caulfleld (1851), 3 Mac. & G. 463 ; lie City & 
(bounty Bank (1875), 32 L. T. 589 ; Kearsley v. Philips 
(1882), 10 Q. B. I). 36 ; Bradford v. Young, Be Falconar's 
Trusts (1884), 28 Ch. 1). 18 ; Williams v. Ingram (1900), 
10 T. L. R. 451. 


Sect. 2.— WINDING UP. 

SuB-spxrr. 1 .^ — In General. 

7654. Power of court — Under Companies Acts — 
Discretionary.] — On a shareholder’s i)^Ution to 
wind up a co. not registered under Cos. Acts, the 
ct. may in its discretion refuse to make any order, 
notwithstanding that there is no other way in 
which such a co. can be wound up under those 
^cts . — Jle Second Commercial Benefit Build- 
ing Society, Ltd. (1879), 48 L. J. Ch. 753. 

7655 . In equity — To wind up company 

unable to be wound up as unregistered company.]— 
The Winding up Acts, although providing a 
remedy for the more speedy winding up the affairs 
of joint-stock cos. A other assocns., do not oust 
the jurisdiction o£ the Ct. of Ch. in such cases : 
where, tlierefore, a deniuiTer was filed to a bill for 
an account on this ground : — Held : such a 
demurrer was not tenable. — ClPwMENTs v, Bowes 
(1852), 17 Sim. 167; 21 L. ,1. Cli. 300 ; 18L.T. O.S. 
220 ; 16 Jur. 96 ; 60 E. R. 1092. 

Annotations : — Apld. Ward r. Sittiiigbouriic & Sheerness Ry. 

(1874), 9 Ch. App. 490, n. Mentd. Hallows v. Fernio 

(1868), 3 Ch. App. 107. 

7666. .] — By Act of Parliament 

in 1866 tlie S. Ry. Co., incorporated by Act of 
Parliament in 1856, was to be amalgamated with 
the D. Ry. Co., subject to landowners’ mtgoes.’ 
claims, but free from other liabilities of the S. Co., 
& the Act provided that when the affairs of the 
S. Co. were wound up, & notice thereof advertised 
in the London Gazette, the S. Co. should bo dis- 
solved, & thenceforth wholly cease to exist. 
Immediately after the Act the S. Co. transferred 
their undeHaking to the D. Co., & carried on 
business only for the purpose of winding up its 
affairs, but no notice appeared in the Gazette. 


W., a shareholder in the S. Co., had been its 
solr. since its incorporation until 1872, Ss had 
large claims for bills of costs against the co. In 
1873 W. filed a bill against the S. Co., stating that 
the co. could not pay its debts, &; that the assets 
were in danger of being squandered, <fc prayed that 
it niight be wound up by order of the ct., & a 
receiver appointed : — Held : on demurrer, the 
S. Co. was not a going concern under 1862 Act, 
s. 199, & W. could sustain his bill. — Ward v, 
SlTTINGBOURNE & ShEERNESS Ry, Co. (1874), 
9 Ch. App. 488 ; 43 L. J. Ch. 533 ; 30 L. T. 450 ; 
22 W. R. 565, L. JJ. 

7657. Discretion of court — Assets unsaleable.] — 

A co. or fraternity of free fishermen existed from 
time immemorial within the manor of F., all the 
members of which were admitted tenants of the 
manor, &> took an oath of homage to the lord. No 
grant to the co. as a corpn. was in existence, but 
from numerous ancient documents it appeared 
that the co. had the exclusive right of dredging for 
oysters & taking other kinds of fish within the 
manor, for which it paid a rent of £1 Ss. 4d. to 
the lord. By an Act passed in 1840 it was recog- 
nised as a co. in the nature of a prescriptive corpn., 

it was recited that the members had time out 
of mind di*edged oysters exclusive of all other 
persons, & that the fishery was of great benefit to 
the public ; it was thereby enacted that the co. 
might exercise all the powers then vested in it, & 
fresh powers of raising money & charging the profits 
of the fishery by way of mtge. were given it, the 
form of mtge. containing no power of sale. Rules 
were laid down for the management of the co., 
but it was provided that nothing in the Act 
should be construed to incorporate the co. The 
co. made bye-laws for the regulation of the dredging 
of oysters, &, subject to these bye-laws, the 
privilege of dredging & fishing was enjoyed by the 
membei*s for their own benefit. A petition having 
been brought by a creditor for winding up the co. : 
— Held : the co. was a corpn. in wliich the exclu- 
sive right of fishing within the manor was vested ; 
but the corpn. held the right on a condition or 
trust for the individual members ; & if the co. was 
wound up this right of fishing could not be sold by 
the liquidator, & therefore tlie winding-up order 
would be useless. The ct. accordingly refused to 
make any order for winding up. — Re Free 
Fishermen op Faversham (Co. or Fraternity 
OF) (1887), 36 Ch. D. 329 ; 57 L. J. Oh. 187 ; 57 
L. T. 577 ; 3 T. L. R. 797, O. A. 

Amwtations : — Distd. Re South London Fish Market Co. 

(1888X 89 Cdi. D. 324. Expld. & Distd. Be Barton -upon- 

Humber & District Water Co. (1889), 42 Ch. D. 585. Retd. 

Be Loudon Healtli Electrical Institute (1897), 70 1j. T. 98. 


Sub-sect. 2. — Companies which may be wound 
UP AS Unregistered Companies. 

A. In General* 

7658. “ Unregistered company ’’ — Whether com- 
pany not registered under 1862 Act included .] — Re 

Torquay Bath Co., No. 6831, ante. 


proper & needful byo-lawa, not con- 
trary to law, to provide for the carrying: 
out of its objects, one of which was to 
secure to all Its members a uniform & 
minimum commission & to amend such 
bye-laws from time to time. By an 
amendment It was made an offence 
punishable by fine & expulsion for any 
member, who should bo a shareholder, 
ofldoer or employee of any joint-stock 
CO., which, whether a member of the 
Exchange or not, should charge or offer 
to charge less as commission than the 
rates of ooramissJon provided for In 


the byo-law’s : — Held : this amend- 
ment, because it provided for the 
penalties in the case of an oniployeo 
of a joint-'Stock co. w'bich should offend 
against it, went beyond what was 
proper & needful in carrying out the 
objects of the Exchange, Sc wets un- 
reasonable & adtogother void ; Sc the 
pltf., a member of the Exchange, 
although ho was the manager of a co. 
that had violated the rules of the 
Exchange to the knowledge of pltf., 
was entitled to an injimction to pre- 
vent the officers & other mombors of 


tho Exchange from enforcing the 
penalty of a fine Imposed upon him 
under such amendment. — MATirESON 
V. Kelly (1913), 26 W. L. R. 475.— 

CAN. 

m. Proceedings under Foreign Com,' 
panics Ordinance .] — Tho incapacity of 
an imreglstered foreign oo. to maintain 
an action under Foreign Cos. Ordinance, 
8. 10, must be raised by defence, & 
cannot bo a ground for setting aside 
a default judgment obtained by it. — ■ 
Western Canada RANcmNO Co. v. 
Beqo, 11919] 2 W. W. R. 861.— CAN. 
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Sect. 2. — Winding np : Suh-secL 2, J.., J?., C.iScD. ; 
siib-sects. 3 cfc 4.] 

7659. .] — Bowes v. ITope, etc. 

Society, No. 7016, ante, 

7660. .] — Be London Indiabubber 

Co., No. 0832, ante. 

7661. .] Be Arthur Average 

Assocn. for British, Foreign & Colonial 
Ships, Ex p. Hargrove Co., No. 7549, ante. 

7662. Applicable only to trading associa- 

tions.] — 1802 Act, s. 199, which deals with the 
winding up of unregistered cos., is only applicable 
to trading assocns., inasmuch as such unregistered 
cos. are to be wound up at their “ place of business,’* 
& “ business ” must ordinarily be trading under 
the Act. — Be Bristol Atoen;eum (1889), 43 
Ch. D. 236 ; 59 L. J. Ch. 116 ; 61 L. T. 795 ; 38 
W. B. 390 ; 6 T. L. K. S3 ; 1 Meg. 452. 

Anriotations : — Consd. Rc JoncB, v. Ellieon. fl8flS] 2 Ch. 

83 : Re liuRsell Institution, I’lffgins v. Bajfliino, [1898] 

2 Ch. 72 

B. Companies Incorporated hy Special Act. 

See Part IX., Sect. 15, post. 

C. Chartered CompanicJi. 

See Part X., post. 

D. Other Companies, 

7663. Company dissolved before 1862 Act— 
Assets transferred to another company.] — An un- 
registered CO. was dissolved, its place of business 
abandoned, & its assets & liabilities transferred to 
another co., before the passing of the above Act. 
In 1809 a petition was presented by a creditor, 
whose debt was still unsatislied, to wind up the 
CO. : —Held : the co. was carrying on business for 
the purpose of winding up its affairs within sect. 
199 (1), of the above Act, a winding-up order 
was accordingly made. 

An unregistered co. is to be deemed to have been 
registered at its principal place of business. — Be 
Family Endowment Society (1870), 5 Ch. App. 
118 ; 39 L. J. Oh. 300 ; 21 L. T. 775 ; 18 W. B. 
206, L. C. & L. J. 

Anrmiaiinns : — Mentd. Re MancheHtcr & London Tjife Assce. 

ik. Loan Ahsoch. (1870), 5 Ch. App. 040 ; Re National 

Provincial Life Assce. Soc. U870), L. K. 9 E(|. 306 ; 

Re National Provincial Life Assce, Soc,, Flcininff’s C’ase 

(1870), 23 L. T. 770 ; Re Times Life AsH(5<i. & Guarantee 

Co. (1870), 5 Ch. App. 381 ; Rc Medical, Invalid & General 

Life Assce. {Soc., Spencer’s Case (1871), 40 L. J. Gh. 4.').'} ; 

Re India & London Life Assce. Co. (1872), 27 L. T. 191. 

7664. Company unregistered at date of petition — 
Subsequent registration.] — After the pr(^.sentaiion 
of a petition to wind up an unregistered co., the 
co. was registered under 1862 Act, with a view to a 
voluntary winding up. An order having been 
subsequently made on the petition : — Held : not- 
withstanding the registration, the co. was an 
unregistered co. within sect. 203 of the above Act, 
& order made vesting in the official liquidator 
certain legal estates in securities outstanding in 
trustees for the co., to be dealt with in the winding 
up. — Be PTehcules Insurance Co. (1871), L. B. 
11 Eq. 321 ; suh nom. Be Hercules Insurance 
C o., Ltd., Be International Life Assurance 
Society, 40 L. J. Ch. 379. 

7665. Abortive company — Not in fact formed.] — 
In Apr. 1871, a prospectus was published of a 
co. to be called the Imperial Anglo-German Bank, 
the head office to be in Berlin, with a branch in 
London. The prospectus published the names of 
the secretary & of twelve directors, five of whom 
were resident in Berlin & seven, some of whom 
were Germans, in England. It stated that by the 
provisions of the German law, under which the 


CO. was to be incorporated, appets. for shares 
could not be made liable before the incorporation 
of the co., & that their money must therefore be 
returned in full if the undertaking should not be 
proceeded with. It further stated that a moiety 
of the shares had been subscribed for in Germany, 
& ten per cent, paid thereon, which was required by 
the German law before the incorporation of a co., 
& it invited subscriptions for the remaining moiety. 
On May 20 a large order for advertisements was 
given at the temporary London office of the incho- 
ate co. to B.., as advertising agent, by the secretary 
in the presence of the principal promoter of the 
co. The remaining moiety of the shares was 
allotted in England, & ten per cent, paid thereon. 
But it having turned out sul)sequently that the 
first moiety of the shares had not, in fact, been 
subscribed for in Germany, nor the requisite per- 
centage paid thereon, the co. was never incor- 
porated. 

Upon a petition by B. stating these facts, & 
praying that the Imperial Anglo-German Bank 
might be wound up by the ct. : — Held : the 
Imperial Anglo-German Bank, not having been 
incorporated, never came into existence, & could 
not be wound up. 

Semble : the x^rovisional directors of an inchoate 
co. do not constitute an assocn. which can be 
wound ux> under 1862 Act, s. 199. — Be Imperial 
Anglo-German Bank (1872), 26 L. T. 229, Jj. JJ. 
Annotation : — Refd. Re Matheson (1884), 27 Ch. D. 225. 

7666. Company apparently duly incorporated — 
Incorporation afterwards found to be defective.] — 

A co. purporting to be duly incorporated under 
1862 Act, was being wound up under the super- 
vision of the ct., when one of the seven persons who 
subscribed the memorandum of assocn. had his 
name removed from the register, on the ground of 
infancy. The chief clerk refusing to proceed witii 
the winding up, on the ground that the co. was 
not duly incorporated, the ct. ordered the co. to 
be wound uj), as an unregistered co. under 1862 
Act, s. 199. — Be Hertfordshire Brewery Co. 
(1874), 43 L. J. Ch. 358 ; 22 W. B. 359. 

Annotation: — 'Distd. Rc Nassau Phosphate Co. (187C), 2 

Ch. I). 610. 

7667. Association of more than seven members.] 

— In reply to a circular issued by M. <fe D., setting 
forth a project for acquiring & remodelling a 
theatre at the cost of £12,000, with the intention 
of selling it to a co., to be formed for the purpose, 
for £40,000, which would enable a return to be 
made of £300 for every £100 subscribed, several 
Iversons, exceeding seven in number, subscribed to 
the jiroject ; — Held : the subscribers were part- 
ners, & the partnership, as it consisted of more 
than seven members, could be wound up under 
1862 Act, 8. 199. — Be Boyal Victoria Palace 
Theatre Syndicate (1874), 30 L. T. 3 ; 22 W. B. 
256, L. JJ. 

7668. Admitting company’s existence & 

insolvency of company.] — Where, on petition 
under 1802 Act, s. 199, for the winding up of an 
alleged unregistered assocn., more than seven 
persons admit the existence & insolvency of the 
assocn., the order will go ; & the question whether 
any opposing party is or is not a member of the 
assocn. will not then be decided, whatever may 
be the weight of evidence in his favour, but must 
be determined when the list of contributories is 
settled . — Be South of France Pottery Works 
Syndicate (1877), 36 L. T. 051. 

7669. Who are ‘‘members.’^] — By a 

special Act of Parliament, passed in 1882, eight 

ersons were incorporated into a co., & were m^e 
rst directors thereof, “ to continue in office until 
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the first ordinary meeting held after the passing 
of the Act.’* The co. was not registered under 
1862 Act. No ordinary meeting of the co. was 
ever held; &> in 1887, an action was brought 
against the co. to recover certain penalties payable 
under the Act. While the action was pending the 
eight first directors held meetings at which they 
allotted to themselves their qualifying shares, 
paid a call thereon. So applied the money in pay- 
ment to one of them of preliminary exx>enses 
which under the Act were payable by the co., but 
which he liad paid or was liable to pay. Five of 
them then transferred their shares to another of 
them in consideration of money paid to the trans- 
feree. Judgment was given against the co. in 
the action. So jiltfs. presented a petition for the 
winding up of the co. : — -Held : the special Act 
imposed upon the eight persons incorj^orated 
thereby the statutory obligation of continuing 
directors So members of the co. until the first 
ordinary meeting, &, no such meeting having been 
held, such eight pei*sons still continued members 
of the co.. So consequently the ct. had jurisdiction 
to make a winding-up order. 

The word “members ” in 1862 Act, s. 199, does 
not necessarily mean “ sliareholders.” — Re South 
London Fish Market Co. (1888), 39 Ch. 1). 324 ; 
60 L. T. 68 ; 37 W. H. 3 ; std) nom. Re South 
London Fish Market Co., Ex p. 8t. Mary, 
Newington, Vestry, 4 T. L. It. 764 ; sub nom. 
Re South London Fish Market Co., Plimsolu’s 
Case, 1 Meg. 92, C. A. 

Annotaiion : — Apld. Be Rowling & Welby’s Contract, [1805] 

1 Ch. C(i3. 

But of less than seven at date of petition.] 

— See No. 7670, post; Building Societies, Vol. 
Vll., p. 507, Nos. 321, 322. 

7670. Association of less than seven members — 
At date of petition.] — On a creditor’s petition for 
the winding up of an um^egistered loan society, 
formed under Ix)an Societies Act, 1840 (c. 110), 
the members of which formerly exceeded seven 
in number, but were now o^y four : — IIcM : 
having regard to 1862 Act, ss.' 1 99, 200, a winding- 
up order could not be made when the number of 
members had at the date of the petition fallen 
below seven. — Re Bolton Benefit Loan Society, 
Coop v. Booth (1879), 12 Oh, D. 679 ; 49 L. J. Ch. 
39 ; 28 W. 11. 164. 

Annotation : — Apld. Re Bowling So Wolby’s Contract, [1895] 

1 Ch. (?C3. 

Winding up of loan societies generally, see 
Loan Societies. 

also, Building Societies, Vol. 
VII., p. 507,'Nos. 321, 322. 

7671. Foreign company.] — Under 1802 Act, 

the ct. has no jurisdiction to wind up a foreign 
unregistered co. not consisting of more than 
seven members. — New York So Continental 
Line (1909), 54 Sol. Jo. 117. 

Winding up of foreign companies generally, 
see Part XII., post. 

7672. Prescriptive company.] — Re Free Fisiler- 
MEN OP FAVERSHAM (Co. OR FRATERNITY OF), 
No. 7657, ante. 

7673. Allotment society.] — Re Osmondthorpe 
Hall Freehold Garden So Building Allotment 
Society (1913), 58 Sol. Jo. 13. 

Building society.] — See Building Societies, 
Vol. VII., pp. 607, 508, Nos. 320-323. 

Club.] — See Clubs So Other Voluntary Asso- 
ciations, Vol. VIII., p. 526, Nos. 142-145. 

Friendly society.] — See Friendly Societies. 

Illegal company — Unregistered association of 
more than twenty members.] — Sec Part XIII., post. 


Industrial society.] — See Industrial, Provi- 
dent, So Similar Societies, 

Insurance company.] — See Part V., Sect. 8, 
sub-sect. 1, ante. 

Limited partnership.] — See Partnership. 

Loan society.] — See Loan Societies. 

Foreign & colonial companies.] — See Part XII., 

post. 


Sub-sect. 3. — Grounds for Winding up. 

7674. Inability to pay debts — Distinction be- 
tween demands by outside creditors & creditors also 
being shareholders.] — The provision of 1862 Act, 
s. 199, that an unregistered oo. neglecting for the 
space of three weeks after demand in writing to 
pay a debt shall be deemed unable to pay its debts, 
does not apply to the case of a building society 
where the debt is due to a withdrawing member 
in respect of a share wliich he has given notice to 
withdraw. 

In considering that Act, I make a great dis- 
tinction between what I call an outside creditor, 
So a creditor who is a shareholder in the co., & I 
do not think that sect. 199 in that Act, when it 
gave a power to a creditor to call ujion a co. to 
pay him, or if not to admit that they were insol- 
vent, was intended to apply to any case where 
one member of the co. called upon the directors to 
pay him in respect of some rule of the society 
itself. If this application had been nuule by an 
outside creditor of the co. — if the co., for instance, 
had apidiod to A. B., a cabinet maker, holding 
no shares in the co., to make a certain number of 
tables So chairs for the co.. So had refused to pay 
him, then unquestionably, in my opinion, he 
might come, under clause 199, So servo the co. with 
a notice to pay liim the amount they owed him. 
So that if they did not jiay it he should present a 
petition against them. But I do not tMnk that 
tliis apxdies to the case of a person who is a share- 
holder of the co., So who therefore applies under 
sect. 13, wliicli only enables those persons to be 
jiaid who have apjdied. So to be paid in rotation 
(Lord Komilly, M.U.). — Re Planet Benefit 
Building & Investment Society (1872), L. R. 
14 Bq. 441 ; 41 L. J. Ch. 738 ; 27 L. T. 638 ; 20 
W. li, 935. 

Annotaiions: — -Consd. Be Horsham Industrial So Provident 

Soc. (1894), 70 L. T, 801. Refd. Walker v. General 

Mutual Bldf?. Soc. (1887), 36 Ch, D. 777. 

See, also, Building Societies, Vol. VII., pp. 
508, 509, Nos. 326-331. 


Sub-sect. 4. — Petition. 

7675. Who may petition — Debenture-holder — 
Remedy provided by special Act.] — An unregistered 
co. incorporated by Act of Parliament will not be 
ordered to be wound up on the petition of unpaid 
debenture-holders when the special Act gives the 
debenture-holders a remedy by the appointment 
of a receiver . — Re Herne Bay Waterworks Oo. 
(1878), 10 Ch. D. 42 ; 48 L. J. Ch. 69 ; 39 L. T. 
324 ; 27 W. R. 36. 

Annotation: — ^N.F. Re Borouffh of Portsmouth (Kin^?ston, 

Frattou So Southsea) Tram. Co., [1892] 2 Ch. 362. 

7070. .] — An unregistered tram- 

way CO. had, under the special Act by which it 
was incorporated, power to borrow money on 
debentures. The co. issued debentures in the 
form prescribed by 1845 Act, schedule C., wWch 
was incorporated in the co.’s special Act. 
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Sect, 2 . — Winding up : 8.] 

time fixed for tlie repayment of the principal 
sums owing upon the debentures having expired & 
no payment having been made by the co., a 
debenture-holder brought an action on behalf 
of liimself & all other debenture-holders, & re- 
covered judgment & obtained the appointment 
of a receiver. His debt remaining still unpaid, 
he presented a petition to wind up the co. : — 
Held: (1) the remedies given to a debenture- 
holder in respect of his security on the undertaking 
of a co. as a going concern did not deprive him of 
his ordinary remedy as a creditor of the co. ; (2) 
there being no other means whereby petitioner 
could obtain payment of his debt, except by a 
winding-up order, the order must be made. — Re 
Portsmouth Borough (Kingston, Pratton & 
SouTHSEA) Tramways Co., [1892] 2 Ch. 362 ; 61 
L. J. Ch. 462 ; 66 B. T. 671 ; 40 W. R. 553 ; 8 
T. L. R. 516 ; 36 Sol. Jo. 462. 

Annoiniions : — As to (2) Folld. Re St. Neota Water Co. 

(1900), 22 T. Jj. 11. 478. Retd. Marshall v. South Staltord- 

shire Tram. Co., [1895] 2 Ch. 36. Oenerally, Mentd. 

Bartlett v. West Metropolitau Tram. Co. (1894), 63 

L. ,7. Ch. 619. 

7677. Contributory.] — A contributory no 

less than a creditor is entitled to petition under 
1862 Act, s. 199, for the winding up of an un- 
registered co. — e,g. a tramway constituted by 
special Act of Parliament. — Rc South Stafford- 
shire Tramways Co. (1894), 1 Mans. 292 ; 8 R. 
288. 

7678. Service of petition — Whether on company 
or individual shareholders.] — A co. not registered 
under 1862 Act can, under the provisions of sect. 
199 of that Act, & the third Oeneral Ord. of Nov. 
1862, be served with a winding-up petition, & a 
winding-up order may then be made without the 
necessity of serving the individual shareholders 
of the co . — Re City of J^ondon & Colonial 
Financial Assocn., Ltd. (1867), 36 L. J. Ch. 
832 ; 15 W. R. 1095, L. JJ. 


Sub-sect. 5. — Contributories. 

7679. Who are — Effect of 1862 Act, s. 200.] — 

Sect. 38 of the above Act is confined to cos. 
registered under that Act ; & sect. 200 of the same 
Act creates no new liability . — Re Sheffield 
South Yorkshire 1*ermanent Building Society 
(1889), 22 Q. B. 1). 470 ; 58 L. J. Q. B. 265 ; 60 
L. T. 186 ; 53 J. P. 375 ; 5 T. L. R. 192, D. C. 
Annotatimi : — Ezpld. 8ihuu v. Pearco (1890), 44 Ch. J), 354. 

See, now, 1908 Act, s. 269. 

7680. Executor.] — Clarke’s Executor’s 

Case (1872), Reilly, 223. 

Annotation : — Refd. Re European Asscc. Soc., Ramsay’s 
Case (1876), 35 L. T. 654. 

7681. Promoters.] — An undertaking having 

been set on foot for the purchase & alteration of a 
theatre, a partnership consisting of more than 
seven members was formed for the purpose. Two 
of the promoters, being members, issued a circular 
in which was contained the following statement : 
“ The entire remodelling, redecorating, &; furnish- 
ing will cost £12,000, & of this sum £5,000 only 
remains for subscription.” The partnersliip hav- 
ing been ordered to be wound up, as an unregis- 
tered co., under 1862 Act, s. 200 : — Held : the 
two promoters must be settled on the list of con- 
tributories for all the balance of the unsubscribed- 
for capital, up to £12,000. — Re Royal Victoria 
Palace Theatre Syndicate, Moore &> De 


Torre’s Case (1874), L. R. 18 Eq. 661 ; 43 
L. J. Ch. 751 ; 31 L. T. 83 ; 22 W. R. 873. 
Annotaiion : — Refd. Rc Moore, [1899] 1 Ch. 627. 

.1 — See, also. Part V., Sect. 8, sub-sect. 3, 

ante ; Bankers & Banking, Vol. III., p. 136, 
Nos. 103, 104 ; Building Societies, Vol. VII., 
pp. 510-513. 

7682. Liability of — Promoters — Misrepresenta- 
tion as to capital subscribed.] — Re Royal Vic- 
toria Palace Theatre Syndicate, Moore &; 
De la Torre’s Case, No. 7681, ante. 

After bankruptcy.] — See Bankruptcy & 

Insolvency, Vol. IV., pp. 302, 304, 469, Nos. 
2832, 2845-2847, 4230. 

7683. Shareholders before registration of 

company under repealed statute — Debts incurred 
before registration.] — The ofiicial liquidator of a 
previously existing co., registered under 1856 Act, 
ifc winding up under 1862 Act, may be directed to 
make a list of the persons who were shareholders 
before registration, for the purpose of contribution 
to liabilities incurred previously to the registra- 
tion . — Re Exhall Mining Co., Ltd., Blpickly’s 
Case (1867), 16 L. T. 784 ; 15 W. R. 1101. 

7684. Nature of liability — Whether specialty 

debt.] — The liability of a shareholder of a co. nob 
registered under 1862 Act, but w^ound up under 
it, to contribute to the assets of the co., is in the 
nature of a specialty debt. Tlie liquidator of such 
a CO. is entitled to prove against the estate of a 
deceased contributory for the estimated value of 
such liability, although no call has actually been 
made in the winding up, & to have a proportionate 
share of the fund set apart to meet it . — Re Mugge- 
RIDGE, MuGGERIDGE V. HHARP, Ex p. BANK OP 

London <fe National 1*rovinctal Insurance 
Assocn. (1870), T.. K. 10 Eq. 413 ; 39 L. J. Ch. 
620 ; 23 L. T. 290 ; 18 W. R. 963. 

J — also, Nos. 6233-6235, 

ante. 


Sub-sect. 6. — Stay of 1’roceedings. 

7685. Against contributory — Action begun with- 
out leave of court — 1862 Act, s. 202.] — (1) Defts., 

who were members of an unregistered society 
enrolled & certified unilor the Industrial A; Pro- 
vident Societies Act, 1851 (c. 31), gave a promis- 
sory note in the following form for a debt of the 
society : — “ Twelve months after date, w^e, the 
undersigned, being members of the executive 
committee, on behalf of the L. & S. W. Railway 
Co-operative Society, do jointly j^romise to pay,” 
etc. ; — Held : they were personally liable. 

(2) After the making of this note the society 
was registered under the Industrial & Provident 
Societies Act, 1862 (c. 87), &; after action brought, 
an order was obtained lor winding it up under 
the 1862 Act, & proceedings under that order were 
taken in the county ct. Sect. 202 of 1862 Act 
enacts that where an order has been made, 
winding up an unregistered co., no suit or other 
legal proceeding shall be commenced or proceeded 
with against any contributory to the co., in respect 
of any debt of the co., except with the leave of the 
ct. Ifitf. had not obtained leave to proceed : — 
Held : the omission to obtain such leave could 
not be taken advantage of by plea to the further 
maintenance of the action, but only, if at all, 
by application to the ct. in wliich the proceedings 
under the winding-up order were being pursued. — 
Gray v. Raper (1806), L. R. 1 O. P. 694 ; liar. & 
Ruth. 794 ; 14 W. K. 780. 

Annotations : — As to (1) Refd. Courtauld v. SaimderB (1867), 
16 L. T. 562. As to (2) Refd. Re Intomational Patent 
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Pulp & Paper Co. (1876), 24 W. R. 535. Generally, Mentd. 

R. V. London, Lord Mayor, Ex p. Boaler, [1893] 2 Q. B. 

146. 

7686. -.] — An order was made to 
wind up an unregistered assocn. Subsequently on 
an ex p. application by the liquidator, the judge 
made an order that an action brought by A. in 
the C. P. Div. against two contributories of the 
CO. upon some promissory notes should not be 
proceeded with without leave of the ct. The 
liquidator alleged that the money secured by the 
notes had really been advanced to the co. 

On June 28, the judge, on the application of A., 
discharged the order, on the ground that the debt 
was that of the contributories, & that the liquidator 
had no interest in the matter : — Held : by Jud. 
Act, s. 24, sub-s. 5, the judge had no jurisdiction 
to restrain tlie proceedings in an action in another 
division of the High Ot. 

Sect. 202 of 1802 Act only applies to actions 
brought against contributories of a co. as such, to 
enforce a debt of the ct. — Re South op France 
Pottery Works Syndicate (1877), 37 L. T. 
200 ; 25 W. R. 870, O. A. 

7687. Against company — Under 1862 Act, s. 85.] 
— Above sect, empowers the ct., at any time after 
presentation of a petition to wind up a co., upon 
application of the co., to restrain further proceed- 
ings in an action or other proceeding against the 
co., A is by sect. 109 imported into the portion of 
the Act, applying to unregistered cos. 

Sect. 204, which provides that “ an unregistered 
company shall not, except in the event of its 
being wound up, be deerncHl to be a co. under the 
Act,” does not prevent such application of sect. 85 
to unregistered cos., although no order to wind up 
has beem made, if a petition to wind up is pending. 
In such a case the ct. has a discretion whether it 
will stay execution, & if, after presentation of the 
petition, the co, has allowed judgment to be 
signed without taking the objection that a winding- 
up ])etition is pending, the ct. will not interfere 
in prevent the creditor from issuing execution. — - 
Rudow V . Great Britain Mutual Life Assur- 
ance Society (1881), 17 Cli. 1). 000 ; 50 L. J. Ch. 
504 ; 44 L. T. 088 ; 29 W. R. 585, C. A. 

Annotation : — Mentd. Sanderson v. Blyth Theatre Co., [1903] 

2 K. B. 533. 

7688. Against liquidator — In personal capacity — 
General jurisdiction of court.] — The appointment of 
an ollicial liquidator does not vest in him per- 
sonally the property of an unregistered co. under 
1802 Act, s. 203, but only vests it in him in his 
ollicial capacity for the purpose of assisting the 
ct. to wind up the co. ; & an action to recover 
arrears of rent-charge commenced against the 
liquidators of such a co. in their personal capacity 
ought to be stayed, not because the leave of the 
ct. had not first been obtained under sect. 87, 
but under the general jurisdiction of the ct. to 
stay actions which are clearly not maintainable. — 
Graham v. Edge (1888), 20 Q. B. D. 683 ; 57 
L. J. Q. B. 400 ; 68 L. T. 913 ; 4 T. L. R. 442, 
C. A. 

Annotation : — Apprvd. Re Ebsworth A Tidy’s Contract 

(1889), 42 Ch. 1). 23. 


Sub-sect. 7. — Vesting Order. 

7689. How obtained — Whether ex parte.] — A 

vesting order under 1802 Act, s. 203, can be 


obtained on an ex p. motion. — Re Albert Life 
Assurance Co. (1809), 18 W. R. 91. 

Annotation : — -Consd. Re Albion Mutual Permanent Bldg. 

Soc. (1887), 57 L. J. Ch. 248. 

7690. .] — A vesting order under 1862 

Act, 8 . 293, cannot, except under special circum- 
stances, be obtained ex p. — Re Albion Mutual 
Permanent Building Society (1888), 57 L. J. Ch. 
248. 

7691. Form of — Whether coiut will grant un- 

restricted powers.] — A motion was mad© in the 
name of the official liquidator of an unincor- 
porated building society, which was in course of 
being wound up compulsorily under 1802 Act 
as an unregistered co., for an order, pursuant to 
sect. 203 of that Act, vesting in the liquidator 
certain property then vested in the sole surviving 
trustee of the society ; & that the liquidator 

might be at liberty to exercise any of the powers 
conferred on him by sect. 95 of the same Act 
without the sanction or intervention of the ct. : — 
Held: (1) subject to the notice of motion being 
amended by making it in the name of the society 
instead of in that of the ofQcial liquidator, the 
usual vesting order should be granted ; ( 2 ) the 
right to exercise the powers conferred by 1862 
Act, s. 95, without the sanction or intervention 
of the ct. could not be allowed, it being improper 
to make the order in such general terms, notwith- 
standing the order made in Re Ebsworth Tidy*s 
Contract, No. 7693, post. — -Re Britannia Per- 
manent Benefit Building Society (1890), 63 
L. T. 304. 

7692. Effect of — On liability of liquidator.] — 

Graham v. Edge, No. 7088, ante, 

7093 . On power of liquidators — To sell — 

Whether all must Join in conveyance of legal 
estate.] — Part of certain property had been mort- 
gaged to the trust/ees of a benefit building society, 
by the mtge. it was provided that in case of default 
by the mtgor. the trustees for the time being were 
to hold tlie property in trust, if & when required 
by the directors, to sell the propei*ty. The 
receipts of the trustees were to be good discharges 
for the purchase-money. The society, which was 
an unregistered co., was ordered to be wound up, 
& an order was made appointing six of the directors 
of the society ollicial liquidators, & declaring that 
all the acts required or authorised by 1862 Act 
to be done by the official liquidators might be 
done by any two of them. By a subsequent order 
all the real <fc personal property, including all 
interest, claims, & rights into & out of the same, 
was vested in the official liquidators. The order 
followed in terms of 1862 Act, s. 203. Two of the 
liquidators then sold & purported to convey the 
property comprised in the mtge. : — Held : the 
two official liquidators had no power to convey 
the legal estate which was vested in the six. — Re 
Ebsworth & Tidy’s Contract (1889), 42 Ch. D. 
23 ; 58 L. J. Ch. 665 ; 60 L. T. 841 ; 54 J. P. 
199 ; 37 W. R. 657, C. A. 

Annotations : — Mentd. Re Bryant & Cullingford to Baming- 

ham (1889), 62 L. T. 53 ; Re Stamford. Spalding & Boston 

Banking Co. & Knight’s Contract, [1900] 1 Ch. 287. 

See, also, Building Societies, Vol. VII., p. 610, 
Nos. 338, 340. 

Sub-sect. 8. — Distribution of Assets. 

7694. Surplus assets.] — Chapman v , Hayward 
(1886), 2 T. L. R. 758. 
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Part VIII. Cost-Book Companies and Mining Companies 

in the Stannaries. 


Sect. 1.— COST-BOOK COMPANIES. 

Sub-sect. 1. — In General. 

7695. Nature of cost-book company — Whether 

partnership.] — Defts. <fe others met for the purpose 
of forming a co. for working a mine on the cost- 
book principle, the concern to consist of 00,000 
shares, of which 15,000 were to be appropriated 
to the owner of the mine, 113,750 to A., B., O., 

the remainder allotted to other parties in pro- 
portion to certain capital subscribed by them, 
1,125 being allotted to deft., for whicli he paid 
£100 : & it was at that meeting resolved, amongst 
other tldngs, that tlie requisite capitiil to work the 
mine for the first six months should be found by 
A., B., & C. The same resolution also stated that 
the mine had been purchased of the owmer for 
the sum of £1,000 in cash, <fe £15,000 to be paid in 
cash or shares at the end of six months, should 
it be deemed desirable by the adventurers to con- 
tinue operations, such payment of £15,000, or 
surrender of the mine to the owner, being optional 
by the adventurers : — Held : by this arrangement, 
each adventurer became a partner in the concern 
from the commencement, & liable as such for goods 
supplied for the working of the mine. — Peel v. 
TiiOMAS (1855) 15 C. B. 714 ; 3 C. L. R. 397 ; 24 
L. .T. C. P. 86 ; 24 I.. T. O. 8. 259 ; 139 E. R. 606. 

7696. .] — A shareholder in a cost- 

book mining co. filed liLs bill against the managing 
committee & against a creel iU)r of the co., to 
restrain an action at law brought against him by 
the creditor at the instigation of the managing 
committee. The bill also asked for an account as 
to the amount of pltf.’s liability to the co. The 
ct. granted an injunction to restrain the action 
by the creditor, but dismissed the bill as against 
the managing committee, on the ground that as 
the CO. was a simple partnership, formed under 
no Act of Parliament, if/ was necessary, in order 
to have an account, that all the members should 
be made parties to the bill. — Sibley v. Minton 
(1857), 27 L. .1. Ch. 53 ; 5 W. K. 575. 

Annotation : — Reid. EBCott v. Gray (1878), 47 L. J. Q. B. 

600. 

7697. Resembles joint-stock company — 

Effect of entry of new partner.] — In an action 
against an individual shareholder for coals sold 
delivered to a cost-book mining co. there was 
general evidence that coals had been delivered : — 
Held : the monthly cost sheets sent in by pltf. 
to the purser of the mine, & by him laid before 
the managing committee & passed by them, were 
evidence, as against deft., of the quality & value 
of the coals so delivered. 

The last new shareholder joined the co. in 
1865, & in 1866 the purser made payments to 
pltf. for coals : — Held : pltf. had a right to appro- 


priate these payments to the items in his account 
anterior to 1866. 

A partnership to carry on a mine on the cost- 
book principle is in the nature of a joint-stock 
co. ; it has been recognised to be such by various 
decisions & Acts of Parliament it is not a new 
partnership on the entry of a new member who 
merely comes in the place of an old one & puts 
his money into the common fund to be employed 
in the ordinary course of business. . . . The intent 
of those who enter such an assocn. is that the 
money should go into the common fund to be 
applied in the ordinary course & that old debts 
should be paid (Montague Smith, J.). — Geake 
V. Jackson (1867), 36 L. J. 0. P. 108 ; 15 L. T. 
509 ; 15 W. R. 338. 

7698. Whether “ public company ” — 

Within Judgments Act, 1838 (c. 110).] — Qu. : 

whether a mining co. on the cost-book principle is 
a “ public company ” witliin the meaning of 
above Act, so as to make shares therein liable to 
be charged with a judgment debt. — Nicholls v. 
Rosewarne (1859), 6 O. B. N. S. 480 ; 28 L. .7. 0. P. 
273 ; 5 Jur. N. 8. 1266 ; 7 W. R. 612 ; 141 E. R. 644. 

Annotationa : — Mentd. Baker v. Tynh» (1860), G .Tur. N. 8. 

1102 ; FlucBter v. M‘Clelland (1860), 8 C. B. N. 8. 357 ; 

Exp. Holden (1863), 13 C. B. N. S. 641. 

7699 . Whether having capital similar to 

other companies.] — Commrs. of Inland Revenue 
having decided that in the case of cost-book mines, 
& under the Stannaries Acts, there was no such 
thing as capital, that there could be no profit 
in working such a mine until every expenditure 
had been met, A that therefore the cost of sinking 
a new shaft was not capital expenditure, but 
working expenditure, A could be deducted in 
assessing the annual xu'ofits for income tax pur- 
poses : — Held : the Commrs. were wrong in 
their finding that in such mines there could be 
no capital ; in this respect there was no difference 
between a cost-book mine & any other mine, & 
the question whether the cost of sinking the shaft 
was capital expenditure or working expenditure, 
or partly the one & partly the other, was a question 
of fact to bo decided on the circumstances of the 
case. — Morant Wheal Grenville Mining 

Co. (1894), 71 E. T. 758 ; 11 T. L. R. 67 ; 39 
8ol. Jo. 82 ; 3 Tax. Cas. 298, D. 0. 

Atmntatwn : — Befd. Bonner v. BaHset Mines (1012), 108 L. T. 

764. 

7700. Cost-book principle — Proof of — Whether 
court will take judicial notice of principle.] — Re 

Pennant Craigwen Consolidated Read 
Mining Co., Penn’s Case, No. 7755, post. 

7701. .] — Re Bodmin United 

Mines Co., No. 7756, post 

7702. .] — A mining co. by its 
prospectus & certificates professed to be a co. in 


PART VIII. SECT. 1, SUB-SECT. 1. 

n. IHrectors* fees .] — A Minim? Co., 
conducted upon the cost-book principle, 
the co8t-l>ook rules contained no pro- 
viso entitling' the directors to fees or 
payments ; but they from time to 
time retained sums os remuneration 
for their pei*sonal services. At a 


general meeting of the co., accounts 
were submitted & passed. Those 
accounts, under the head of “ Cost & 
merchants* bills, "included the amounts 
80 retained by the directors. They 
were specifically entered in the cost- 
book of the co., & could have been 
discovered by any shareholder on 
reference to such book : — Held : the 


directors had no right to retain such 
sums In the absence of a special rule 
entitling them to remuneration ; & 

that they were boimd to rt^pay same on 
the application of tho official manager. 

He KNOCKATIULLANB COPPER MINING 

Co., Ex p. Kins ALE (Lord) (1857), 10 
Ir. Jur. 216. — IB, 
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30,000 shares of £1 each, to be conducted upon the 
cost-book principle. The directors passed rules, 
by one of which the co. was to be considered as 
constituted, & the directors to be at liberty to 
commence business so soon as one-third of the 
shares should have been subscribed ; &, by 

another, that no person should be recognised as 
an adventurer in or entitled to any benefit from 
the CO. until he should have signed the rules, & be 
duly registered in the cost-book as an adventurer. 
H. having seen the prospectus, but not the rules, 
applied verbally & paid for &. received certificates 
of shares in the co. The cei’tificates stated that 
the shares were to be held subject to the rules of 
the co. The co. failed. 11., a year after ho 
received the certificates, brought an action to 
recover his money, & the action was comiiromised : 
— Held: (1) the certificates were notice of the 
rules ; although H., assuming him not to have 
had previous notice, would have been allowed, 
perhaps, a reasonable locus painiientice to return 
the ceitificates, still, having retained them, & not 
having brought his action for a year, he must be 
taken to have acquiesced in be bound by the 
rules ; (2) although 11. had not/ signed the rules, 
still, having applied & jiaid for <fe accepted the 
certificates of shares, he had authorised the co. 
to register his name in the cost-book without his 
signing tlie lulos ; the contract was complete, & 
he was a “ contributory” ; (13) rules peculiar to the 
cost-book system must be proved. — l\e C Ire at Cam- 
brian Mtninci ikj Quauhyino Co., IIawtvINs’ Case 
(18,50),2K.& J.253; 25 h. J . Ch. 221 ; 27 T.. T. O. S. 
1 1 ; 2 Jur. N. S. 85 ; 4 W. 11. 221 ; 09 E. K. 774. 

Annotations : ^ -JiS to (2) Refd. .Tolmsoii v. OoBk'tt (1850), 

18 (\ B. 728. As to (3) Folld. Jfe Great Cambrian Mining 

& Quarrying Co., lUchardHon’s Case (1850), 4 W. H. 070. 

Generali}/, Refd. lie Grc'at Cambrian Mining <Sc Quarrying 

Co., Kv p. Bowen (1850), 27 L. T. O. S. 207. 

7703. -.] — A company was pro- 

jected in 1853. R. then applied for shares in it, 
which he received & paid for. Tlie scrip certifi- 
cates of allotment were then sent to him, “ to be 
held subject to the rules of the co.” The rules & 
regulations of the co. were not entered up in their 
books till after K. received the scrip certificates. 
From his receipt of the certificates, until May, 
1855, when an order was made for winding up 
the co., R-. neither signed any books, rules or 
regulations, nor I’cceived any notice of the pro- 
ceedings of the co. : — Held: (1) R. was a con- 
tributory ; (2) where a party agreed to take 

shares in a proposed co., accepted & paid for 
them Sc then received the scrip certificates of 
allotment, he did, in fact, authorise the co. to 
sign their books on his behalf ; (3) where a party 
has applied for shares in a co. on the faith of a 
particular prospectus, & there was afterwards any 
substantial variation in or departure from that 
original prospectus or scheme of the co., the party 
so applying for shares was discharged from any 
further liability in respect of his application ; 
(4) the ct. could not take judicial notice of the cost- 
book principle . — Be Great Cambrian Mining & 
Quarrying Co., Richardson’s Case (1856), 27 
L. T. O. S. 197 ; 4 W. R. 670. 

7704 . Applicable to unregistered colliery 

companies.] — Colliery cos. in any county of Eng- 
land may lawfully be carried on, without registra- 
tion, on the cost-book principle. — R. v, Frank- 
LAND (1863), IjO. & Ca. 276 ; 1 New Rep. 375 ; 32 
L. J. M. C. 09 ; 7 L. T. 799 ; 27 J. P. 200 ; 9 Jur. 
N. S. 388 ; 11 W. R. 346 ; 9 Cox, C. C. 273, C. O. R. 

Anfwtations : — Mentd. R. v. Wobb (1893), 9 T. L, R. 199 ; 

Jeffrey v. Bamford, [1921] 2 K. B. 351. 

Joint-stock mining cos., see Part III., ante. 


Sub-sect. 2. — ^Members. 

A. Liability inter ae. 

7705. Salary due to purser — & money incurred in 
working mine.] — Weekes v. Snell (1854), 23 
L. T. O. S. 224, N. P. 

7706. Calls in arrears — Right of shareholders to 

empower purser to sue for.] — Shareholders in a 
cost-book mining co. cannot, by agreement 
amongst themselves “ that calls in arrear shall be 
considered to be debts due from defaulting share- 
holders to the purser,” empower him to recover 
such calls from such sliareliolders in an action at 
law. — Hybart V. Parker (1858), 4 C. B. N. S. 
209 ; 140 E. R. 1063 ; .s?d) nom. Hybart v. 

Parker, Hybart v. Evens, 27 L. J. C. P. 120 ; 
30 L. T. O. S. 320 ; 4 Jur. N. S. 265 ; 6 W. R. 364. 

Annotation: — Refd. Gray v. Pearson (1870), L. R. 5 C. 1*. 

508. 

7707. Action by creditor — Collusive action 

by company to enforce call.] — A creditor of a cost- 
book mining co. will not be allowed to bring an 
action against a shareholder of the co. for the 
purpose of enforcing a call, Sc therefore if the action 
be not really an action by the creditor, but a 
collusive action by the co., it will be stayed. — 
Escott V. Gray (1878), 47 L. J. Q. B. 606 ; 39 
B. T. 121, D. O. 

7708. Judgment against shareholder — 

Right of purser to present bankruptcy petition.] — 

By Stannaries Act, 1869 (c. 19), s. 2, the term 
purser means the purser for the time being of a 
co., Sc if there is no purser then the secretary for 
the time being. 

The secretary of a cosi-book mining co., having 
recovered a judgment against a shareholder for 
unpaid calls under sect. 13 of above Act, presented 
a petition in bkpey. in his own name against the 
judgment debtor, stating that he petitioned “ as 
secretary for &- on behalf of all the shareholders ” 
in the co. : — Held : he was not entitled to petition, 
but the CO. must be the petitioning creditors. — 
Be Nance, Ex p. Ashmead, [1893J 1 Q. B. 590 ; 
62 L. J. Q. B. 500 ; 68 L. T. 733 ; 41 W. R. 370 ; 
9 T. L. R. 307 ; 37 8ol. Jo. 306 ; 4 R. 311, C. A. 

7709. Money lent to company for carrying on 
mine — Money paid to threatening creditors of 
company.] — The manager Sc principal director of 
a mining co., under the authority of a minute at 
a general meeting, provided the money for carrying 
on a mine of the co., & other purposes of the co., 
until these sums reached nearly £6,000, when ho 
stopped, & presented this petition. He had pro- 
cured the money for the above purpose on his 
own acceptance, some of which he had also given 
to creditors of the co., who had threatened to sue 
the co., Sc were now threatening him upon his 
separate acceptance : — Held : that such accept- 
ance being bond fide given, Sc the proceeds applied 
for the purposes of the co., entitled petitioner to 
sue for contribution. Although the petitioner 
might have had the same remedy hy bill, the ct. 
would, in the exercise of its discretion, make an 
order on petition under the Winding-up Acts, 
although presented by only a single shareholder. 
The costs of the winding-up order, although such 
order bo made accordingly to the prayer of the 
petition, may ultimately be thrown on petitioner. 
— Be Court Grange Silver-Lead Mining Co., 
Ex p. Sedgwick (1856), 2 Jur. N. S. 949. 

B. Liability to Third Parties. 

7710. General rule.] — (1) Wliere a mining co. 
was formed, the capital to be £30,000 in 3,000 
shares of £10 each ; & 2,000 shares only were 
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actually subscribed for, of which deft, took 100 : — 
Held : letters subsequently written by deft, to 
the directors, requiring them to call a meeting for 
the purpose of changing a director, were evidence 
to go to the jury to show that he authorised the 
directors to proceed in the management of the 
concern with the smaller amount of capital, so as 
to render him liable for the price of articles supplied 
for the use of the mines, on the order of the 
directors. 

(2) The members of a mining co. have authority 
by law, in the absence of any proof of more 
limited authority, to bind each other on dealings 
of credit, for the purpose of working the mines, if 
that appear to be necessary or usual in the manage- 
ment of mines. — T redwen v. Bourne (1840), 
6 M. & W. 461 ; 9 L. J. Ex. 290 ; 4 Jur. 747 ; 
151 E. R. 493. 

Annotatiov^f : — As /o (1) Consd. Ricketts v. Bennett (1847), 
4 C. B. (586. As to (2) Reid. Barnett v. Lambert (184G), 15 
M. & W. 489 ; Peel v. Thomas (1855), 24 L. J. P. 86. 
Oetiercdly^ Refd, He German Mining Co. (1854), 2 Eq. 
Rep. 983. Mentd. Re Bradbury, Kx p. Emery (1854), 4 
Pc G. M. & G. 901. 

7711. Effect of statement In prospectus 
That company should not deal on credit.] — Neces- 
sary goods were furnished, according to the usual 
course in such concerns, to the order of an agent 
of directors, appointed to carry on a scrip mine, 
in Cornwall, for tlie benefit of sharclioldct's : — 
Held : a shareholder who had paid sums of money 
towards interfered in working the mine, was a 
complete partner with the directors, & liable for 
the goods supplied, &; an agreement made by him 
\vith the directors, that they should not deal on 
credit, of which the party who supplied the goods 
knew nothing, did not exempt him from such 
liability. — H awken v. Bourne (1841), 8 M. & W. 
703 ; 151 E. R. 1223 ; suh nom. Oatey v. Bourne, 
Hawken t\ Bourne, 10 L. J. Ex. 301. 

Annotations: — Consd. Ricketts v. Benm'tt (1847), 4 O. B. 
686; Hallctt v. Powdall (1852), ]8 Q. B, 2. Apld. Re 
Gorman Mining Co., Ex p. Chippendalo (1854), 4 Do 
G. M. & G. 19. Refd. Smith v. Archibald (1849), 14 
L. T. O. S. 174 ; Forbes v. Marshall (1855), 3 W. R. 480 ; 
Peel V. Thomas (1855), 15 C. B. 714 ; Hambro v. Hull & 
London Fire Insce. (1858), 3 IL & N. 789 ; Yorkshire 
Ry. Wagon Co. v. Macluro (1881), 19 Cli. D. 4 78. Mentd. 
Smith 1 '. M‘Guire (1858), 3 H. & N. 554. 

7712. What members are liable — Member to 
whom no conveyance made of interest in mine — 
Acknowledgment that party shareholder.] — A. pays 
money for shares in a mine to B., describing him- 
self as treasurer of the mine, & receives from 
persons calling themselves directors, a memo- 
randum purporting that A. is a proprietor of shares, 
& that his name is entered in the cost book. A. 
in writing, &> in conversation, acknowledges him- 
self to be a shareholder & receives money from 
B. as treasurer, on account of supposed profits, 
but no deed is executed, nor is there an assignment 
of any interest in the mine from the lessee thereof ; 
— Held : A. is not liable for supplies furnished the 
mine, unless furnished on his credit. — V ice v, 
Anson (Lady) (1827), 7 B. & C. 409 ; 3 C. & P. 
19 ; 1 Man. & Ry. K. B. 113 ; Mood. M. 90 ; 
6 L. J. O. S. K. B. 24 ; 108 E. R. 776. 

Annotati^s : — Distd. Ellis v. Schmceck (1829), 3 Moo. & P. 
220. Expld. Stcigeuberger t>. Carr (1841), 3 Man. & G. 
191. Distd. Vivian v. Mowatt (1847), 8 L. T. O. S. 480 ; 
Owen V. Van Uster (1850), 10 C. B. 318. Refd. Dickinson 
V. Valpy (1829), 5 Man. & Ry. K, B. 126 ; Pitchford r. 
Davis (1839), 5 M. & W. 2. Mentd. Braithwaiio v. Skc)fleld 
(1829), 9 B. & C. 401 ; Re Megevand, Ex p. DolhasBo 
(1878), 47 L. J. Bey. 65. 

Compare No. 7717, post. 

7713. — ^ — .] — Senible : Vice v. Anson^ 

No. 7712, anie^ is not law, & an adventurer in a 


mining concern is liable for goods supplied as to 
any other trading concern, on proof of his being a 
shareholder, & the payment of the calls, without 
any conveyance of the real estate. Where the 
original formation of the adventure is shown, & 
deft, appears to be an original adventurer, such 
Evidence is sufficient ; (2) a cost book used in 

such mining concerns does not require an agree- 
ment stamp. — Vivian v, Mowa^pt (1847), 8 

L. T. O. S. 480. 

771 4. Member attending meetings.] — In 

an action of assumpsit, for goods furnished to a 
mining co. it appeared that defts. had paid their 
deposits on the shares & obtained scrip receipts, 
which they transferred previously to the com- 
mencement of the action, & they attended two 
meetings of the co., but did not sign the partner- 
ship deed. The jury found that the co. originated 
in fraud, but that neither pltf. nor clefts, were 
cognisant of it ; — Held : defts. were liable, by 
having attended the meetings of the co. — Eixis 
V, SCHMCECK (1829), 5 Bing. 521 ; 3 Moo. &; P. 
220 ; 7 L. ,7. O. 8. 0. P. 231 ; 130 E. R. 1163. 
Annotation : — -Mentd. HondorHOu t\ Royal British Bank, 

Wilson V. Same (1857), 3 Jur. N. S. 111. 

7715. .] — A certain number of persons 

formed themselves into a co. or assocn., to raise a 
fund for working mines in America, & £6,000 was 
subscribed in shares of £100 each. The deed by 
which the co. was fomiod, was dated Nov. 1, 1833, 
& it provided, that the directors should have the 
I)ower of creating & issuing new shares from time 
to time, A that the shares should bo assignable. 
Bills of exchange having been drawn on the co. 
by their agent in America, which they required 
funds to mo(d/, an agreement, dated Dec. 24, 1835, 
was entered into by three of the directors with 
pltfs. for borrowing the sum of £5,800 from them, 
which sum was accordingly advanced by pltfs. 
In an action by them against certain of the share- 
holders, of whom A. was one, to recover the sum 
so advanced : — Held : the fact of A. having, on 
Dec. 17, 1835, attended a special general meeting 
of the CO., at which resolutions were passed 
relating to the sale of certain of the co.’s mines, in 
order to provide for the payment of the bills, was 
sufficient evidence to go to t he jury, to fix him with 
liability as a sliareholder, though A. did not sign 
the deed, nor was he proved to bo the proprietor 
of any shares, or to have attended any other 
meeting, or to have done any other act in connexion 
with the co. — Harrison v. Heatiiorn (1843), 6 
Man. (to G. 81 ; 6 Scott, N. R. 735 ; 12 L. J. O. P. 
282 ; 1 L. T. O. 8. 230 ; 134 E. R. 817. 

An not ai ions : — • Mentd. Re Mexican R South American Co., 

Ex p. UriHcwood Smith, Rc Same Co., Ex p. Do Pass 

(1859), 28 L. J. Ch. 769 ; Re Mexican & South Aiiioricaii 

Co., He Awton (1859), 27 Beav. 474. 

7716. Member by whom requisition signed 

— To call meeting for removal of director.] — 

Tredwen v. Bourne, No. 7710, ante. 

7717. Member by whom deed not executed 

— Admissions by or after debt incurred.] — Where a 
deft, is charged with a debt as partner in a mining 
co., but is not shown to have either contracted 
such debt personally or represented himself to 
pltf. as a partner, the fact of his having been 
partner may nevertheless bo shown by evidence 
short of strict proof that he had executed a deed 
of co-partnership, or was legally interested in the 
mine. Admissions made by him, before or after 
the debt was incurred, may be evidence for this 
purpose. — Ralph v. Harvey, Richards v. Harvey 
(1841), 1 Q. B. 845 ; 10 L. J. Q. B. 337 ; 113 E. R. 
1355. 

Compare No. 7712, ante. 

7718. Member retiring before registration 
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of company — Debts Inciirred before registration.] — 

Lanyon V. Smith, No. 7651, ante, 

7719. .] — Harvey v, Clough, 

No. 7652, ante, 

7720. Party holding himself out as member.] 

— Deft, advanced money to one G., who was 
engaged in getting up a co. to work a mine in 
Cornwall, receiving as security a deposit of 250 
shares in the mine, with an option to take the shares 
in satisfaction pro tanto^ such option to be de- 
clared within fourteen days. Deft, never did in 
terms declare his option to accept the shares ; but 
he went down the mine, made inquiries, & obtained 
reports as to the condition & prospects of the 
mine, & as to the cost of an engine to be used there, 
& on one occasion assisted in paying the miners’ 
wages ; ho also permitted the captain of the mine, 
without contradiction, to represent him as a 
capitalist from London who had a large interest 
in the mine, & intended to work it vigorously. 

In an action by a person who had supplied goods 
to the mine upon the faith of rejiresentation by 
the captain that the mine was being worked by a 
person of substance whoso name he was not 
authorised to give : — Held : the above was evi- 
d(uice from which the jury were warranted in 
inferring that deft, w^as a partner, although his 
name w^ixs never mentioned, personal identitication 
being suflicient. — Mahtyn v. Gray (1863), 14 
C. B. N. S. 824 ; 143 E. 11, 667. 

7721. Commencement & termination of liability 
— Effect of resolution that specified members to 
find capital to carry on mine for stated period.] — 
Peel v. Thomas, No. 7665, aiite, 

7722. Effect of sale or transfer of shares — 

& notice thereof to creditor.] — Where deft., a j^art 
owner of a mine, told plif., who had supplied the 
mine on tlic credit of the lirm, that he, deft., had 
sold his share of the mine to A. & B. who for the 
future woidd be his paymasters, & that he, deft., 
w’ould be no longer responsible: — Held: the 
operation of the notice was a question for the 
jury. — Vice v, Fleming (1827), 1 Y. & J. 227 ; 
148 E. K. 655. 

7723. Verbal transfer — Notice of 

transfer given to other shareholders.] — In an action 
by a creditor for goods supplied to a mine, con- 
ducted upon the cost-book principle against deft, 
as a sliareholdcr, it appeared that the goods had 
been ordered by the superintendent after deft, 
had verbally agreed to transfer his shares to 
another partrun*, A had withdrawn from the 
partnership, into which he had oiiginally entered 
by verbal agreement only. The judge told the 
jury, tliat if before the goods were ordered deft, 
had agreed by word of mouth to transfer his shares 
to another shareholder, who had agreed to take 
them, or if he had given notice to the rest of the 
shareholders that he relinquished his shares to 
them, they had no longer any authority to pledge 
his credit : — Held : no misdirection. — N orthey 
V, Johnson (1852), 19 L. T. O. 8. 104. 

Annotation : — Refd, WatHou v. Spratley (1851), 10 Exch. 

222 . 

7724. In respect of what debts — Bill of ex- 
change — Accepted by directors.] — Directors of a 
mining assocn. cannot bind the members by 
accepting a bill of exchange, unless authorised so 
to do by the deed of instrument of copartnership, 
by the necessity of such a power to the carrying 
on of the business, by the usage of similar estab- 
lishments, or by express assent of the party sought 
to be charged. Still less can the directors bind 
the members by a bill drawn upon the directors 
by their own servant, such a bill being in effect a 
promissory note.— -D ickinson v, Valpy (1829), 10 


B. & C. 128 ; L. & Welsh. 6 ; 5 Man. & By. K. B. 
126 ; 8 L. J. O. S. K. B. 51 ; 109 E. R. 399. 
AnnotcUions : — Oonsd. Ricketts v. Beunett (1847), 4 C. B. 
686. Refd. Thickness v. Bromllow (1832), 2 Or. & J. 
425 ; Bramah v. Roberts (1837), 3 Bing. N. C. 963 ; 
Pitohford v. Davis (1839), 5 M. & W. 2 ; Tredwen v. 
Bourne (1840), 6 M. & W. 461 ; Stoigenbergor v. Carr 
(1841), 10 L. J. C. P. 253 ; Martyn v. Gray (1863), 14 
C. B. N. S. 824 ; Garland v. Jaeomb (1873), L. R. 8 Exch, 
216 ; Farquharson v. King, [1902] A. C. 325 Mentd. 
Dickenson v. Teague (1834), 4 Tyr. 450 ; Ford v. Whit- 
marsh (i840), H. & W. 53 ; Roynell v. Lewis, Wyld v. 
Hopkins (1846), 10 Jur. 1097 ; Galvanized Iron Co. v. 
Wostoby (1852), 8 Exch. 17 ; London & Continental 
Ashco. »Soc. V. Redgrave (1858), 4 C. B. N. S. 524 ; Edmonds 
V. Busholl & Jones (1866), 12 Jur. N. S. 332. 

7725. Accepted by purser or manager.] 

— By the deed of assocn. of a mining co., it was 
provided, that the affairs of the co. should be 
managed by a committee of seven shareholders 
called managing directors ; & they were em- 

powered, at their meetings, to vote by proxy ; & 
B. was appointed the resident director or manager, 
to superintend the mine & local concerns thereof, 
hire workmen, provide machinery, etc., but 
subject to the instructions he might from time to 
time receive from the managing directors, to whom 
he was to transmit montlily accounts of the ore 
raised, wages paid, etc., <fe a full statement of all 
debts Sd liabilities due from the co. ; with a 
proviso that he should not expend or engage the 
credit of the co. for any sum exceeding £50 in 
any one month, without the express authority 
in wrriiing of tlu'ee of the managing directors : — 
Held : this deed did not authorise B. to draw or 
accept bills of exchange in the name of the co., 
even for the necessary purposes of the mine, with- 
out the express authority of the managing directors. 
— Brown v, Byers (1847), 16 M. & W. 252 ; 16 
L. J. Ex. 112 ; 153 E. R. 1182. 

ScCi alsoy Sub-sect. 4, jwst, 

7726. Money borrowed for purpose of mine 

— By manager — Payment of arrears of wages.] — 
The resident agent, appointed by the directors 
of a mining co. to manage the mine, has not an 
implied authority from the shareliolders of the 
CO. to borrow money upon their credit, in order to 
pay the arrears of wages due to the labourers in 
the mine, who have obtained warrants of distress 
upon the materials belonging to the mine, for the 
satisfaction of such arreai‘s, nor in any other case 
of necessity however pressing. — Hawtayne v. 
Bourne (1841), 7 M. & W. 595 ; 10 L. J. Ex. 
224 ; 5 Jur. 118 ; 151 E. R. 905. 

Annotations: — Consd. Ricketts v. Bennett (1817), 4 C. B 
6H6. Distd. Re Gorman ISIinini? Co., Ex p. Chippendale 
(1854), 4 De G. M. & G. 19. Refd. Cox r. Midland Counties 
Jly. (1849), 3 Exch. 268 ; Yorteliire Ry. Wagon Co. r, 
Macluro (1881), 19 Ch. 1). 478 ; Re Cunningham, Simp- 
son’s Claim (1887), 36 Ch. D. 532 ; Gwilliam v. Twist, 
[1895] 2 Q. B. 84. Mentd. Pott V. Bevan (1844), 1 Car. 
& Kir. 335 ; Pott v. Eytoii (1846), 3 C. B. 32 ; Brettel 
r. Williams (1849), 4 Exch. 623 ; Jacobs v. Morris, [1902] 
1 Ch. 816. 

7727. .] — A., one of many co- 

adventurers in a mine, assumed the entire manage- 
ment of it, <fc, without the direction of his co- 
adventurers, opened an account with a banker in 
the name of the adventurers, <fc overdrew that 
account to a considerable amount. In assumpsit 
by the bankers against B. & E., two of A.’s co- 
adventurers in the mine for the balance of their 
account : — Held : there was no implied authority 
to one adventurer from liis co-adventurers in a 
mine to pledge their credit for money borrowed 
by him for the purposes of the mine. — Ricketts 
V. Bennett (1847), 4 O. B. 686 ; 17 L. J. C. P. 17 ; 
9 L. T. O. S. 267 ; 11 Jur. 1062 ; 136 E. R. 678. 
Annotations : — Distd. Re Gorman Mining Co., Ex p. Chippen- 

dalo (1854), 4 De G. M. & Q. 19. rlefd. Yorkshire Ry. 
Wagon Co. v. Maclure (1881), 19 Ch. D. 478. 

7728. By directors.]— By the deed of 
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Sect, 1. — Coat-hook companies: Svb-aect, 2, B,; 
sub-sect, 3, A.y Z?., C. D,] 

settlement of an unincorporated mining co., the 
capital of the co. was to be £50,000, & it was 
provided that the affairs & business of the co. 
should be under the sole & entire control of the 
directors. The deed empowered the directors, if 
they thought it desirable, to create new shares by 
vote at a special general meeting. The capital 
having been expended : — Held : the directors had 
no jiower, under the terms of this deed, to borrow 
money, on the credit of the co., for tlic necessary 
purpose of working the mines. — Buiimester v, 
Norris (1851), 6 Exch. 796; 21 L. J. Ex. 43; 
17 L. T. O. S. 232 ; 155 E. R. 707. 

Annotations : — Distd. Rc Gonnan Minliiff Co., Ex p, Chippen- 
clale (1854), 4 De G. M. & G. 19. Held. Maclae v. Suther- 
land (1854), 3 E. & B. 1 ; Hambro v. Hull & Loudon Fire 
Insoe. (1858), 3 H. & N. 789 ; Yorkshire Hy. Wapron Co. 
V. Macluro (1881), 19 Ch. D. 478. Mentd. Bryson v. 
Warwuck &: llirminghani (Jarial Co. (1853), 1 W. R. 402 ; 
Flooks V. SouUi Western Ry. (1853), 1 Sm. & G. 142 ; 
R. V. Reed (1880), 5 Q. B. D. 483. 

7729. Necessary goods bought on credit.] — 

In an action against a sliareholder, also the 
secretary of a mine conducted on the cost-book 
principle, under which the mine agents made 
monthly or quarterly estimates of the money 
required to carry on the business, & raised the 
amount by calls on the shareholders, it being also 
the practice, when sufheient funds were not 
forthcoming, to obtain goods on credit ; & deft, 
having, as secretary, entered the order for goods. 
The question was left to the jury whether the 
captain had authority to pledge the credit of the 
shareholders for goods which were necessary. — 
Newton v, Daly (1858), 1 E. & F, 26, N. P. 

7730. Appropriation of payments — 

By creditor.] — Geake v, Jackson, No. 0591 y ante, 

7731. Proof of amount supplied.] — 

Geake v. Jackson, No. 7697, ante. 


Sub-sect. 3. — Shares. 

A, In General, 

7732. Not within Mortmain Acts.] — Mines being 
vested in trustees for the purposes of the under- 
taking generally, & not in trust for individual 
shareholders, & the interest of these latter being 
limited to the ijrolits derived from working these 
mines : — Held : the shares in a co, for working 
such mines conducted on the cost-book principle 
were not within Statute of Mortmain, 1736 (c. 36). 
— Hayter V, TucKiiR (1858), 4 K. <fe J. 243 ; 32 
L. T. O. S. 121 ; 23 J. P. 19 ; 4 Jur. N. S. 257 ; 
6 W. R. 243 ; 70 E. R. 101. 

Annoiaiions : — -Distd. Morris v. Glynn <18(50), 2 L. T. 73. 

Refd. Re Hollon, Forbes v. Hardcastle (1893), 68 L. T. 160. 

B, Allotment, 

7733. Right of allottee to recover price — All 
shares not subscribed for.] — There is nothing in 
the cost-book principle which deprives allottees of 
shares in a mining co. formed under the cost-book 
system of their right, as in other cos., to recover 
back the money paid for shares in cases, where the 
whole of the shares have not been subscribed for. 

Defts., being directors of a mining co. conducted 
on the cost-book principle, issued a prpspectus 
stating the capital as £12,000, divided into 
12,000 shares. Pltf. applied for shares, had fifty 
allotted to him, & paid £50 upon them to L, & Oo., 
the bankers of the co. Only 1,43.5 shares were 
subscribed for, & the mine & effects thereat were 
shortly afterwards sold, & the concern abandoned. 
The banking account with L. & Co. was kept in 


the names of five of defts. The prospectus 
described L. & Co. as the bankers of the co., as 
also did the cost-book rules, by which all pay- 
ments were directed to be made to them. Pltf. 
having brought his action to recover back the 
money he had so paid for shares as for money had 
& received to his use : — Held : he was entitled to 
recover, & the prospectus & cost-book rules & 
regulations were evidence against defts. that 
“ money for shares might be properly iiaid to the 
bankers named in the prospectus & in the rules 
& regulations as the agents of the directors.” — 
Johnson v. Goslett (1857), 3 C. B. N. S. 569 ; 
27 L. J. 0. P. 122 ; 31 L, T. O. S. 35 ; 4 Jur. N. S. 
50 ; 6 W. R. 127 ; 140 E. R. 863, Ex. Ch. ; affg, 
(1856), 18 C. B. 728. 

Annotations : — Distd. Ciarko DickBon (1858), 27 L. J. Q. B. 
223. Refd. Barston v. RoynoklB (1857), 29 L. T. G. S, 
166. Mentd. Wickens v. Steel (1857), 2 G. B. N. S. 488. 

7734-. Right of allottee to recover deposit — 
Misrepresentation In prospectus — That lease of 
mine obtained.] — It is no defence to a bill seeking 
the return of a deposit on mining shares, accepted 
on the faith of a lease mentioned in the prosi)ectus, 
but which proved never to have been obtained, 
to say that such cos. in Cornwall are understood 
to be on the cost-book system &> that according 
to that system a share means only a sliare iri such 
interest as the promoter may acquire. — Chester 
V, 8PARGO (1868), 18 L. T. 314 ; 16 W. R. 576. 
Amiotation : — Mentd. Re Union Hill 8ilv"er Co. (1870), 22 
L. T. 400. 

7735. Right of member to recover purchase- 
price — Misrepresentation.] — The prospectus of a 
cost-book co. stated that if adequate capital was 
not subscribed, all moneys received for shares 
would be returned. Adequate capital was not 
in fact subscribed. Pltf. lent £500 upon tbe 
security of shares, <S6 bought others, & on tlie face 
of all the certificate's it was stated that the deposit 
was iiaid. Bill to recover back the moneys so 
lent & paid by pltf. dismissed. — Robson v, Devon 
(Earl) (1857), 30 E. T. O. S. 225 ; 4 Jur. N. 8. 
245 ; 6 W. R. 203, L. C, & L, JJ. 

Antwlation : — Mentd. Towlti v. National Guardian Insce. 
8oc. (1801), 7 Jur. N. 8. 618. 

C, Contract for Sale of Shares. 

7736. Whether sale of interest in land— Within 

Statute of Frauds, s. 4-.] — A contract to sell shares 
in a mining co. conducted on the cost-book 
principle, such shares being ” shares of & in the 
engines, tools, etc., together with all dividends & 
advantages to be derived therefrom,” is not a 
contract or sale of any interest in land within the 
above sect., & therefore requires no memorandum 
in writing to bind the party. — Watson v. Spratley 
(1854), 10 Exch. 222; 2 C. L. R. 1434; 24 

E. J. Ex. 53 ; 24 E. T. O. 8. 79 ; 2 W. R. 627 ; 
150 E. R. 424. 

Annotations : — Folld. Powell r. JesBop (1856), 18 C. B. 336. 
Apld. HayU^r v. Tucker (1858), 4 K. & J. 243. Consd. 
Bulnier v. NorriB (1860), 9 C. B. N. S. 19 ; Bennett v. 
Blain (1863), 15 C. B. N. S. 518. Distd. Webber v. Leo 
(1882), 9 Q. B. D. 315. Reid. Toppln v. Lomas (1855), 
16 C. B. 145 ; Walker v. Bartlett (1856). 18 C. B. 845 ; 
MorriH v. Glyim (1859), 27 Beav. 218 ; Entwdetle v, Davis 
(1867), L. R. 4 E(i. 272 ; Watson v. Black (1885). 16 
Q. B. D. 270 ; Re Hollon, Forbes v. Hardcastle (1893), 68 
L. T. 160. 

7737. .] — Pltf., the owner of 500 

shares in a cost-book mine, according to the rules 
of which the person registered as owner in the 
cost- book was subject to the payment of calls in 
respect of the shares so long as he continued 
registered as the owner, sold nis shares to deft., 
& delivered to him a document addressed to the 
secretary of the mine, by which pltf. requested 
the secretary to enter a transfer of the shares 
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from his name to that of the transferee, subject 
to the rules, but leaving a blank for the name of 
the transferee, to be filled up by the holder of the 
document, which also contained at the foot an 
agreement on the part of the transferee to accept 
the shares subject to the rules, with a blank also 
left for the name of the party so agreeing. Deft, 
did not cause the shai'es to be registered in his 
name ; & ]pltf. in consequence of his name being 
continued m the cost-book as the owner, was 
compelled to pay some subsequent calls : — Held : 
(1) there was no legal obligation on deft, to cause 
the shares to be registered in his name as the 
owner ; (2) there was an implied obligation on 
him to indemnify pltf. against calls made during 
the time when he was vntually & potentially the 
owner of the shares ; (3) a transfer of shares in a 
cost-book mine need not be stamped ; (4) a con- 
tract for the sale of shares in a cost-book mine is 
not necessarily a contract for an interest in land, 
within the above sect.— W alker v . Barti.ett 
(185(5), 18 C. B. 845 ; 25 L. J. 0. P. 2G3 ; 27 
L. T. O. S. 299 ; 2 Jur. N. S. 643 ; 4 W. R. 681 ; 
139 E. R. 1604, Ex. Ch. 

Annotalionfi : — As to (1) Gonsd. Maxted v. Paine (1871), 
L. R. fi Kxch. 1.32. Refd. Allan v. CImvos (1870), L. K. 5 
Q. B. 178. As to (2) Apld. Evans v. Wood (1807), L. R. 
6 Eq. n, n. ; OriHsoll v. Bristowo (1868), L. R. 3 O. P. 
112; Kcllock v. Enthovon (1874), L. R. <J Q. B. 241. 
Refd. Clieale v. Konward (1868), .3 De G. & J. 27 ; Coles 
V. Bristow'o (1808), L. R. 0 Eq. 149; Maxted Paine 
(1871), L. R. 0 Exch. 132. to (4) Consd. Hayter r. 
Tucker (1858), 4 K. & .1. 243. (^erifrally, Mentd. I’rickett 
V. Badger (1850), 1 C. B. N. S. 290 ; Mathew r. Blackmore 
(1857), 1 H. & N. 702. 

7738. .] — Shares in a mine worked 

on the cost-book principle do not constitute an 
“ interest in land,” within the above sect., in the 
absence of evidence that the shareholders take a 
du'ect interest in the freehold. — P owell v. 
Jessopp (1856), 18 C. B. 336 ; 25 L. J. G. P. 199 ; 
4 W. R. 465 ; 139 E. R. 1400. 

Annotations .’—Consd. JTaytor v. Tucker (1858), 4 K. & J. 
243. Distd. Webber v. Leo (1881), 51 L. J. Q. B. 174. 

7739. What evidence of title purchaser entitled 
to.] — The purchaser of shares in a cost-book 
mining co. is not entitled to a regular abstract 
of title to the mines themselves as if he were 
purchasing a share in the land in which they are 
worked ; but he is entitled to such evidence of 
the constitution of the co. &; of the nature of the 
title under which the mines are worked, as will 
show that the subject-matter of the purcha^se is 
what it professes to be, & that the j)roposed form 
of transfer to him will give hhn a valid title to the 
shares. — CtiRLiNG v. Plight (1848), 2 Ph. 013; 
17 L. .J. Ch. 359 ; 12 L. T. O. S. 61 ; 12 Jur. 423 ; 
41 E. R. 1080, L. C. 

Annotation : — Mentd. Dawes r. Belts (1848), 12 Jur. 709. 

7740. Misrepresentation — Remedy against ven- 
dor,] — If any member of the public had bought 
shares on the faith of that representation [a repre- 
sentation concurred in by all shareholders in a 
cost-book mine that the mine was worth more than 
its true value on its transfer to a lunited co.], 
he would have a good right of action against his 
transferor. — Be Ambrose Lake Tin & Copper 
Mining Co., Fx p. Taylor, Ex p. Moss (1880), 
14 Ch. D. 390 ; 49 L. J. Ch. 457 ; 42 L. T. 601 ; 
28 W. R. 783, C. A. 

Annotations : — Retd. Re British Seamlcsa Paper Box Co. 
(1881), 17 Ch. D. 467. Mentd. Re Cape Breton Co. (188.5), 
29 Ch. D. 795 ,* Lee v. Neuchatel Asphalto Co. (1889), 
41 Ch. D. 1 ; London Trust Co. v. Mackenzie f 189.3), 
68 L. T. 380 ; Lagunas Nitrate Co. v. Lagunas, [1899] 
2 Ch. 392 ; Omnium Electric Palaces v. Baines, fl914] 
1 Ch. 332 ; Re Jubilee Cotton Mills, [1922] 1 Ch. 100. 

7741 ^ Sale of several kinds of mining 

shares In one transaction.] — (1) The sale, in one 
transaction, of several kinds of mining shares, 


will not be set aside for misrepresentation if the 
person seeking relief is unable to restore all the 
shares he has taken. Secics : when the sale is of 
shares of one kind only. Semble : (2) a pltf. 

seeking to set aside a sale of shares is not bound to 
pay calls on them to prevent forfeiture after filing 
his biU. 

The inability of a pltf. to restore certain shares 
which have been forfeited for non-payment of 
calls since his bill was filed, does not deprive him 
of his right to have the sale of such shares & others 
to himself set aside. 

Deft., by means of misrepresentation, sold to 
pltf. twenty shares in N., a mining co., twenty in 
B., twenty in C., twenty in S. B., & twenty in B. B., 
all in one transaction, & m a subsequent trans- 
action 100 other shares in N. Before filing his 
bill pltf. sold twenty of the N. shares, & suffered 
the remaining hundred of the N. shares t^) become 
forfeited, in form, though not in substance, for 
non-payment of calls. These hundred became 
forfeited in substance after the tiling of the bill, 
with the full knowledge of deft. Of the shares 
in B., C., 8. B., & B. B., some became forfeit/Cd 
after the filing of the bill, & others wore never 
forfeited : — Held : (3) pltf. was entitled to have 
the sale set aside. — M aturin p. Tredinnick 
( 1864), 4 New Rep. 15 ; 10 L. T. 331 ; 28 J. P. 
744 ; 12 W. R. 740. 

Annotation : — As to (3) Folld. He Mount Morgan, West Gold 

Mine, Ltd., Exp. West (1887), 50 L. T. G22. 

D, Transfer. 

7742. Whether writing necessary.] — Nohthey 
V. .Tohnson, No. 7723, ante. 

.] — See^ aho, Sub-sect. 3, C., ante. 

7743. Whether stamp required,] — Walker v. 
Bartlett, No. 7737, ante. 

7744 . Certiftcate by transferor of transfer 

of shares.] — To a certificate that A. had transferred 
to deft, certain shares in a mine, was added a 
statement signed by deft., that he agreed to accept 
& take tiie same : — Held : the C(3rtificate was 
evidence against deft, as an admission by him 
that he was a shareholder in the mine, it did not 
require a transfer stamp. — T oll v. Lee (1849), 
4 Exch. 230 ; 18 L. J. Ex. 304 ; 13 L. T. O. S. 
325; 13 Jur. 614; 154 E. R. 1195. 

Amwlation: — Refd. Watson v. Spratley (1854), 10 Exch. 222. 

7745. Duty of purser.] — Tippet v. Johns & 
Tueleaven (Prior to 1860), Tapping’s Essay on 
the Cost-Book, 2nd ed., p. 187. 

7746. Validity of transfer — Non-compliance with 
rules.] — The rules of a mining co. carried on upon 
the cost-book principle, provided that no share- 
holder should dispose of his shares without giving 
notice in writing to the purser of the intended 
transfer, & that every transfer should bo according 
to a particular form provided for that pui*pose. 
The form was printed & contained a notice that 
no transfer was valid or complete unless entered 
in the cost-book & acknowledged by the purser. 
A shareholder agreed to transfer his shares, & 
the proposed transferee stipulated that the 
transferor should pay the calls then due. They 
went together to the office of the co., & deposited 
mth the purser a transfer of the shares executed 
by them both & in the required form, the trans- 
feror paid the calls, but no notice in writing was 
given of the transfer, nor was there any formal 
acknowledgment on the part of the purser : — 
Held : (1) the transferee was properly placed upon 
the list of contributories ; (2 ) he was liable to the 
debts of the co. incurred before the transfer. — 
Be Pennant & Craigwen Consolidated Lead 
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Sect. 1. — Cost-hook companies: Svh-sect. 3,2)., 

F.; svb-s ect. 4. ] 

Mining Co., Mayhew’s Case (1854), 5 De C. M. & 
G. 837 ; 24 L. J. Ch. 353 ; 24 L. T. O. S. 160 ; 1 
Jnr. N. S. 566 ; 3 W. K. 95 ; 43 E. R. 1095, 
L. C. & L. JJ. 

Annotations: — As to (1) Consd. lie Tloyal British Bank, 

Ex p. Walt-on, Ex p. Hue (1857), 26 L. ,T. Ch. 545. As to 

(2) Consd. Taylor v. If ill (1863), 8 L. T. 148. Befd. Re 

Welsh Potosi Lead & Copper Minin^r Co., Ex p. Official 

Liquidator (1857), 29 L. T. O. S. 400. Generally, Mentd. 

Re Great Cambrian Mining & Quarrying Co., Ex p. 

Hawkins (1856), 2 Jur. N. S. 85. 

7747. .] — This was an action by a 

shipping agent against a shareholder of a co. 
carried on on the cost-book system, for the expense 
of shipping certain goods for the co. It appeared 
that deft.’s name was not on the book, <&: there 
was no approval of the transfer of shares to liim 
by the directors pursuant to the rule, <fc conse- 
quently he was not a shareholder : — Held : pltf. 
was non-suited. — Evans r. De Castro (1855), 
25 L. T. O. S. 203 ; siibsegtceni proceedings^ sub 
nom. Be Court Grange Silver Mining Co., 
Ex p. 1)E Castro (1856), 2cS L. T. O. S. 141. 

7748. Evidence of — Entry of transferee’s name 
in cost-book.] — Reynold’s Executory. Basseit’s 
Executor (prior to 1854), Wordsworth’s 
.Toint-Stock Companies, 10th ed., p. 375. 
Annotation: — Refd. Watson r. Spratley (1854), 24 L. J. Ex. 

53. 

7749. Transferor — Right to indemnity — Failure 
of transferee to register transfer.] — W alker v. 
Bartleti% No. 7737, ante, 

7750. Transfer to party Incompetent 

to accept transfer.] — W atson v, Mili.er, [1876] 
W. N. 18. 

7751 . Transfer of shares after judgment in 

action for nuisance caused by working mine — 
Whether injunction granted against transferor.] — 

Mati'HEWs V, King (1865), 3 H. & C. 910 ; 13 
L. T. 120 ; 159 E. R. 793 ; sub nom. Mathews v. 
King, 29 J. P. 632. 

Whether contributory .] — See Sub-sect. 6, 

C., post. 

7752. Transferee — Liability for debts of company 
— Incurred before transfer.] — Be Pennant & 
Craigwen Consolidated IjEad Mining Co., 
Mayiiew’s Case, No. 7746, ante. 

7753. .] — A transferee of shares 

in a co. conducted on the cost-book principle, 
takes his shares with their past as well as future 
liabilities ; the deed of settlement of tlic co., 
containing a provision for the transfer of shares. 
Such liability is independent of any special con- 
tract between the transferor & transferee. 

The rule is not affected by the circumstance 
that the transferor is one of the creditors of the 
co. ; the shares in the hands of the transferee, 
A the transferee personally, become liable, on a 
deficiency of the assets of the co., to contribute 
towards the payment of the debt of the transferor. 
— Taylor v. Ifill (1863), 1 New Rep. 566 ; 8 
L. T. 148. 

7754. Incurred before registration of 

transfer — Unauthorised registration.] — A trans- 
feree of shares in a cost-book mine, the rules of 
which require transfers to be registered, in order 
to convey an interest in the mine, is not liable for 
debts of the concern contract-ed before his transfer 
is registered. A. agreed to accept a transfer of 
shares in trust from B., with an understanding 
that the transfer was to take effect only in the 
event of B. going abroad. B. never went abroad, 
but without, as the jury foimd, A.’s authority 
registered the transfer ; — Held : this unauthorised 
registration did not render A. liable as a partner 


for debts of the co. — Thomas v. Clark (1850), 
18 C. B. 662 ; 25 L. J. O. P. 809 ; 139 E. R. 1530. 

Whether contributory.] — See Sub-sect. 6, 0., 

post. 

E. RelinquishmenU 

7755. Power of member to relinquish.] — (1) A 

shareholder in a mine conducted on the cost-book 
principle, who complies with the regulations of the 
cost-book, providing that notice should be given 
by him of his intention to retire, is discharged 
from all further responsibilities & liabilities with 
respect to the affairs of the mine. 

(2) What the cost-book principle is cannot be 
judicially taken notice of by the ct. What that 
principle is must be proved in the cause, as any 
other custom . — Be Pennant & Craigwen Con- 
solidatpjd Dead Mining Co., Eenn’s Case (1854), 
4 De G. M. & G. 285 ; 2 Eq. Rep. 944 ; 22 
D. T. O. S. 311 ; 2 W. R. 282 ; 43 E. R. 517, 
L. C. &i L. <TJ. 

Annotatums : — As to (1) Refd. Re Pennant &: C^raig^ven 

Consolidated Load Mining Co., Mayhew’s Case (1854), 

5 De G. M. & G. 837. As to (2) Refd. Re Great Cambrian 

Mining & Quarrying Co., llawkin’s (Jase (1856), 2 K. & J. 

253. 

7756. Without discharging arrears.] 

(1) The ct. does not, without evidence, take 
judicial cognisance of the meaning of the term 
“ cost-book principle.” 

(2) In a CO. conducted on the “ cost-book 
principle,” shareholders in aiTear were, by a 
general meeting, allowed to surrender their shares 
without discharging such arrears ; — Held : the 
shares having been legally suiTendered, the 
surrenderors were not contributories. — Be Bodmin 
United Mines Co. (1857), 23 Beav. 370 ; 26 
D. J. Ch. 570 ; 29 D. T. O. 8. 20 ; 3 Jur. N. S. 
350 ; 5 W. R. .300 ; 53 E. R. 145. 

7757. After call made— But before payment 

of call.] — (1) By a rule of a joint-stock co., 
carried on on the cost-book principle, it was 
provided, that a shareholder might relinquish his 
shares, provided he should have paid his pro- 
portion of the costs & liabilities then ineuxTed by 
the co., *k> thereupon such shareholder should 
cease to be affected by any liability, become 
entitled to his share of the then assets of the co. 

On Jan. 2 a call was made on the shareholders, 
payable on Jan. 28. E, on Jan. 27 gave notice 
of relinquishment of his shares without paying 
the call ; — Held : he was at liberty to do so. 

(2) If the calls were not paid within twenty- 
eight days after notice, the shares were to be 
forfeited. E. not having paid the call on the 
shares relinquished, the forfeiture having been 
subsequently confirmed by the co. : — Held : he 
ought not to be put upon the list of contributories 
in respect of those relinquished shares . — Be 
Mixon Copper Mining Co., Edwards’ Case 
(1860), 1 D. T. 399. 

7758. Right of relinquishing member — To share 
of assets.] — A shareholder in a Cornish mine 
worked on the cost-book system, relinquished 
his shares in July, 1868, & paid his share of the 
expenses up to his retirement. In Aug. 1869, 
an order for winding up the co. was made, & 
the retired shareholder claimed to prove as a 
creditor for the value of his share of the stock 
& plant. The assets were insufficient to pay 
the Creditors of the mine. It having been found 
by a jury that, according to the custom of Corn- 
wall, an adventurer in a cost-book mine, upon 
relinquishing his shares & discharging his pro- 
portion of the liabilities of the co. at that date, 
is entitled to be paid his share of the then value 
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of the stock & plant, & that such share is due to 
him immediately, & payable within two years, 
the proof was admitted . — Re Prosper United 
Mining Co., Ex p. Palmer (1872), 7 Ch. App. 
286 ; 20 L. T. 374 ; 20 W. R. 323, U. J J. 

Annotation: — Refd. Be Frank Mills Mining Co. (1883), 23 

Ch. D. 52. 

7769. Mode of valuation.] — In a co. 

formed on the cost-book system the practice had 
been for a shareholder to be at liberty to retire 
on the terms that if the co. was solvent he received 
from the co. a sum of money equal to his ratable 
proportion of the excess of the assets above the 
liabilities, but if the co. was insolvent he paid to 
the CO. his ratable proportion of the excess of the 
liabilities above the assets. In every case in wliich 
a shareholder had retired when the liabilities 
were in excess of the assets tlie purser in calcula- 
ting the value of the assets had entered all the 
arrears of calls as good debts, & the shareholder 
retired on paying only his proportionate part 
of the excess of the liabilities over the assets 
according to the number of shares, without 
regard to the solvency or insolvency of the other 
shareholders. 0. gave notice to retire in Nov. 1 879, 
but no account was made out showing what he 
was to pay. In Mar. 1880, an order was made 
to wind up the co. The liquidator, in 1882, 
made out an account showing what C. was to pay, 
<fe in estimating the assets omitted all arrears of 
calls owdng by insolvent shareholders, & then 
calculated C.’s contribution by dividing the excess 
of liabilities over assets ratably among O. & the 
other solvent shareholders : — Held: (1) the fact 
that on all previous occasions the assets had been 
reckoned without any allowance for the insolvency 
of persons owing arrears of calls, & the contribution 
of the retiring shareholder ascertained without 
reference to the insolvency of any of the continuing 
shareholders, was not sufficient evidence of an 
agreement among the shareholders that the con- 
tribution of a retuing shareholder should be calcu- 
lated on that footing; (2) The course of practice 
followed by an officer of a co. was not so strong 
evidence of an agreement sanctioning that practice 
as a course of practice in an drdimiry partnership 
of few members; (3) C. was entitled to have the 
assets of the co. valued on the footing of its being 
a going concern, which it was when lie gave notice 
of retirement, A the solvency of the persons who 
owed calls, & of the continuing shareholders, 
must be taken as matters st/ood at the date of the 
notice of retirement, not at the time when the 
account was made out. — Re Frank Mills Mining 
Co. (1883), 23 Ch. D. ,52 ; 52 L. .1. Ch. 457 ; 49 
L. T. 193 ; 31 W. R. 440, C. A. 

Annotation : — Generally y Mentd. Gleaner Co. v. Assmt. 

Com., 11922] 2 A. C. 109. 

Liability of relinquishing member — As con- 
tributory.] — See Sub-sect. 6, C., post. 

To third parties.]-- Nos. 7651, 7652, ante, 

F. Forfeiture. 

7760. For non-payment of calls — Validity.] — In 

mines worked on the cost-book system there is 
no custom to forfeit shares for non-payment of 
calls, without special stipulation. 

A., B. &. C. joined in a mining adventure on the 
cost-book principle, as recognised in Devonsliire 
& Cornwall. A. fell into arrear with liis calls. 
Notice was given him of a meeting to declare his 
shares forfeited. The meeting was held, but 
instead of his shai’es being declared forfeited, a 
resolution was passed granting him an extension 
of time, ** such extended time to cease on,” etc. ! 

J. — VOL. X. 


No payment was made & no further notice was 
given ; but a fortnight after the extended time 
had expired the shares were declared forfeited : — 
Held : such declaration of forfeiture was invalid. — 
Clarke & Chapman v. Hart (1858), 6 H. H. Oas. 
633 ; 27 L. J. Ch. 615 ; 32 L. T. O. S. 380 ; 5 
Jur. N. S. 447 ; 10 E. R. 1443, H. E. ; affg. S. O. 
suh nom. Hart v. Clarke (1854), 6 De G. M. & G. 
232, L. JJ. 

Annotations : — Distd. Rule v. Jewell (1881), 18 Ch. B. 660. 

Refd. Brysdale v. Piggott (1856), 8 Be G. M. & G. 516 ; 

Re Affrlculturlst Cattle Inace., Spackman’a Case (1864), 

12 W. R. 1133 ; Garden Gully United Quartz Mining Co. 

V. M*Li8ter (1875), 1 App. Caa. 39 ; Erlanger v. New 

Sombrero Phosphate Co. (1878), 3 App. Caa. 1218 ; 

Pahnor V. Moore, [1900] A. C. 293 ; Hopkinson v. Mortimer, 

Harley, [1917] 1 Ch. 646. 

7761. .] — Simmons, etc. (Share- 

holders in West Devon Great Consols Mines) 
V . Phillips (1886), 2 T. L. R. 455, C. A. 

7762. Action to set aside forfeiture — 

Laches.] — At a meeting of the partners in a cost- 
book mine held in 1874, it was stated that the 
mine was £2,003 in debt, & a call of £25 was made 
upon each of the six shares in the mine. Two 
of the partners did not pay this call, & were in 
arrear for other calls. At subsequent meetings 
in J une, 1874, the shares of these partners were 
declared to be forfeited. These two partners 
took no steps as to the mine until July, 1879, 
when they made a claim, in Sept. 1880, they 
brought an action, alleging that the shares had 
not been regularly forfeited, & claiming to be still 
partners. It appeared that the mine was in debt 
in 1878 : — Held : even assuming the shares not 
to have been regularly forfeited, pltfs., under the 
circumstances, could not, after lying-by for more 
than six years, successfully assert their claim to 
be partners. — Rule v, Jewell (1881), 18 Ch. D. 
660 ; 29 W. R. 755. 

Annotation : — ‘Mentd. Lambert v. Addison (1882), 46 1^. T. 20. 


Sect-sect. 4. — Regulation and Management. 

7763. Purser — Duties of.] — Tippet v. Johns &; 
Treleaven (Prior to 1850), Tapping’s Essay on 
the Cosi-Book, 2rid ed. p, 187. 

7764. Rights of — Recovery of money lent 

for purpose of mine — Release.] — Pltf. A., the purser 
of a mine, in order to carry it on, raised money by 
the deposit of a promissory note, made in his 
favour by seven of the shareholders, & which two 
other shareholders had refused to sign, & applied 
the money so raised in paying the workmen. At 
a subsequent meeting of the shareholders 
creditors, an assignment of the mine, in order to 
sell it, & pay the debts, was resolved upon, & A. 
then claimed to be admitted as a creditor for money 
which he had raised on a note of hand to pay the 
workmen. A deed of assignment was accordingly 
executed, to which all the adventurers were parties 
of the first part, & the several pereons whose names 
were thereunto subscribed, as creditors of the 
adventurers, for supplies to debts incurred by 
them in respect of the same mine, to the amounts 
set opposite their respective names, of the second 
part. The deed, after reciting that the share- 
holders had in the prosecution of the mine incurred 
debts thereon with the persons parties thereto 
of the second part, contained a conveyance in 
trust for those creditors, & a provision that no 
action should be brought by any of the persons 
parties thereto of the second part, against any 
of the persons parties thereto of the first part, for 
the recovery of any debts due or owing upon the 
mine, or in anywise relative thereto ; & that if 
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Sect. 1. — Cost-hook companies: Sub-sects. 4, 6 <£r 6, 
A., B. 

any such action was brought, the deed might be 
pleaded as a release. A. executed the deed, the 
amount of the note & interest thereon being placed 
against his name. To an action brought by A. 
upon the note against the seven persons who signed 
it, they pleaded the deed as a release, averring that 

A. signed it as a creditor of the parties thereto 
of the first part, in respect of the causes of action 
in the declaration mentioned, which allegation 
was traversed by the replication : — Held : A. 
must be held to have signed the deed in respect 
of liis claim for the advance of the money raised 
upon the note, & applied for the use of the mine, 
& not in respect of his claim upon the note itself, 
which therefore was not released, & consequently 
the plea was not proved. — Lanyon v, Davey 
(1843), 11 M. & W. 218 ; 12 L. J. Ex. 200 ; 152 
E R 782 

7765. Recovery of company’s docu- 

ments from third party — Whether entitled to sue 
in own name.] — Detinue for documents of pltf. 
Plea, that they were delivered to deft, by persons 
jointly interested in them with the pltf. ; that the 
said persons never demanded them back ; &; 

that deft, held with their consent. The e\ddence 
was, that pltf. w^as a shareholder & purser in the 

B. Mining Co., & that he had delivered the docu- 

ments to deft., an accountant, in pursuance of a 
resolution of the shareholders, in order that deft, 
might report on the state of the co.’s affairs, & 
that pltf. in his own name, &: not on behalf of the 
other shareholders, had demanded them back : — 
Held : the plea raised a good defence, <fe was 
proved. — Atw'ood v. Ernest (1853), 13 C. B. 881 ; 
22 L. J. C. P. 225 ; 21 L. T. O. 8. 185 ; 1 W. R. 
430 ; 138 E. R. 1449 ; suh nom. Ain^woOD v. 

Ernest, 1 0. L. R. 738 ; 17 Jur. 003. 

Liability of — On bill of exchange.] — See 

Agency, Vol. I., p. 014, Nos. 2048, 2049. 

Manager — Liability of — On bill of exchange.] — 
See Agency, Vol. I., p. 044, No. 2047. 

7766. Directors — Powers of — To borrow money.] 
— Burmestt^i V. Norris, No. 7728, a7ite. 

See, also. Sub-sect. 2, B., ante. 

7767. Cost-book — Whether stamp necessary.] — 
VrsuAN V. MowAT'r, No. 7713, ayite. 

7768. Rules — Effect of — As evidence — That 
money duly paid to company’s bankers.]— Johnson 
V, GosLLE'ri% No. 7733, ante. 

7759 , On contracts made before 

company formed.] — A co. constituted upon the 
cost-book system is bound only by the rules & 
regulations entered in the cost-book, & is not 
bound by a preliminary contract made before the 
formation of the co. — Thomas v. Uobler (1861), 
4 De G. E. & J. 3 99 ; 5 E. T. 504 ; 8 Jur. N. S. 
125 ; 45 E. R. 1160, L. 0. 


Sub-sect. 5. — Legau Proceedings by and 
AGAINST Cost-Book Companies. 

7770. Action against co-partners — Parties.] — 

The bill alleged, that M. being entitled to a mining 
lease, divided it into a hundred sliares, of wliich 
pltf. became entitled to two, & other parties to 
nineteen shares ; that M., with the concuiTence 
of the other pai^ties, to whom ho had accounted, 
but unlvnown to pltf., sold & conveyed the mining 
lease to A., B., & C., for forming a now co.. Sc in 
trust for new shareholder’s. Sc that he received the 
consideration paid by A., B., Sc C., one half in 
money,. Sc the other half in shares in the new 


adventure, & which shares were transferable by 
the delivery of the certificates. The bill stated, 
that M. still possessed shares Sc certificates, & 
insisted that pltf. had a right either to adopt or 
reject the contract with A., B., Sc C., Sc either to 
receive his share of the consideration paid, or to 
have his original two-hundredths made good, out 
of the interest then possessed by M. in the new 
adventure. On demurrer : — Held : A., B., & C., 
Sc the other shareholders, were not necessary 
parties ; but the bill might be sustained against 
M. alone. — Mare v. Maeachy (1836), 1 My. Sc Cr. 
659 ; 5 L. J. Ch. 345 ; 40 E. R. 490, L. C. 
Annotationa : — Refd. Turner v. Borlase (1840), 11 Sim. 17 ; 

Walworth v. Holt (1841), 6 Jur. 237. 

7771 . ,] — The owner of nearly one 

half the shares in a valuable mine in Cornwall, 
which was divided into 1,624 shares, having 
become bkpt., his assignee Sc the other shareholders 
agreed, without the consent of the creditors, to 
dispose of his shares amongst themselves Sc their 
friends ; &, in order to effect that object, they 
arranged that the mine should be sold, in an 
amicable suit to bo instituted by a creditor of the 
mine against the then shareholders ; that the 
mine should be re-purchased by the assignee at a 
certain sum. Sc that a new co. should bo formed, 
consisting of the old Sc new shareholders. The 
bkpt.’s shares were disposed of accordingly, the 
assignee Sc the old shareholders having agreed to 
take some of them ; H. & T. to take another 
jointly ; Sc certain other persons, the remainder. 
Afterwards it was agreed that the shares in the 
mine should be altered to 54th shares. The decree 
was then obtained, & the mine sold Sc- re-purchased 
as had been arranged. H. Sc T. then agreed to 
sever their share. The creditors having discovered 
the circumstances under which the bkpt.’s shares 
had been disposed of, the assignee was removed, & 
pltf. appointed in his place. Pltf. filed a bill 
against It. alone, alleging tliat H. Sc all the other 
shareholders had notice of the circumstances 
before mentioned, & praying that H. might 
transfer her share to him. Sc account for Sc pay to 
him the profits thereof, & that a receiver might 
be appointed of the profits of the mine : — Held : 
“ the profits of the mine ” must be taken to mean 
the profits of the share sought to be recovered ; & 
none of the other shareholders were necessary 
parties to the bill. — Turner v. IDll (1840), 11 
8im. 1 ; 59 E. R. 773. 

7772. .] — Sibley v. Minton, No. 

7696, ante. 

7773. Inspection of books & papers.] — An 

order was made on deft, against one of the com- 
mittee of management of a mining co., worked on 
the cost-book principle, for inspection of books Sc 
X)apers in the custody of the secretary. — Chaffers 
V. WooLMER (1857), 30 L. T. O. S. 126. 

7774. Bankruptcy proceedings — Power of purser 
to institute.]— Nance, Ex p. Ashmead, No. 
7708, ayite 


Sub-sect. 6. — Winding up. 

A. In General. 

7775. Jurisdiction of Court of Chancery to wind 
up — Company working mine in Germany.] — Be 

Duisberg Iron Works Co. (1850), 14 L. T. O. S. 
526. 

7776 . Company working mine in Ireland.] — 

Be Kilbricken Silver Lead Mining Co. (1849), 
14 E. T. O. S. 127. 

7777. — — Company working mine in Devon.] — 
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ARUNDEiiL V. Atwell (1853), Tapping’s Essay 
on the Cost-Book, 2nd ed., p. 7. 

^ 7778. .] — The Ct. of Ch. has jurisdic- 

tion to wind up the aiXairs of a mine on the cost- 
book principle, situated within the jurisdiction of 
the Devon Ot. of Stannaries, although the share- 
holders presenting the petition for the winding-up 
order do not represent one-tenth in value of the 
shares of the co . — He South La-dy Bertha Mining 
C o. (1862), 2 John. & H. 376 ; 32 L. J. Ch. 92 ; 
7 L. T. 20 ; 9 Jur. N. S. 170 ; 10 W. R. 687 ; 
70 E. R. 1103. 

7779. Company registered as limited com- 

pany — As regards transactions before winding up.] 

— CO. was formed in 1853, & carried on upon the 
cost-book principle until 1857, when it was 
registered as a limited co., under 1856 Act, & an 
order was subsequently obtained for winding up 
the affairs in bkpcy. An order was now made 
upon petition that the co. should be wound up 
in Chancery, under Joint-Stock Cos. Acts, 1848 
(c. 45), & 1849, c. 108, in respect of such trans- 
actions as occurred prior to the date of registration 
as a “limited co .” — Re Welsh Potosi Mining Co. 
(1858), 27 L. J. Ch. 311 ; 31 L. T. O. S. 129 ; 4 
Jur. N. S. 577. 

AnnMaii.on : — Refd. Re Pliimstead, Woolwich & Charlton 

Cousmnors Pure Water Co., 6c Plmnstead, Woolwich & 

Cliarlton Consumers’ Pure Water Co.. Same Co. v. Davis, 

Ellis V. Same Co. (1860), 29 L. J. Ch. 741. 

Mining company in Stannaries.] — See 

Sect. 2, sub-sect. 4, A., post. 

7780. Who may petition — Director — For money 
lent for carrying on mine & payment of creditors — 
Costs.] — He Court Grange Silver-Lead Mining 
C o., Ex p. Sedgwick, No. 7709, ante. 

B. Grounds for Winding up. 

7781. Affairs of company embarrassed.] — Re 

Ktlhhicken Silver Lead Mining Co. (1849), 
14 L. T. O. S. 127. 

7782. Inability to pay debts.] — Two mining cos. 
agreed to amalgamate upon certain terms, one of 
which was, that one co. should pay to the other 
£1,600, should also provide working materials 
of the value of £1,600 for the mines of the other. 
This agreement was afterwards modified by a new 
agreement, which provided for the security by 
promissory notes of the debts due from one co. 
to the other. These promissory notes were not 
given, there was a conflict of evidence as to 
whether the debt from one co. to the other was ever 
in fact paid ; but the amalgamated co. carried on 
business &, made calls, which were partly paid. 
No profits wore obtained from the mines, & at a 
meeting in Sept, it was proposed that the co. 
should bo wound up. This was approved by the 
majority of shareholders present, but negatived 
on the votes being taken, because one of the dis- 
sentients voted in respect of about 17,000 shares. 
The CO. then ceased to carry on business, &> actions 
were brought against some of the directors in 
respect of the co.’s debts. Of these actions due 
notice was given to the co., but they did not 
provide for them in any way. The landlord of 
one of the mines had also proceeded to recover 
the rent. On a petition for a winding-up order 
being presented : — Held : these circumstances 
brought the case within the winding up Acts ; & 
the order was made accordingly. — Re Pennant 
& Craigwen Consolidated Lead Mining Co. 
(1851), 18 L. T. O. S. 152 ; 15 Jur. 1192. 

7783. .] — Where a co. had instigated one 

of its creditors to recover from a defaulting share- 
holder a debt for which the co. was liable ; — Held : 
the shareholder could not proceed to obtain a 


conditional order for dissolution under Joint-Stock 
Companies Act, 1848 (c. 45), s. 12, & the circum- 
stances of the case in question, though falling 
within the scope of sect. 5, afforded no test of 
insolvency. — Re Wheal Lovell Mining Co., 
Ex p. Wyld (1849), 1 Mac. & G. 1 ; 1 H. & Tw. 
125 ; 18 L. J. Oh. 139 ; 13 L. T. O. S. 181 ; 13 
Jur. 133 ; 41 E. R. 1163, L. O. 

Annotations : — ^Refd. Re Monmouthshire & Glamorganshire 

Banklngr Oo. (1851), 16 Beav. 74 ; Re British Alkali Oo., 

Ex p. Guest (1852), 5 De G. & Sm. 458. Mentd. Lanyon 

V. Smith (1863), 3 B. & S. 938. 

C. Contributories. 

7784. Who are — Allottee not having signed rules 
— Statement on certificate that shares held subject 
to rules.] — Re Great Cambrian Mining & 
Quarrying Co., Richardson’s Case, No. 7703, 
ante. 

7786. .] — Re Great Cambrian 

Mining & Quarrying Co., Hawkins’ Case, No. 
7702, ante. 

7786. Holder of scrip certificates — Whether 

contract with company established.] — Where a 
shareholder of a cost-book has bond fide signed the 
books of the co., has then handed his scrip certifi- 
cates to a total stranger to the co., & that stranger 
holds the certificates, there is no contract between 
the co. & such stranger, so as to fix him with 
liability as a contributory to the co. on its being 
wound up. 

The secretary of a co. signed the books for 
some shares, &; admitted the receipt or control of 
scrip certificates for others on account of a third 
party. The secretary alleged that he had not 
signed the books in respect of the certificates : 
&; that, although the other party had signed 
the books of the co. for his shares, he had 
never received any of them : — Held : there was 
a contract between the secretary &> the co., &, 
under the circumstances of the case, the secretary 
was bable as a contributory in respect of some of 
the shares for which he had signed the books, & 
for the amount of shares represented by the scrip 
certificates so received by him. — Re Great 
Cambrian Mining & Quarrying Co., Ex p. 
Bowen (1856), 27 L. T. O. S. 297 ; 4 W. R. 800. 

Annotation : — Mentd. Re Cornwall (1856), 28 L. T. O. S. 

221 . 

7787. Transferee — Under void transfer.] 

In 1851, the co. had called up & expended all the 
capital contemplated by the deed, viz. £10 per 
share. The co. had been established in 1849, 
professedly on the cost-book principle, with 
monthly meetings, three directors, one to retire 
annually, <fc no new member to be admitted until 
approved by a board of directors. After 1851 
no new directors were appointed. In Mar. 1862, 
the co. being indebted to S., one of the shareholders, 
in about £1,000, a meeting was called &> held some 
time in spring or summer of that year, at which 
all the adventurers attended. It was then resolved 
that the whole authority of the board of directors 
should be handed over to the secretary, to be 
exercised under the supervision of S. alone, who 
was to furnish all moneys necessary to work the 
mine, to try & redeem what had been already lost. 
Previously to this meeting, viz. in 1851, P. one 
of the shareholders, being indebted to De C. 
placed in deposit with him ten shares as a security. 
After the meeting, P., without informing De O. 
of the change of circumstances in the co., offered 
to relinquish the ten shares to De C. in part 
payment. In Dec. 1852, De C. having put 
inquiries to the secretary, which were satisfactorily 
answered, agreed in writing to take these shares 
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D, Sect, 2 : S ub-sects, 1, 2, 3 4, 

on the same terms as P. held them. In Apr. 1853, 
De C. endeavoured to sell the shares in question 
to other parties, & with that view applied to be 
admitted on the register as a transferee. This 
was at first refused, but ultimately assented to, 
but no such registration ever took place. The 
next meeting of the co. did not tfiike place till 
1854, when it appeared that the loss for which 
the co. was liable to S. amounted by this time to 
nearly £5,000. In 1856 S. alone presented his 
petition to have the co. wound up, on which an 
order was made accordingly : — Held : De C. was 
not liable to be placed on the list of contributories. 
— Re Court Grange Silver Mining Co., Ex p, 
De Castro (1856), 28 L. T. O. S. 141 ; 2 Jur. N. S. 
1203. 

7788. Member relinquishing shares — Before 

company registered under Companies Acts,] — 

A shareholder in a mining co. on the cost- 
book principle gave notice, according to the rules 
of the CO., of his ceasing to be a member of it. 
Afterwards the co. was registered under the 1856 
Act, as a limited co., & was subseciuenily wound 
up : — Held : the shareholder was not liable to be 
placed on the list of contributories of the co. 
ordered to be wound up. — Re Welsh Potosi 
Lead & Copper Mining Co., IjTD., Lofthouse’s 
Case (1857), 2 De G. & J. 69 ; 27 L. J. Bey, 1 ; 
31 L. T. O. S. 19 ; 6 W. R. 140 ; 44 E. R. 914, 
L. C. & L. JJ. 

Annotation : — Expld. & Apld. Lanyon r. Smith (1863), 3 B. 

Sc S. 938. 

7739 . ,] — B. a shareholder in a 

mining co. on the cost-book principle, retired from 
it under a provision in the cost-book enabling a 
shareholder to surrender his shares. A few weeks 
afterwards the co. w^as registered under 1856 Act, 
& B.’s name was entered in the register & 
returned in the list of shareholders. An order 
having been subsequently made for winding up 
the commr. placed B.’s name on the list of con- 
tributories : — Held : B.’s name ought never to 
have been on the register of shareholders, & 
ought to be removed from it under the power 
given by 1866 Act, s. 25, of amending the register, 
& it ought also to be removed from the list of 
contributories . 

Qu. : whether the name of a registered share- 
holder can be removed from the list of con- 
tributories without an amendment of the register. 
— Re Welsh Potosi Mining Co., Ltd., Birch’s 
Case (1857), 2 De G. & J. 10 ; 27 L. J. Bey. 4 ; 
31 L. T. O. S. 19 ; 6 W. R. 141 ; 44 E. R. 891, 
L. C. & L. JJ, 

Annotaiions : — Expld. & Apld. Lanyon v. Smith (1863), 

3 B. Sc S. 938. Refd. lie Moseley Green Coal & Coke Co., 

Ex p. Fox (1863\ 8 L. T. 223 ; lie Southampton, etc. 

Boat Co., Bird’s Case (1864), 4 De G. J. & Sm. 200. 

Compare No. 7651, ante, 

7790. All formalities compiled with — 

Purser exceeding authority In dealing with member. 

— A shareholder in a co., carried on upon the 
cost-book principle, relinquished his shares upon 
paying his pro rata portion of the liabilities of the 
co. All the formalities requii'ed for the relinquish- 
ment of such shares were regularly complied with 
& entered in the books of the co., & the 
correspondence was conducted with the purser, 
who fixed the amount to be paid by the shareholder 
without the sanction of the managing committee : 
— Held : (1 ) the purser being the authorised officer 
of the CO. U) conduct such transaction, the share- 
holder was exempted from liability in respect of 
any excess of power on the part of the purser ; 
(2) upon the wmding up of the co. it was ordered 


that such shareholder should not be placed on the 
list of contributories . — Re Wrysgan Slate 
Quarrying Co., Ex p, Birch (1859), 28 L. J. Ch. 
894; 7W. R. 335. 

7791. More than two years before 

winding-up order made — Within two years of mine 
stopping.] — (1) The holder of shares in a cost-book 
mining co. transferred all his shares to a transferee 
for a nominal consideration. The co. registered 
the transfer & made calls on the transferee, & 
then discovered that the transferee was a poor 
man & could not pay anything. They brought 
an action & recovered judgment against him, & 
afterwards forfeited his shai*es for non-payment 
of calls. More than two years after the transfer 
an order was made for winding up the co. : — ■ 
Held : assuming that the transfer was fraudulent 
under Stannaries Act, 1869 (c. 19), s. 30 the transfer 
having been acted on & the shares forfeited by 
the co., with knowledge of the insolvency of the 
transferee, it could not be set aside in the winding 
up, & the name of the transferor could not be put 
on the list of contributories. 

(2) A shareholder in a cost-book mine who has 
ceased to be a shareholder more than two years 
before the order for winding up, cannot be put 
on the list of contributories as a past member, 
although he had not so ceased for two years before 
the mine ceased t/O be worked. — Re Wheal Unity 
Wood Mining Co., Cjiynoweth’s Case (1880), 
15 Ch. D. 13 ; 42 L. T. 636 ; 28 W. R. 897, C. A. 

7792. Transferor — ^Transferee not regis- 

tered.] — Upon the winding up of a co. carried on 
upon the cost-book principle, it appeared, by their 
deed, that shares in the co. would pass by the 
delivery of the certificates ; but no shareholder 
was entitled to a dividend unless his nanus was 
entered in the share register-book. A shareholder, 
who had transferred his shares, but whose 
transferee had not been registered : — II dd : to 
be liable as a contributory of the co. — Re Wrysgan 
Slate Quarrying Co., Ex p, Hhmby (1859), 28 
L. J. Ch. 875 ; 33 L. T. O. S. 7 ; 5 Jur. N. S. 215 ; 
7 W. R. 335. 

7793. Transfer to nominee — Trans- 
action not bona fide.] — C. took 300 shares in an 
unregistered cost-book mining co., but in order 
to raise the value of the shares by increasing the 
apparent number of the siiareholders, caused 100 
of the shares to be transferred into the name of 
G. k> 100 into the name of P. ; G. 1*. signed the 
transfers, & allowed their names to be placed on the 
register of shareholders, but C. paid the calls & 
was the real owner of the shares. 

Tlie company being wound up under 1862 
Act : — Held : C. was rightly placed on the list 
of contributories in I’espect of the whole 300 shares. 
— lie Wheal Emily Mining Co., Cox’s Case 
(1863), 4 De G. J. & 8m. 53 ; 3 New Rep. 97 ; 
33 L. J. Ch. 145 ; 9 L. T. 493 ; 9 Jur. N. 8. llSf; 
12 W. R. 92 ; 46 E. R. 834, L. JJ. 

Annotations : — Distd. Re Great Wheal Busy Mining Co., 

King’8 OaHO (1871), 6 Ch. App. 190. Refd. Re Britannia 

Fire Aseocn., Coventry’s Case, [1891 J 1 CJi. 202. 

7794. Transaction bond fide.] — 

K., the secretary of an unregistered co. carried 
on upon the cost-book system, purchased shares 
in the co., &> had them transferred to a nominee, 
who was a man of small means, his object being 
to prevent its being generally known that he was 
trafficking in shares in the co. The transfer was 
registered, & about three years afterwards the co. 
was wound up by an order of the Ct. of Stannaiaes : 
— Held : the transaction was a bond fide purchase 
of shares in the name of a trustee, &> K, could not 
be put on the list of contributories in respect of 
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them. Semble : even if K. had purchased the 
shares in the name of a nominee for the purpose 
of escaping liability, yet as K. was never under 
any obligation to the co. in respect of those shares, 
he could not be made a contributory. — Re Great 
Wheal Busy Mining Co., King’s Case (1871), 
6 Ch. App. 196 ; 40 L. J. Ch. 361 ; 24 L. T. 599 ; 
19 W. R. 549, L. JJ. 

Annoiaiions : — Apld. Re National Bank of Wales, Massey 

& Giffln’fl Case, [1907] 1 Ch. 582. Refd. Re London, 

Bombay & Mediterranean Bank (1881), 18 Ch. D. 581 : 

11. V. Lambourn Valley By. (1888), 22 Q. B. D. 463. 

7795. Transaction acquiesced in 

by company.] — Re Wheal Unity Wood Mining 
Co., Chynoweth’s Case, No. 7791, ante, 

D, Proof, 

7796. For what amount.] — mining co. was 
formed upon the cost-book principle. In Dec. 
1865, calls were made on the shareholders, which 
H. & ,T., two of the shareholders, failed to pay. 
In Feb. 1866, G. who was a creditor of the co. for 
a considerable sum, at the instigation of the co. 
commenced an action against II. for the debt 
due by the co. The co. were desirous by means 
of tills action to compel II. to pay his calls. When 
the action came on for trial, & a jury had been 
swoin, it was arranged that a verdict should be 
found against H. for the amount of calls due from 
him costs, & this having been done, judgment 
was onterod up against li, for the amount of the 
verdict. In May, 1866, G., at the instigation 
of the co., brought a similar action against J, 
The sum claimed in this action included a pai’t 
of the debt claimed in the action against H. as 
well as a debt subsequently incurred by the co. 
At the trial of tliis second action the jury found a 
verdict for pltf. for a sum wliich was afterwards 
raised by the ct. to £787. Before judgment could 
be entered up J. petitioned to wind up the co., & 
a winding-uj) order was made, & also an order to 
stay proceedings in the action by G. against J, 
After the action against J. various sums were 
paid by the co. to G. These sums exceeded the 
£787, but the evidence showed that the intention 
of the co. in paying them was to apply them in 
discharge of the debt due to G. before the action 
against 11. On the footing of such an appro- 
priation a balance remained due from the co. to 
G., & he carried in a claim in the winding up for 
that balance : — Held : the claim was properly 
admitted, the co. having a right to attribute the 
payments made by them to H. to the earlier 
debt. — Rs Whbial Ludco'it & Wrey Consols 
Mines Co., Ex r. .Tackson (1869), 21 L. T. 67 ; 
17 W. 11. 745, L. J J. 

Sect. 2.— MINING COMPANIES IN THE 
STANNARIES. 

Sub-sect. 1. — Jurisdiction op Stannaries 

Court. 

In general.] — See Courts, Vol. XVI., p. 203. 

7797. To rectify register.] — The jurisdiction con- 
ferred by 1862 Act, s. 35, to rectify the register 
of companies within the district of the Stannaries, 
does not exclude the jurisdiction of the Superior 
Cts. of common law & equity for the same purpose. 
— Re Penhale & Lomax Consolidated Silver 
Lead Mining Co. (1867), 2 Ch. App. 398 ; sub 
nom. Re Penhale & Lomax Consolidated Silver 
Lead Mining Co., Ltd., Ex p, Atter, 30 L. J, Ch. 
615 ; 16 L. T. 336 ; 15 W. R. 664, L. J J. 
Annotations: — Consd. Dunbar v. Harvey, [1913] 2 Ch. 530. 
Befd. Re Radium Ore Mines (1913), 110 L. T. 57. 


7798. To order Inspection of company’s books & 
documents — Wlnding-up petition pending — Nature 
of shareholder’s right of inspection.] — The practice 
of the Stannaries Ct. is the same as that of the 
High Ct. of Justice, that the mere fact of a winding- 
up petition is not enough to justify an order for 
inspection of books. But if grounds are shown, 
the petition may properly be ordered to stand 
over to allow the petitioner to enforce his right 
as a shareholder to inspection. The right of 
inspection under the Stannaries Act, 1855 (c. 32), 
s. 22, is personal to the shareholder & does not 
extend to his solrs. or agents . — Re West Devon 
Great Consols Mine (1884), 27 Ch. D. 106 ; 
51 L. T. 841 ; 32 W. R. 890, C. A. 

Annotation : — Consd. Bevan v. Webb, [1901] 2 Cli. 59. 


Sub -SECT. 2. — Shares. 

7799. Unpaid calls — Judgment obtained against 
shareholder — Petition in bankruptcy — By whom 
presented.] — Re Nance, Ex p, Ashmeai>, No. 7708, 
ante, 

7800. Transfer — Transferee only nominee — 
Validity — Acquiescence by company.] — Re Wheal 
Unity Wood Mining Co., Chynoweth’s Case, 
No. 7791, ante, 

.] — See^ further. Sect. 1, sub-sect. 3, D., 

ante. 

Shares in cost-book companies generally, see 
Sect. 1, sub-sect. 3, ante. 


Sub-sect. 3. — Regulation and Management. 

7801. Meeting — Whether single shareholder can 
constitute.] — -A single shareholder cannot constitute 
a meeting of a co. under the Stannaries Act, 1869 
(c. 19), s. 4. — Sharp t. Dawes (1876), 2 Q. B. D. 
26 ; 46 L. J. Q. B. 104 ; 36 L. T. 188 ; 25 W. R. 
66, C. A. 

Annotations : — Folld. Re Sanitary Carbon Co., [1877] 
W. N. 223. Distd. East v. Bennett, [1911] 1 Ch. 163. 
Refd. Re Fireproof Doors, Umney v. The Co., [1916] 
2 Ch. 1*10. 

Compare Nos. 3780, 3782, ante. 


Sub-sect. 4. — Winding up. 

A , Courts exercising J urisd let lo n. 

See, now, 1908 Act, s. 131 (4). 

7802. “ Company ” — Partnership of two per- 
sons.] — A partnersliip of two persons formed to 
work metalliferous mines in Cornwall is a “ co.” 
witliin the meaning of that term in the Stannaries 
Act, 1887 (c. 43), ss, 2, 28, & is by Partnership Act, 
1890 (c. 39), s. 1 (2), excluded from the provisions 
of that Act ; & by Stannaries Ct. (Abolition) Act, 
1896 (c. 45), s. 1, & 1908 Act, s. 131 (4), the county 
cts. of Cornwall now have exclusive jurisdiction 
to wind up such a co. — Dunbar v, Harvey, 
[1913] 2 Ch. 530 ; 83 L. J. Ch. 18 ; 109 L. T. 285 ; 

57 Sol. Jo. 686 ; 20 Mans. 388, C. A. 

Annotation : — Refd. Re Radium Ore Mines (1913), 110 

L. T. 57. 

7803. “ Engaged In working ” mine — Company 
formed for purpose of working — But no work ever 
begun.] — A co. was formed for the purpose of 
purchasing & working a mine in Cornwall, & was 
registered under 1862 Act, in the Registry Office 
of the Stannaries Ct., but its registered office 
was in Ix)ndon & it never commenced business : — 
Held : it was a co. ” engaged in working ” a mine 
within 1862 Act, s. 81, & the jurisdiction to wind 
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Sect* 2 . — Mining companies in the Stannaries: Siib^ 
sect* 4, J., <fe Part IX. S ect s. 1 <£; 2.] 

it up was in the Stannaries Ct., not in the Ct. of 
Ch. 

The test of the Stannary jurisdiction under that 
clause is not “ actual working/* but the object 
for which the co. is framed. — Re East Botaixack 
Consolidated Mining Co., Ltd. (1864), 34 
Beav. 82 ; 5 New Hep, 158 ; 34 L. J. Ch. 81 ; 11 
L. T. 408 ; 10 Jur. N. S, 1193 ; 13 W. R. 197 ; 
55 E. R. 564, 

Annotations: — N.F. Re Silver Valley Mines (1881), 18 
Ch. D. 472. FoUd. Rc New Terras Tin Mining Co., [1894] 

2 Ch. 344. Komilly, M.R., held that a co. was within 
1862 Act, 8. 81, if it was formed to work a mine in Cornwall 
though it never possessed or worked a mine there. That 
decision was disapproved of in Re Silr^er Valley Mwes, 
No. 7804, post, but now sect. 81 has been repealed & the 
new enactment (1890 (Winding up) Act, s. 1 (4)) substitutes 
for “ engaged in working mines *’ the words “ formed for 
working inines ” & thus makes the decisions of Romilly, 
M.R., law (Vaughan Williams, J.). Re!d. Dunbar r. 
Harvey, [1913] 2 Ch. 530. 

7804. .] — The words “ engaged 

in working mines in 1862 Act, s. 81, mean “ is 
or has been engaged in working,” or “ now or 
formerly engaged in working ” mines in Cornwall, 
Si do not apply to a case where the co., although 
they have purchased a mine in Cornwall, have not 
begun to work it. 

Where, therefore, & co. was formed to purchase 
mines in “ Cornwall or elsewhere in England,” 

& contracted to purchase a right to have a lease 
of a mine in Cornwall, but never acquired the lease 
or began to work the mine : — Held : the High Ct. 
of Ch. had jurisdiction to make a winding-up 
order. — Re Silver Valley Mines (1881), 18 
Ch. D. 472 ; 45 L. T. 104 ; 30 W. R. 36, C. A. 

Annotations : — Consd. Re New Terras Tin Mining Co., 
[1894] 2 Ch. 344. The point in Re Silver Valley Mines 
was as to the meaning of “ engaged in working mines ** 
as used In 1862 Act, s. 81, but now 8. 81 has been repealed 
& the new enactment (1890 (Winding up) Act, s. 1 (4)) 
BubBtitutee for “ engaged in working mines tho words 
formed for working mrncH ” (Vaughan Williams, J.). 
Reid. Dunbar V. Harvey, [1913] 2 Ch. 530. 

7805. Company in voluntary liquidatlon- 
Removal of lunatic liquidator.] — Re North Molton 
Mining Co., Ltd,, No. 0880, ayiie * 

7806. “ Formed for working mines within 
Stannaries.”] — Re Butler & Basset Tin & Copper 
C o., Ltd. (1891), 35 Sol. Jo. 260. 

7807. Company formed to work mines 

within Stannaries “ or elsewhere in England.”] — 
Where a co. is formed for working mines within 
the Stannaries ” or elsewhere in England,” but 
is not shown to be actually working mines beyond 
the limits of the Stannaries, the ct. having juris- 
diction to wind it up, or to entertain an application 
in its voluntary winding up, is the Stannaries Ct. ; 
& where an application in the voluntary winding 
up has been made to that ct., the High Ct. will i 


not exercise its power to retain subsequent applica- 
tions before itself, but will transfer them to the 
Stannaries Ct. — Re New Terras Tin Mining Co., 
[1894] 2 Ch. 344 ; 63 L. J. Ch. 397 ; 70 L. T. 625 ; 
42 W. R. 604 ; 38 Sol. Jo. 308 ; 1 Mans. 149 ; 
8 R. 233. 

Annotation Refd. Dunbar r. Harvey, [1913] 2 Ch. 530. 

7808. Company empowered to work in any 
part of world — Only mines in Cornwall worked.] 

Although the memorandum of a co. may empower 
it to work in any part of the world, if, as a fact, 
the intention of the founders was to work a 
particular mine in Cornwall, & it has never b^n 
engaged in any mine beyond that county, a petition 
to wind up the co. will be transferred to the ct. 
exercising jurisdiction in the Stannaries, — Re 
Radium Ore Mines, Ltd. (1913), 110 L. T. 57 ; 
30 T. L. R. 66, C. A. 

7809. More advantageous that company should 
be wound up in Court of Chancery — Stannaries 
Court unable to stay actions pending against 
contributories.] — Where a shareholder in a mining 
co. on the cost-book system in the Stannaries was 
being sued in London, &- the Vice- Warden had no 
power to stay the action : — Held : the co. having 
ceased to carry on business, this was a proper case 
for a winding-up order in this & not in the Stan- 
naries Ct. — Re Wheal Anne Mining Co. (1862), 
30 Beav. 601 ; 0 L. T. 38 ; 10 W. R. 330 ; 54 
E. R. 1023. 

7810. Petition by shareholders — Representing 
less than one-tenth in value of shares.] — Re 

South Lady Bertha Mining Co., No. 7778, ante* 


B. Practice and Procedure* 

7811. Who may appear & oppose petition — 
Creditor.] — On a petition to wind up a co. within 
the Stannaries a creditor is not entitled to appear 
Si oppose. — Re Tretoil & Messer Mining Co. 
(1862), 2 John. & H. 421 ; 6 L. T. 154 ; 70 E. R. 
1123. 

Annotation : — Refd. Rc South Bortba Copper Miniug Co 
(1862), 6 L. T. 241. 

7812. Transfer of petition — From High Court to 
Stannaries Court.] — Re Buu^er & Basset Tin & 
Copper Co., Ltd. (1891), 35 Sol. Jo. 260. 

7813. .] — He New Terras Tin 

Mining Co., No. 7807, ayde . 

7814. .] — Re Radium Ore Mines, 

Ltd., No. 7808, ante * 

7815. Adjournment of hearing of petition — To 
allow petitioner to inspect company’s documents — 
Who may inspect.] — Re West Devon Great 
Consols Mine, No. 7798, ante* 

7816. Costs — Of opposing creditor — Withdrawal 
of petition in High Court.] — Re Walkiiam United 
Mines, [1882] W. N. 134. 
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Part IX. — Statutory Companies for Public Purposes. 

Note. — The general Act applicable in England is Companies Claicsea Consolidation Act, 1845 (c. 16), 
referred to as 1845 Act, Cases decided under earlier Acts containing similar provisions have been included 
in this Part, <Sc in considering the cases in this Part regard should be had to the Act under which they were 
decided. 


Sect. l.—IN GENERAL. 

Compan^ as Person. — Bee Corporations, 
Vol. XIII., pp. 351-353. 

7817. What Is company formed for public pur- 
poses.] — The Crystal Palace Co., originally incor- 
porated by a deed of settlement in 1852, was to 
acquire the Great Exhibition building in Hyde Park, 
& remove & erect the same on land purchased for 
the purpose at Sydenham. The objects & business 
of the CO. were, inter alia, the advancement of the 
arts & sciences, &> the cultivation of a refined 
taste among all classes of the community. Subse- 
quently the CO. was registered under Cos. Acts & 
issued debentures ; — Held : the co. was not a 
CO. formed for public purposes. — Saunders v. 
Bevan (1912), 107 L. T. 70 ; 28 T. L. R. 518 ; 
56 Sol. Jo. 666, H. L. ; affg. S. C. siih nom. Re 
Crystal Palace Co., Fox v. Tue Co. (1911), 104 
L. T. 898 C A 

7818. Whether within Public Authorities Pro- 
tection Act, 1893 (c. 61) — Commercial company 
performing duties of public utility.] — (1) A co. 

incorporated by Act of Parliament, not only for 
the performance of duties of public utility, but 
also for the purpose of eai*ning profits, is not 
entitled to the benefit of the above Act. 

(2) The dividend being limited by Act of 
Parliament to 10 per cent per annum : — Held : 
the income tax must be treated as an additional 
dividend, & the co. could pay dividends free of 
income tax, so long as the dividend plus the 
income tax, did not exceed 10 per cent. — A.-G. v. 
Margate Pier & Harbour (Company of Pro- 
prietors), [1900J 1 Ch. 749 ; 09 L. J. Ch. 331 ; 
82 L. T. 448 ; 61 J. P. 405 ; 48 W. R. 518 ; 44 
Sol. Jo. 393. 

Annotations : — As to (1) Consd. The Joharmesburp, [1907] P- 

05. Beid. Auibler v. Bradford Corpii., [1902] 2 Ch. 585 J 

Parker v. L. C. C. ,[1904] 2 K. B. 501 ; SharpiiiKton r. 

Fulham <Grdnfl. (1904), 52 W. R. 617 ; Bradford Corpu. v. 

Myers, [1916] 1 A. C. 242. 

.] — See, further. Public Autuorities Sc 

Public Officers. 

7819. Presumption of compliance with require- 
ments of incorporating statute.] — Where a public 
co. has been incorporated by virtue of a statute 
which prescribed certain rules for the constitution 


of such cos., & for regulating their proceedings, it 
will be assumed, in judging of the transactions 
between the co. & other parties, that the require- 
ments of the statute have been complied with. — 
Colonial Bank of Australasia v, Willan 
(1874), L. R. 5 P. C. 417 ; 43 L. J. P. C. 39 ; 30 
L. T. 237 ; 22 W. R. 516, P. C. 

Annotations: — Mentd. R. v. Woodhouse, [1906] 2 K. B. 
501 ; H. V, Bloomsbury Income Tax Comrs., [1915] 3 
K. B. 768 ; R. v, Nat Bell Liquors, [19221 2 A. C. 128. 


Sect. 2.— PROMOTION. 

Application to obtain Act — Deposit of money by 
promoters.] — See Parliament. 

Agreement relating to Bill — Withdrawal of 
opposition — Legality.] — See Contract, Vol. XTI., 
pp. 251, 252, Nos. 2057-2064. 

7820. Promotion expenses — Liability of company 
to pay — No contract under seal.] — A private Act, 
incorporating a gaslight co., enacted that the 
costs of obtaining the Act should be paid out of 
the money subscribed, in i>reference to all other 
payments. The attorney who obtained the Act 
sued the co. in debb^ upon the Act, for his costs : — 
Held : the action was maintainable without 
setting out any deed. — Tilson v, Warwick Gas 
Light Co. (1825), 4 B. & C. 962 ; 7 Dow. & Ry. 
K, B. 376 ; 4 L. J. O. S. K. B. 53 ; 107 E. R. 1317. 

Anm)tations : — Folld. Carden v. General Cemetery Co. 

(1839), 5 Bini^. N. C. 253 ; Hitchins v, Kilkenny Ry. 

(1850), 9 C. B. 530. Apld. JRe Kensington Station Act 

(1875), L. R. 20 Kq. 197. Distd. Pc Skegness & St. 

Leonard’s Tram. Co., Ex p. Hanly (1888), 41 Ch. D. 215. 

Mentd. Campion v. King (1842), G Jur. 35 ; Edwards v. 

Bates (184 4), 2 Dow. & L. 299 ; Pardoe v. Price (1847). 

16 M. & W. 451 ; Addison v. Preston Corpn. (1852), 1(J 

Jnr. 643 ; Wyatt v. Metropolitan Board of Works (1802), 

11 C. B. N. S. 744 ; Bush v. Martin (1863), 2 H. & C. 311 ; 

Sansoni v, St. lioonard, Shoreditch (1869), L. R. 4 C. P. 

654 ; Baker v, Hulme Cultram U. C. (1915), 85 L. J, K. B. 

799, 

When contracts by corporations required to bo 
sealed, see Corporations, Vol. XIII., pp. 380 
et seq, 

7g21. .1 — By 1845 Act, s. 65, it is 

provided that aU the money raised by the co., 
whether by subscriptions of the shareholders, or 
by loan, or otherwise, shall bo applied, firstly, in 


PART IX. SECT. 1. 

o. Power of shareholder to question 
terms of Act.] — ^A. co. brought debt to 
compel a subscriber to pay an instal- 
ment of his subscribed stock called in 
by the directors. Deft, excepted to 
the declaration as being bad on 
various grounds, & called in question, 
if not the existence of the co., at least 
the oxistonoe of any subscription list 
& the authority of the oo. to take the 
steps taken by them to carry into 
effect the objects of their charter : — 
Held : in such a cose when the legisla- 
ture passes on Act to control & icgulato 
such a 00 . it is generally beyond the 
province of the cts. to deny to the 
statutory provisions their plain effect 
merely on the ground that these do 
not seem reconcilable with either 

g ublic or private claims, & it was 
npossible to hold the present oorpn. at 


an end for non-user & they were 
entitled to an extended time to finish 
the construction of their roads & the 
stock subscribed therefore was not 
extinguished for non-usor. — City of 
Toronto & Lake Huron Ry. Co. v. 
Crookshank (1847), 4 U. O. R. 309. — 
CAN. 

p. .] — To an action for calls, 

alleged to bo due by deft, to a co., 
deft, pleaded, on ecjultablo grounds, 
that ho subscribed for the shares & 
became a shareholder in a co., called 
the C. Car Co., incorporated by letters 
patent for certain specified purposes 
& not otherwise ; that afterwards, 
& without the assent & against the 
will of deft., that co. applied to the 
Dominion legislature & obtained an 
Act constituting the shareholders 
therein a body corporate, under the 
name of the C. Car & Manufacturing 


Co., the now pltfs. ; that by the Act 
greater powers were conferred upon 
pltfs. than wore possessed by the C. 
Car Go., & the nature of the business 
was varied & extended, & the under- 
taking rendered more hazardous than 
was contemplated by the C. Car Co., 
or the deft, when he became a share- 
holder thereof ; & that deft, never 

agreed to become a shareholder of or 
invest his money in a co. possessing 
the powers of pltfs. ,* whei'eby deft, is 
relieved from liability : — Held : the 
plea was clearly bad : for the Act 
was binding on all the shareholders, 
whether assenting or not to the 
application for it, & the ct. had no 
jurisdiction to relievo deft, from a 
liability which the statute expressly 
declared that he should continue to 
bo subject to. — Canada Car & Manu- 
FAcrruRiNQ Co. V, Harris (1874), 24 
O. P. 380. — CAN. 
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Sect, 2. — Promotion.] 

paying the costs &> expenses incurred in obtaining 
the special Act, & all expenses incident thereto, 
secondly, in carrying the purposes of the Act 
into execution : — Held : the expenses of obtaining 
the special Act were recoverable against the co. 
in an action of debt. — Hitchins v. Kilkenny Ry. 
Co. (1850), 9 O. B. 536 ; 14 L. T. O. S. 467 ; 137 
E. R. 1001. 

Annotation : — Distd. Re Skegness & St. Leonard’s Tram. Co., 

Kx p. Honly (1888), 41 Ch. D. 215. 

7822. Personal undertaking by 
directors.] — Four of the directors of a railway co. 
applied for an order for the taxation of the par- 
liamentary agents’ bill of costs, submitting in the 
usual way to pay what should be found due to 
them. The order was accordingly made, & the 
bills were taxed ; but before the taxing master 
had issued his certificate of taxation a petition 
was presented, <fe an order was made for the 
winding up of the co., thereupon the directors 
moved for an injunction to restrain the parlia- 
mentary agents from taking any proceedings 
against them ; — Held : the submission to pay was 
a personal undertaking, & the injunction w^as 
refused without costs, as they might get reimbursed 
by applying under the order for winding up for 
payment of the sum so paid as a debt paid for the 
co.* — Be SuDLOW & Kingdom (1850), 12 Beav. 
527 ; 10 L. T. O. S. 400 ; 14 Jur. 1120 ; 50 E. R. 
1162 ; suh nom. Re SuDLOw & Kingdon, Ex p. 
Dover & Deal Ry. Co., 19 L. J. Ch. 524. 

7823. No money raised by company — 

1845 Act, s. 65.] — In an action for work bestowed 
& money spent in obtaining a railway Act, in 
which it was provided that the expenses incident 
to the passing of the Act sliould be paid by the 
CO., the co. pleaded that they had not raised or 
received, nor had been able to raise or receive, 
any money which they might apply to the pay- 
ment of such expenses : — Held : by the above 
sect., this plea was no answer to the action. — 
Manning v. London, Worcester & South Wales 
Ry. Co. (1867), 17 L. T. 68. 

7824. Agreement by company to pay 

on capital being raised — Issue ol part only of 
authorised capital.] — A co. was being promoted for 
the building of a railway, & for the purchase, in 
connection therewith, of a certain canal. The 
promoters & a firm of solrs. came to an agreement, 
afterwards adopted by the co., by which the solrs. 
consented to give their services gratis in the event 
of the application to Parliament failing, or the 
capital not being raised, but in the event of these 
two conditions being fulfilled, they were to be 
paid the customary professional charges for work 
done. An Act of Parliament was obtained in- 
corporating the co., & providing for the transfer 
to it of the canal, & authorising the construction 
of the railway. The capital was not to exceed 
£8,000,000, & the co. was authorised to resolve 
that the canal undertaking & capital necessary 
for it should be a separate undertaking with a 
separate capital. This course was adopted by 
the co., & the canal capital fixed at £1,250,000. 
This amount was raised, out the rest of the capital 
of the co. was not raised. In an action by the 
solrs, to recover the customary professional 
charges, for work done by them : — Held : the 
raising of the canal capital was not a raising of 

the capital,” & the conditions of the contract 
made between the promoters & the solrs. not 
having been fulfilled, the solrs. were not entitled 
to succeed in the action. — Nichols v. North 
Metropolitan Railway & Canal Co. (1894), 71 


L. T. 836, C. A.; affd. (1896), 74 L. T. 744, 
H. L. 

7825. How enforced — Remedy given 

by special Act.] — The special Act of a railway co. 
gave a right to sue the co. for the costs of obtaining 
the Act, & it incorporated 1845 Act. By 1845 
Act, s. 65, the money raised by the co. was to be 
applied first in payment of such costs : — Held : 
(1) Stat. Limitations did not run against creditors 
in respect of such costs until the co. had assets 
to meet the claims ; (2) the remedy given by the 
special Act was in addition to, & not in sub- 
stitution for the right given by 1845 Act to pay- 
ment out of the assets of the co. — Re Kensington 
Station Act (1875), L. R. 20 Eq. 197 ; svh nom. 
Re Kensington Station & North & South 
Junction Railway Act, 1859, Reed’s Claim, 
Anton’s Claim, 32 L. T. 183 ; svb nom. Re, Ken- 
sington Station &. North & South London 
Junction Railway Act, 23 W. R. 463. 
Annotations: — As to (2) Refd. Rc Skegness &: St. Leonard’s 

Tram. Co., Exp. Hardy (1888), 41 Ch. D. 215. Generally^ 
Mentd. Rc Hereford & South Wales Waggon & Engineering 
Co.. Head & Walter’s Claims (1870), 45 L. J. Ch. 461 ; 
Re Birmingham & Lichfield Junction Hy. (1885), 28 
Ch. D. 652. 

7826. — — Solicitor’s Uen.]— The 

lien of a solr. is confined to what is due to the solr. 
in that character, & does not extend to general 
debts. Accordingly the lien of the solr. of a rail- 
way co. for his costs does not include costs incurred 
in relation to the promotion of the co. before in- 
corporation, such costs by the usual clause in the 
Act having been made a statutory debt to be paid 
bv the co .^ — Re Galland (1885), 31 Ch. D. 296 ; 
55 L. J. Ch. 478 ; 53 L. T. 921 ; 34 W. R. 158, 
C. A. 

Annofations : — Refd. Rc Taylor, Stileman & Underwood, 
11801] 1 Ch. 590. Mentd. Boden v. Hensby (1891), 61 
L. J. Ch. 174 ; Rc Hanbury, Whitting & Nicholson (1896), 
75 L. T. 449. 

7827. Time for enforcing.] — Be Ken- 

sington Station Act, No. 7825, ante. 

7828. Who entitled to recover.] — By an 

Act of Parliament constituting a joint-stock co., 
the CO. were to apply the first moneys received 
under the Act in dischai'ge of the expenses incurred 
in obtaining the Act : — Held : pltf., though a 
member of the co., might sue them for his time & 
trouble, & money expended in obtaining the Act. 
Carden v. General Cemetery Co. (1839), 5 
Bing. N. C. 253 ; 7 Dowl. 275 ; 1 Arn. 503 ; 7 
Scott, 97 ; 8 L. J. C. P. 163 ; 3 Jur. 24 ; 132 
E. R. 1102. 

Annotations : — Folld. Hitchins v. Kilkenny Hy. (1850), 9 
C. B. 536. Consd. Re Kensington Station Act (1875), 

L. H. 20 Eq. 197. Distd. Jie SkegnesH & St. Leonard’s 
Tram. Co., K.r p, Hanly (1888), 41 Ch. D. 215. Iteld. 
Scott V. Ebiiry (1867), L. H. 2 C. P. 255 ; Loo v. Budo & 
Torrington Ky. (1871 ), L. H. 6 C. P, 576. Mentd. Campion 
V. King (1842\ 6 Jur. 35 ; Pardoe v. Price (1847), 16 

M. & W. 451 ; Addison v. Preston Corpn. (1852), 16 
Jur. 643 ; Brown v. London Corpn. (1861), 7 Jur. N. S. 
729; Wyatt v. Metropolitan Board of Works (1862), 
11 C. B. N. S. 744 ; Baker v. Hulme Cultram U. O. (1915), 
85 L. J. K. B. 799. 

7829. Persons employed by promoter — 

Promoter’s clerk.] — The special Act of a tramway 
CO, provided that the costs of &; incident to the 
preparing for, obtaining, & passing of the Act 
should be paid by the co. ; — -Held : a person who 
had, as clerk to a promoter of the co., performed 
work in relation to the obtaining of the Act, but 
who had looked only to the promoter for his 
remuneration, could not prove in the winding up 
of the CO. in respect of the work so performed by 
him.^ — Re Kent Tramways Co. (1879), 12 Ch. D. 
312 ; svh nom. Re /vent Tramways Co., Pike’s 
Claim, 28 W. R. 158, (]. A. 

Annotation Consd. Re Skegness & St. Leonard’s Tram. 
Co., Exp. Ha^y (1888), 41 Ch. D. 215. 
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7830. Not acting directly for 
company.] — The special Act incorporating a tram- 
way CO. provided that the costs, charges, & 
expenses of & incident to the preparing, applying 
for, obtaining & passing of the Act should be paid 
by the co. The Act was obtained by a parlia- 
mentary agent, who was employed by H., a person 
who had taken an active part in the promotion 
of the co., but who was not mentioned in the Bill 
or in the Act, & who never became a member of 
the co. After the co. was incorporated the 
parliamentary agent, either of his own accord or 
upon instructions from S., procured for the 
tramway co. another Act, which contained a 
similar provision as to the payment of the costs, 
charges & expenses of obtaining it. The seal of 
the co. was affixed to the petition for this second 
Act, but without authority. The co. never had 
any board of directors or body of shareholders 
capable of entering into a binding contract or of 
exercising any of the statutory powers, & it was 
ordered to be wound up shortly after tlie passing 
of the second Act : — Held : the parliamentary 
agent was not entitled to prove against the co. in 
the winding up in respect of the costs, charges, 
expenses of either of the Acts. 

Those persons only who do work directly for a 
CO. in process of formation, without being employed 
by any one else for hire or reward, are entitled to 
look to the CO. when formed, for payment of the 
costs & expenses of the work of wliich the co. had 
got the benefit, A those persons who arc employed 
by any one else to do the work for hire or reward 
must look to the i3erson who employed them. — 
Re Skegness & St. Leonard’s Traiveways Co., 
Ex V. Hanly (1888), 41 Ch. D. 215 ; 58 L. J. Ch. 
737 ; 00 L. T. 400 ; 37 W. R. 225 ; 5 T. L. R. 
160 ; 1 JNleg. 127, C. A. 

Annotatioii'i : — Reid. Cutbill v. Shropshire lly. (1891), 7 
T. L, II. 3'8l ; Re Manchester, Middleton & District 
Tram. Co., [1893] 2 Ch. G38 ; Nichols u. llogent’s Canal 
Co. (1891), 63 L. J. Q. B. 641. 

7831. Party agreeing with promoters 

to pay all costs of obtaining Act.] —A clause in a 
private Act' of Parliament, in terms imposing a 
duty not relating to the public interest, does not 
invalidate a previous agreement not to exact its 
performance, made in view of the passing of the 
Act by the person to whom the duty would 
otheiwise, by tlie terms of the Act, be due, with 
the persons subjected to it, or with other persons 
on their behalf. 

Pltf. had agreed with the promoters of a railway 
Bill, to bear the costs of obtaining & passing it. 
The Bill was passed, A contained the usual clause, 
directing payment by the co. of the costs of obtain- 
ing & passing it. To an action for his costs, the 
CO. pleaded, equitably, the previous agreement : — 
Held : a good plea. — Savin r. Hoy^lake Ry, Co. 
(1805), L. R. 1 Exch. 9 ; 4 If . &; C. 07 ; 35 L. J. Ex. 
52 ; 13 L. T. 374 ; 11 Jur. N. S. 934 ; 14 W. R. 
109. 

Annotations : — Distd. Re Brampton & Longtown Ry., 
Shaw’s Claim (1876), 10 Ch. App. 177. Mentd. Corbett 
V. S. K. & C. Ry. Co.’s Managing Committee, [i905] 2 Ch. 
280. 

7832. Promoter promising subscribers 

that no liability should be incurred.] — A solr. 

who was promoting a railway co. induced various 
persons to sign the subscription contract, by an 
assurance that they should incur no liability if the 
line was not made. Some of these persons were 
provisional directors. The Act was obtained, 
contained the usual clause that the preliminary 
expenses should be paid by the co. The line was 
not made. The undertaking was abandoned, & 
the co. ordered to be wound up. The solr. carried 


in a claim as creditor for professional services in 
obtaining the passing of the Act. This claim was 
opposed by some of the contributories, on the 
ground of the above assurances : — Held : the solr. 
was entitled to prove, for that the assurances made 
by him could only operate as a contract to in- 
demnify the individuals to whom they were made, 
& did not exonerate the co. in its corporate 
capacity. — Jle Brampton & Longtown Ry. Co., 
Shaw’8 Claim (1875), 10 Ch. App. 177 ; 44 

L. J. Ch. 070 ; 33 L. T. 5 ; 23 W. R. 813, L. C. & 
L. J. 

Annotation : — Consd. Re Skegnosa & St. Leonard’s Tram. 
Co., Ex p. Hanly (1888), 41 Ch. D. 215. 

7833. What are — Costs of preparing aban- 

doned parts of scheme.] — Six railways, forming 
parts of a general system, were projected by the 
same persons. An Act of Pailiamont was ob- 
tained authorising the construction of two only, 
the other four being abandoned, & the special 
Act provided that the expenses, costs & charges 
of obtaining & passing the Act, & incidental & 
preparatory thereto, should be paid by the co. : — 
Held : the costs incurred in relation to the aban- 
doned railways were to be regarded as costs 
incidental & preparatory to the obtaining of the 
Act, & were properly payable by the incorporated 
co. — Re Title ARD (1803), 3 De G. J. & Sm. 519 ; 
32 L. J. Ch. 705 ; 8 L. T. 587 ; 27 J. P. 436 ; 11 
W. R. 704 ; 40 E. R. 730, L. JJ. 

Annotations : — Consd. Re Skegrness & St. Leonard’s Tram. 
Co., Ex p. Hanly (1888), 41 Ch. D. 215. Refd. Re Here- 
ford & South Wales Waggon & Engineering Co., Head & 
Walter’s Claims (1876), 45 L, J. Ch. 461 ; Re Rotherham 
Alum 8c Chemical Co. (1883), 53 L. J. Ch. 290. Mentd. 
Re Russell, Son 8c Scott (1886), 55 L. T. 71 ; Parker v. 
Blcnkborn, Newbould i*. Bailward (1888), 59 L. T. 906 ; 
Re Hellard 8c Bewes, [18961 2 Ch. 229. 

7834. Promise to pay money — On 
withdrawal of landowner’s opposition.] — Pltf., 

whose land was affected by a Bill in Parliament for 
a railway & canal undertaking promoted by deft, 
co. in 1883, agreed to withdraw his opposition on 
an undertaking being signed by their solrs. that 
his costs should be paid out of the first capital 
raised by the co. & that a protecting clause in his 
favour should be inserted in the Bill. By the 
Act obtained by them in 1882, defts. were autho- 
rised to raise the capital for the railway & canal 
undertaking, & were further empowered to take 
steps for making the canal undertaking a separate 
undertaking with separat/O capital. In 1883 they 
obtained an Act authorising them to raise separate 
capital for the canal co., in which the protecting 
clause to pltf. was inserted. Out of the whole 
amount of the capital raised for the canal under- 
taking only ono-fifth had been obtained before 
the passing of the Act of 1883 : — Held : as there 
had been a surplus capital which, when raised, had 
not been appropriated to the canal co., the 
directors, after paying the expenses properly 
applicable to canal purposes, could use such 
surplus in any other way not contrary to the Act, 
including the payment of pltf.’s costs, & though 
the undertaking given by the soli's, would not 
have bound them, whether there had or had not 
been any money which could have been applied 
to the payment of such costs, it was under the 
circumstances, binding on them, but the action 
could not bo maintained against the co. as the 
undertaking had not been a contract by them. — 
Allan v. Regents Canal City & Docks Ry. Co. 
& lIiGGiNSON & Vigers (1885), 2 T. L. R. 84, 
C. A. 

Annotation : — Retd. Nichols v. North Metropolitan Ry. & 
Canal Co. (1894), 71 L. T. 836. 

7836. As consideration for land- 

owner’s support.] — The promoters of a railway 
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Sect, 2, — Promotion* Sects, 8, 4 <£: 6 ; Svh^ecU 1.] 

CO. contracted with a landowner, being a peer of 
Parliament, to pay him £20,000 personally, for 
his countenance & support in obtaining their Act, 
such sum to be independent of the ordinary pay- 
ment for land, severance, & other usual compensa- 
tion. After the passing of the Act the directors 
of the co., when formed, ratified the contract, but 
having doubts whether, under the Lands Clauses 
Act, 1845 (c. 18), the landowner was entitled to 
the money personally, they covenanted by deed 
to pay interest upon the amount, which was to be 
retained by the co. or paid into ct. A separate 
agreement stipulated for the quantity of land to 
be taken for the railway, the amount to be paid 
by the co. : — Held : the original contract & the 
contract by the directors after the formation of 
the co. to pay a sum of money for countenance & 
support previously given in procuring the Act, 
were ultra vires of the co., & could not be enforced 
against the co. as payment of expenses of obtaining 
the Act, under 1845 Act, s. 65, or otherwise. 

The doctrine laid down in Edwards v. Grand 
Junction Raihcay Co,, No. 8317, post, that a co. 
after formation is bound by the contract of its 
promoters, disapproved of ; & so far as it applies 
to anything to be done which is ultra virc^ of the 
CO. must be considered as overruled. — Shrews- 
bury (Earl) v. North Staffordshire Ry. Co. 
(1865), L. R. 1 Eq. 593 ; 35 L. J. Ch. 156 ; 13 
L. T. 648 ; 30 J. P. 435 ; 12 Jur. N, S. 63 ; 14 
W. R. 220. 

Anniotations : — Reid. Tay)or v. ChichcBter & Midburst Ily. 

(1867), L. R. 2 Exch. 356 ; Maun v . Edinburgh Northern 

Tram. Co.. (1893] A, C. 69. 


Sect. 3. —FORMATION. 

7836. Dissolution of limited company — Reincor- 
poration by special Act — Vesting of property of old 
company by way of sale — Finance Act, 1895 
(c. 16), s. 12.] — By a special Act of Parliament a 
limited co. was dissolved <fe roincorporated with 
additional powers, the property of the dissolved 
co. being thereby vested in the new co., A the 
shareholders being given stock of the new co. in 
substitution for the stock of the dissolved co. 
theretofore held by them ; — Held : the property 
of the dissolved co. “ vested by way of sale in 
the new co. within the above sect, notwithstanding 
that there was no contract of sale between the two 
cos. by reason of their never having been in exist- 
ence at the same time. — ^A.-G. v, Felixstowe Gas 
Light Co., [1907] 2 K. B. 984 ; 76 L. J. K. B. 
1107 ; 97 L. T. 340 ; 14 Mans. 291. 


Sect. 4.— PRINCIPAL OFFICE AND 
NOTICES, ETC. 

What is principal office — For piu*pose of giving 
courts jurisdiction.] — See County Courts, Vol. 
XIII., pp. 459, 460 ; Mayor’s Court, London. 

For purpose of service of legal process.] — 

See Practice & Procedure. 

7837. Notices — Advertisement of — No evidence 
that newspaper circulated in district of company’s 
principal place of business — Validity of meeting of 
which notice advertised in such newspaper.] — Debt 
for calls. Plea, that the call was not made by 
any persons having authority on behalf of the 
co. to make it. By Swansea Dock Act, 1847 (c. 
cxxiii.), certain persons were named as directors, 


who subsequently resolved that the principal 
place of business should be Swansea. On Oct. 6, 
at a meeting of some of the directors held in 
London, it having been then resolved to call an 
extraordinary general meeting of the co. to be 
held in London on Oct. 20, a notice was, on 
Oct. 5, inserted in the Sun newspaper, published 
A circulated in London on that day, A subse- 
quently published in other newspapers, calling a 
meeting of the co. in London on Oct. 20. At the 
meeting held on Oct. 20, the directors appointed 
in July were discharged, others being appointed. 
By 1845 Act, ss. 71 A 138, fourteen days’ notice 
of all public meetings is to be given by advertise- 
ment in a paper circulating in the district of the 
co.’s principal place of business. There was no 
evidence to show that the Sun newspaper of 
Oct. 6 ever reached Swansea. On Oct. 21, 1847, A 
Jan. 31, 1848, meetings of shareholders were held 
at Swansea, when ilie number of directors was 
reduced to nine, A on Feb. 10, 1848, three of those 
directors made the call in question : — Held : as it 
was not proved that the Sun newspaper of Oct. 5 
readied Swansea, the notice was bad, A ilie 
meeting of Oct. 20, which discharged the directors 
by wliom the call was afterwards made, was 
invalid, A the call was good. — Swansea Dock Co. 
V , Levien (1851), 20 L. J. Ex. 447 ; 17 L. T. O. S. 
256. 

7838. Service of legal process — Action by secre- 
tary against company — Company having no office.] 

■ — ^By 1845 Act, s. 135, any writ may be served on 
a CO. by being left at or sent by post to the otYice 
of the co., or by being given to the secretary, or, 
if tliere is no secretary, to a director. The secre- 
tary of a co. sued the co., served the writ on a 
director, A signed judgment against the co. in 
default of appearance. The co. had no office : — 
Held : the service was invalid, A the judgment 
ought to bo set aside. — Lawrenson v, Dublin 
Metropolitan Junction Ry. Co. (1877), 37 L. T. 
32, C. A. 

.] — See, generally. Practice A I’rocedure. 


Sect. 5.~CAPITAL. 

Sub-sect. 1. — Increase. 

7839, What constitutes — Conversion of stock.] — 

Under a special Act of Parliament, which contained 
a recital that it was expedient that certain de- 
benture stock of an incorporated co. where the 
liability was limited by Act of Parliament, should 
be converted into first x^i’eference stock, the said 
debenture stock wtis cancelled, A an amount of 
first preference stock was created : — Held : this 
first ijreference stock was an increase of the 
nominal share capital of the co. within Customs A 
Inland Revenue Act, 1889 (c. 7), s. 17, A the co. 
were bound to deliver a statement of the same to 
the Commrs. of Inland Revenue, as provided by 
that sect. — A,-G. v, Milford Docks Co. (1893), 
69 L. T. 453 ; 57 J. P. 598 ; 9 T. L. R. 586 ; 37 
Sol. Jo. 652, D. C. 

7840. Stock of larger amount — Bear- 

ing lower rate of interest.] — ^By the special Act 
of a railway co. the existing preference stock of the 
CO. was cancelled A a new preference stock was 
created, to a larger amount A bearing a smaller 
dividend, the new stock being allotted so that each 
holder of the old stock received an amount of the 
new which gave him an equivalent dividend. 
The existing ordinary stock was cancelled A a new 
ordinary stock was created of twice the amount 
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of the old, one half being preferred ordinary, the 
other half deferred ordinary stock, each holder 
of the old stock receiving as much of each kind of 
the new as he held of the old ordinary stock : — 
Held : in each case the increase so authorised by 
the Act was “ an increase of the amount of the 
nominal share capital ” of the co. within Stamp 
Act, 1891 (c. 39), s. 113, &: the stamp duty imposed 
by that sect, was payable in respect of it. — Mm- 
LAND Ry. Co. V, A.-G., [1902] A. 0. 171 ; 71 
L. J. K. B. 315 ; 86 L. T. 200 ; 50 W. R. 433 ; 18 
T. L. R. 352, n. L. ; affg* S. C. avib nom, A.-G. v. 
Midland Ry. Co., [1901] 1 K. B. 220, C. A. 
Annotation** : — Apld. A.-G. V. Gas Light & Coke Co. (1902), 

19 T. L. R. 12. CoDSd. A.-Q. v, llogcnt’s Canal & Dock 

Co., [1901] 1 K. B. 263. Befd. A.-G. v. London & India 

Docks Co. (1906), 95 L. T. 536 ; G. N. Picc. & Brompton 

Ry. V. A.-G. (1908), 98 L. T. 731. 

7841. Consolidation of stock — Value in- 

creased.] — By defts.’ private Act certain existing 
stock yielding rates of interest was consolidated 
& converted into one stock of an increased nominal 
value yielding a uniform rate of interest ; & by 
sect. 6 (2) the co. was given power to create stock 
to the value of £437,500 in lieu of stock to the value 
of £175,000 which the co. had power to create 
prior to the passing of the Act, & that sub-sect, 
contained the following proviso : “ Except to the 
extent of the increase in this sub -sect, provided 
for, nothing in this Act shall be construed as 
authorising any increase of nominal share capital 
of the CO.” : — Held : notwithstanding the proviso 
in the sub-sect., there had been an increase in the 
nominal share capital of the co. within Stamp Act, 
1891 (c. 39), s. 113 , & stamp duty was payable 
thereon. — A.-G. p. Gas Light & Coke Co. (1902), 
19 T. L. R. 12, C. A. 

7842. Amalgamation of capital.] — The 

G. Ry. Co. was incorporated by an Act of Par- 
liament in 1899 with a caihtal of £2,400,000, & 
duly paid the duty thereon under the Stamp Act, 
1891 (c. 39). The B. Ry. Co. was incorporated by 
an Act of 1897 with a capital of £600,000, & duly 
paid the duty thereon under the Act of 1891. By 
an Act of 1902 all the powers, rights, privileges, 
liabilities, & immunities of the G. By. Co., were 
transferred to the B. liy. Co., & the G. Ry. Co. 
was dissolved : — Held : by the transfer there was 
an increase of tlie amount of nominal share 
capital of the B. Co. authorised by the Act of 1902 
to the extent of £2,400,000, & the duty thereon 
must be paid by the B. Ry. Co. under Stamp 
Act, 1891 (c. 39). — Great Northern, Piccadilly 
& Brompton Ry. Co. v. A.-G., [1909] A. C. 1 ; 
78 L. J. K. B. 185 ; 98 L. T. 731 ; 24 T. L. R. 
506 ; 52 Sol. Jo. 411, H. L. ; revsg. S. C,siib nom. 
A.-G. V, Great Northern, Piccadilly & Bromp- 
ton Ry. Co. (1906), 50 Sol. Jo. 669. 

Creation & issue of new shares — Requisites 

of offer to & acceptance by existing shareholders.] — 

See Sect. 8, sub-sect. 4, B., post, 

Issue of preference shares — Rights of holders 

— As regards dividends.] — See Sect. 11, sub-sect. 
5, B., post. 

7843. Mistake in description — Liability 

of company & officers.] — The L. Ry. Co. had 

power under its Acts to issue £100,000 preference 
shares & a large amount of ordinary shares. By 
an Act passed in 1864, it was amalgamated, 
together with other cos., with the C. Co., at wliich 
time it had issued £85,000 preference shares, which 
were to rank as No. 1 preference stock, & £60,000 
ordinary shares, which were to rank as No. 2 
preference stock, & power was reserved by the Act 
to the C. Co. to raise any capital which any of the 
amalgamated cos, had power to raise before the 


amalgamation. The directors under a hand j^e 
belief that they had power to raise the remaining 
£15,000 preference shares of the L. Co., & to make 
them rank with the £85,000 No. 1 preference stock, 
issued £150,000 preference stock, & described 
them in the certificates, which were signed by the 
directors & the secretary, as “ No. 1 preference 
stock,” & some of this stock was purchased by 
pltfs. A scheme was filed in Ch. for arranging the 
affairs of the O. Co., & it was decided by the ct. 
that the new stock was not No. 1 preference stock, 
but ranked below both it & No. 2 preference stock. 
On a bill being filed by pltfs., alleging that they 
had been deceived by the form in which the stock 
had been issued & the certificates made, & praying 
that the co., the directors, & secretary might be 
held responsible for the misrepresentation : — - 
Held : pltfs. had not been deceived by any mis- 
representation of fact, but there had been a com- 
mon misconception of law. — Eaglesfield v, 
Londonderry (Marquis) (1876), 4 Ch. D. 693 ; 
35 L. T. 822 ; 25 W. R. 190, O. A. ; affd, (1878), 
38 L. T. 303 ; 26 W. K. 540, H. L. 

Annotations : — Mentd. Phosphate Sewagre Co. r. Hartmont 

(1877), 5 Ch. D. 394 ; Cargill v. Bower (1878), 10 Ch. D. 

502 ; Yorkshire Ry. Waggon Co. v. Maclure & Cornwall 

Minerals Ry. (1881), 45 L. T. 747 ; Deolcy v. Lloyds 

Bank, [1912] A. C. 756. 

7844. Ascertainment of amount of increase — 
Whether amount authorised or actual amount 
raised — Stamp Act, 1891 (c. 39), s. 113.] — By 

the Caledonian Ry. Act, 1890 (c. cxxxv.), a holder 
of the ordinary stock of that railway could 
require the co. to convert the whole or any pa^rt 
of such stock into preferred converted ordinary 
stock & deferred converted ordinary stock, & to 
issue to him an amount of preferred &> deferred 
converted ordinary stock each equal to the amoimt 
of ordinary stock so converted. By the Cale- 
donian Ry. Act, 1898 (c. clxxxviii.), the Act of 
1890 was made to apply to all the ordinary stock 
of the CO. issued under any past or future Act of 
Parliament. By the Caledonian Ry. Act, 1899 
(c. eexv.), the CO. was authorised to raise £906,000 
additional capital by the issue at their option of 
new ordinary shares or stock, or new preference 
shares or stock. The railway co. delivered the 
statement required by the above sect, as to 
£906,000, but the Crown claimed that as this 
could, under the co.’s private Acts, be converted 
into stock or shares of the nominal value of 
£1,812,000, the latter was the amount of nominal 
capital authorised, & that stamp duty was payable 
on that amount ; — Held : £1,812,000 was the 

increased amount of the nominal share capital 
authorised within the sect., & stamp duty was 
payable on that basis. — ^A.-G. v. Caledonian 
Ry. Co. (1911), 105 L. T. 184 ; 27 T. L. R. 559, 
C. A. 

7845. Effect of — Company authorised to raise 
capital for separate undertaking — Whether new 
capital part of original capital — & applicable to 
original purposes of company.] — A railway co. 
having power under separate Acts of Parliament 
to make & purchiise certain branch railways in 
connection with their main line were for those 
purposes respectively authorised to raise the 
requisite capital by the creation of new stock. 
Having issued script certificates accordingly, but 
being about to apply the money subscribed in 
respect thereof to the prosecution of works on 
their original line, a holder of such script filed his 
bill on behalf of himself, &; all the other pro- 
prietors of such script, against the co. & its 
directors, praying an injunction to restrain the 
CO. & the directors from employing any money 
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Sect. r>. — Capital: Sxib-sects, 1, 2 cS; 3. Sect. 0; 

Svh-sect. 1.] 

which had been subscribed in respect of the new 
stock towards the completion of the original line, 
or otherwise than in the completion of the works 
for which the money was subscribed : — Held : 
overruling demurrers of the co. & directors for 
want of equity & 'want of parties, (1) upon the 
construction of the Acts of Parliament creating 
the new stock, the capital raised by the script was 
not to be considered as identical with or part of 
the original capital of the co., &; the holders of the 
script had a clear equity to keep the co. in the 
application of the money raised to those purposes 
for which it was advanced ; (2) pltf., as owner of 
such script, had a right in that character to file 
his bill clear of any objection to which such bill 
might have been open had he merely been a 
member of the co. ; (3) a holder of script by pur- 
chase is invested with all the rights of the original 
subscriber. — ^Bagshaw v. Eastern Union Ry. 
Co. (1850), 2 Mac. & G. 389 ; 6 Ry. & Can. Cas. 
152 ; 2 H. & Tw. 201 ; 19 L. J. Ch. 410 ; 14 
L. T. O. S. 541 ; 14 Jur. 491 ; 42 E. R. 151, L. C. 
Annotations : — As to (1) Refd. East Anglian Hys. v. Eastern 
ConntieH Ry. (1851), 11 C. B. 775 : Eastcni Counties Ry. 
V. Hawkes (1855), 6 H. L. (Jas. 331 ; Shrtiwsbury & Bir- 
mingham Ry. r. North-Western Ry., etc. (1857), 6 
H. L. Cas. 113 ; Rieho v, Ashbury Ry. Carriage Co. (1874), 
L. R. 9 Exch. 224. Generally, Mentd. lie Madrid & 
Valencia Ry. (1852), 16 Jur. 809 ; South Yorkshire Ry. 
& River Dun Co. v, G. N. Ry. (1854), 7 Ry. & Can. Cas. 
744 ; Bostock v. North Staffordshire Ry. (1855), 4 E. & B. 
798 ; Taylor v. Chichester & Midhurst Ry. (1867), L. R. 
2 Exch. 356 . 


Sub -SECT. 2. — Application. 

In payment of promoting expenses.] — See Sect. 2, 
ante. 

7846. In payment of costs of promoting Bill in 
Parliament — To alter rights of shareholders.] — 

(1) In a railway co. there were two classes of share- 
holders. A general meeting authorised the direc- 
tors to apply to Pailiament for an Act, which would 
very materially alter the existing rights &: interests 
of the two classes inter se : — Held : such an appli- 
cation was not a breach of trust or duty, & to hold 
otherwise would be applying too strictly to a rail- 
way CO. the principles admitted to be applicable to 
private partnerships, resting on private contracts 
unconnected with public duties A: interests, 
capable of dissolution. 

(3) Upon the application of a shareholder of 
one of such two classes, for an injunction to restrain 
the application to Parliament, & the use of the 
corporate seal & the application of the corporate 
funds for that purpose, the ct. refused to restrain 
the application to Parliament, or the use of the 
corporate seal for that piupose, but restrained the 
application of the funds & moneys of the co. 
towards the payment of the costs. — S tevens v. 
South Devon Ry. Co. (1851), 13 Beav. 48 ; 7 
Ry. & Can. Cas. 696 ; 20 L. J. Ch. 491 ; 17 
L. T. O. S. 46 ; 15 Jur. 235 ; 51 B. R. 18. 
Annotations : — As to (2) Consd. lie L. C. & D. Ry. Arrange- 
ment Act, Kx p. Hartrldge & Allender (1869), 5 Ch. App. 

672, n. Refd. Ffooke v. South Western Ry. (1853), 1 

Sm. & G. 142. Generally, Mentd. A.-Q. v. Lambeth 

Vestry (1888), 4 T. L. R. 257. 

7847. To vary original object of company.] 

— (1) Parliament having created a co. the power 
rests in Parliament to vary its constitution, or to 
control or to annihilate it ; <fc it is not the function 
of a ct. of equity to decide on the propriety of an 
application to Parliament to vary the original 
object contemplated by the Act. Such an applica- 
tion is not illegal if it be pursued by legal means. 
But it appearing in a suit by certain shareholders 


that a co. had resolved to use its funds, & to 
pledge its credit, & to make contracts, for the pur- 
I)ose of such an application to Parliament : — 
Held : such appropriation of funds pledges & 
contracts were illegal ; &, at the instance of the 
shareholders, an injunction was granted restraining 
the appropriation of funds, the pledging of the 
co.’s credit, & the entering into contracts in sup- 
port of such an application to Parliament ; the 
ct. declined to restrain the co. from introducing or 
soliciting such Bill, or using the name & seal of the 
co. for those purposes. 

(2) Certain of the directors of a railway co. 

acting on the nomination of another railway co. 
which was interested in certain shares in it, & 
which nominated those directors by virtue of the 
Act constituting the co., were excluded, by a 
resolution of the board of directors, from the 
meetings of the directors, & the majority delegated 
all the powers of the board to a managing com- 
mittee : — Held : although in such a body the 
majority binds the minority, yet it is essential to 
the validity of their acts that the voice of the 
minority should have been heard ; & such ex- 

clusion of directors was restrained. 

(3) A railway co. was beneficially entitled to 
certain shares in another railway co., which, under 
the authority of the Act constituting the latter 
CO., were vested in trustees for the former. The 
foiTuer co. filed a bill against the directors & certain 
shareholdei*s of the latter, & against the trustees 
of their own shares, complaining that certain 
dispositions of the trust funds & contracts, which 
were in contemplation, were illegal ; & praying 
for an account & relief against the directors, & an 
injunction to restrain such disposition of funds & 
contracts : — Held : as the equitable title of pltfs. 
was executed, they, making their trustees defts., 
could sustain their suit, were not precluded from 
suing by 1845 Act, s. 20, which exonerates cos. 
from seeing to the execution of any trusts affecting 
shares. — Great Western Ry. Co. v. Rusiiout 
(1852), 5 De G. & Sm. 290 ; 7 Ry. & Can. Cas. 
991 ; 19 L. T. O. 8. 281 ; 16 Jur. 238 ; 64 E. R. 
1121. 

Annotations T — As to (1) Refd. Green v. Nixon (1857), 23 

Beav. 630. Generally, Mentd. G. W. Ry. v. Oxford, 

Worcester, & Wolvcrhamplon Ry. (1853), 3 Do G. M. & G. 

343. 

7848. To extend powers of company — 

Application unsuccessful.] — In pursuance of a 
resolution passed by tliree-fourths of the share 
holders of a railway co., a Bill to confer further 
powers on the co. was presented to Parliament & 
thrown out ; the directors proposed to pay the 
expenses of this Bill out of the capital of the co. 
On motion by another co. holding preference shares 
of deft. co. to continue an interim injunction 
restraining such payment : — Held : the capital 
of the co. could only be applied for the purpose of 
the undertaking mentioned in the particular Act, 
& the diiectors could not indemnify themselves 
out of the capital of the co. under 1845 Act, s. 100, 
the costs & expenses incurred in promotion of the 
Bill. — C aledonian Ry. Co. v. Solway Junction 
Ry. Co. (1883), 49 L. T. 520 ; 32 W. R. 164 ; 
subsequent proceedings (1884), 1 T. L. R. 52. 

Ultra vires application of co.’s funds generally, 
see Sect. 12, sub-sect. 2, A. {a), post. 

In payment of dividends .] — See Sect. 11, sub- 
sect. 5, D., post. 

Sub-sect. 3. — Stamp Duties. 

See Sect. 14, sub' sect. 6, post. 

On increase of capital .] — See Sub-sect. 1, anie. 
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Sect. 6.— MEMBERSHIP. 

Sub-sect, 1. — Capacity. 

7849 . Infant.] — To a declaration in debt for 
calls, charging deft, as the holder of shares under 
a railway Act incorporated with 1815 Act, it is no 
answer to plead that deft., when he became in- 
debted, was an infant ; or that deft, is sued as the 
registered holder of shares, that when he became 
so registered he was an infant, & that he has not, 
since he attained his age, been registered anew, or 
ratified the original registration, or held the shares 
except as such registered holder as before men- 
tioned ; for by the express wording of 1845 Act, 
an infant is liable for calls ; at all events, if he is 
sued after obtaining liis age & still holds the shares, 
for such holding is a ratification. — Cork &; Bandon 
By. Co, v. Cazenove (184r7), 10 Q. B. 935 ; 9 
L. T. O. S. 313 ; 11 Jur. 802 ; 116 E. R. 355. 

Annotationf ^ : — Folld. LeedH & Thirsk Ry. v. Fcarnley 
(1849), 4 Exoh. 26. Expld. & Distd. Newry & JCnniskillen 
lly. V, Coombe (1849), 3 Exch. .OOf). Consd. West (Cornwall 
Ry. r. Mowatt (1850), 15 L. T. O. S. 247 ; North Western 
Ry. V. McMichael, Birkenhead, Lancashire & Cheshire 
Junction Ry. v. Pilcher (1851), 5 Exch. 114. Refd. 
Mid. G. W. Ry. v. Quin (1851), 17 L. T. O. S. 248. 

7850 . .] — To an action for calls on railway 

shares, deft, pleaded that at the time of the making 
of the calls he was an infant ; & also, that at the 
time he became tlie holder of the shares lie was an 
infant : — Held : the pleas were bad, it not appear- 
ing that he became a shareholder by contract, & 
avoided it. — Leeds & Thirsk Ry. Co. v. Fearnley 
(1849), 4 Exch. 26 ; 7 Dow. & L. 68 ; 5 Ry. & 
Can. Cas. 644 ; 18 L. J. Ex. 330 ; 13 L. T. O. S. 
468 ; 154 E. R. 1110. 

Annotation : — Consd. North Wost-ern Ry. v, McMichael, 
Birkenhead, Lancashire & Cheshire Junction Ry. v, 
Pilcher (1850), 5 Exch. 114. 

7851 . Repudiation of contract — During 
infancy.] — Debt for calls on railway shares. 
Plea, that deft, became the holder of the shares 
by reason of his having contracted & subscribed 
for them, & not otherwise ; & that, at the time of 
his so contracting &; subscribing, & also at the time 
of making the calls, he was an infant ; that, while 
he was an infant, he repudiated the contract & 
subscription, <fe gave notice to pltfs. that he held 
the shares at their disposal : — Held : a good 
priind facie bar ; & if deft., after he became of 
ago, disaffirmed his repudiation, or if he became 
liable by enjoyment of the profits, those facts 
should be replied. 

The words “ every pierson who shall have sub- 
scribed ” [1845 Act, s. 8] mean every person who 
shall have “ contracted to subscribe.” The law 
is never to be constmed so as to affect with liability 
t/O a contract persons incapable of contracting ; 
the liability imposed by this statute cannot apply 
to such of the subscribers as are lunatics, infants, 
or femes coverts (Parke, B.). — Newry & Ennis- 
killen Ry. Co. v. Coombe (1849), 3 Exch. 565 ; 
6 Ry. & Can. Cas. 633 ; 18 L, J. Ex. 325 ; 12 
L. T, O. S. 475 ; 164 E. R. 970. 

Annotations : — Consd. West Cornwall Ry. v. Mowatt (1850), 
19 L. J. Q. B. 478 ; Deposit Lifo Assco. v, Ayscough 
(1856), 6 E. & B. 761 ; R. (Blackborn) v. Midland Counties 
& Shannon Junction Ry. (1863), 9 L. T. 155. Refd. 
Leeds & Thirsk Ry. v. Fearnley (1849), 4 Exch. 26 ; 
Mid. G. W. Ry. v. Quin (1851), 17 L. T. O. S. 248 ; North 
Westem Ry. r. McMichael, Birkenhead, Lancashire & 
Cheshire Junction Ry. v. Pilcher (1851), 5 Exch. 114; 
Edwards v» Kilkenny & G. S. & W. Ry. (1863), 1 4 C. B. N. S. 
626. 

7852 . Within reasonable time after 
becoming of age.] — A plea of infancy to an action 
for railway calls should allege that the infant 
repudiated the contract within a reasonable time 


after he became of full age. — Dublin & Wicklow 
Ry. Co. v. Black (1852), 8 Exch. 181 ; 7 Ry. & 
Can. Cas. 434 ; 22 L. J. Ex. 94 ; 20 L. T. O. S. 
70 ; 155 E. R. 1310. 

Annotation : — Reid. Carter v. Silber, No. 2 (1892), 36 

Sol. Jo. 362. 

7853. .] — To a declaration for railway calls 

deft, pleaded, that, at the time when he first 
became the holder of the shares, & at the time of 
his making the contracts by force of which the 
debts, causes of action, & liabilities in the declara- 
tion mentioned accrued to pltf. & were incurred 
by deft., & at the time of lus making & entering 
into the contracts by force of which pltfs. claim 
to be entitled by law to make the call upon deft., 
as in the declaration alleged, deft, was an infant 
within the age of 21 years. Replication, that 
deft., at the time when he first became the holder 
of the shares, &> at the time of his making the 
contracts in the plea mentioned, was of the full 
age of 21 years. It appeared at the trial, that 
deft, was the purchaser of the shares in question 
whilst lie was an infant, & that, after he was of 
full age, a call was made ; — Held : the term 
“ contract ” meant the contract by which deft, 
became a shareholder, & not the obligation to 
pay the calls under 1845 Act, s. 21, «&:, the plea 
was proved by evidence of his infancy, at the time 
of the transfer to him of the shares. 

Qu, : whether the word “ contract,” being so 
construed, the plea was an answer to the action. — 
Birkenhead, Lancashire & Cheshire Junction 
Ry. Co. V. Pilcher (1850), 5 Exch. 24 ; 6 Ry. & 
Can. Cas. 564 ; 19 L. J. Ex. 207 ; 14 L. T. O. S. 
507 ; 14 Jur. 297 ; 155 E, R. 11 ; siibsequent pro- 
ccedings, sub nom. North Western Ry. Co. v. 
McMichael, Birkenhead, Lancashire, & 
Cheshire Junction Ry. Co. v. Pilcher (1851), 

5 Exch. 114. 

Annotations: — Refd. West Cornwall Ry. v. Mowatt (1850), 

19 L. J, Q. B. 478 ; Cork & Bandon Ry. v, Goode (1853), 

1 C. L. R. 345. 

7854. -.] — Where nothing but the simple 
fact of infancy is iJeaded to an action tor railway 
calls against a purchaser who has been registered, 

6 thereby become a shareholder in a permanent 
cliaracter, the interest continuing to be vested in 
the infant, <fc the subsequent obligation to pay, 
such a plea is insufficient. Where, to a declaration 
tor railway calls, deft, i^leaded, that, at the time 
when he first became the holder of the shares, & 
at the time of his making the contracts by force of 
which the debts, causes of action, & liabilities in 
the declaration mentioned accrued to pltfs. & 
were incurred by deft., & at the time of his making 
& entering into the contracts by force of which 
pltfs. claim to be entitled by law to make the 
call upon deft., as in the declaration alleged, deft, 
was an infant within the age of 21 years ; to which 
pltfs. replied that deft., at the time when he first 
became the holder of the shares, & at the time of 
his making the contracts in the plea mentioned, 
was of the full age of 21 years ; upon which issue 
was joined, & a verdict entered for the deft. ; — 
Held ; pltfs. were entitled to judgment non 
obstante veredicto. — North Western Ry. Co. 
V. M‘ Michael, Birilenhead, Lancashire & 
Cheshire Junction Ry. Co. r. Pilcher (1850), 
5 Exch. 114, 121 ; 6 Ry. & Can. Cas. 622 ; 20 
L. J. Ex. 97, 99 ; 16 L. T. O. S. 440 , 15 Jur. 132 ; 
155 E. R. 49, 52. 

Annotations : — Consd. R. (Blackborn) v. Midland Counties Sc 

Shannon Junction Ry. (l863), 9 L. T. 165 ; Wbittingham 

V. Murdy (1889), 60 L. 1\ 956. 

7855. Lunatic.] — N ewry Enniskillen Ry. 
Co. V. Coombe, No. 7851, ante. 
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Sub-sect, 2. — ^What constitutes. 

7856. Subscriber — Not registered as shareholder 
— Nor receiving share certificate.] — ( 1) By a railway 
Act, 6 Will. 4, c. Ixxix., s. 129, it is provided that 
all persons who have subscribed, or who shall 
hereafter subscribe to the undertaking, shall pay 
such sums as shall from time to time be called for, 
& that in case of default it shall be lawful for the 
CO. to sue for & to recover the same. Sect. 130 
empowers the directors to make calls from the 
subscribers to, & proprietors of, the imdertaking 
for the time being, & if any owner or proprietor 
shall neglect to pay his ratable proportion it 
shall be lawful for the co. to sue for & recover the 
same. Sect. 125 provides that the co. shall from 
time to time enter in a book the names, etc., of the 
several persons who shall be or become entitled to 
shares in the undertaking, & shall deliver a cer- 
tificate thereof to every such proprietor on demand, 
which shall be evidence of his title to the shares. 
A deft, had subscribed the parliamentary contract, 
but was not registered in the book as a proprietor : 
— Held : tlie words “ subscriber ” & “ proprietor ” 
are synonymous in the Act, & therefore deft, w’^as 
liable as a subscriber in an action brought against 
him for caJls made on the proprietors of the under- 
taking. 

(2) Sect. 118 of above Act enacts, that the pro- 
ceedings of the meetings shall be entered in a book, 
& shall be signed by the chairman of such respective 
meetings, & shall be allowed to be read in evidence 
in all cts., etc, : — Held : the signature of the 
minutes of a previous meeting by the chahman 
at the subsequent one was a sudflcient compliance 
with the Act. — West London B y. Co. v. Bernard 
(1843), 3 Q. B. 873 ; 3 By, &; Can. Cas. 649 ; 1 
Dav. Mcr. 397 ; 13 L. J. Q. B. 68 ; 2 L. T. O. S. 
187 ; 8 Jur. 144 ; 114 E. K. 743. 

7857. To new company— Amalgamation 

not completed.] — A co. for making a railway 
from D. to M. was incorporated by 8 9 Viet, 

c. cxix., under the name of M. O. W. By. Co. of 
Ireland. Some of its directors provisionally 
registered another co. lor making a railway from 
M. to G., to be called “ The G. & M. J. By. Co,” 
Three months afterwards this name was altered 
at the I’egistration office to “ The M. G. W. By. 
Co. of Ireland (extension from M. to G,).” Most 
of the directors of the two cos. were the same. 
L. applied for & received scrip certificates in the 
extension co., & paid deposits thereon, <fe received 
receipts headed with the altered name, & signed 
the shareholders’ agreement & parliamentary 
contract. The M. G. W. presented, in its own 
name & under its corporate seal, a petition to 
Parliament for an Act to make a railway from M. 
to G., undertaking, at its own expense, to make the 
railway. The Act which was passed upon this 
petition, 9 & 10 Viet. c. ccxxiv, only gave authority 
to make the railway from M. to A., or but a part 
of the distance. The directors had power under 
the Act to raise the necessary sums by contribu- 
tions among themselves or by the admission of 
other parties. The additional capital required 
for the extension was directed to form “ part of 
the general & original capital of the co.” ; & the 
provisions of the recited Act, 8 & 9 Viet. c. cxix, 
were to extend to & be read with the new Act. 
The expression ” The Co.,” in the new Act, was 
declared to mean the M. G. W. Co. In Bept. 1846, 


at a meeting of the directors of the M. G. W. Oo., 
a resolution was passed stating on what terms 
the holders of the extension scrip should be 
entitled to certificates in the joint co., & another 
resolution approving of & confirming those terms. 
At that meeting the seal of the M. G. W. Oo. was 
affixed to the shareholders’ book, which, however, 
did not then contain the names of the share- 
holders in the extension line. The latter were 
added in Mar. 1847, when one of them, that of 
deft., was inserted. Three calls were made ; the 
first was dated previous to the insertion of the 
extension subscribers in the shareholders* book, 
the two others after that insertion. An action 
was brought for these calls : — Held : (1) the Act 
did not amalgamate the two cos. ; & even if the 
directors possessed a power of amalgamation, the 
resolution of Sept. 1846, was not an exercise of that 
power so as to render deft, liable Id an action for 
any one of the calls at the suit of the M. G. W. 
Co. ; (2) the list of registered shareholders, 

although it might be proved not to have been a 
faithful register, was primd facie evidence that the 
contributory therein named was a shareholder, 
which fact, however, might be displaced by other 
evidence. — Midland Great Western By. Co. op 
IREI.AND V, Leech (1852), 3 H. L. Cas. 872 ; 10 
E. B. 348 ; anh nom. Midland Great Western 
By. Co. op Ireland v. Leech, Same v, Johnson, 
Same v, Edmond, 20 L. T. O. S. 297, H. L. 
Annotation : — Mentd. Nixon v, Brownlow (1857), 2 H. & N. 

445. 

7858. Holding & transferring 

in promoting company.] — Where, in an acV 
calls, it appeared that deft, had signed tl< 
scribers’ deed of a registered coal mine & , 

CO., for 50 shai'cs of a certain amount in a 

capital, & afterwards signed the parliamentary 
contract upon an application for an Act em- 
powering the co. to make the railway, the original 
deed authorising such application, for 50 shares 
of a different amount in a different amount of 
capital, & numbered differently on the registry of 
the railway co., although no separate capital was 
ever raised or intended to be raised for the railway, 
the deposits being paid out of the original capital. 
So no railway co. scrip was issued. So though there 
was virtually only one dii*ection, with one set of 
officers, So one office, So one common seal, So deft, 
had only paid one sum of money. So received scrip 
for one set of shares, at the time of signing the 
original deed. So he had sold those shares before 
the call, describing them by certain numbers, 
different from those for which he had signed the 
parliamentary contract : — Held : there were, by 
virtue of the deeds & the Act of Parliament, 
separate cos., with separate shares So separate 
liabilities thereon ; deft, had only transferred the 
shares in the registered co.. So he was liable to 
calls on the shares in the parliamentary co. — 
Loughor Coal So By. Co. v, Williams (1854), 3 
C. L. B. 158 ; 24 L. T. O. S. 116. 

7859. Not signing parliamentary contract 

or subscribers* agreement.] — Deft, by letter re- 
quested the provisional committee to allot to him 
one hundred shares in a proposed railway co. In 
answer he received the following letter : ” Sir, 
The provisional committee having allotted to you 
fifty shares of £20 each in this undertaking, I am 
instructed to request that you will pay a deposit 
upon them of £1 IO 5 . per share, on or before the 
30th inst., to one of the following banlcers, etc. 


PART IX. SECT. 6, SUB-SECT. 2. 

q. Name inserted in Act <&• list 
of 8ub8cril)er8 without authority .] — 
person named in the Act of incorpora- 


tion & in the list of subscribers, who 
never authorised his name to be used, 
or held any shares in the co., ceases 
to be a member thereof after the first 


meeting: to orgranlse the oo. — P ort- 
land & Lancaster Steam Ferry Co. 
V. Pratt (1850), 7 N. B. R. (2 All.) 17.-— 
CAN. 
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I beg also to inform you that scrip certificates for 
the above number of shares will be delivered to 
you in exchange for this letter, & the banker’s 
receipt for the deposit after the execution of the 
parliamentary contract, & subscribers’ agreement 
which will lie for your signature at this office on & 
after the 30th inst.” A the foot of the letter was 
the following memorandum ; “ The shares allotted 
to you will be considered forfeited, if the deposit 
be not paid within the period specified above, & 
the parliamentary contract & subscribers’ agree- 
ment must be signed on or before Aug. 20, 1845.” 
Deft, paid the deposit, but did not sign the par- 
liamentary contract or subscribers’ agreement. 
The CO. was afterwards incorporated, & deft.’s 
name was placed on the sealed register of share- 
holders. In an action for calls : — Held : deft, 
was not a shareholder, & the above circumstances 
were an aiLswer to the primd facie case arising 
from the production of the register containing 
deft.’s name. — Waterford, Wexford, Wicklow 
& Dublin Ry. Co. v. Pidcock (1853), 8 Exch. 
279 ; 7 Ry. & Can. Cas. 437 ; 22 L, J. Ex. 140 ; 
20 L. T. O. S. 210 ; 17 Jur. 26 ; 1 W. R. 153 ; 
155 E. R. 1352. 

Annotations : — Reid. Now Brunswick & Canada By. & 

Laud Co. V. Mnggcridffo (1859), 33 L. T. O. S. 317 ; 

Edwards v. Kilkenny & G. S. & W. liy. (1863), 14 

O. B. N. S. 526 ; Burke v. Lechmero (1871), 19 W. R. 

565. 

7860. .] — In an action for calls, it 

being necessary to prove notice to deft, of an 
alteration in the scheme, evidence that notices 
were sent by post to all the names addresses 
upon the list of allottees, which comprised deft.’s : 

■ — Held : sufficient pr imd facie proof of the notice ; 
but it ai)pearing that deft, had not executed the 
deed, he was not liable. — C armarthen Ry. Co. 
V. Wright (1858), 1 F. & F. 282, N. P. 

7861. Part only of proposed works autho- 

rised — Alteration of amount & division of proposed 
capital.] — The subscribers’ agreement of a pro- 
posed CO. stated that it was formed for making a 
railway to be called the G. & K, Ry., & to com- 
mence at K. & terminate at G., the capital to be 
one million in shares of £25 each. The deed 
empowered the directors to abandon the under- 
taking, or any part thereof & also to make applica- 
tion to Parliament for an Act for any of the pur- 
poses aforesaid ; also to fix ui)oii, & from time 
to time i;0 alter or vary the termini, route, course, 
or line of tlie railway ; & to determine w'hether 
<fe how far, & to what extent the undertaking 
should be carried into effect & deferred or aban- 
doned ; & in case any Act should authorise the 
construction of a part thereof, to make in any 
subsequent session application for the construction 
of the remainder. Deft, executed the deed ixs a 
subscriber for 150 shares, & paid the depovsit of 
£1 10i>. per share. The directors applied to 

Parliament &. 9 10 Viet. c. ccclx incorporated 

the CO. by the name of the K. & G. S. &; W. Ry. 
Co., for making a railway from K. to O., the 
capital of the co. to be £225,000, in 11,250 shares 
of £20 each. After the Act passed deft, was placed 
on the i-egister of shareholders as a subscriber for 
fifty shares of £20 each : — Held : (1) deft, was a 
shareholder in the incorporated co., & liable as 
such to execution on a judgment recovered by a 
creditor against the co. ; (2) sect. 36 of 1845 Act, 
which enables execution to issue “ against any 
of the shareholders,” if the execution against the 
property or effects of the co. proves ineffectual, 
means shareholders at the time of the sheriff’s 
return of nulla bona . — Nixon v. Brownlow, 
Nixon v. Green (1858), 3 H. & N. 686 ; 27 


L. J. Ex. 609 ; 31 L. T. O. S. 369 5 4 Jur. N. S. 
878 ; 6 W. R. 772, Ex. Ch. 

AniwteUion : — As to (2) Refd. Ilfracombe Ry. ». Poltlmore 
(Lord) (1868), 37 L. J. C. P. 86. 

7862 . No shares allotted — 1845 Act, ss« 21 
et seq.] — (1) The above sects, do not authorise an 
action against a “ subscriber to the undertaking ” 
for calls. 

(2) Qu, : whether a party may be a “ share- 
holder,” without being on the register. 

(3) A count alleged that deft, subscribed a 
certain sum to the undertaking, & that certain 
portions thereof were called for, & places & times 
appointed for the payment thereof, & that deft, 
had due notice of the premises, & that pltfs,, the 
co., did all things necessary to entitle them to 
have the calls paid, but that deft, made default : — 
Held : the count disclosed no cause of action, 
inasmuch as it did not show that deft, was a 
“ shareholder ” within the above Act. 

(4) In an action for calls made by a co. under 
above Act the form of remedy given by sect. 
24 must be followed. — Wolverhampton New 
Waterworks Co. v, Hawkesford (1859), 6 
C. B. N. S. 336 ; 28 L. J. C. P. 242 ; 33 L. T. O. S. 
366 ; 5 Jur. N. S. 1104 ; 7 W. R. 464 ; 141 E. R. 
486 ; subsequent proceedings (1861), 11 C. B. N. S. 
456. 

Annotations: — As to (3) Consd. Portal v. Emmens (1876), 
1 C. P. D. 201. Refd. He Electric Telefirraph Co. of 
Ireland, Bunn's Case (I860), 2 De G. F. & J. 275. As to (4) 
Consd. A.-Q. v. Ashbomo Recreation Ground Co., [1903] 
1 Ch. 101. Refd. WooJloy & WooUey v. Broad (1892), 
66 L. T. 680 ; Neville v. London Express Newspaper, 
[1919] A. (3. 368 ; Aramayo Francke Mines v. Fubllo 
Trustee, [1922] 2 A. C. 406. Mentd. VaJlance v. Falle 
(1884), 53 L. J. Q. B, 459 ; Stevens v. Chown, Stevens r. 
Clark, [1901 J 1 Ch. 894 ; Devonport Corpn. r. Tozer, 
[1902] 2 Ch. 182. Oenerally, Mentd. Aborgravonny Im- 
provement Comrs. V. Straker (1880), 42 Ch. D. 83 ; 
Whittaker v. L. C. C., [1915] 2 K. B. 676. 

7863. ,] — Portal p. Emmens, No. 

7878, post 

7864. — Shares allotted — Subscriber’s name 
placed on re^ster.] — (1) A railway Act, after 
naming certain persons, enacts that they & “ all 
other persons who have already subscribed or 
shall hereafter subscribe to the undertaking, are 
by this Act united into a co. for the purpose of 
making & maintaining a railway.” Prior to the 
passing of the railway Act, defts. & others signed 
a document, whereby they agreed on the passing 
of the Act for the construction of the railway to 
subsciibe for the number of shares of £10 each 
placed opposite their respective names, defts.’ 
number being fifty. The Act passed in 1865 ; in 
1806 an allotment of shares was made to defts., 
but no notice was given to them ; & soon after- 
wards the proceedings of the co. were suspended. 
Defts.’ names were placed on the register of share- 
holders, & in Apr. 1868, the register was re-sealed, 
defts.’ names being then on it for fifty specific 
shares ; but no notice of this registration was 
given to defts. Calls having been soon after 
made, defts. repudiated all liability as share- 
holders : — Held : under the agreement defts. were 
” subscribers ” to the undertaking within the 
railway Act, & had been rightly put on the register, 
& were ” shareholders within 1845 Act, s. 8, &; 
liable to pay calls. 

(2) There is nothing to make the time within 
which the register shall be made up an essential 
conffition to the validity of tlie register (Hannen, 
J.). — Burke v, Lechmere (1871), L. R. 6 Q. B. 
297 ; 40 L. J. Q. B. 98 ; 19 W. R. 665. 

Annotation : — As to (1) Reid. Portal r. Emmens (1876), 1 
C. P. D. 201. 

7865 . Shareholder — Reinoorporation of company 
— Not registered as shareholder thereof — Nor 
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Sect, 6. — Membership : Syb-sects. 2, S d: i, A» & B. 
(a) 

receiving share certificate.] — By an Act passed for 
the reincorporation of the N. & E. Ry. Co., it was 
provided that all persons & corporations who, on 
the day of the passing of the Act, were shareholders 
in the N. & E. Co. were thereby reincorporated by 
the name of the N. & A, Co. It was also provided 
that, to complete the title, every person holding 
shares in the N. & E. Co. should be deemed to 
hold a share in the N. & A. Co. to be called a 
deferred share ; & should be entitled to receive 
within one month after the passing of the Act, on 
demand, a certificate for such deferred share, upon 
presenting the proper certificate : — Held : a share- 
holder in the N. & E. Co., who, since the passing 
of the Act, had not become registered as a share- 
holder of the N. & A. Co., & who had not obtained 
a certificate of shares, was not thereby disqualified 
from maintaining a suit against the directors of 
the N. & A. Co. — S packman v, Lattimorb (1860), 
3 Giff. 16 ; 4 L. T. 45 ; 7 Jur. N. S. 179 ; 9 W. R. 
229 ; 66 E. R. 304. 

7866. Minimum subscription not paid.] — 

East Gloucestershire Ry. Co. v . Bartholomew, 
No. 7918, post. 

7867. .] — (1) Pltf. applied for shares 

in a joint-stock co. subject to 1845 Act, which 
were accordingly allotted to him, &; he paid the 
allotment money, his name was entered on the 
register of shareholders. After the allotment, the 
co. sent him scrip certificates, transferable by 
delivery, with a statement that the allottee or 
bearer would be entitled to exchange them for 
share certificates. Pltf. sold his right to the shares 
to a purchaser, & delivered liim the scrip certifi- 
cates, but executed no transfer of the shares. 
The purchaser gave notice to the co. of the sale, 
& paid some calls on the shares. The co. after- 
wards made other calls, <fe demanded payment 
from pltf., & ultimately brought an action against 
him for them. Pltf. filed his bill to restrain the 
action ; — Held : the shares did not pass by the 
delivery of the scrip certificates, <fc x>ltf. was not 
discharged from his liability as a shareholder. 

(2) By the private Act of a joint-stock co., it 
was provided that it should not be lawful for the 
CO. to issue any share, nor should any share vest 
in the person accepting the same until one-fifth of 
the amount of the share had been paid up : — 
Held : notwithstanding this proviso, a share- 
holder who had not paid one -fifth of the amount 
of the shares which had been allotted to him, was 
liable for payment of calls. — M cEuen v . West 
London Wharves & Warehouses Oo. (1871), 
6 Ch. App. 655 ; 40 L. J. Ch. 471 ; 25 L. T. 143 ; 
19 W. R. 837, C. A., L. JJ. 

Director.] — See Sect. 9, sub-sect. 5, post. 

7868. Holder of scrip certificates to bearer.] — 
The prospectus of a railway co., issued after its 
incorporation, stated the capital as £255,000, in 
5,100 provisional scrip certificates to bearer, of 
£50 each, £1 to be paid on application, & £4 on 
allotment ; & that, “ on registration of the scrip, 
of which due notice wdll be given, the certificates 
for £50 will be divided into five shares of £10 
each.” On the application of A., scrip certificates 
were allotted to him, which he shortly afterwards, 
without taking any steps to convert them into 
shares, sold in the market. These scrip certifi- 
cates, together with many others which had been 
in like manner parted with by their allottees, 
were repurchased, on behalf of the co., by agents 
of the directors, & more than two years after- 
wards were entered upon the register as shares, 


each scrip certificate representing five shares, in 
the names of A. & the other allottees : — Held : A. 
was under no obligation to convert the scrip 
certificates into shares, & on selling them in the 
market, as he was entitled to do under the terms 
of his contract, he was relieved from all liability, 
& could not be retained on the register as the holder 
of the shares represented by these scrip certificates. 
— Eustace v. Dublin Trunk Connecting Ry. 
Co. (1868), L. R. 6 Eq 182 ; 37 L. J. Ch. 716 ; 18 
L. T. 679 ; 16 W. R. 1110. 

Annotations : — Apld. Re Asiatic Banking Corpn., Ex p, 

Collum (1869), L. B. 9 Eq. 236. Apprvd. Mcllwraith v. 

Dublin Trunk Connecting Ry. (1871), 7 Ch. App. 134. 

'.] — McIlwratth V. Dublin Trunk 
Connecting Ry. Co., No. 7961, post. 

7870. .] — McEuen V. West London 

Wharves & Warehouses Co., No. 7867, ante. 

Transferor or transferee — Who liable for calls.] — 

See Sect. 8, sub-sect. 5, D. (a), post. 

7871. Who liable to execution for debts of 

company.] — Ilfracombe Ry. Co. v. Poltimore, 
No. 7877, post. 

7872. Acquisition for purpose hostile to 

company.] — At a general meeting of the share- 
holders of a railway co. a resolution was passed 
deferring tlie construction of the railway, & for a 
return of 14s. per share of the paid-up capital to 
the shareholders, which was afterwards confirmed 
by resolution passed at subsequent meetings. 
These resolutions were published in the public 
papers, & in pursuance of them an instalment of 
lO.*?. per share was returned & received by the 
several shareholders, & the certilicates of the shares 
bore an indorsement to that effect, signed by, the 
co.’s secretary. Subsequent to this return being 
made, after the time allowed for the compulsory 
purchase of land by the co. had expired, W. 
became the purchaser of five shares from one of 
the shareholders who had agreed to the above 
resolutions & had received the instalment of 106f. 
per share in respect of the said live shares, & a deed 
of transfer of the same was duly executed. This 
deed W. delivered with the certificates of the 
shares to the secretary of the co., <fe required Ixim 
to register the sairie in the manner provided by 
the 1845 Act, s. 15, which the secretary refused 
to do :~Hehl : W. was not entitled to a writ 
of mandamus to compel the registering of such 
transfer deed under the sect-. ; as one of the x)ublic 
he had no right whatever to the writ, the cir- 
cumstances under which he had become a pur- 
chaser of the shares showed that ho was not 
proceeding bond fide for the purpose of enforcing 
the rights of a shareholder. — K. v. Liverpool, 
Manchester &- Newcastle-upon-Tyne Ry. Co. 
(1852), 21 L. J. Q. B. 284 ; 19 L. T. O. S. 108 ; 
16 Jur. 949. 

Amujtdtkm : — Distd. R. v. Wills & Berks Canal Navigation 

(1874), 29 L. T. 922. 

To found right of action against com- 
pany.] — See Action, Vol. I., p. 76, Nos. 612, 613. 


Sub-sect. 3. — Rights op Members. 

Directors exceeding powers — When restrained.] 

— See Sect. 11, sub-sect. 5, D. ; Sect. 12, sub-sect. 
2, A, ( / ), post. 

Right to inspect — Register of members.] — See 

Sect. 7, sub-sect. 3, post. 

Register of mortgages.] — Sec Sect. 14, sub- 
sect. 5, 

Company books & documents generally.] — 

See Sect. 11, sub-sects. 3, 4, post. 
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Sub-sect. 4. — Liabilities op Members. 

A, In General, 

For calls.] — See Sect. 8, sub-sect. 6, D., 'post. 

To execution for bills of company.] — See Sub- 
sect. 4, B., post, 

7873. For libel — Letter written by one share- 
holder to another — Concerning conduct of former 
ofllcer of company.] — A. was engaged to super- 
intend the works of a railway co., & subsequently, 
at a general meeting of the proprietors, the 
engagement was not continued, but a former 
inspector was reinstated. A vacancy subse- 
quently occurred in the situation of engineer to 
the comrs. for the improvement of the river W., 
& A. became a candidate. B. wrote to C., intro- 
ducing D. as a candidate, & 0., having written to 
B., informing him that another person had 
succeeded in obtaining the appointment, B. wrote 
an answer to C., reflecting on the conduct of A. 
whilst in the situation of engineer to the railway 
co. There was a subsequent election, at which 

A. was unsuccessful in consequence of this letter 
having been shown. It appeared that B. & C. 
were both shareholders in the railway co., & that 

B. managed O.’s affairs in the railway. B. had 
not been applied to for his opinion, & the letter, 
containing the libel, was written after the ter- 
mination of one election, <fc before the other was 
in contemplation : — Held : in an action by A. 
against B. for the libel, the letter was not a 
privileged communication. — Brooks v, Blan- 
SHARD (1833), 1 Or. & M. 779 ; 3 Tyr. 844 ; 2 
L. J. Ex. 275 ; 149 E. U, 013. 

.] — See, further. Libel & Slander. 

JS, Execution against Members for Debts of Company, 

(a) Who may Issue, 

7874. Secretary of company — For salary — With 
notice that no provision made for payment of 
salary,] — Where a railway co. had made no pro- 
vision in its scheme of arrangement for payment 
of what was due to the secretary for salary : — 
Held : he was entitled to a writ of sci, fa, against 
the shareholders, though he was aware of the 
scheme & had not objected to it. — Re Teign 
Valley By. Co. (1869), 17 W. R. 817. 

(&) Against Whom Execution may issue, 

7875. Shareholder — To whom company in- 
debted in greater amount.] — It is no answer to a 
motion for a sci, fa. against a shareholder of a 
joint-stock co. under 1845 Act, s. 30, upon a 
judgment obtained against the co., that the co. 
is indebted to the shareholder against whom 
execution is sought, to a greater amount than 
that of his unpaid calls, for moneys disbursed by 
him as a director on behalf of the co. — ^Wyatt v, 
Barenth Valley Ry. Co. (1857), 2 C. B. N. S. 
110 ; 29 L. T. O. S. 96 ; 140 E. R. 353. 

At time of return of nulla bona.]- 
Nixon V, Brownlow, Nixon v. Green, No. 7861, 
ante, 

Right of creditor to Inspect register.] — See 

Sect. 7, sub-sect. 3, post. 

.] — Compare No. 2662, ante. 


7877. Transferor or transferee — Registration of 
transfer before return of writ against company — 
After notice of intention to apply to issue execution 
against creditor.] — (1) Where an execution has 
been issued against the property of a co., & some 
but not sufficient goods substantially to satisfy it 
can be found, the ct. under 1845 Act, s. 36, has a 
discretionary power to allow execution against a 
shareholder without a previous levy on the goods, 
which are insufficient. 

(2) Qu. : whether a registration of the transfer 
of a shareholder’s shares, before the return of the 
writ of execution against the co., but after notice 
that the execution creditor intends to apply for 
leave to issue execution against him, exonerates 
such shareholder. — Ilfracombe Ry. Co. v, Polti- 
MORE (1868), L. R. 3 C. P. 288 ; 37 L. J. C. P. 86 ; 
18 L. T. 85 ; 16 W. R. 460. 

7878. Original director — No qualification shares 
allotted — No register formed.] — Sect. 36 of 1845 
Act is governed by sect. 3 of that Act, & conse- 
quently a member of a co. may be a “ share- 
holder ” within the former sect, although no shares 
have been allotted to him & no register has been 
formed. 

A special Act formed four promoters into a co., 
& made them directors till the first ordinary 
meeting of shareholders, & provided that each 
director should hold not less than thirty shares. 
There never was any such meeting, no register of 
members was ever drawn up, & no shares were 
ever allotted. The Act embodied an agreement 
which bound the co. to pay pltf. a certain sum of 
money : — Held : in respect of the co.’s debt to 
pltf., each promoter was liable under a sci, fa. as 
a shareholder to the extent of thirty shares. 

By 1845 Act, ss. 85, 86, no one shall be capable 
of being a director unless he holds the prescribed 
number of shares, & if he ceases to hold that 
number of shares, he ceases to be a director, but 
these provisions apply only to elected directors 
& not to directors named in a special Act ( Jessel, 
M.R.).— Portal v, Emmens (1876), 1 O. P. D. 
664 ; 46 L. J. Q. B. 179 ; 35 L. T. 882 ; 25 W. R. 
235, C. A. 

Awnoiationa : — Distd. Kipling u. Todd (1878), 3 C. P. D. 

350. Consd. Mammatt v. Brott (1886), 54 L. T. 165. 

FoUd. Tahourdin v, Weston-super-Maro Grand Pier Co. 

(1887), 4 T. L. R. 124. Befd. Re Esparto Trading Co. 

(1879), 12 Ch. D. 191 ; Colombia Chemical Factory 

Manure & Phosphate Works, Hewitt's Case, Brett’s Case 

(1883), 25 Ch. D. 283 ; Rc South London Fish Market Co. 

S , 39 Ch. D. 324 ; Re Wheal BuUer Consols, Ex p, 
g (1888), 4 T. L. R. 282. 

7879. Resignation from directorship — 

Share capital wholly Issued to other parties.] — Defts. 
T. & A, were named as directors in the special 
Act of a railway co. The Act provided that the 
ualifi cation of directors should be fifty shares of 
10 each, & that the directors named in the Act 
should continue in office till the first ordinary 
meeting of the co. T. never acted as a director, 
& another director was appointed in his place. 
A. acted as director for a time & then resigned, 
& his place on the board was informally filled up. 
No shares were allotted to either of the directors, 
& the whole of the share capital of the co. was 
placed in other hands. A register of shareholders 
of the CO. was drawn up, in which the names of 


PART IX. SECT. 6, SUB-SECT, 4.—A. 

r. Ear debts of company — Right of 
set-off .] — Railway Act declared a Bhare- 
liolder liable to Judgment creditors of 
the 00 . f oran amount equal to the amount 
impaid on iho stock held by him : — 
Held: a sharoholdor, in an action 
against him by a Judgment creditor of 
the co., could not set off in equity a 
debt duo to him by the co. before the 

J. — VOL. X. 


judgment was recovered. — ^M cBbth v. 
Smart (1868), 14 Gr. 298,— CAN. 

s. .] — Pltf, co., as Judgment 

creditor of a tramway co,, brought the 
action against defts., as shareholders 
therein, to compel them to contribute 
& pay to pltf. oo., out of the amounts 
rospeotiveiy unpaid up by them upon 
their shares In the co., a sum sufficient 
to satisfy the Judgment. The state- 


ment of defence raised an objection 
in point of law to the whole claim, 
that the tramway oo, was not within 
the Act, as not being a “ railway 
co. ; — Held : the tramway was a 
“ railway " within the Act, & pltf. 
succeeded on the point of law. — 
Edison Gknerax Ei^eotric CJo. v. 
Edmonds (1896), 4 B. C. R. 354. — 
CAN. 


E E 
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Sect* 6. — Membershi p : S itb-sect, (6), 

defts. did not appear. No ordinary meeting of 
the CO. was h(?ld, & the resignations of defts. & 
the sealing of the register were therefore informal. 
In an action of sci* fa., brought several years after 
defts.’ resignations of their directorships, by the 
public officer of another co. which had obtained 
a judgment against the first-named co. : — Held : 
as no shares had been allotted to defts., & they 
were not de facto directors, & all the share capital 
of the CO. was in other hands, defts. could not be 
made liable as directors on their share qualifica- 
tions except by way of estoppel ; & no estoppel 
had been raised. — Kipling v. Todd (1878), 3 
O. P. D. 350 ; suh nom. Kippling v. Todd, Same 
V. Allan, 47 L. J. Q. B. 617 ; svb nom. Kipling 
V. Todd, Sam:e v. Allan, 39 L. T. 188 ; 27 W. B. 
84, C. A. 

Annotations: — FoUd. Mammatt v. Brett (1886), 54 L. T. 

165. Refd. North & South Woolwich Subway Co. ti. 

Pym (1878), 39 L. T. 346 ; Re Florence Land & Public 

Works Co., NlooPs Case, Tufncll & I’onsonby’B Case 

(1885), 29 Ch. D. 421. 

7880. -.] — A railway co. was 
incorporated by a special Act of Parliament, 
passed on Aug. 18, 1882. In sect. 4 of the Act 
deft, was described as a promoter of the under- 
taking, & in sect. 30 as one of the first directors 
of the co., who should continue in office until the 
first ordinary meeting held after the passing of 
the Act. Sect, 28 required that the qualification 
of a director should be the possession in his own 
right of not less than one hundred shares in the 
co. Deft, attended one board meeting, & on 
Dec. 23, 1882, sent in his resignation as director 
to the board, which was accepted by them in 
the following week. Deft, took no other part 
in the affair’s of the co. Deft, never had any 
shares allotted to him, nor was any register of 
shares kept. No shares were ever taken up by 
the public, &, the object of the co. failing, an 
abandonment Act was obtained & passed in Aug. 
1885. The claim of pltf. was for services rendered 
by him as a surveyor & engineer in relation to 
& before the formation of the co. Pltf. brought 
his action against the co., obtained judgment by 
default, & issued a writ of fi, fa. against the co. 
The sheriff’s return to the wiit was nulla bona. 
Pltf. then applied to the High Ct. for leave to 
issue execution against deft, personally under 
1845. Act, s. 36; — Held: as the resignation by 
deft, was bond fide, it was a surrender of his 
inchoate right to take shares, operated to divest 
him of any liability attaching to the holding 
of shares ; Sd leave to issue execution against him 
must be refused. — Mammatt v. Brett (1886), 
54 L. T. 165. 

Liability of directors in respect of qualification 
shares generally .] — See Sect. 9, sub-sect, 5, post 

(c) Grounds for Granting or Refusing. 

7881. General rule — Discretion of court.] — ^A 

sci. fa. may issue at the suit of a judgment creditor 
of a co., subject to 1845 Act, s. 36, against a share- 
holder. Qu. whether that is the sole remedy. 
When it is proved to the satisfaction of the ct., 
upon the motion for such sci. fa., that an execution 
has been issued against the co., & that it has been 
unproductive, the issuing of the sci, fa. is still a 
matter of discretion with the ct. 

Where a co. was established for making a rail- 
way in Ireland, although no proceedings had been 
taken to procure satisfaction in Ireland, & the 
affidavits did not expressly negative the existence 
of property there, the ct. granted a rule for a sci. fa. 


against a director who had stated at a meeting 
of the CO. in London, that in consequence of the 
shareholders not paying the calls, the directors 
had no funds to meet the claims against them, 
one of the claims being the judgment obtiiined 
by pltf. — Devereux v. Kilkenny & Great 
Southern & Western By. Co., Re Emery 
(1850), 5 Exch. 834 ; 1 L. M. & P. 788 ; 20 L. J, Ex. 
37 ; 16 L. T. O. S. 216 ; 14 Jur. 1028 ; 155 E. B. 
365. 

Annotations : — Refd. Kilkenny & G. S. & W. Ry. v. S^eUden 
(1851), 6 Exoh. 81 : Addison v. Tate (1865), 11 Exch. 
250 ; Burke v. Dublin Trunk Connecting Ry., Miller's 
Case, Kernaghan v. Dublin Trunk Connecting liy,, James’s 
Case, Marley’s Case (1867), L. R. 3 Q. B. 47. 

7882. .] — On an application by a 

judgment creditor of a co. for a sci, fa. against a 
shareholder, under 1845 Act, s. 36, the ct. has a 
discretion as to allowing the writ to issue. — 
Shrimpton V. SiDMOUTH By. Oo, (1867), L. B. 
3 0. P. 80 ; 17 L. T. 647. 

Annotation : — Consd. Lee v. Budo & Torrington Junction 
Ry. (1871), L. R. 6 C. P. 576. 

7883. — The discretion of the ct. 

in granting or refusing a sci. fa. against a share- 
holder under 1845 Act, s. 36, is to be a judicial 
discretion exercised according to the known rules 
of law. A vague suggestion of fraud, or that 
Parliament was imposed upon by false recitals in 
the special Act, will not, where a fair primd facie 
case is made out by pltf., induce the ct. to with- 
liold the writ ; but the party will be left to plead 
to the sci, fa. any defence, legal or equitable, which 
he may have. — Lee v, Bude & Torrington 
Junction By. Co. (1871), L. B. 6 C. P. 576 ; 
19 W. B. 954 ; sub nom. Lee v. Bude & Torring- 
TON Junction By. Co., Re Stevens & FiSHEit, 
40 L. J. C. P. 285 ; 24 L. T. 827. 

Annotation: — Mentd. R. v. Yates (1883), 48 J. P. 102. 

7884. Failure of execution against company.] — 

Devereux v. Kilkenny & Great Southern & 
Western By. Co., Re Emery, No. 7881, ante. 

7885. Value of land extended inadequate.] 

— B. V. Derbyshire, etc. By. Co., No. 7945, 
post. 

j 7886. .] — Under 1845 Act, s. 36, a 

' party who hats recovered judgment against a co. 
is not precluded from issuing execution against 
the shareholders who have not paid up the full 
amount of their shares though lands of the co. 

: have been extended under an elegit if the proceeds 
' of the lands be insufficient to satisfy the debt. — 
Addison v. Tate (1855), 11 Exch. 250 ; 3 C. L. B. 
1075 ; 24 L. J. Ex. 249 ; 25 L. T. O. S. 182 ; 
3 W. B. 487 ; 156 E. B. 823. 

I 7887. .] — Ilfracombe By. Co. v. Polti- 

more, No. 7877, ante. 

7888. .] — Execution was issued against 

a director of a co. personally in default of satis- 
faction of judgment obtained against the co. itself. 
— Tahourdin V. Weston-super-Mare Grand 
Pier Co. (1887), 4 T. L. B. 124, D. C. 

7889. Company about to be or being wound up.l 
— ^An execution against a co. haying proved 
ineffectual, the ct. allowed the creditor to issue 
execution against some of its members to the extent 
of their shares not paid up, notwithstanding the 
co. was about to be wound up. — Re Phillips, 
Ex p. Warkworth Dock Co. (1854), 18 Beav. 
629 ; 62 E. B. 247. 

7890. .] — ^A creditor of a joint-stock co., 

having obtained judgment against the co., &: 
issued execution against its property without being 
able to obtain satisfaction, obtained a rule nisi 
for a sci. fa. for execution under 1 845 Act, s. 36, 
against a shareholder, to the extent of his shares 
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not paid up. It appeared that the co. was in 
rocess of being wound up ; So that, though it 
ad no property against which execution could 
issue, ^ a considerable sum stood to the credit of the 
official manager : — Held : the existence of funds 
which might ultimately, under the Winding up 
Acts, be made available for the payment of the 
debt was not a bar to the proceeding under the 
sect., & the ct. would not, in the exercise of its 
discretion, refuse to interfere. — Mackenzie v. 
Sligo By. Co. (1864), 4 E. & B, 119 ; 3 C. L. B. 
1 ; 24 L. J. Q. B. 17 ; 24 L. T. O. S. 60 ; 1 Jur. 
N. S. 304 ; 8 W. B. 10 ; 119 E. B. 40 ; subsequent 
proceedings (1866), 24 L. T. O. S. 209. 

7891. Collusion between creditor & company — 
To harass shareholders' proceedings against com- 
pany.] — Pending a suit by shareholders of a co., 
on behalf of themselves &; all other shareholders 
except defts., against the co. & its directors, seeking 
to be relieved from calls as improperly made, & 
after an interhn injunction restraining further 
proceedings for such calls upon payment of their 
amount into ct., the solrs. of the co. So of the 
directors in the suit who were cognisant of tlie 
transactions of which the bill complained com- 
menced an action against the co., & allowed them 
to submit to judgment by default for tlie balance 
of tlieir bill of costs, & upon a return of nulla 
bond procoedcMl by sri. fa. against pltfs. : — Held : 
the solrs. were properly made defts. by amend- 
ment ; So the ct., infe.rring from the evidence that 
it was an object of the action to pr-event the i>ro- 
secution of the suit, restrained them, until the 
hearing of the cause, from i)roceeding on the 
sci. fa. against pltfs., or any other person on whose 
behalf the bUl was filed ; So refused to put pltfs. 
upon terms of giving judgment to the extent of 
of their debt. — Horn v. Kilkenny So Great 
Southern So Western By. Co. (1855), 1 K. So J. 
399 ; 3 Eq. Rep. 812 ; 24 L. J. Ch. 241 ; 24 
L. T. O. 8. 202 ; 3 W. B. 226 ; 00 E. B,. 514. 
Annofations : — Refd. Green v. Nixon (1857), 23 Boav. 530 ; 

Leo V. Bndo & Torring-ton Junction Hy. (1871), L. It. G 

C. P. 576. Montd. Beck v. Dean (1856), 3 Jur. N. S. 14 ; 

Escott V. Gray (1878), 47 L. J. C. P. 006. 

7892. Company indebted to shareholder to greater 
amount.] — Wyatt v. Darenth Valley By, Co., 
No. 7876, ante. 

7893. Execution against other shareholders — 
Duty of creditor to give credit for amount received.] 

— >^iere a creditor obtained a judgment against 
a co., & then proceeded to enforce it against several 
shareholders, the ct. considered that he was bound 
to give credit, to one shareholder whom he sued, * 
for moneys previously received from the others, 
but the ct. would not disturb the appropriation 
of part of the moneys the creditor had received, ! 
in payment of his costs of his ineffectual pro- 
ceedings against other shareholders. — Green v. 
Nixon (1857), 23 Beav. 530 ; 27 L. J. Oh. 819 ; 
29 L. T. O. S. 207 ; 3 Jur. N. 8. 993 ; 6 W. R. 433 ; 
63 E. B. 208. 

Annotation : — Mentd. Leo v. BuJe & Torringrton Junction 

Ry. (1871), L. R. 6 O. P. 576. 

7894. Tender under protest refused by creditor.] 

— ^An offer to pay, under protest, the sum obtained 
is a good tender. A creditor, having obtained a 
judgment against a railway co., gave notice to a 
shareholder that he was about to apply for leave 
to issue a soi. fa. against him, & the shareholder 
thereupon tendered, under protest, the whole 
sum claimed, which included £160 for costs in- 
curred since the judgment ; the creditor refused 
it, So obtained a rule nisi for a sci. fa. : — Held : 
the tender was good, So ought to have been accepted 
by the creditor ; & the ct. discharged the rule 
with costs, without prejudice to another applica- 


tion, if the sum claimed, minus the £160, were 
not paid. — Scott v. Uxbridge So Rickmanswobth 
By. Co. (1866), L, R. 1 0. P. 596 ; Har. So Ruth. 
620 ; 35 L. J. C. P. 203 ; 14 L. T. 696 ; 12 Jur. 
N. 8. 602 ; 14 W. B. 893. 

Annotations : — Refd. Loe v. Budo & Torrington Junction 

Ry. (1871), L. R. 6 O. P. 576. Mentd. Greenwood v. 

SutoUflo. [1892] 1 Ch. 1. 

Tender generally, see Contract, Vol. XII., 
pp. 319 et 8eq» 

7895. Execution by another creditor — & payment 
thereunder.] — A rule nisi having been obtained by 
a judgment creditor of a co. against a shareholder 
for a sci. fa. under 1846 Act, s. 36, on the appli- 
cation of the shareholder the ct. made the rule 
absolute for execution without a sci. fa. It is 
sufficient answer to such rule that since the rule 
was obtained the shareholder has bond fide paid 
the full amount due on his shares to another 
creditor of the co. who had obtained a sci. fa. 
against him So it is not necessary that execution 
should have issued, So the ct. discharged the rule. 
— ^Burkb V. Dublin Trunk Connecting By. Co., 
Miller’s Case, Kebnaghan v. Dublin Trunk 
Connecting By. Co., Jami^s’s Case, Marley’s 
Case (1867), L. B. 3 Q. B. 47 ; 8 B. & 8. 773 ; 
37 L. .T. Q. B. 50 ; 10 W. R. 107. 

7896. But no payment thereunder.] — It is 

no answer to an application, under 1845 Act, 
for a sci. fa. against a shareholder, that the Ct. 
of Q. B. has ordered execution to issue without a 
sd. fa. against the same shareholder at the suit 
of another judgment creditor of the co., if no 
payment has been made or tendered under such 
order. — Rigby v. Dublin Trunk By. Co. (1867), 
li. B. 2 C. P. 586 ; sub nom. Rigby v. Dublin 
Trunk Connecting By. Co., Rc Butler, 36 
L. J. C. P. 282 ; 17 L. T. 101 ; 15 W. B. 1063. 
Annotation : — Mentd. Burkov. Dublin Trunk Connecting Ry.. 

Miller’s Case, Kemaghan v. Dublin Trunk Connecting 

Ry., James’s Case, Marley’s Case (1867), L. R. 3 Q. B. 

47. 

7897. Judgment erroneous ex facie.] — Error on 
the face of the record is no gi'ound for the ct. 
refusing to issue a writ of sci. fa. against a share- 
holder for obtaining execution So judgment 
recovered against the co. — Williams v. Sidmouth 
Railway So Harbour Co. (1867), L. B. 2 Exch. 
284 ; 30 L. J. Ex. 184 ; 16 L. T. 425 ; 15 W. B. 996. 

7898. Notice of filing scheme of arrangement — 
Under Railway Companies Act, 1867 (c. 127), s. 9.] 
— After publication in the Gazette of notice of the 
filing of a scheme of arrangement by a railway 
co. under the above Act, creditors of the co. will 
not be allowed, without first obtaining leave of 
the ct., to issue execution upon a writ of sci. fa. 
obtained pursuant to 1845 Act, s. 36, against 
shareholders of the co. ; the amount of capital 
remaining to be paid, in respect of which the sci. 
fa. has been obtained, being property of the co. 
within sect. 9 of the Act of 1867 — Be Devon So 
Somerset By. Co. (1) (1868), L. R. 0 Eq. 610; 
37 L. J. Ch. 914 ; 18 L. T. 631 ; 17 W. B. 133. 
Annotation : — Refd. Devas v. East & West India Dock Co. 

(1889), 58 L. J. Ch. 622. 

7899. Appointment of receiver — Under Railway 
Companies Act, 1867 (c. 127), s. 4.1 — The appoint- 
ment of a receiver of the undertaking of a railway 
CO. under the above sect, does not affect the right 
of a judgment creditor t/O issue execution a gai nst 
unpaid capital under 1845 Act, s. 36. — Re West 
Lancashire By. Co. (1890), 63 L. T. 66 ; 0 
T. L. B. 425. 

(d) Practice and Procedure. 

See, now, B. 8. C., Ord. 42, r. 23. 

7900. Affidavit In support of application- -How 

E E 2 
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Companies. 


Sect. 6. — Membership : Svb-sect, 4, B, (d) ; sub-sect. 

5. Sect, 7: Sub-sect. 1.] 

entitled.] — The affidavits upon a motion for a sci. 
fa. against a shareholder in a railway co. are 
properly intituled in the original action. — Edwards 
V. Kilkenny & Great Southern & Western 
Ry. Co., Re Roberts (1858), 3 C. B. N. S. 786 ; 
140 B. R. 952. 

7901. Sufficiency of contents.] — An 

affidavit in support of an application, under 
1845 Act, for a sci. /a. for execution against a 
shareholder on a judgment against a railway co,, 
stated that the deponent “ having been foiled in 
his attempts to obtain a sight of the register, & 
so obtain authentic official information on the 
subject, deponent instituted inquiries aliunde as 
to who really were the shareholders of the co., 
& hath been credibly informed by paHies officially 
connected with the said railway, & which infor- 
mation deponent verily believes to be true, that 
the said F., who has been a director of the said 
co. from the commencement, was a duly registered 
shareholder of seventy shares in the said co., 
& that £1,085 was due thereon in respect of 
subscriptions not called up, the shares in the said 
co. being £20 shares, & only £4 10s. per share 
having been paid up or called ” : — Held : this 
affidavit unanswered was good primd facie evidence 
of the party being a shareholder of the co. — 
Rastrick V. Derbyshire, Staffordshire & 
Worcestershire Junction Ry. Co. (1853), 9 
Exch. 149 ; 7 Ry. & Can. Cas. 799 ; 23 L. J. Ex. 
2 ; 22 L. T. O. S. 79 ; 17 Jur. 977 ; 2 W. R. 14 ; 
156 E. R. 64. 

7902. .] — A scA. fa, will not be granted 

upon an affidavit merely stating that the judgment 
has been obtained against the co., A that two writs 
of fi. fa. issued against them, had been returned 
nulla bona. — Be Emery, Hitchins v. Kilkenny 
& Great Southern & Western Ry. Co. (1850), 
10 C. B. 160 ; 20 L. J. C. P. 31 ; 16 L. T. O. S. 
194 ; 15 Jur. 336 ; 138 E. R. 66 ; stib nom. 

Hichins V. Kilkenny Great Southern & 
Western Ry. Co., 1 L. M. & P, 712. 

Annotations : — Refd. Dcvereiix v. Kilkenny & G. S. & W. 

Ry., Re Emory (1850), 5 Exch. 834 ; Kukenny & G. S. & 

W. Ry. V. Feilden (1851), 6 Exch. 81. 

7903. -.] — To entitle a judgment 
creditor of a railway co. to a sci. fa. against a 
shareholder, under 1845 Act, s. 36, it is not enough 
to show that a fi. fa. has been issued against the 
CO., & returned nulla bona : the affidavit must 
go on to allege circumstances to satisfy the ct. 
that due diligence has been used by pltf. to dis- 
cover property of the co. out of which he might 
obtain satisfaction of the judgment. — Hitchins 
V. Kilkenny & Great Southern & Western 
Ry. Co. (1854), 15 C. B. 459 ; 2 C. L. R. 1755 ; 
139 E. R. 504. 

7904. .] — On an application for a 

sci. fa.y under 1845 Act, it is sufficient if, after 
stating the sheriff’s return of nulla bona to the 
writ of fi. fa. y the deponent distinctly swears that 
the co. have not had since the judgment any goods, 
chattels, etc. in England, Ireland or elsewhere, 
upon which the debt might be levied ; & it is not 
necessary in that case that he should go on to 
state any inquiries or any other grounds for his 
belief or any other writs issued, nor any facts 
showing that due diligence has been used t/O dis- 
cover property of the co. — Nixon v. Kilkenny 
Ry. Co. (1856), 1 H. & N. 47 ; 2 Jur. N. S. 427 ; 
4 W. R. 490 ; 156 E. R. 1112 ; sub nom. Nixon v. 
Kilkenny & Great South-Western Ry. Co., 
Re Buckley, 25 L. J. Ex. 249. 

ATmotaUon : — Consd. Wyatt r. Darenth Valley Ry. (1857), 

2 O. B. N. S. HO. 


7906. Service of rule.] — Service of a rule for an 
execution against a shareholder of a joint-stock 
co., must be personal, or by leaving it at his place 
of abode ; delivering it to his attorney, though 
at his request, will not do. — Edwards v. Kil- 
kenny & Great Southern &; Western Ry. Co. 
(1857), 1 C. B. N. S. 409 ; 28 L. T. O. S. 289 ; 
140 E. R. 168. 

7906. Enlargement of rule — ^To enable judgment 
to be set aside — Judgment obtained by collusion.] — 

On an application for a sci. fa. against a share- 
holder, upon a judgment against the co., the ct. 
refused to enlarge the rule so as to enable the share- 
holder to set aside the judgment which he alleged 
had been obtained by collusion between pltf. 
and the directors of the co. — Edwards v. Kil- 
kenny & Great Southern & Western Ry. Co. 
(1857), 2 C. B. N. S. 397; 140 E. R. 471; sub 
nom. Edwards v. Kilkenny & Great South- 
Western Ry. Co., Butterworth, 26 L. J. C. P. 
224 ; 3 Jur. N. S. 590. 

7907. Filing sheriff’s return to abortive writs — 
Time for.] — To entitle a creditor to sci. fa. against 
a shareholder in a railway co., under 1845 Act, 
R. 36, it is not necessary that the sheriff’s returns 
to abortive wiiis issued against the co. should have 
been actually filed at the time of the motion. — 
Ilfracombe Ry. Co. Devon & Somerset Ry. 
Co. (1866), L. R. 2 C. P. 15. 

7908. Form of order.] — The proper form of 
order, under 1845 Act, s. 36, against sliareholdcrs 
whose shares are not fully paid-up, should direct 
them to pay the money into ct. by a certain day, 
unless they show cause against doing so in the 
meantime. — Healey v. Chichester A Midhurst 
Ry. Co. (1870), L. R. 9 Eq. 148 ; 39 L. J. Ch. 387 ; 
21 L. T. 811 ; 18 W. R. 270. 


Sub-sect. 5. — Trustees and Executors as 

Members. 

7909. Who is trustee — Chairman of company — 
Holding shares on company’s behalf in another 
company.] — The chairman of a co., with the assent 
of the co., held in his name shares in another co., 
which had been purchased with the money of the 
first named co. The chairman became bkpt. : — 
Held : though the purcliase by one co. of shares 
in another co. was illegal, the shares were not 
within the order & disposition of the bki)t. so as 
to pass to his assignees, & he must t7\ansfer them 
as the co. should direct. — Great Eastern Ry. 
Co. V. Turner (1872), 8 Ch. Ajip. 149 ; 42 L. J. Ch. 
83 ; 27 L. T. 697 ; 21 W. R. 163, L. C. 

Annotations : — Meutd. Percival v. WriKkl* 11902] 2 Ob. 421 : 

Young V. Naval, Military & Civil Service Co-op. Soc. of 

South Africa, [1005] 1 K. B. 687. 

7910. Whether company bound to recognise 
trust.] — The person whose name appears on the 
register as the holder of shares in a railway co., 
though he is a mere trustee, is alone liable to the 
CO. for calls ; but by special contract the cestxii 
que trust may be made liable. The 1845 Act 
regards only legal relations, & gives no remedy 
to the co. against the equitable owner of shares 
to compel him to pay calls in arrear. Though 
the ct., in the absence of express contract, cannot, 
at the instance of the co., enforce payment of 
arrears on calls against a cestui que trust of shares, 
it can enforce trusts, at the instance of the parties 
to the trust, as against each other. — Newry, etc. 
Ry. Co. v. Moss (1861), 14 Beav. 64 ; 20 L. J. Ch. 
633 ; 17 L. T. O. S. 206 ; 15 Jur. 437 ; 51 E. R. 
211. 

Annotation : — ^Befd. Re North of England Joint Stock 
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Banking Co., Siraflon*s Executors* Case (1852), 1 De Q. M. 
&G. 576. 

7911. .1 — Barton v. North Stafford- 

shire Ry. Co^, No. 8083, posL 

7912. .] — Barton v, London & North 

Western Ry. Co., No. 8063, 'post 

Executor — Liability for calls.] — See Sect. 8, sub- 
sect. 6, I)., post. 


Sect. 7.— THE REGISTER OF MEMBERS. 

Sub-sp:ct. 1. — In General. 

7913. Time for making & sealing.] — The time 
within which by 1845 Act, s. 9, a register of share- 
holders is to be made & sealed, is merely directory ; 
& a register containing the several particulars 
required by tlie Act, & bond fide intended to be a 
register, may be valid, though scaled at a subse- 
quent period. A party may be liabhj as a share- 
holder for calls, under sect. 27, although the 
register may not have been made & scaled within 
the time prescribed by sect. 9. — Wolverhajmpi^on 
New Waterworks Co. v. IJawksford (1861), 
II C. B. N. S. 456 ; 31 L. .T. C. P. 184 ; 5 L. T. 
618 ; 8 Jur. N. S. 844 ; 10 W. R. 153 ; 142 E. R. 
874, Ex. Ch. 

AnnoUilions : — Consd. Irish Peat Co. v. Phillips (1861), 

1 B. & S. 629. Distd. East Gloucestershire Ky. v. 

Bartholomew (1867), L. B. 3 Exch. 15. Consd. Burke 

V. Lechmore (1871), L. B. 6 Q. B. 297. Refd. Portal v. 

Emmens (1876), 1 C. P. D. 201 ; Re Printinf?, Telegraph 

& Construction Co. of the Agonco Havas, C'ainmcll‘8 Case 

(1894), 63 L. J. Ch. 53(5. 

7914. .] — Burke v. Lechmere, No. 7864, 

ante, 

7915. Form — Amalgamation of several com- 
panies into one.] — Manchester Ry. Co. v. Blink- 
horn (1849), 14 L. T. O. 8. 131. 

7916. .] — ( I ) It is no plea in bar to an action 

for calls that the co., after bringing i/heir action, 
have, under the power of ilioir Acts of Parliament, 
forfeited & cancelled the shares, issued new 
shares in lieu thereof, & by that means have 
supplied tlie deficient capital, but in the event 
of new shares being issued, the ct. will stay pro- 
ceedings on deft.’s paying ' tlie portion of the 
debt & costs beyond the value of the new shares. 
There is no substantial difference, as far as the 
shareholder’s liability for calls is concerned, between 
the forfeiture A: the concellation of the shares in 
resi)ect of which the calls are sued for. 

(2) Where a co. for convenience keep their 
register of shareholders in several volumes, it is 
a sufficient compliance with 1845 Act, s. 9, that 
the last volume of the series bo authenticated with 
the comirion seal of the co. Semble : the last 
volume need not contain a recapitulation of the 
contents of the prior volumes. 

A meeting of a committee of directors was 
adjourned, & a minute of the adjourned meeting 
only was signed by the chainnan of both meetings, 
but subsequent minutes treated both as one meet- 
ing, & a witness proved that he was present at 
both, & that they were one continuous meeting : 
— Held : (3) the unsigned minute was admissible 
in evidence of what took place the first day ; 
(4) what then took plac(3 coiild also be proved by 
by the witness who was present. — Inglis v. 
Great Northern By. Co. (1852), 19 L. T. O. 8. 
149 ; 16 Jur. 895 ; 1 Macq. 112, H. L. 

7917. Mode of keeping — Necessity for strict 
compliance with statutory provisions.] — The Com- 
panies Clauses Consolidation (Scotland) Act, 

1845 (c. 17), s. 9, requires, in the same terms as 

1846 Act, a book to be kept, containing, in 
alphabetical order the names of the shareholders, 


with the number of the shares to which such share- 
holders shall be respectively entitled, distinguishing 
each share by its number, & the amount of the 
subscriptions paid on such shares. Sect. 29 of 
the former Act makes such book primd facie 
evidence of a person being a shareholder, & of 
the number & amount of his shares : — Held : 
(1) as this was an exceptional privilege in favour 
of the co., the provisions of the former Act with 
respect to the mode of keeping the book must be 
strictly complied with ; (2) an entry in the book, 
describing A. as possessed of a certain number of 
shares, numbered from one given number to 
another given number, & stating a gross amount 
as paid upon these shares, was a sufficient com- 
pliance with those provisions, so as to render the 
book admissible in evidence. 

(3) The former Act requires that a book, to 
be called the “ Register of Shareholders ” shall 
be kept. Tlie book actually kept was marked 
“ Register of Proprietors ” : — Held : this varia- 
tion in the title did not prevent it from being 
given in evidence. — Bain v. Whitehaven & 
Furness Junction Ry. Go. (1850), 3 H. L. Cas. 

1 ; 10 E. R. 1, H. L. 

Annotation: — As to (1) Refd. East Gloucestershire Ry. v, 

Bartholomew (1867), L. B. 3 Exch. 15. 

7918. .] — 1846 Act, s. 8, enacts that 

a person shall be deemed a shareholder “ who 
shall have subscribed, etc., & whose name shall 
have been entered on the register of shareholders 
hereinafter mentioned : ” sect. 9 prescribes the 
mode of making & keeping the register & {inter 
alia) that it shall “ distinguish each share by its 
number ; ” — Held : sect. 8 was complied with, 
although the register did not show the distinguish- 
ing numbers of deft.’s shares, it being proved, 
aliunde j that the shares were in fact numbered. 
Semble, the provisions in sect. 9, as to the mode of 
keeping the register are directory only, except 
with reference to the use of the register as primd 
facie evidence under sect. 28. Pltf.’s special 
Act provided, “ that the co. should not issue any 
shares created under the authority of this Act, 
nor should any share vest in the person accepting 
the same, until one-fifth of the amount or the 
share was paid up ” ; — Held : the word “ issue ’* 
referred to the issuing of certificates of shares, & 
the word “ vest ” to the vesting of shares so as to 
be property & capable of transfer ; but that the 
sect, did not make the payment of one-fifth a 
condition precedent to the liability as a share- 
holder of the person accepting the share. 

In an action for calls, brought by a co. incor- 
porated under 1845 Act, defts.’ names were upon 
the register of shareholders kept under the 9th 
sect, ot the Act, & it was proved that they had 
executed the subscription contract, &- that their 
shares were distinguished by specific numbers, 
in accordance with sect. 6 ot the Act. The 
register did not, however, contain the numbers 
by which the shares were distinguished ; — Held : 
f/he omission so as to distinguish the shares in the 
register did not prevent the company from 
recovering. 

Semble : if the register had been relied on under 
sect. 28 of the Act as primd facie evidence that 
defts. were shareholders, & no other evidence 
had been given of their liability, the co. could 
not have succeeded, as there would then have 
been no proof that the shares were distinguished 
by numbers, in accordance with sect. 6 . — ^East 
Gloucestershire Ry. Co. v, Bartholomew 
(1867), L. R. 3 Exch. 15 ; 37 L. J. Ex. 17 ; 17 
L. T. 266. 

Annotations: — Consd. Portal v, Emmons (1876), 1 C. P. D. 
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Bed* -The Siib-sects, 1 & 2.] 

201 ; Re Printinfi:, Telegraph & Construction Co. of 

Agenoe Havas, Rx p, Caramoll, No. 2 (1894), 38 Sol. Jo. 

437. Refd. Re Bahia & San Francisco Ry. (1868), L. R. 

3 Q. B. 684 ; Re West London ^/harves & Warehouses 

Co., Purdey’s Case (1868), 16 W. R, 660 ; McEuen v. 

West London Wharves 8c Warehouses Co. (1871), 6 Ch. 

App. 656 ; MoRwrath v. Dublin Trunk Connectiiig Ry. 

(1871), 7 Ch. App. 134 ; Re Letheby & Christopher, 

Jones's Cose (1904), 52 W. R. 460. 

To make register admissible in 

evidence.] — See Sub-sect. 2, post, 

7919. How entitled.] — ^Bain v. Whitehaven & 
Furness Junction Ry. Co., No. 7917, ante, 

7920. Removal of seal — Mandamus.] — The 
ct. will not grant a mandamus commanding a 
railway co. to take the seal ott the register of 
shareholders, on a suggestion that it was affixed 
without authority, & contrary to 1845 Act, ss. 9, 
66, 75, 90.— p, Nash (1850), 15 Q. B. 92 ; 
19 L. J. Q. B. 296; 15 L. T. O. S. Ill ; 117 
B. R. 393 ; suh nom. Re Waterford, Wexford, 
Wicklow <te Dublin Ry. Co., Ex p. Nash, 14 
Jur. 574. 


Sub-sect. 2. — ^As Evidence. 

7921. General rule.] — By 51 Oeo. 3, c. lx, 
the register book of tlie B. C. Co. is evidence, in 
an action brought by them for calls, of deft.’s 
being proprietor of the number of shares affixed 
to his name.— Bristol Canal Co. v, Amos (1813), 
1 M. & S. 569 ; 105 E. R. 212. 

7922. .] — In an action by a railway co. 

for calls, pltf. produced a scaled register con- 
taining the name of deft, as the holder of certain 
shares. They also gave evidence of his handwrit- 
ing to a letter, requesting the secretary of the co. 
to register his shares. The secretary stated that 
that letter was his only authority for placing 
deft.’s name on the register ; & deft, then gave 
the strongest evidence that the letter was not in 
his handwriting. The learned judge then told 
the jury that the sealed register of shares was 
made by 1845 Act, s. 28. primd facie evidence 
that the persons named therein were shareholders ; 
& that the question for them was whether that 
primd facie evidence had been rebutted ; & that 
though deft, had disproved his writing the letter, 
they might not be satisfied that he had not 
authorised some one else to write it : — Held : no 
misdirection. 

As to the first call I cannot help thinking that 
the effect of the Acts was this, that any call pre- 
vious to the amalgamation was to be considered 
as a call upon a share in the new co., &> if so it 
necessarily follows that the right to the call is 
vested^ in the new co. & that the new co. may sue 
assuming that they have created new shares & 
done what was necessary to give them the right 
(Patteson, J.). — Manchester, Sheffield Lin- 
colnshire Ry. Co. v, Blinkhorn (1849), 13 
L. T. O. 8. 70. 

7923. — — Midland Great Western Ry. 
Co. OP Ireland v. Leech, No. 7857, ante, 

7924. Seal not affixed— To register.]— By 6 Will. 
4, c. Ixxvii, in an action for calls on shares in 
the Cheltenham ifc Great Western Union Ry. 
Co., the book of shares, under the seal of the co., 
shall be primd facie evidence that a party is pro- 
prietor of shares. A call was made in Oct. 1836, 
& the book of shares, which contained the name 
of deft, as a shareholder, was made up before the 
end of Sept. 1836, from claims sent in by different 
parties,, but the seal was not affixed to it till Nov. 
1836 ; — Held : this book was no evidence that 


deft, was a proprietor of shares at the time of the 
call in Oct. 1836. — Cheltenham Ry. Co. v. 
Price (1839), 9 C. & P. 65, N. P. 

Annotation : — j^fd. London Grand Junction Ry. v. Free- 
man (1841), 2 Ry. & Can. Cae. 468. 

7925. To all entries.] — A railway Act, 0 

& 7 Will. 4, c. civ, 8. 146, directed that the co. 
should cause “ the names of the several corps., & 
the names & additions of the several persons who 
shall then be or who shall from time to time 
thereafter become entitled to shares in the said 
undertaking, with the number of shares they are 
respectively entitled to, & the amount of the 
subscriptions paid thereon, & also the proper 
number by which every share shall be distinguished 
to be fairly & distinctly entered in a book to be 
kept by the said co., & after such entry made to 
cause their common seal to be affixed thereto.^* 
By sect. 147 the co. was also required to keep a 
book containing “ a true account of the place of 
abode of the several proprietors of the said under- 
taking.” By sect. 1 52, in any action to be brought 
by the co. against any proprietor for the time 
being of any share in the said undertaking, to 
recover money due in respect of any call, it was 
enacted that, “ in order to prove that deft, was 
a proprietor of such share in the said undertaking 
as alleged, the production of the book in which 
the said co. is by this Act directed to enter & keep 
the names & additions of the several proprietors 
from time to time of shares in the said under- 
taking, with the number of shares they are 
respectively entitled to, & of the places of abode 
of the several proprietors of the said undertaking, 
& of the several i>ersons & corpus, who shall from 
time to time become proprietors thereof, or be 
entitled to shares therein, shall be primd facie 
evidence that such deft, is a proprietor, &> of the 
number & amount of his shares therein ” : — Held : 
(1) the book referi’ed to in sect. 152 was the 
book which the co. were directed to keep by 
sect. 145 ; (2) a book kept by them which was 
intended to be kept under the provisions of the 
last-mentioned clause, containing the names & 
additions of all persons whom the co. supposed 
to be the persons entitled to shares, together 
with the numbers of those shares, though not in 
all cases the amount of subscription paid thereon, 
& also the proper number by which each share 
was distinguished, & which book was sealed from 
time to time by the common seal of the co., was 
a sufficient compliance with the Act, so as to render 
the book admissible in evidence, notwithstanding 
the book contained the names of persons not 
entitled to shares, Sc omitted those of others who 
were, & although there were some entries to which 
no seal had ever been affixed ; (3) tlie primd facie 
evidence of deft, being a proiirietor, established 
by the production of the book, was not rebutted 
by proof that a third party was the original sub- 
scriber in respect of the shares in question, Sc 
the shares had not been convey(^d to deft, by deed 
as required by sect. 155 of the Act. — London 
Grand Junction Ry. Co. v. Freeman (1841), 2 
Man. Sc G. 606; 2 Ry. & Can. Cas. 468 ; 2 Scott, 
N. R. 705 ; 133 E. R. 888, Ex. Ch. 

Annotations: — As to (1) Folld. Blmilngrbam, Bristol 8c 
Thames Junction Ry. v. Locke (1841), 1 Q. B. 266 ; 
London Grand Junction Ry. v. Graham (1841), 2 Ry. 8c 
Can. Cos. 870. ReM. Cheltenham 8c Great Western 
Union Ry. v. Daniel, Cheltenham 8c Great Western Union 
Ry. V. De Medina (1841), 2 Ry. 8c Can. Oas. 728 ; Mid. 
G, W. Ry. V. Gordon (1847), 6 Ry. 8c Can. Cos. 76. As 
to (2) Apld. West London Ry. v. Bernard (1843), 3 Ry. 
8c Can. Oas. 649 ; Wolverhampton New Waterworks 
Co. V. Hawksford (I860), 7 0. B, N. S. 795. Refd. Portal 
V, Emmons (1876), 1 O. P. D. 201. As to (3) Refd. Re 
North of England Joint Stock Banking Oo., StraflCon's 
Executors' Case (1852), 1 Do Q. M. 8c G. 676, 



Part IX. — Statutory Companies for Public Purposes. 1127 


Mentd. Aylesbury Ry. v, Thompsou (1841), 2 Ry, & Can. 

Cas. 608. 

7926. Register not kept In strict compliance with 
statutory provisions — Niunber of shares omitted.] — 

By 6 Will 4, c. xxix, s. 84, it is provided that in 
an action for calls, in order to prove that deft, 
was a proprietor of such shares in the undertaking 
as alleged, the production of the book in which 
the secretary of the co. is directed to enter &; keep 
a list of the names, etc. of the several proprietors 
of shares, with the number of shares they are 
respectively entitled to hold, shall be primd facie 
ovidencc that such deft, is a proprietor, & of the 
number or amount of his shares therein. Sect. 89 
requires the co. from time to time to cause the 
names, etc., of the persons from time to time 
entitled to shares, with the number of their shares 
& amount of subscriptions paid thereon, & the 
roper number by which every such share shall 
e distinguished, to be entered in a book to be 
kept by the secretary : — Held : (1) the pix) vision 
as to the making the entries was ordy directory, & 
an omission or irregularity in the entries in the 
book, relating to other shareholders, did not render 
the book inadmissible against deft., as being the 
book kept under the act ; (2) it was not necessary 
that the entries should be made by the secretary’s 
hand. 

Sect, 03 directs, that the orders & proceedings 
of every meeting of the co. shall be entered in a 
book to be kept for that purpose, & shall be 
signed by the chairman at such meeting : & when 
so entered &: signed, as also the minutes or entries 
hereinafter provided to be kept, shall be deemed 
original order & proceedings, & shall be allowed 
to be read in evidence in all cts. etc., without proof 
of such meeting having been duly convened, or 
of the persons making or entering such orders, 
etc., being proprietors or directors of the co. 
Sect. 75 provides that the directors shall keep a 
regular minute & entry of the orders & proceed- 
ings at every meeting of directors, which sliall 
be signed by the chairman at each respective 
meeting : — Held : (3) the signature of the minutes 
by the chairman of the meeting, when x>residing 
at the subsequent meeting, was sufficient ; (4) the 
terms “ directors ” & “ court of directors ” were 
equivalent, so that the calls might be made by a 
ct. of directors, & a general meeting was not 
necessary for that purpose. 

Sect. 84, giving the form of declarations for 
calls, & the proofs necessary, provides that the 
co. shall recover what shall appear due, including 
interest at £5 per cent. : — Held : (5) it was not 
necessary to inset a count for interest, which might 
be added by the jury to the debt claimed for the 
calls. — Southampton Dock Co. v, Hichards 
(1840), 1 Man. Sc G. 448 ; 2 Ry. Sc Can. Cas. 215 ; 
1 Scott, N. R. 219 ; 133 E. R. 408. 

Annotations : — As to (1) FoUd. London Grand Junction Ry. 

V. Freeman (1842), 2 Man. & Q. 006. Apld. Wolverhamp- 
ton New Watorworks v. Hawksford (1860), 7 C. B. N. S. 

795. Refd. Portal v, Emmens (1876), 1 O. P. D. 20i. As 

to (3) Folld. Miles v. Bough (1842), 3 Q. B. 845 ; West 

London Ry. v. Bernard (1843), 3 Q. B. 873. As to (i) 

Reid. He British Sugar Refining Co. (1857), 3 K. & J. 

408. 

7927. .] — Bain v. Whitehaven & 

Furness Junction Ry. Co., No. 7917, ante, 

7928. .] — East Gloucestershire 

Ry. Co. v, Bartholomew, No. 7918, ante. 

7929 . Amount of subscriptions paid omitted.] 

— London Grand .Junction Ry. Co. v. Freeman, 
No. 7925, ante. 

7930. .] — Birmingham, Bristol & 

Thames Junction Ry. Co. v. Locke, No. 8108, 
post. 


7931. '.] — Bain v, Whitehaven & 
Furness Junction Ry. Co., No. 7917, ante. 

7932 . Additions of other shareholders 

omitted — Name & addition of defendant properly 
described.] — London Sc Brighton Ry. Co. v. 
Fairclough, No. 7991, post. 

7933. Names of some shareholders omitted.] 

— London Grand Junction Ry. Co. v. Frpjeman, 
No. 7925, ante. 

7934. .] — A railway Act enacted that 

the co. should, at a meeting, & from time to time 
afterwards, enter in a book, to be kept by them, the 
names Sc additions of the persons who should then 
be, or should thereafter from time to time become, 
entitled to shares, Sc the number of shares held, & 
the amount of subscription paid by each. Power 
was given to the co. to make calls. Sc recover the 
amount by action ; &, in actions for calls, the 
book was to be primd facie evidence that the party 
registered therein was a proprietor, Sc of the number 
Sc amount of his shares. The Act also empowered 
proprietors to sell their shares ; the conveyance 
to be in a certain written or printed form, Sc 
stamped, Sc a memorial thereof to bo entered ; & 
till such entry the seller was to remain liable for. 
calls, Sc the buyer have no right to profits. 

Before the passing of the Act, A. & B. became 
respectively possessed of scrip certificates of cer- 
tain shares which had belonged to subscribers. 
The certificates stated respectively that the 
holders, having signed the parliamentary contract 
required by the standing orders, & agreed to pay 
all calls, were the proprietors of shares, etc. After 
the passing of the Act, the co. advertised for holders 
of scrip to bring it in to be registered. A. &; B. 
brought in their certificates accordingly ; Sc the 
shanks were registered in their respective names. 
No memorial of a sale to either was ever entered. 
A. afterwards attended a half-yeai4y meeting of 
the co. ; & B. paid a call on his shares. In actions 
against A. & B. for calls : — Held : (1) the want of 
a memorial did not prevent A, or B. from being 
liable as a proprietor ; (2) the book, containing 
the requisite particulars as to A. & B., was evidence 
against them, though it did not contain the names 
of all the original subscribers. — L ondon Grand 
Junction Ry. Co. v. Graham (1841), 1 Q. B. 271 ; 
2 Ry. Sc Can. Cas. 870 ? 113 E. R. 1133. 

7935. Names of persons not entitled to 

shares inserted.] — L ondon Grand Junction Ry. 
Co. V. Freeman, No. 7925, ante. 

7936. Whether proof of sealing necessary.] — lu 
an action by a railway co. for calls, the register 
of shareholders produced by an officer of the 
co., purporting to bear the seal of the co., is 
admissible in evidence under 1845 Act, s. 28, 
without proof that the seal was affixed at an 
ordinary meeting of the shareholders as directed 
in sect. 9 of th6 Act. — D erbyshire Ry. Co. v. 
Tomlinson (1848), 12 L. T. O. S. 124. 

7937. .]-~Under 1845 Act, s. 28, the 

register of shareholders, having thereon the seal 
of the co., is admissible in evidence, without 
proof that the seal was duly affixed to the docu- 
ment at an ordinary meeting of the co., in pursu- 
ance of sect. 9 of the Act. — L ondon Sc North 
Western Ry. Co. v. M'Michael (1850), 5 Exch. 
855 ; 155 E. R. 374 ; svh nom. North-Western 
Ry. Co. v. M‘Michael, 20 L. J. Ex. 0 ; 16 
L. T. O. S. 129 ; sub nom. North-Western Ry. 
Co. V. M‘Daniel, 1 4 Jur. 987. 

7938. Entry of trustee shareholders as “ B. & 
others — Whether evidence against B.’s co- 
trustees — Names set out at length in list of share- 
holders.] — Shares were allotted to B. Sc T., & 
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Sect* 7. — The register of mernbere : Siib-aects, 2, 3 
4. Sect, 8 ; Syb-sects, 1, 2 cfc 3 .] 

another, as trustees ♦ & their names were entered on 
the alphabetical list of shareholders, pursuant to 
1844 Act, s. 9 ; but the sealed register of the co. 
described the holders of the shares to be B. & 
others.’* The secretary notified to B. the allot- 
ment of the shares, & B. wrote in reply accepting 
them : — Held : the sealed register only, is, by 
sect, 28 of the above Act, made prirnd facie 
evidence of a party being a shareholder ; here it 
was no evidence against T., who was not in- 
dividually named in it ; & there was no proof 
that T. agreed to accept the shares allotted to him 
& his co-trustees. — Birkenhead, Lancashire 
Cheshire Junction Ry. Co. v, Brownrtgg (1849), 
4 Exch. 426 ; 6 Ry. &; Can. Cas. 47 ; 19 L. J. Ex. 
27 ; 14 L. T. O. S. 135 ; 13 Jur. 943 ; 154 E. R. 
1279. 

7939. In criminal prosecution.] — On an indict- 
ment for forging & uttering a transfer of shares 
in a railway co. : — Held : the register of share- 
holders bearing the seal of the co., & kept according 
to 1845 Act, s. 9, is evidence to show that an 
individual is a shareholder, without further authenti- 
cation ; & in order to prove that such individual 
is liable to be defrauded by the forging & uttering 
of a transfer of the shares, it is not necessary to 
give further proof of his title to the shares. — 
R. V, Nash (1852), 2 Den. 493 ; 21 L. J. M. C. 147 ; 
16 J. P. 376 ; 16 Jur. 553, C. C. R. 


Sub-sect. 3. — Inspection. 

7940. Nature of right to inspect — 1845 Act, 
ss, 45, 63.] — Holland v, Dickson, No. 8461, 
post, 

7941. Includes right to take copies.] — 

Mutter v. Eastern & Midlands Ry. Co., No. 
8459, post, 

7942. Shareholders’ address book.] — The 

right given to a shareholder by 1845 Act, s. 10, 
^ have a copy of the shareholders’ address book 
is a private right conferred on him as a member 
of the co. & not as a member of the public. The 
appropriate remedy for enforcing this right is 
either an injimction to restrain the co. from 
refusing to supply or a mandatory injunction 
directing the co. to supply him with the copy 
required. In granting this relief there is no 
jurisdiction to inquire into the motives of appet. 
— Davies v. Gas Light & Coke Co., [1909] 1 
Ch. 708 ; 78 L. J. Ch. 445 ; 100 L. T. 553 ; 25 
T. L. R. 428 ; 53 Sol. Jo. 399 ; 16 Mans. 147, C. A. 

7943. Who may exercise right — Shareholder 
acting as solicitor for litigant against company.] — 
T. was a solr. to a client who had a litigation with 
the W. Co., of which T. was a shareholder. T. 
demanded inspection of the shareholders’ list of 
the W. Co. with a view to get the addresses of 
& canvass the other shareholders not to carry on 
further litigation with T.’s client : — Held : — T. 
was entitled to a mandamus to inspect the share- 
holders’ register, as the object was not necessarily 
improper. — R, v, Wilts & Berks Canal Naviga- 
tion (1874), 29 L. T. 922 ; 38 J. P. 311. 

7944. Nominee of rival company.] — Mutter 

V. Eastern & Midlands Ry. Co., No. 8459, post, 

Judgment creditor of company applying to 

issue execution against shareholder — Execution 
against company unsatisfied.] — See Nos. 7881, 7882, 
7886, ante, 

7945. How right enforced — Application by Judg- 
ment crbdltor.]---(l) Under 1845 Act, s. 36, a 


party who has recovered judgment against a co. 
& not precluded from issuing execution against 
the shareholders who have not paid up for their 
shares, though lands of the co. have been delivered 
on elegiit if the proceeds of the lands be insufficient 
to satisfy the debt. 

(2) In such a case, a mandamus issued com- 
manding the co. to give the creditor inspection 
of the register of shareholders. — R. v, Derbyshire, 
ETC. Ry. Co. (1854), 3 E. & B. 784 ; 2 0. L. R. 
1653 ; 23 L. J. Q. B. 333 ; 23 L. T. O. S. 155 ; 
18 Jur. 1054 ; 118 E. R. 1335 ; sub nom, R. v, 
Worcestershire & Staffordshire Ry. Co., 
2 W. R. 489. 

Annotation: — Aa to (1) FoUd. Addison v, Tate (1855), 11 
250 

7946. .]— Sect. 36 of 1846 Act, gives 

a judgment creditor of a joint-stock co. a right to 
inspect the list of shareholders if he cannot have 
execution against the co. This right may be 
enforced by rule of ct. or order of a judge — Header 
V, Isle op Wight Ferry Co. (1861), 9 W. R. 760. 

7947. .] — Holland v, Dickson, No. 8461, 

post, 

7948. .] — Davies v. Gas Light & Coke 

Co,, No. 7942, ante, 

7949. Costs of application.] — Upon a rule 

for mandamus to inspect the register of defts.’ 
co. by one of the proprietors, defts. opposed on 
the ground that appet. was prompted by improper 
motives. Although the majority made the rule 
absolute, one of the ct. expressed his opinion that 
the object of the application was not justifiable, 
& dissented from the decision : — Held : this was 
no ground for setting aside the ordinary rule, by 
which costs are given to the successful party. — 
R. V, Wilts & Berks Canal Navigation (1874), 
30 L. T. 498. 


Sub-sect. 4. — Rectification. 

7950. By company — Grounds for rectifying.] — 

By the Acts of Parliament incorporating & regulat- 
ing defts., a railway co., they were required to 
keep a register of the proprietors of stock in the 
co. ; each proprietor was empowered to transfer 
his stock by a prescribed form of transfer, executed 
by the transferor & the transferee ; & each transfer 
was to be registered by defts., the transferee to 
take no interest until such registration. A 
judgment obtained by defts. against M., a widow, 
in May, 1857, being still unsatisfied, she in the 
following Oct. furnished a married woman, D., 
with money to buy stock for her in defts.’ co. 
On Oct. 14, D. bought the stock, & took & signed 
a transfer of it, which was in due form, in the name 
of W., widow. Defts. registered this transfer, & 
transferred the stock into that name. On Aug. 29, 
1858, D., by M.’s directions, resold the stock in 
the name of W. Pltfs. then purchased it bond fide^ 
& in the belief that D.’s name was W., that she 
was a widow. A formal transfer from D., by that 
name & description, to pltfs. was, on Sept. 10, 
1858, registered by defts., & the stock transferred 
into pltfs.’ names. D. paid over to M. the money 
received from pltfs. for the stock. Both in the 
original purchase & in the resale, D. acted without 
her husband’s knowledge or intervention, & in 
collusion with & for the sole benefit of M., in order 
to prevent defts. from satisfying their judgment. 
Defts. believed both transactions to be bond fide^ 
& that D. was the person whom she represented 
herself to be. On Sept. 6, 1858, M., who had not 
then received from D. the money paid by pltfs. 
for the stock, petitioned the Insolvent Ot., & the 
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next day that ct. made a vesting order. On 
Sept. 17, 1858, defts. first discovered the real 
state of facts. On Oct. 21, 1868, they cancelled 
the entry in their books of the transfer of the 
stock to pltfs., & transferred the stock into the 
name of M.’s assignee appointed by the Insolvent 
Ct. Thereupon pltfs. brought this action, in 
which they claimed a mandamus to defts. to register 
the transfer to them, & to enter their names as 
proprietors of the stock. On a case stated, after 
writ & without pleadings, setting out the above 
facts ; — Held : pltfs. were entitled to be replaced 
on the register, no fraud on their part being 
shown, & they having a title, whether legal or 
merely equitable was immaterial, to the stock ; 
their names, having been once placed by defts. 
on the register, were not removable therefrom at 
the mere wdll of defts., but only on proof, of which 
there was none, of a better title in some other 
person. — Ward v. South-Eastern Ry. Co. 
(1860), 2 E. & E. 812 ; 29 L. ,T. Q. B. 177 ; 2 
L. T. 212 ; 6 Jur. N. S. 890 ; 8 W. K. 468 ; 121 
E. R. 304. 

Annotation: — Consd. 11. v, Charnwood Forest liy. (1884), 
Cab. & El. 419. 


Sect. 8.— SHARES. 

Sub sect. 1. — In General. 

Nature — Generally.] — See Part III., Sect. 14, 
ante. 

Whether “goods & chattels “—Within 

Bankruptcy Acts.] — See Bankruptcy & Insol- 
vency, Vol. V., pp. 748, 749, Nos. 6456-0462. 

7951 . Whether subject to dower as realty.] 

— The shares in the navigation of the river Avon, 
under 10 Anno, are real estate, & subject to 
dower. — ^B uckeridqe v. Ingram (1795), 2 Vcs. 
652 ; 30 E. R. 824. 

Annotations : — Refd. Bligh v. Brent (1837), 2 Y. & C. P.x. 

268. Mentd. Sheddon v. Goodrich (1803), 8 Vca. 481 ; 

R. V. Bates (1816), 3 Price, 341 ; Portmore v. Bunn (1823), 

1 B. & C. 694 ; H. v. Avon Navieration Co. (1829), 4 Man. 

& lly. K. B. 23 ; Playters v. Abbott (1833), 3 L. J. Ch. 

57 ; lif^Biito, Bate V. Ryder (1884), 27 Ch. D. 196 ; Hastings 

V. N. E. Ky., [1898] 2 Ch. 674. 

7952. Whether bond notabilia in diocese 

wherein will of deceased shareholder proved.] — 

R. V, Worcester & Birmingham Canal Navi- 
gation Co. llODGKINSON, No. 8095, post, 

7953. Classes of shares — Class rights — Division 
of shares Into preferred & deferred half shares — 
Assent of holders of preferred half shares to scheme 
of arrangement by railway company.] — A ry. co. 
were empowered by their Act to divide their 
ordinary shares inti) preferred & deferred half 
shares & a large number of their shares were divided 
accordingly. There was no other power in the 
Act to issue preference shares. The co. filed a 
scheme of arrangement with their creditors under 
Railway Companies Act 1807 (c. 127), s. 6, to 
which they obtained the assent of the debenture- 
holders, & also of the ordinary shareholders, 
including the holders of preferred & deferred half 
shares, at an extraordinary general meeting : — 
Held : the holders of preferred half shares did not 
form a class of preference shareholders whose 

PART IX. SECT. 8, SUB-SECT. 2. 

7966 i. How proved,] — I'ltf. sub- 
scribed to the list of subscribers for stock 
in proposed deft, oo., subeoQuently 
formed, under the Rural Telephone 
Act, which list was forwarded with the 
petition as part of the information 
required by sect. 4, & paid for his share, 
the money going into the treasury 
of the CO., but he did not subscribe 


separate assent must be obtained under sect. 12 of 
the Act. — Re Brighton & Dyke Ry. Co. (1890), 
44 Ch. D. 28 ; 59 L. J. Ch. 329 ; 62 L. T. 353 ; 
38 W. R. 321, C. A. 

See, further^ Railways & Canals, 


Sub-sect. 2. — The Contract to Take Shares. 

Company as “ person."] — See Corporations, 
Vol. XIII., pp. 351-353. 

7954. Whether within Public Authorities Pro- 
tection Act, 1893 (c. 61) — Commercial company 
performing duties of public utility.] — A.-G. v, 
Margate Pier & Harbour (Company op Pro- 
prietors), No. 7818, ante, 

.] — See^ further^ Public Authorities & 

Officers. 

7955. How proved.] — Miles v. Bough, No. 8157, 

post. 


Sub-sect. 3. — Share Certificates and Scrip. 

Compare Part III., Sect. 18, ante, 

7956. Share certificates — Nature of — Mere ad- 
mission that shares registered in name of holder.] — 

(1) A certificate of shares is merely a solemn 
affirmation under the seal of the co. that a certain 
amount of stock stands in the name of the in- 
dividual mentioned in the certificate. (2) It is 
the duty of a pci’son receiving, as an equitable 
mtge. of railway stock, the certificates of the 
shares thereof, to inquire what is the real position 
of the person pretending to mcHgage it, for if 
such person has only the legal title by having the 
certificates in his possession, but is, in truth, 
merely the trustee for another, the equitable 
mtgee. will be unable to enforce his claim in 
opposition to the original cestui que trust, — 
H., a banker, was the banker of a railway co., 
he was also one of its directors. Under certain 
business arrangements of the co, he was entrusted 
with the possession of certificates which represented 
shares, & those shares he held as trustee for the 
co. ; he converted the shares ; the conversion 
w^as noticed ; ho gave an explanation, replaced 
the shares, & continued to hold the certificates 
as before, & stood on the register as the apparent 
owner of them. Ho borrowed money of R., & 
deposited the certificates with R., who held them 
for some time, & died without having taken any 
step to be registered as the owner of the shares. 
R.’s widow & extrix. applied to be registered as 
the owner ; her application was refused. She 
moved for a mandamus to compel registration : — 
Held : this was the ordinary case of a trustee 
abusing liis trust ; if R. had made proper inquiries 
ho would have found that H. was only a trustee ; 
negligence sufficient to affect their equitable title 
could not be imputed to the directors & the co., 
&, consequently, the equitable title of R. could 
not prevail against the earlier equitable title of 
the co. 

(3) Whether a transfer of shares in a co. can or 
cannot be made without the production of the 

sary.] — The subscription to a stook 
book of a ry* co. is suffloiont evidence 
of the person subscribing being a 
sharoboldcr under the definition of 
that term, & the Railway Clauses 
Consolidation Act, & it is not necessary 
that Borip should be issued for the stock 
to constitute such a subscriber a share- 
holder. — S mith v. Spbnoeb (1862), 
12 C. P. 277.— CAN, 


to the memorandum of assocn. of the 
CO. nor was there euiy register of 
customers : — Held : pltf. was entitled 
to recognition as a shareholder. — 
Lindsay v. Red Jacket Rural 
Telephone Co., [1919] 3 W. W. R. 
161.— CAN. 

PART IX. SECT. 8, SUB-SECT. 8. 

t. Whether issue of scrip neces- 
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Sect. 8. — Shares: Svib-sects. 3 <£: 4, B. <fc C.] 

certificates of the shares, is a matter entirely within 
the discretion of the directors (LiORD Oairns, C.)» 
—Shropshire Union Batlways & Oanai. Co. 
V. R. (1875), L. R. 7 H. L. 496 ; 45 L. J. Q. B. 31 ; 
32 L. T. 283 ; 23 W. R. 709, H. L. ; revsg, S. C. 
8uh nom. R. v. Shropshire Union Railways & 
Canajl Co, (1873), L. R. 8 Q. B. 420, Ex. Ch. 
Annotations.^ — As- to (1) Retd, Rimmer v. Wobetor, fli)02] 
2 Ch. 163 ; Longinau v. Bath Electric Tramways, [1905 J 
1 Ch. 646. As to (2) Refd. Ortigosa c. Brown (1878), 
47 L, J. Ch. 168; II. v, Chamwood Forest Ry. (1884), 
Cab, & Kl. 419 ; Rc Vernon, Kwens, & Co. U886), 33 
Ch. D, 402 ; Roots v. Williamson (1888), 38 Ch. D. 485 ; 
Carrltt r. Real 8c Personal Advance Co. (1889), 42 Ch, D. 
263 ; Powell v. London 8c l^vincial Bank, 11893] 1 Ch. 
610 ; Lloyd’s Bank v. Bidlock, [1896] 2 Ch. i92 ; Rimmer 
V. Webster, 11902] 2 CJh. 163 ; Burgis v. Constantine, 
119081 2 R. B. 484 ; Coleman r. London County & West- 
minster Bank, [1916] 2 Ch, 353. io (3) Consd. Rainford 
V. Keith & Blackman Co., [1905] 1 Ch, 296. Refd. 
Ortigosa v. Brown (1878), 4 7 L. .i, ("h. 168 ; Soc. G6n6ral 
de Paris v. Walker (1885), 11 App. Cas. 20. Generally, 
Mentd. Bradley r. lUches (1878), 9 Ch. L). 189 ; R. v. 
Lambourn Valloy Ry. (1888), 22 Q. B. I). 4 63 : Union 
Bank of London v. Kent (1888), 39 Ch. D. 2.38; Rc 
Richards, Hnnibcr v. Richards (1890), 45 Ch. B. 589 ; 
Taylor v. Russell, [1891] 1 Ch. 8; Ward v. Buncombe, 
[1893] A. C. 369 ; Re Wasdalc, Brittin v. Partridge, 
[1899] 1 Ch. 163 ; Lloyd’s Bank v. Pearson, [1901) 1 Ch. 
805 ; Taylor v. London & County Banking Co,, London 
& County Banking Co. v. Nixon, [1901] 2 (jh. 231 ; Walker 
Linora, [1907] 2 Ch. 101 ; Hill r. Peters, [1918] 2 Ch. 
2734 

7957. Primd facie evidence of title 

only,] — A certificate of shares is only prlmd facie 
evidence that the holder is entitled to the same, 
and a co. is justified in refusing to place either of 
two rival claimants upon the register of shareholders 
unless he shows that he lias a good & sufficient 
title to the shares ; & where a co. has issued certi- 
ficates to two persons in respect of the same shares, 
neither of whom has been registered as holder 
thereof under the Cos. Acts, a prerogative 
mandamus will not lie to compel the co. to register 
the person to whom the second certificates were 
issued. Share certificates will not operate as an 
est/Oppel where one of two rival claimants seeks 
by a prerogative mandamus to compel the co. to 
place his name on the register. — R. v. Charnwood 
Forest Ry. Co. (1885), 1 T. L. R. 501, C. A. 

7958 . Form & contents of — Tender by 

vendor of certificates — Not containing name of 
vendor as original shareholder nor having thereon 
indorsement of transfer.] — H are v. Waring, No. 
8075, post, 

7959 . Misrepresentation in — As to 

nature of stock issued.] — E aglesfip:ld v, London- 
derry (Marquis), No. 7843, ante. 

7960. Script — Whether scrip holders liable as 
members — Provisionally registered company after- 
wards incorporated by statute.] — Jackson v. 
Cocker (1841), 4 Beav. 59 ; London Grand 
Junction Ry. Co. Graham (1841), 1 Q. B. 271 ; 
MidIxAND Great Western Ry. Co. (Ireland) v. 
Gordon (1847), 16 M. & W. 804 ; Beckitt v. 
Bilbrough (1850), 8 Hare, 188. 

7961 . Whether option to exchange 

scrip for shares exercised.] — Pltf. applied for scrip 
in a CO., the prospectus of which stated that on 
registration of the scrip, of which due notice 
would be given, the £50 scrip certificates would 
be divided into shares of £10 each. One hundred 
scrip certificates were allotted to pltf., & he paid 
the deposit thereon. The co. afterwards broiight 
an action against him for money due on calls in 
respect of 500 shares, to which he pleaded that 
he was not a shareholder. He afterwards attended 
a meeting of the co., & signed proxy-papers for 
votes at another meeting. His name Inul been 

E laced on the register as a holder of 500 shares, 
ut no notice of this was given to him untU long 


afterwards ; — Held : pltf. was entitled to have hia 
name removed from the register of the share- 
holders. Qu, : whether he could, as against 
creditors of the company, have contended that he 
was not a shareholder. 

I think that the only thing I have to consider 
in this case is the position of pltf. with the co. 
First, did he originally, & by his application, enter 
into a contract to take shares ? Secondly, if 
no such contract was then entered into, has his 
subsequent conduct been such sua to create a 
contract, so that we must thenceforth be treated 
as a member of the co. The original contract was 
simply a contract which would entitle the holder 
of a scrip certificate at some future period to apply 
for shares, & this was the privilege for which he 
paid his deposits, subjecting himself to no liability 
(Lord Hatherley, O.). — ^McIlwraith v. Dublin 
Trunk Conneitting Ry. Co. (1871), 7 Ch. App. 
134 ; 41 L. J. Ch. 262 ; 25 L. T. 776 ; 20 W. R. 
156, L. C. 


Sub-sect. 4. — ^Allotment and Issue of Shares. 

A, In General. 

7962. Meaning of “ issue.''] — East Gloucester- 
shire Ry. Co. V, Bartholomew, No. 7918, ante. 

7963. Agreement to issue — Under ultra vires 
scheme — Power of court to restrain.] — (1) Where a 
railway co. enter into an agreement with another 
co., part of which is legal, but part ultra vires, 
without the assistance of Parliament, a ct. of 
equity will declare such an agreement illegal 
where the purpose is to work out something illegal. 
There is nothing, however, primd facie illegal 
in a small co. agreeing with a great co. to amal- 
gamate with Se hand over all its property to it, & 
apply to Parliament to carry that out. 

(2) Where railway cos., by their directors, 
agree to do acts which they have power to do as 
well as others which they have not power to do, 
a ct. of equity will restrain them by injunction 
from acting on the agreement at all. 

(3) A ct. of equity will not restrain railway 
director.s fiDin acting as such, because it is in the 
power of the shareholders to prevent them so 
doing, & might seriously interfere with the 
business of the co. 

(4) Where, under an agreement between railway 
cos., part of which is ultra vires, it is proposed to 
issue shares to a nominee of one co., a ct. of 
equity will restrain such issue because it is part 
of an illegal scheme. — Hattersley v. Shelburne 
(Earl) (1862), 31 L. J. Ch. 873 ; 7 L. T, 650 ; 
10 W. R. 881. 

Annotation: — As to (1) Refd. Maiinaoll v. Mid. G. W. (of 

Ireland) Ry. (1863), 32 L. J. Ch. 513. 

7964. Validity — Issue under old resolution— 
Particular purpose for which authority given not 
available.] — The directors of a railway co. are not 
justified in acting on an old resolution authorising 
the issue of shares after the particular purpose for 
which the authority was given had ceased to be 
available ; nor in issuing shares, supposing them 
to have the power, for the express purpose of 
creating votes to influence a coming general 
meeting ; & an injunction will be issued to restrain 
the issue of such shares ; it not being a question 
of the internal management of the co., but an 
attempt on the part of the directors to prevent 
such management from being legitimately carried 
on. — Fraser v, Whalley, Gartside v. Whalley 
(1864), 2 Hem. & M. 10 ; 11 L. T. 175 ; 71 E. R. 
361. 

Annotations: — Apld. Punt v, Symons, [1903] 2 Ch. 606; 

Pieroy t>. Mills, [1920] 1 Ch. 77. 
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7965, Issue to create votes — ^To influence 
approaching meeting.] — Fraser v , Whalley, 
Gartside V. Whalley, No. 7964, ante, 

7966. Acquiescence in allotment — By share- 
holder — What amounts to.] — By an agreement, 
dated July, 1847, A., for the considerations therein- 
after mentioned, agreed with an incorporated 
railway co. to take certain shares & to pay £4 per 
share in respect thereof on or before Aug. 15, 1847, 
& so soon as £15 per share should have been paid 
on the shares, & the co. was in a position legally 
to do so, it should deliver to A. mtge-debentures 
of the railway co., bearing interest, for the sum of 
£24,675, being at the rate of £6 per share. This 
agreement was duly confirmed by the co. & A.’s 
name was, in consequence of it, & without any 
other authority, entered in the register of share- 
holders, & he had notice of such entry &; register 
on such authority, So confirmed So ratified the 
same & assented thereto. A. was elected & acted 
as a director of the co after the making the 
agreement, & his name remained on the register 
as the person entitled to these shares, until a call 
was, in Dec. 1847, duly made upon them, of 
which he had due notice. In an action against 

A. to recover the call, the register of shareholders, 
duly authenticated, & containing an entry of A.’s 
name as a shareholder, was produced at the 
trial. On a special verdict finding these facts : — 
Held : A. was liable as a registered shareholder to 
the call, — W est Cornwalt- II y. Co. Mowatt 
( 1850), 15 Q, B. 521 ; 19 L. J. Q. B. 478 ; 15 
L. T. O. S. 247 ; 15 Jur. 101 ; 117 E. R. 556 ; 
previous proceedings^ sub nom. Mowatt v. West 
C oRNWAix Ry. Co. (1849), 12 D. T. O. S. 444. 
Annotationi* : — Refd. Waterford, Wexford, Wicklow & 

Dublin Ry. v. Pidcook (1853), 8 Kxcb. 279. Mentd. 
Brighton Arcade Co. v, Dowling (1808), 37 L. J. O. P. 
125. 

B, Issue of New Shares, 

7967. Offer to existing shareholders — Time for 
acceptance.] — A railway co. having resolved, on 
July 25, to create a certain number of new shares, 
gave, at the same time, an option to every 
registered proprietor to take a certain number of 
those shares, provided he declared such option 
on or before Aug. 10 following. One of the 
registered proprietors, who was resident at N. was 
not apprised of the resolutions until Aug. 12. 
But on that day he wrote to the secretary to the 
co. declaring his option to take his proportion of 
the now shares : — Held : the time fixed by the 
resolutions was final, &, consequently, pltf.’s 
declaration was too late. — P earson v, London & 
Croydon Ry. Co. (1845), 14 Sim. 541; 4 Ry. 

& Can. Oas. 62 ; 14 L. J. Ch. 412 ; 9 Jur, 341 ; 
60 E. R. 468. 

7908 , ,■] — \ railway co. resolved to 

raise a sum of money upon loan notes, payable at 
the end of five years, bearing interest at £5 per 
cent In the meantime, with an option to the 
holders to convert them, at the expiration of three 
years, into shares of the co., at a certain rate per 
share, under the powers of an Act of Parliament, 
to be applied for as early as possible.; & the co. 
advertised for tenders accordingly, one-half of 
the loan to be paid to the co. when the tenders 
should be accepted, Feb. 1842, one- quarter on 
or before Apr. 15, & the other quarter on or before 
July 15 folfowing. The loan was made by various 
persons, to whom, on the payment of the last 
instalment, July, 1842, loan notes were delivered, 

S romising to pay the sums expressed therein on 
'eb. 15, 1847, with an indorsement thereon refer- 
ring to the resolution, & intimating that in pursu- 


ance thereof application was intended to be made 
to Parliament for an Act, under the terms of which 
the bearer would be entitled, on Feb. 16, 1846, 

S rovided previous notice was given, to convert 
hie loan notes into shares, at the price mentioned 
n the resolution. An Act was afterwards obtained, 
enabling the co., for the purposes therein men- 
tioned, to issue new shares of such amount, & 
to bo appropriated & disposed of in such manner, 
for such prices, & by such ways So means, as by 
the order of a meeting of the co. should be deter- 
mined. By a meeting of the co., subsequently 
held, it was resolved that the new shares authorised 
by the Act should be raised & allotted to & amongst 
the holders of loan notes, in the manner & upon 
the terms directed by the Act : — Held ; ( 1 ) the effect 
of the Act, So the subsequent resolution of the co., 
was not to allot the new shares amongst all the 
loan note-holders unconditionally, but only as 
they had acquired a right to such allotment by 
virtue of their antecedent contract ; (2) the 

term of five years, at the end of which the notes 
were to be paid off, must be reckoned from Feb. 
1842, when the first instalment of the loan was 
advanced ; So the three years, during which the 
holders were to have the option of converting 
the notes into shares, must be reckoned from the 
same time ; (3) from the nature of the property 
which was the subject of the option, time was 
of the essence of the contract ; (4) the indorsement 
on the loan notes did not enlarge the time of the 
option by continuing it until limited by an Act 
of Parliament or otherwise. 

Qu, : whether the co. had power to restrict the 
option by requiring notice before Feb. 15, 1845, 
the end of the three years, or whether the loan note- 
holders accepting the notes with the indorsement 
expressing that restriction, without objection or 
protest, would be bound thereby. — Campbell v, 
London & Brighton Ry. Co. (1846), 5 Hare, 519 ; 

4 Ry. So Can. Cas. 475 ; 8 L, T. O. S. 184 ; 11 Jur. 
651 ; 67 E. R. 1017. 

Issue at discount — Validity.] — See No. 7970, 

post, 

C, Issuing of Shares at a Discount. 

7969. Validity — Fully paid-up stock.] — A co* 

regulated by 1845 Act So Companies Clauses Act, 
1863 (c. 118), may, in the absence of any special 
prohibition, issue fully-paid capital stock at a 
discount ; So a co. empowered to raise or borrow 
money on debentures, whether such co. be regu- 
lated by the Cos. Clauses Consolidation Acts or by 
the 1862 & 1867 Acts, may, in the absence of any 
special prohibition, issue debentures at a discount. 

The authorities, such as Re Compagnie Generate 
de Bellegarde, CamphelVs Case, No. 5006, ante, 
which show that debentures can be issued at a 
discount, are as applicable to cos. governed by 
the Cos. Clauses Consolidation Acts as to cos. 
governed by the 1 862 Act, to which those decisions 
more particularly relate. 

Qu. : whether shares in cos. governed by 1845 
Act, So liable to calls, can be issued at a discount. 
— Webb v. Shropsihre Rys. Co., [1893] 3 Oh. 
307 ; 63 L. J. Ch. 80 ; 69 L. T. 533 ; 9 T. L. R. 
607 ; 7 R. 231, C. A. 

7970. Original shares & new shares.] 

— ^A CO. governed by 1845 Act, So the Acts amend- 
ing it, may issue fully-paid original shares at a 
sum less than their nominal amount in the same 
manner as new shares can, under the authority 
of those Acts, be issued. — Statham v, Brighton 
Marine Palace So Pier Co., [1899] 1 Ch. 199 ; 
68 L. J. Ch. 172 ; 80 L. T. 73 ; 47 W. R. 185 ; 
43 Sol. Jo. 126 ; 6 Mans. 308. 
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Sect, 8 .- — Shares : Sub-sect, A, & B.’\ 

Sub-sect. 5. — Calls on Shares. 

A, In General, 

Compare Part III., Sect. 21, ante; Part XIV., 
Sect. 2, sub-sect, 4, B., post, 

7971. Meaning.] — A mbergate, Nottingham & 
Boston & Eastern Junction By. Co. v, Mitchell, 
No. 7984, post, 

7972. Whether made when resolution to 

call passed or when notice of call given.] — S haw 
V. Ilovn:.EY, No. 8079, post, 

7973. .] — B, V. Hemming, No. 8031, 

post, 

7974. .] — Under 1845 Act, s. 22, a 

caU of money on shares is made, in point of time, 
when the resolution to call is passed, not when 
notice of the call is given to the shareholder. 
Therefore, by sect. 16, a shareholder cannot legally 
transfer his share after the passing of such resolu- 
tion, without paying the call, though he has 
executed a deed of transfer before notice of the 
call was served upon him. — B. v, Londonderry 
Sc Coleraine By. Co. (1849), 13 Q. B. 098 ; 116 
E. B. 1544 ; sub nom. Re Londonderry & 
Coleraine By. Co., Ex p, Tooke, 6 By, & Can. 
Cas. 1 ; 18 L. J. Q. B. 343 ; 13 Jur. 939. 

Annotations : — FoUd. North American Colonial Assocn. 

of Ireland v. Morison (1851), 17 L . T. O. S. 271. 

Expld. & Distd. Hawkins v. M^tby (1867), 3 Ch. App. 

188. Mentd. II. v, Lambourn Valley Hy. (1888), 22 

Q. B. D. 463. 

7975. Must be made equally — On all shares — 
Shares held by directors as trustees for company.] — 

The direct Cl’S of a joint-stock co., in order to 
procure their Act of Parliament, subscribed for a 
large number of shares, & signed a declaration 
that they held them in trust for the co., but did 
not pay the deposit on, or register them. After- 
wards, at a special general meeting of the co., 
it was resolved that the trust should be annulled, 
& the shares transferred to the secretary, to be 
held by him at the disposal of the board. The 
directors then proceeded to make calls on the 
registered shares: — Held: (1) the said directors 
were primarily liable in respect of the shares 
subscribed for in trust for the co., as any other 
trustee would be, although they might be entitled 
to indemnity from their cestuis que trust ; (2) they 
were not relieved from such liability by the pro- 
ceeding taken to annul the trust & transfer the 
shares ; (3) it was the duty of the directors to 
make the calls in respect of all such shares, equally 
with the calls on the regisU^red shares ; & the ct. 
would compel the directors to put all the share- 
holders on an equal footing according to their 
proportions, with respect to the calls to be made 
upon them ; (4) a suit for restraining the directors 
from declaring pltf.’s shares foi’f cited was well 
framed by pltf. on behalf of himself & all other 
members not defts., against those parties as 
derts., who subscribed for the additional shares. — 
Preston v. Grand Collier Dock Co. (1840), 
11 Sim. 327 ; 2 By. & Can. Cas. 335 ; 59 E. B. 
900 ; sub nom, Preston v. Guyon, Preston v. 
Hall, 10 L. J. Oh. 73 ; 6 Jur. 146. 

Annotations : — As to il) Si (2) Refd. Foss, v, Harbottle (1843), 

2 Hare, 461. As to CH) Apld. Galloway v. Hall6 Concerts 

Soc., [1915] 2 Ch. 233. 

7976. Time for making — Whether before autho- 
rised capital subscribed.] — The statute establish- 
ing a particular co., provided that “ the whole 
of the said sum of £100,000 shall be subscribed 
before any of the powers & provisions given by the 
Act shall be put in force.’’ The co made a call 
on the shares before the subscriptions were com- 
plete,' & commenced an action for the call after 


they were so : — Held : such action was not 
maintainable, the completion of the subscription 
list being necessary to enable the co. to make the 
call, as well as to bring the action. — Norwich & 
Lowestoft Navigation (Company op Pro- 
prietors) V, Theobald (1828), Mood. & M. 
151 N. P. 

7977. 0—By 10 & 11 Viet. c. Ixi., 

B. 22, it is enacted that, “ so soon as the sum of 
£1,500,000 shall have been subscribed, it shall be 
lawful for the co. to put in force all the powers 
of the said Act authorising the construction of the 
said railway, & of the Acts therein recited,” viz., 
Lands Clauses Consolidation Act, 1845 (c. 18), & 
Bailways Clauses Consolidation Act, 1845 (c. 20), 
as regards that portion of the said railway, situate, 
etc. : — Held : the raising of the sum of £1,500,000 
was not a condition precedent to the power of the 
co. to make a call, but merely to their right to 
exercise the compulsory powers given them for 
taking land, etc., in the construction of the line. — 
Waterford, Wexford, Wicklow & Dublin 
By. Co. v, Dat.biac (1851), 6 Exch. 443 ; 6 By. 
& Can. Cas. 753 ; 20 L. J. Ex. 227 ; 155 E. B. 
616. 

7978. How payable — Order to pay at specified 
bank — To account of treasurer of company.] — 

Miles v. Bough, No. 8157, post, 

7979. — — - May be made payable by Instalments 
— 1845 Act, ss. 21, 22.] — A call made payable by 
instalments, under the above Act is good ; but 
an action of debt will not lie for the recovery of 
an instalment, before the time for the payment 
of aU the instalments has arrived. — Ambergate, 
Nottingham & Boston & Eastern Junction 
By. Co. v, Coulthard (1850), 5 Exch. 459 ; 6 
By. & Can. Cas. 218; 19 L. J. Ex. 311; 15 
L. T. O. S. 232 ; 14 Jur. 625 ; 155 E. B. 200. 

Annotations : — Distd. Architects, Civil Engineers, etc. Insce. 

V, Wilson (1850), 16 L. T. O. S. 124. Apld. Re. Jennings, 

Ex p, Belfast & County Down Ry. (1851), 17 L. T. O. S 

133. Refd. L. & N. W. Uy. v, McMichaol (1851), 20 

L. J. Ex. 233. 

7980. .] — Under the above sects. 

a call may be made payable by instalments. — 
Birkenhead, Lancashire & Cheshire Junction 
By. Co. v, Webster (1851), 6 Exch. 277 ; 6 By. 
& Can. Cas. 498 ; 20 L. J. Ex. 234 ; 16 L. T. O. S. 
442 ; 155 E. B. 546. 

Annotations : — Refd. Arahergato, Nottingham, Sc Boston 

Junction Ry. v. Payuton, Same v. Hodgson (1850), 

16 L. T. O. S. 127 ; Ambergate, Nottingham, Boston & 

Eastern Junction Ry. v. NorclifCe (1851), 6 Exch. 629. 

7981. .] — Under the above sects. 

a call may be made payable by instalments. — 
North Weistern By. Co. v, McMichael (1851), 
6 Exch. 273 ; 6 By. & Can. Cas. 495 ; 20 L. J. 
Ex. 233 ; 16 L. T. O. S. 442 ; 155 E. B. 544. 

7982. — .J — Held : on error, under 

the above Act a call made payable by instalments 
is valid. — Ambeirgate, Nottingham, Boston 
& Eastern Junction By. Co. lu Norcliffe (1851), 
6 Exch. 029 ; 6 By. Can. Cas. 500 ; 20 L. J. 
Ex. 234; 17 L. T. O. S. 146; 155 E. B. 695, 
Ex. Ch. 

7983. Power of directors — To make call — 
Exercise of power by “ court of directors. — 

Southampton Dock Co. v, Bichards, No, 7920, 
ante. 

7984. .] — A railway Act provided 

that, for the purpose of voting, £25 of the capital 
should represent a share, & that no one should 
vote in respect of any less proportion. Sect. 22 
of 1845 Act, empowered the co. to make calls. 
Sect. 90 authorised the directors to exercise all 
the powers of the co. except as to matters directed 
by that & the special Act to be transacted by a 
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general meeting of the co. Neither 1845 Act nor 
the special Act directed calls to be made at a 
general meeting of the co. The special Act 
directed that three months at least should be the 
interval between successive calls. After the for- 
mation of the CO., the shares were altered to £20 
each. The directors, on Jan. 11, passed a resolu- 
tion for a call to bo paid on Feb. 15, & on May 8 
a resolution for a second call to be paid on June 19 ; 
— Held : in an action against a shareholder to 
recover the amount of these calls, (1) the calls 
were not illegal, by reason of the shares having 
been altered to £20 ; (2) it was competent for the 
directors to make a call; (8) an interval of three 
months had elapsed between the two calls pursuant 
to the Act. 

(4) The term call is suceptible of three mean- 
ings. It may mean either the resolution itself, 
or the time of its notification, or the time when 
the money is made payable. It must mean one 
of these three (Pahke, B.). — Ambergate, Notting- 
ham & Boston & Eastern Junction Ry. Co. v, 
Mitchell (1819), 4 Exch. 540 ; 0 Ry. & Can. Cas. 
235 ; 19 L. J. Ex. 89 ; 14 L. T. O. S. 131 ; 154 
E. R. 1328. 

To assign call — By way of mortgage.! — 

See Sect. 14, post. 

7985. Effect of amalgamation — Call made before 
amalgamation — Right of new company to recover.] 

— Manchester, Sheffield & Lincolnshire Ry. 
Co. V. Blinkhoun, No, 7922, aide. 

.] — Seey alsOy Nos. 7857, 7858, ante. 


B. Formalities of Valid Call. 

Compare Part III., Sect. 21, ante. 

7986. Interval between calls — Series of calls by 
one resolution — Dates of payment separated by 
prescribed interval.] — An Act of Parliament, 
creating a joint-stock railway co., gave power 
from time to time to make calls, not to exceed £10 
per share ; so that no calls bo made but at the 
distance of two montlis from each other, & 28 
days’ notice of all such calls should be given by 
advertisement: — Held: this , did not justify a 
general sweeping call of £10 on Oct. 28, £10 on 
Dec. 28, £10 on Feb. 28, £10 on Apr. 28, & £4 on 
June 28. — Stratford & Moreton Ry. Co. v. 
Strati’ON (1831), 2 B. & Ad. 518 ; 9 L. J. O. S. 
K. B. 268 ; 109 E. R. 1235. 

Annotations : — Consd. Birkenhead, Lancaahiro Sc Choshiro 

Junction liy. v. Webster, Same v. liarclay. Same v. 

Lawrence (1850), 15 L. T. O. S. 479. Refd. Shackleford, 

Ford V. Danererfleld (1868), L. K. 3 C. P. 407. Mentd. 

Smith V. Goldsworthy (1843), 4 Q. B. 430. 

7987. Must comply with constitution of 

company.] — By Act of Parliament, authorising a 
joint-stock co. to raise £80,000 in shares of £25 
each, the directors were empowered to make such 
calls for money on the subscribers to the under- 
taking as they should from time to time find 
necessary for the purpose of carrying on the same, 
but no such call should exceed £10 per cent, & 
one month at least should intervene between the 
calls. The directors brought an action against 
one of the subscribers for the amount of two 


calls made on his shares, on the same day, & that 
subscriber brought a counter action against the 
directors for the value of his shares as at a certain 
period, on the ground that they had, without 
his consent, engaged in speculations foreign to 
the co.’s undertaking, &; at last abandoned that 
undertaking & united themselves with another 
co. Both actions were referred to an arbitrator 
under an order of ct. ; & he found, (a) that the 
directors were entitled to decree for the amount 
of the two calls, with interest ; (6) that the sub- 
scriber was entitled to decree for a certain sum 
as the ascertained price of his shares, which sum, 
under deduction of what was awarded for the calls, 
he was entitled to recover from the co. on sur- 
rendering or transferring his shares to them, or to 
any person they might direct : — Held : the award 
was bad, inasmuch as finding (a) for the amount 
of two calls made in one day was contrary to the 
Act of incorporation, which required the distance 
of a month at least between two calls, & finding 
(6) was not final &> conclusive, but held the sub- 
scriber entitled to recover the sum awarded to 
him upon condition only of transferring his shares. 
— Baillie V. Edinburgh Oil Gas Light Co. (1835), 
3 Cl. &; Fin. 639 ; 6 E. R. 1577, H. L. 

7988. Resolution separated by prescribed 

interval — Dates of payment separated by prescribed 
interval — Resolution for second call within pre- 
scribed period from payment of first.] — Amber- 
gate, Nottingham & Boston & Eastern 
Junction Ry. Co. v. Mitchell, No. 7984, ante. 

7989. Resolution by directors — To make call 
prospectively — Validity.] — (1) A railway Act em- 
powered the directors of a railway co. to make 
such calls from the proprietors, on their respective 
shares, as they from time to time should find 
necessary, so that no call should exceed £10 on 
each share, & that there should be an interval of 
three calendar months between each successive 
call, & 21 days’ notice should be given of every 
such call by advertisement, in the local news- 
papers ; & the proprietors were thereby required 
to pay the calls on their shares to such person, 
at such time, at such place, & in such manner, as 
the directors should from time to time direct or 
appoint. The directors made a resolution for a 
call, specifying therein the amount of the call, 
& the day of payment, but not the place where, 
or the person to whom, the payment was to be 
made ; but a notice of that call, subsequently 
inserted in the local newspapers, according to 
the directions of the Act, specified all those matters. 
In an action for the amount of such call against 
a party who was a proprietor at the date of the 
resolution, of the notice, <& of the day appointed 
for payment, it not appearing also that there was 
any change in the directory during that interval : 
Held : the directors might fix the time, place 
manner of payments after the original resolution 
had been made, & by a distinct act, & the call 
was properly made. 

(2) By another resolution, made on Mar. 13 the 
directors resolved that a call of £5 should bo made 
on Mar. 30 inst., to bo paid on May 1 ; — Held : 


PART IX. SECT. 8. SUB-SECT. 5.— B. 

a. Interval between calls — Series of 
calls by one resolution .] — The Act of 
Assembly, 5 Will. 4, c. 48, s. 3, creating 
the St. Johns Bridge Co., required 
thirty days* notice to bo given for the 
payment of each inatalineut of the 
capital slock & that no amount 
greater than ten per cent should be 
called In at any one time : — Held : 
(1) the fuU time of thirty days must 
elapse between the time appointed 


for the payment of each separate 
instalment & it was not sunlclent 
merely to give thirty days’ notice 
for the payment of each instalment on 
separate d^s ; (2) one call made 

without sumcient notice would not 
vitiate subsequent colls. — St. John 
Bridge Co. v. Woodward (1840), 
1 Kerr, 29. — CAN. 

b. .1 — Semble : whore an 

Act says, ** that no Instalment shall 
be called for except after the lapse 


of one calendar month from the time 
when the last instalment was called 
for,” calls made for 1st May, June, 
July, & August, would be illegally 
made. Qu. : also, whether the four 
calls could regularly bo made at one 
time. — Gas Co. v. Kussell (18.50), 6 
U. O. R. 567.— CAN. 

0 . Irregularity in incorporation .] — 
An instrument under the Road Act, 
12 Viet. o. 84, was signed by deft. & 
othere for the formation of a road co.. 
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the call was not invalid because the resolution 
was prospective, 

(3) Some of the directors by whom the resolu- 
tions for the calls were made, were members of 
a banking co., who were the bankers & treasurers 
of the railway co., & as such received & gave 
receipts for calls, & paid cheques drawn by the 
directors, etc. Sect. 150 of above Act enacted, 
that no person concerned or interested in any 
contract with the co. should be capable of be in g 
chosen a director, So that if any director should 
directly or indirectly be concerned in any con- 
tract with the co., he should thereupon be 
immediately, & was thereby, discharged from the 
direction : — Held : that this sect, applied only 
to contracts made with the co. in prosecution of 
its enterprise, So did not disqualify the directors 
above mentioned. 

(4) Sect. 159 directed that the orders Sc pro- 
ceedings of the directors should be entered in a 
book, Sc signed by the chairman of the meeting, 
Sc enacted, that when so entered So signed, they 
should be deemed originals, &; be read in evidence 
without proof of the persons making or entering 
them being directors, or of the signature of the 
chairman : — Held : a book of proceedings, pur- 
porting to be signed “ W. S., deputy-chairman,** 
was evidence per se, without proof that W. S. 
was in fact deputy-chairman, or as such jiresided 
at the meeting. 

(5) A transfer of railway shares from an original 
subscriber to the undertaking, made before the 
formation of a register of proprietors pursuant 
to the Act, but after the passing of the Act of 
Parliament, is good, although the transferor be 
never registered as a proprietor. 

Where the Act required such transfer to be by 
deed, <& a transfer of shares was executed by the 
seller with a blank for the purchaser’s name, & 
stating the consideration untruly, but the pur- 
chaser afterwards signed So transmitted to the 
CO., in pursuance of the act, a proxy paper describ- 
ing him as the proprietor of the shares ; — Held : 
in an action by the co. against him for calls on 
such shares, that he was precluded from disputing 
the validity of the transfer. — Siieffiei^d, Ashton- 
under-Lyne Sc Manchester Ky. Co. ik Wood- 
cock (1841), 7 M. & W. 574 ; 2 By. & Can. Oas. 
522 ; 11 L. J. Ex. 26 ; 151 E. R. 894. 

Annoiaiions : — As to iO) Apld. Cheltenham $c Groat Western 
Union Ky. v. Daniel (1841), 2 Q. B. 281. Consd. Barj^to «. 
Shortridge (1865). 5 H. L. Cas. 297 ; Swan v. North British 
Australasian Co. (1862), 7 H. & N. 603. Refd. London 
Grand Junction Ky. v. Freeman (1841), 2 Ky. & Can. 
Oas, 468 ; Harrison v, Heathom (1843), 6 Man. & G. 81 ; 
Re North of En^rland Joint Stock Banking Co., Stratton's 
Executors’ Case (1852), 1 De G. M. & G. 676 : New Bruns- 
wick & Clanada Land & Ry. v, Muggeridge (1859), 4 H. & N. 
680 ; Re North British Australasian Co., Ex v- Swan 
(1859), 7 G. B. N. S. 400 ; Swan v. North British Austra- 
lasian Co. (1863), 2 H. & C. 175 : Bloxam v. Metropolitan 
Cab & Carriage Co. (1864), 4 New Rep. 61. 

Place of payment & payee omitted 
Included in notice.] — The directors of a railway co. 
were empowered by an Act of Parliament to make 
calls, the aggregate amount not to exceed £100, 
Sc no can to exceed £10 upon each share. So an 
interval of three calendar months was to elapse 
between the days of payment of each call. It 
also required that 21 days’ notice should be given 
of every call, by advertisement in certain news- 
papers, So enacted that all money so called for 

deft, agreeing to take three shares. 

The directors named mot on May 27, 

1850, Sc called in four instalments, 
each of 10 per cent on each share. 

The 6 per cent required by the statute 
was af'the same meeting paid by the 


should be paid to such persons, at such times So 
places, as in the said notice should be appointed. 
A resolution of the directors was made tor a call 
of £8 per share ; but the resolution, although it 
mentioned the period within which the call was 
to be paid, did not specify the place where, or 
person to whom the payment was to be made. 
The notice of that call, inserted in the local news- 
papers, according to the directions of the Act 
specified the time & place of payment & the persons 
to whom payment was to be made : — Held : 
(1) the publication of the notice must be assumed 
to be the act of the directors ; (2) the call was 
properly made. — G reat North op England By. 
Co. r. Biddulph (1840), 7 M. & W. 243 ; 2 By. 
So Can. Cas. 401 ; H. & W. 30 ; 10 L. J . Ex. 17 ; 
5 Jur. 221 ; 161 E. B. 756. 

Annotations: — As to (1) Consd. Johnson v. Lyttlo's Iron 
Agency (1877), 6 Ch. D. 687. B^d. Newry Sc Enniskillen 
Ky. V. Edmunds (1848), 2 Exoh. 118. 

7991. Time & place of payment omitted.] — 

The B. Railway Act, 1 Viet. c. cxix,s. 140, requires 
the co. to enter the names So additions or the 
shareholders in a book, under the seal of the co. ; 
&, by sect. 142, requires that they shall in a 
proper book, to be provided by the co., enter 
the names Sc places of abode of the shareholders. 
Sect. 148 enacts, that in an action for calls, it 
shall only be necessary to prove that deft, was a 
proprietor of the shares Sc had notice of the calls, 
Sc that the production of the books above referred 
to shall be prinid facie evidence of deft, being 
such propiietor. Sect. 155 gives a fonn for the 
transfer of shares, Sc directs that the co. shall 
enter in some book to be kept for that i^urpose 
a memorial of such transfer. Sc indorse the entry 
of such memorial on the deed of transfer ; & that 
until such memorial is made, the seller shall remain 
liable for calls. In an action against a shareholder 
for calls; — Held: (1) it was not necessary that 
the resolution for making such calls should specify 
either time or place of payment ; (2) the pro- 

duction of the sealed register of shareholders con- 
taining deft.’s name as proprietor of the shares in 
question, was not sufficient primd facie evidence 
of deft, being proprietor of such shares ; (3) a 

deed of transfer of certain shares to the deft., 
which had been executed by the vendor to one H., 
as purchaser. Sc upon which transfer the considera- 
tion was paid, Sc whicli was afterwards altered by 
having the name of II. struck out, Sc the narrfe of 
deft, inserted, Sc in that state re-executed by the 
vendor without being re-stamped, was void ; 
(4) it was no objection to a deed of transfer of 
shares that there was no proof of any entry of a 
memorial pursuant to sect. 155 ; (5) in order to 
show proprietorship under sect. 142, it was in- 
cumbent on the co. to produce as well the book 
required to be kept by sect. 140, as that req^uired 
by sect. 142 ; but provided the name So addition 
of deft, are properly described, it will be no 
objection to the sufficiency of the evidence that 
the additions of other proprietors are omitted. — 
London & Brighton By. Oo. v. Fairclough 
(1841), 2 Man. So G. 674 ; 2 By. & Can. Oas. 644 ; 
Drinkwater, 196 ; 3 Scott, N. B. 68 ; 10 L. J. O. P. 
133 ; 5 J. P. 513 ; 133 E. B. 916. 

Annotations: — As to (2) Refd. Fuller u. Earle (1862), 21 
L. J. Ex. 814 ; Nannoy v. Morgan U887), 37 Oh. D. 346. 
As to (3) Refd. Nanney v. Morgan (1887). 37 Ch. D. 346, 
Oenerally^ Mentd. S. E, Ky. v. Hebble white (1840), 12 
Ad, & El. 497 ; Flory v. Denny (1852), 7 Exch. 581 ; 

9 per cent, & ho then destroyed the 
note. On Jan. 13, 18.14, another call 
was made, payable by six Instalments ; 

Sc this action woe brought for the four 
Instalments of the first call, 6c the first 
three Instalments due on the second : — 


S romissory note of the directors to 
ae treasurer, who then signed a 
receipt for the money, & afterwards 
registered the instrument. By Nov. 20, 
1860, the treasurer had received, by 
means of the call, a sum equal to the 
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Maj?tin V, Reid (1862), 11 O. B. N, S. 730 ; Coclirane v. 

Moore (1890), 25 Q. B. B. 67. 

7992 . Included In notice — 1845 Act, 

s. 26.] — (1) Under the above Act a resolution by 
directors to make “ a call ” need not specify either 
the time or place for payment, but the directors 
must appoint a time & place, which must be 
notified to the shareholder by a notice allowing 
21 days for payment. 

(2) A purchaser of script certificates for shares 
in a railway co. is not liable for calls until liis 
name is entered on the sealed register of shares. — 
Newby & Enniskillen By. Co. v. Edmunds 
(1848), 2 Exch. 118; 5 By. &> Can. Oas. 275 ; 
17 L. J, Ex. 102 ; 10 L. T. O. S. 395 ; 12 Jur. 101 ; 
164 E. B. 429. 

Annotations: — As to (1) Apprvd. Shaokloford, Ford v. 

Dangorfleld (1868), L. II. 3 O. P. 407. Consd. Jolmsjpn 

V. Lyttle’s Iron Agoncy (1877), 5 Ch. D. 687. Refd. 

Shaw V. Rowley (1847), 16 M. & W. 810. As to (2) Refd. 

He North Shiolde, etc. Co., Davidson’s Case (1858), 4 

K. & J. 68H ; Wolverhampton Now Waterworks Co. v, 

Hawksford (1800), 7 0. B. N. S. 795 ; Portal v. Emmen.s 

(1876), 1 C. P. D. 201. 

7993 . Time, place & mode of payment 

omitted — Subsequently fixed by distinct act.] — 
Sheffield, Ashton-undeii-Lyne & Manchester 
By. Co. v. Woodcock, No. 7989, ante, 

7994. Amount of calls allowed in one year 
limited — First call alleged to be invalid — Stands 
until withdrawn.] — Welland By. Co. v. Berrie, 
No. 8517, post. 

C, Notice of Call, 

7995. Necessity for — Notice not expressly required 
by special Act.] — Miles v. Bough, No. 8157, post. 

7996. Time for — Whether before or after call 
made.] — The notice required is of a call having 
been made, &; not that a call would be made 
(Bolfe, B.). — Newport & Abergavenny By. 
Co. Brown, Same v. Ellis (1849), 13 L. T. O. S. 
214. 

7997. Sufficiency of — Notice signed by clerk em- 
ployed by trustees’ clerks.] — Miles v. Bough, No. 
8157, post. 

7993 , Notice signed by one of two joint 

clerks to trustees.] — Milp^s v. Bough, No. 8157, 
post, 

7999. .] — Where the Act for building 

a suspension-bridge directed that the notices of 
calls on persons who had agreed to advance money 
on the security of the tolls, should be signed by 
the clerk or clerks appointed or to be aj^pointed, 
&, two clerks having been appointed, issue was 
taken in an action for the amount of calls, on the 
fact, whether the notice of the calls had been signed 
by both the clerks : — Held : the jury was not 
warranted, by proof that one of the clerks had 
signed, in presuming that he signed for both, 
with the authority of liis colleague. — Miles v, 
COOTE (1844), 3 L. T. O. 8. 281. 

3000. Application for shares on behalf of 

third parties — Notices addressed to third parties per 
applicant.] — Miles v. Coote (1844), 2 L. T. O. 8. 
307. 

Proof of.] — See No. 8033, post. 

D, Liability, 

(a) Who are Liable, 

See, generally. Sect. 6, sub-sect. 2, a7i{e ; com’ 
pare Nos. 8028, 8029, post. 


8001. As between vendor dc purchaser — Calls 
made before transfer.] — L ondon & Brighton 
By. Co. v. Fairclough, No. 8042, post, 

3002. .] — Aylesbury By. Co. v, 

Thompson, No. 8070, post. 

8003. .] — B, V. Londonderry & 

Coleraine By. Co., No. 7974, ante, 

8004. Shares not conveyed by deed — As 

required by special Act,] — L ondon Grand Junc- 
tion By. Co. v. Freeman, No. 7926, ante, 

8005. No memorial of sale entered.] — 

London Grand Junction By. Co. v, Graham, 
No. 7934, ante, 

8006. Calls made after transfers — H udders- 

FiEiJ) Canal Co. v, Buckley, No. 8(320, post. 

8007. .] — ^Aylesbury By. Co. v, 

Thompson, No. 8079, post, 

3008. Name of purchaser not entered on 

sealed register of shareholders.] — Newry & 
Enniskillen By. Co. v, Edmunds, No. 7992, ante, 

8009. No registration by transferee of 

transfer.] — By 1845 Act, s. 15, until the transfer- 
deed has been delivered to the secretary for 
registration, the vendor of shares shall be liable 
for calls ; & the purchaser shall not be entitled to 
any profits, or to vote in respect of such shares. 
Pltf., the registered owner of railway shares, 
transferred them to deft, by deed regularly exe- 
cuted whereui)on it was the duty of deft, to have 
procured that deed to be registered. Deft, omitted 
to do so, & sold the shares to another party, & 
pltf. was called upon to pay subsequent calls : — 
Held : pltf. could not recover the amount against 
deft, upon a count for money paid. — Saylbs v, 
Blane (1849), 14 Q. B. 205 ; 6 By. & Can. Cas. 
79 ; 19 L. J. Q. B. 19 ; U Jur. 87 ; 117 E. B. 82 ; 
svb 7iom. Sales v. Blane, 14 L. T. O. 8. 176, 

8010. Sale to jobber — Resale to transferee.] 

— ^A shareholder in an incorporated railway co. 
instructed a stockbroker to sell his shares. The 
broker agreed with a jobber for the sale, but the 
name of the purchaser was not mentioned. The 
jobber had been instructed to purchase by B., 
another broker, who, as the jobber knew, was not 
purchasing on his own behalf. B. afterwards 
requested time for comxdetion, his principal not 
being ready ; & the jobber granted the time on 
B. giving his own name as that of the principal. 
A deed of assignment was prepared from the 
vendor to B., who paid the price to the -Vendor, 
& took the deed of assignment executed by the 
vendor : — Held : B. was bound to execute the 
assignment, to procure himself to be registered, & 
to pay the calls made since the execution of the 
assignment by the vendor, & to indemnify the 
vendor against future calls. — Wynne v. Price 
(1849), 3 De G. & Sm. 310 ; 5 By. Can. Oas. 
4G5 ; ] 2 L. T, O. S. 531 ; 13 Jur. 295 ; 64 E. B. 493. 
Annotations; — Consd. Walker v. Bartlett (185(5), 18 O. B, 

845 ; Evans v. Wood (1867), L. R. 6 Eq. 9. Kefd. Saylea 

V. Blane (1849), 14 Q. B. 205; Re Moninoiithshlre & 

Glamorfironshir© Joint-Stock Banking: Co., Ex p, Ca«pe’s 

Exor. (1852), 22 L. J. Ch. 601 ; Coles v. Bristowe (1^8), 

L. R. 6 Eq. 149. 

Compare Part III., Sect. 21, 
sub-sect. 4, B. (6), ante, 

8011. On deaths of subscriber — Before Act 
authorising undertaking passed.] — The admini- 
strator of a deceased subscriber to a projected 
canal, who had died before the Act passed for 


Held : the first call could not be 
recovered, for when it was made the 
6 per cent had not been In fact paid, 
but that tho pltfs. might recover the 
second call, for on Jan. 13, the 6 per 
cent had been actually paid ; & the 
CO. having proceeded bond fide In tho 
construction of this road, tho irregu- 


larity in registering tho instrument of 
incorporation before such payment 
was cured by 16 Viet. o. 190, s. 55. — 
Niagara Fai.is Road Co. v. Bknson 
(1852), 8 U. C. R. 307.— CAN. 

PART IX. SECT. 8, SUB-SECT. 5.— C. 

d. Suj3dciencv of.] — The day ap- 


pointed for payment of last instalment 
may be deemed day upon which oiill 
is payable &: 21 days* notice previous 
thereto is a valid notice within Com- 
panies Clauees Consolidation Act, 
H. 22. — Re Jennings, p. Belfast 
Sc County Down Ry. Co. (1851), 
1 1. Ch, R. 654.— IR. 
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Sect, 8. — Share s : Svb-sect, 5, D, (a) (6) , <&: 

making it, cannot be sued as a subscriber to the 
imder^king or proprietor of shares. 

Sernble : where the Act indenmified exors. & 
administrators against their cestuis que trust if 
they should pay calls upon the shares of deceased 
persons out of their effects & enabled the co., if 
the exors. had no assets, or refused to pay, to 
transfer the shares to others who would repay 
to the administrators the calls paid on the shares 
(& pay the future calls ; & if no persons would 
take them, then to declare the shares forfeited to 
the CO., no action can be maintained against an 
administrator though he has paid one call, for 
not paying subsequent calls. — Weald of Kent 
Canal Co. v, Robinson (1814), 5 Taunt. 801 ; 
128 E. R. 907. 

8012. On death of shareholder — Liability of 
estate — Calls made before & after death.] — A., at 

his decease, was a registered owner of shares in the 
E. C. R. Co., in respect of which calls had been 
made upon him, but nothing paid by him in his 
lifetime. Other calls were, after his decease, 
made upon his exors. : — Held : his estate was 
liable for all the calls. — Pyler v, Fyler (1842), 
2 Ry. & Can. Cas. 873 ; 7 Jur. 185, L. C. 

8013. .]■ — A testator bequeathed some 

G. W. Ry. Co. shares, in respect of which he had 
executed the parliamentary contract, A also 
some shares in that co. which he had purchased 
before the Act passed, from a person who had 
subscribed the contract. All the calls on these 
shares had not been paid at the time of testator’s 
death : — Held : as between tc*statx)r’s estate &; 
the legatee, testator’s estate was liable to pay 
the future calls on both sets of shares. — Jaqueb 
V, Chambers (1840), 16 L, J. Cli. 243 ; sub nom, 
Jacques v. Chambers, 4 Ry. & Can. Cas. 499 ; 
11 Jur. 295. 

AnnotatioTia : — Folld. Clive v, Clive (1 854), Kay, 600. Consd. 

Armstronj? v. Biimet (1855), 20 Beav. 424 ; Day v. Day 

(1860), 1 Drew. & Sm. 261 . Distd. Ee Box (1863), 1 Hem. 

&M. 552. Mentd. Fitzwilliams v, Kelly (1852), 10 Hare, 

266. 

8014. .] — Calls made upon shares in 

an incorporated co. after the death of the owner 
are payable out of his general personal estate, 
& not by the legatee for life under a gift of all 
testator’s shares in the co. — Clive v, Clive (1854), 
Kay, 000 ; 2 Eq. Rep. 913 ; 23 L. J. Ch. 981 ; 
24 L. T. O. S. 33 ; 09 E. R. 255. 

Annotations: — Refd. ArmBtrong v. Bumot (1855), 20 Beav. 

424 ; Ee Box (1863), 1 Hem. & M. 552. Mentd. Wright 

tJ. Tuckett (1860), 1 ,Tohn. & H. 266 : Bates v, Mackinloy 

(1862), 31 Beav. 280 ; Browne v, Collins (1871), L, H. 

12 Eq. 586. 

(h) Extent of Liability. 

8015. Interest.] — Southampi’on Dock Co. v, 
Richards, No. 7926, ante, 

8016. No notice of calls.] — Re Leominster 

& Bromyard Ry. Co. (1890), 0 T. L. R. 440. 

8017. How amount ascertained.] — The ct. 

will not grant a rule to compute, in an action for 
calls due on shares in a co., on which interest is 
also payable. 

I think that I ought not to grant a rule to com- 


pute. It will be too involved & intricate a cal- 
culation, as to the interest, for the master to 
compute, but a writ of inquiry must be issued 
(Williams, J.), — Cheltenham & Great Western 
Union Ry. Co. v. Fry (1839), 2 Will. Woll. & 
H. 48 ; 3 Jur. 316. 

8018. Payable by company on paid-up 

calls until completion of undertaking — Set off 
against sums due for unpaid calls.] — Sernble : 
where, by a railway co.’s Act, interest was 
chargeable in respect of calls not paid. Sc the 
CO. were empowered, under certain conditions, 
to declare the shares forfeited, Sc to sell the 
same, & the directors were empowered, until 
the completion of the railway, to pay interest 
on the calls paid up, such interest to cease while 
any call should remain unpaid, a party is not 
entitled to set off interest upon calls paid up against 
sums due for calls unpaid. — Naylor v. South 
Devon Ry. Co. (1846), 1 De G. & Sm. 32 ; 8 
L. T. O. S. 183 ; 11 Jur. 31 ; 63 E. R. 959. 

E. Action for Calls. 

(a) In General, 

8019. When action lies — Call payable by instal- 
ments.] — Ambergate, Nottingham Sc Boston Sc 
Eastern Junction Ry. Co. v. Coulthard, No, 
7979, ante. 

Compare No. 2108, ante, 

8020. Form of action — Action in tort.] — (1) By 

a navigation Act the shares were declared to be 
vested in the subscribers, their exors. & assigns, 
with power to the subscribers to assign their 
shares ; & a committee to be appointed under 
the Act were authorised to make calls on the 
proprietors of shares at such time as they should 
think tit : — Held : an original subscriber is not 
liable for any call made by the committee after 
assigning his share. 

The same Act empowered the co. to sue for calls, 
etc., “ by action of debt or on the case ” : — 
Held : an action on the case in tort lay. — IIudders- 
pip:ld Canal Co. v. Buckley (1790), 7 Term Rep. 
36 ; 101 E. R. 842. 

8021. Venue.] — A public local Act, 1 Viet, 
c. xevi. for milking a railway in Ireland, provided 
that if any proprietor of shares should refuse 
to pay a call, it should be lawful for the co. to sue 
for it, in any of the Queen’s Cts. of Record in 
Dublin ; & gave a general form of declaration : 
— Held : the debt & the remedy being created 
by the statute, the co. were bound to pursue the 
remedy pointed out by it, & could not bring an 
action for a call, Sc declare in the general form, 
in an English Ct. — Dundalk Western Ry. Co. 
V. Tapster (1841), 1 Q. B. 667 ; 2 Ry. Sc Can. Cas. 
586 ; 1 Gal. Sc Dav. 657 ; 10 L. J. Q. B. 186 ; 
5 Jur. 699 ; 113 E. R. 1287. 

Annotations: — ^Refd. Bank of Austrolaaia v. Nias (1861), 

20 L. J. Q. B. 284 ; St. Pancras Vestry v. Batterbury 

(1857), 2 C. B. N. S. 477. Mentd. Cloeve v. Harwar, 

Wildo V. Stannor (1857), 1 H. & N. 873 ; Sheeby v. 

Professional Life Assoe. (1857), 2 C. B. N. S. 211. 

8022. Pleading.] — In an action for a call, due 
upon shares in the A. Ry. Co., the declaration 


PART IX. SECT. 8, SUB-SECT. 6.— 

E. (a). 

e. Form of action.] — Pltfs. were In- 
corporated by Provincial Act, 27 Viet, 
c. 43, for the purposo of constructing 
a railway, the capital stock to bo two 
millions of dollars. & the co. to proceed 
to locate &: complete the road as soon 
as $50,000 of the stock were paid in. 
The directors were authorised to make 
equal assessments on the shares from 
time to time, as they might deem 


necessary, to be paid to the treasurer, 
& in case any subscriber for stock 
neglected to pay the assessment on 
his shares for 30 days after notice, 
the directors might order his shares 
to be sold at auction, & in case of any 
deficiency, he should be accoimtable 
to the co. for the balance. By Act 32, 
Viet. c. 54, to amend the Act of In- 
coiqjoration, after reciting that It was 
doubtful whether the subscribers for 
shares wore legally liable to pay assess- 


ments unless the whole amount of the 
capital stxjck has been subscribed for, 
& $50,000 paid in, & also, whether 
the notices of assessments had been 
given in accordance with the Act of 
Incorporation, it was enacted : 1. That 
the subscribers for stock should be 
liable in the same manner & to the 
same extent as if the whole capital 
stock had been fully subscribed, & 
as if the $50,000 had been paid in. 
in the manner directed by the Act or 
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stated, that deft., before the commencement of 
the suit, to wit, on Mar. 6, 1838, being the pro- 
prietor of divers, to wit, fifty shares in the under- 
taking, was, & deft., before & at the commence- 
ment of the suit, was & still is indebted to the co. 
in the sum of £250, for a call of £5 upon each of 
the said shares, etc., whereby & by reason of the 
said sum of £250 being & remaining wholly unpaid, 
deft, still is indebted to pltfs. in the same, & an 
action hath accrued, etc. Plea, stating that 
the deft., before Apr. 9, 1838, when the said call 
was payable, had disposed of all his said shares 
to one T. & had transferred them to him, according 
to the provisions of the Act. Upon special 
demurrer: — Held: (1) the plea was bad, as an 
argumentative denial that deft, ever was indebted ; 
(2) the declaration was good in substance, under 
sect. 98 of the Aylesbury Kailway Act, 0 Will. 4, 
c, xxxvii. — Aylesbury Ky. Co. v. Mount (1843), 
7 Man. & G. 898 ; 3 Ky. & Can. Cas. 469 ; 8 Scott, 
N. K. 586 ; 12 L. J. Ex. 474 ; 135 E. K. 364, 
Ex. Ch. 

Annotation : — Generally ^ Mentd. Tie British Provident Life 

& Fire Assco., Orpon’s Case (1863), 2 New Kcp. 225. 

8023. Statutory declaration — Whether strict 
adherence necessary.] — (1) In an action for calls, 
upon 1845 Act the declaration purported to be 
drawn in compliance with the requisition of 
sect. 26 of that Act, but omitted to state that 
the action had accrued by virtue of that & the 
special Act ; — Held : such omission was insufficient 
to arrest the judgment. 

(2) The evidence given as to the notices were left 
to the jury, & they held it to be sufficient. If 
the service had not been in time, deft, having, 
most probably, the notices in his possession, 
could have disproved the fact, had it been so 
(Pollock, O. K.). — Londonderry <fc Enniskillicn 
Ky. Co. v. Prance (1847), 9 L. T. O. S. 58. 

8024. .] — The Act does not 

give the words as absolutely necessary to be 
followed (Maule, J.). — Killarney & Valpjncia 
Ky. Co. v. Haggard (1849), 13 L. T. O. S. 284. 

8025. .] — A declaration for 

calls by a railway co. stated, that whereas deft, 
is the holder of divers shares in the said co., & 
is indebted to the said co. in a large sum of money, 
in respect of two several calls, duly made by 
the CO., whereby an action accrued to the co., 
by virtue of 1845 Act, &/ also of the special Act, 
to demand & have of <Sc from the deft, the said sum, 
parcel of the sum above demanded, yet deft, had 
not paid the sum above demanded, or any part 
thereof. Sctnble : bad, on special demurrer, for 
not following the form given by 1815 Act, s. 26. — 
NEwroRT Ky. Co. r. Halves (1819), 3 Excli. 476 ; 
154 E. K. 932. 

8026. .] — In an action of debt 

for calls, where the declaration followed the form 
given by 181.5 Act, s. 26, & something more is 
stated in addition, which may be struck out, so 
that the residue is sensible ^ & makes a good 
declaration according to the form as given by 
the statute : — Held : upon special demurrer, the 
declaration w^as good, & the part wliich could be 
so struck out may be treated as surplusage. — 
East Lancashire Ky. Co. v. Croxton (1850), 


5 Exch. 287 ; 1 L. M. & P. 298 ; 6 Ky. & Can. Cas. 
214 ; 19 L. J. Ex. 313 ; 15 L. T. O. S. 116. 
Annotation: — Mentd. Inglia v. Q. N, Ry. (1852), 19 

L. T. O. S. 149. 

8027. .] — Wolverhampton New 

Waterworks Co. p. Hawkespord, No. 7862, ante^ 

8028. Allegation that defendant is 

holder of shares — Holder when call made.] — 

In the general form of declaration given by 1846 
Act, s. 26, in actions for calls on shares, the 
allegation, “ that deft, is the holder of shares,’* 
means that he was the holder at the time the call 
was made. Therefore, where a declaration in an 
action for calls stated, that deft., at the time of 
the commencement of the suit, was & still is the 
holder of shares, &, at the time of the commence- 
ment of the suit, was & still is indebted to pltfs. 
for calls on those shares, etc., whereby an action 
accrued, etc., & deft, pleaded, that, at the time 
of the commencement of the suit, he was not the 
holder of the said shares, & also that he was not 
the holder of the shares at the time the calls were 
made, the ct., on motion, struck out the latter 
plea, amended the declaration & former plea 
by striking out the words “ at the commencement 
of the suit.” — Belfast & County Down Ky. 
Co. V. Strange (1848), 1 Exch. 739 ; 6 By. & 
Can. Cas. 548 ; 10 L. T. O. 8. 307 ; 12 Jur. 19 ; 
154 E. K. 314. 

Annotations : — Folld. Inglls v. G. N. Ry. (1852), 19 L. T. O. S. 

149. Refd. G. N. Ry. v. Kennedy (1849), 4 Exch. 417 ; 

Birkenhead, Lancashire & Cheshire Junction Ry, v. 

Webster (1850), 19 L. J. Ex. 146. 

8029. -.] — In an action by 
a railway co. for calls, a declaration framed on 
1845 Act, 8. 26, alleged that deft. “ is the holder 
of ten shares, & is indebted to the co. in £100 in 
respect of a call of £10 upon each of the said shares ; 
— Held : good, on special demurrer, although it 
was objected that the declaration did not allege 
that deft, was the holder of such shares at the time 
the calls were made. — Wilson v, Birkenhead, 
IjAncashire & Cheshire Junction Ky. Co, 
(1851), 6 Exch. 626 ; 6 Ky. & Can. Cas. 771 ; 20 
L. J. Ex. 306 ; 17 L. T. O. 8. 131 ; 155 E. K. 694, 
Ex. Ch. 

8030. Whether applicable in action 
against executor — Calls made In testator’s lifetime.] 

• — The form of declaration given by 1845 Act, s. 26, 
is not applicable in an action for calls against an 
exor., where the calls were made in the 
1 lifetime of testator. — Birkenhead , Lancashire & 
Cheshire Junction Ky. Co. v. Coteswobth 
(1850), 5 Exch. 226 ; 1 L. M. & P. 244 ; 6 Ky. & 
Can. Cas. 211 ; 19 L. J. Ex. 240 ; 15 L. T. O. 8. 
92 ; 14 Jur. 354 ; 155 E. K. 97. 

8031. What must be proved — General rule.] — 
(1) By 1845 Act, s. 16, the transfer of shares is 

j prohibited after a call lias been made until the 
i call is paid : — Held : a call is made within that 
sect, as soon as the directors of the co. have come 
to a formal resolution that a call be made. 

(2) Under 1845 Act, s, 27, the co., in an 
action for calls, must prove three things, & it 
need prove no more ; first, that deft, was a holder 
of shares at the time of making the calls ; secondly, 
that such calls were made ; thirdly, that due notice 
of the making of the calls was given. If the 


Incorporation, & as if all assessments 
on the shares, & the notices given 
thereof, had been made & given 
according to the Act. 2. That to 
entitle the co. to recover against any 
stockholder, two months’ notice of 
the assessment should ho published In 
a newspaper, & after the expiration of 

J, — ^VOL. X. 


that time, the co. should bo entitled 
“ to sue for, recover, & receive from 
any stockholder the amount due for 
unpaid subscribed stock in the same 
manner as If the calls for assessment 
had been regularly made ” in ac- 
cordance with the requirements of 
the Act of Incorporation : — Held : an 


action of debt could not be maintained 
under the Act of Incorporation for 
the assessment of stock ; hut that the 
rooeeding by sale of the shares must 
e adopted. — European & North 
American Ry, Co. v, Thomas (1872), 
1 Pug. 42.— CAN. 
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Sect, 8. — Shares : Svb-seci, 5, E, (a) 6b (b) ; sub-sect, 
6,A,6cE 

notice is part of the act of making the calls, it is 
unnecessary to add the third, for it is included 
in the second, & if not, the co. cannot enforce 
payment of the call from a party who was not a* 
shareholder at the time that the resolution making 
the call was passed (Patteson, J.). — K. v. Hem- 
ming (1849), 13 L. T, O. S. 527. 

That defendant holder of shares — Admis- 
sibility of register.] — See Sect. 7, sub-sect. 2, ante, 

8032. Notice of call — Sufficiency of proof.] 

— Londonderry & Enniskillen Ky. Co. v. 
Prance, No. 8023, a7\ie. 

8033. -.] — In order to prove the 
service of a notice of a call, pltf. proved that it 
was the duty of 0. to fill up the printed notices 
& direct them to the shareholders ; that on the 
day of the call he had received instructions to 
send out such notices ; that he had been seen 
in the act of making out such notices, & putting 
them into a basket ready to be posted, that he 
had at that time a list in liis hand. It was proved 
that all the letters in the basket were posted. 
O. was dead at the time of the trial, but a list, con- 
taining the name of the deft, was produced in his 
hand- wilting, with an indorsement by liim “ letters 
sent out ” : — Held : this list so indorsed was 
admissible, as it might reasonably be inferred that 
it was a contemporaneous entry. — Eastern 
Union Ry. Co. v, Symonds (1850), 5 Exch. 237 ; 

6 Ry. & Can. Cas. 578 ; 19 L. J. Ex. 287 ; 155 
E. R. 101. 

Annotation: — Mentd. PeU v. Linnell (1868), 16 W. R. 701. 

8034. Discovery — Inspection of books — When 
granted.] — Where, by a railway Act, a power to 
inspect all books relating to the co. is given to 
the shareholders, at any general or special meeting, 
which meetings are required to be holden at 
intervals not greater than six months, this ct. will 
not order that a shareholder who has not availed 
himself of that privilege, & against whom an action 
for calls has been brought, shall be permitted to 
inspect the books, & make extracts from them ; 
especially where it appears that the object is to 
discover what defence can be set up, & not how any 
particular defence should be placed uj^on the record. 

Semhle : taking out a summons before a judge 
at chambers for such an inspection, is sufficient 
to show that there has been a demand of insiiection 
from the directors, & a refusal. — Birmingham, 
Bristol Thames Junction Ry. Co. v. White 
(1841), 1 Q. B. 282 ; 2 Ry. & Can. Cas. 863 ; 

4 Per. & Dav. 649 ; 10 L. J. Q. B. 121 ; 5 J. P. 
528 ; 5 Jur. 800 ; 113 E. R. 1139. 

8035. Interrogatories — Lost documents.] — (1) 
Interrogatories under Common Law Procedure Act, 
1854 (c. 125), as to the contents of a lost document 
supposed to have been executed by the party 
interrogated, allowed, upon a jyrimd facie case of 
loss being made out by affidavit, subject to the 
probably unnecessary condition that the answers 
were not to be used at the trial unless such evidence 
was given of the loss of the document as to make 
secondary evidence of its contents admissible. 

(2) In an action for calls by a public co., iiltf. 
was allowed to interrogate deft, as to “ whether & 
when he received from A. B. any writing relating 
to his becoming a director or shareholder, & what 
had become of it, & when & where he last saw it,'' 
the description of the writing being nothing more 
than was necessary for its identification. — Wolver- 


hampton New Waterworks Oo. v, Hawkspord 
(1859), 5 0. B. N. S. 703 ; 28 L. J. 0. P. 198 ; 32 
L. T. O. S. 296 ; 5 Jur. N. S. 736 ; 7 W. R. 244 ; 
141 E. R. 283. 

See, generally, Discovery, Inspection & Inter- 
rogatories. 

8036. Stay of proceedings.] — Inglis v. Great 
Northern Ry. Co., No. 7916, ante. 

See, generally, Practice & Procedure. 

(b) Defences, 

8037. General rule.] — By the terms of a railway 
Act, the directors were entitled to recover for 
calls in arrear, upon proving that deft, was a 
proprietor, ^ that notice of calls was given accord- 
ing to the Act, unless deft, should prove that he had 
paid the full amount of his subscription. Deft, 
having pleaded to an action for calls, that ho was 
not indebted, & was not a proprietor, the ct. 
refused to allow him to add pleas that due notice 
of the calls was not given ; that no time or place 
was appointed for payment ; that the calls were 
made for purposes other than those warranted by 
the Act ; that they were made after deviations in 
the line ; that fewer shares were allotted than 
the Act required. — London & Brighton Ry. Co. 
V. Wilson (1839), 6 Bing. N. C. 135 ; 1 Ry. & Can. 
Cas. 530 ; 8 Scott, 347 ; 9 L. J. C. P. 122 ; 133 
E. R. 53. 

Annotations : — Folld. S. E. Ry. V. Hcbblewhito (1840), 12 

Ad. & El. 497. Reid. Waterford, etc. Ry. v, Logan 

(1850), 14 Q. B. 672. 

8038. .] — By the South Eastern Railway 

Act, 6 &; 7 Will. 4, c. Ixxv., no proprietor can act 
or vote as a director tiU his calls are paid ; & four 
directors are a quorum. The directors have 
power, from thne to time, to make calls, giving 
certain notice, which the shareholders are to pay, 
with interest from the day appointed for payment 
to the actual payment. In case of neglect of 
pa>Tnent, the co. may sue in debt, etc., or the 
directors may declare the shares forfeited, of which 
forfeiture no advantage shall be taken until notice 
has been given to the sliareholder, & the declara- 
tion of forfeiture has been confirmed by a meeting 
held tliroe months at least after such notice. 
In any action to recover the money, it is sulTicient, 
by the statute, to declare that deft, being pro- 
prietor, is indebted to the co. in the sum in arrear, 
for a call or so many calls, etc., on a share belonging 
to deft., whereby an action hath accrued, etc,, 
without setting forth the special matter ; & on 
the trial it is only necessary to prove that deft, was 
proprietor at the time of making the call, & that the 
call was in fact made the notice given, without 
proving the appointment of the directors who made 
the calls, or any other matter whatsoever ; & the 
co. is thereupon entitled to recover what appears 
due, including interest, unless it appears that the 
call is for more per share, or is made payable 
earlier, or that more calls have been made than 
the Act permits, or that notice of the calls has 
not been given. The co. having declared in debt 
for calls & interest thereon in the general form 
given by the Act, the ct., under 4 Ann, c. 16, s. 4, 
allowed deft, to plead the following pleas ; (a) 
nunquam indebitatus; (6) that deft. ' was not 

roprietor modo ei formd ; (c) that the shares have 
een declared forfeited, & the steps directed by 
the Act taken thereon. But struck out the 
following : (d) that there were not present, when 
the calls were made, four directors who had paid 
their calls ; (e) that there was no notice of the 
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f. Pica Uiai subscription void.]— P ort Dover & Lake Huron Ry. Co. v. Grey (1876), 36 U. O. R. 426. — CAN. 
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calls ; (/) that the directors did not appoint a time 
& place for receiving the payments ; {g) that the 
calls were made for purposes not authorised by 
the Act ; {h) that they were not made on all the 
subscribers & proprietors ; (i) that they were not 
made by competent persons, & for the sole purpose 
of the imdertaking.— South Eastern Ry. Co. v, 
Hebblewhitb (1840), 12 Ad. & El. 497 ; 2 

.Ry. & Can. Oas. 247 ; 4 Per. & Dav. 240 ; 113 
E. R. 900 ; svb nom. South Eastern Ry. Oo. v. 
Hebblewhite, Same v. Hamor, Same v, Wright 
Same v. Banner, 9 L. J. Q. B. 324 ; 4 Jur. 1184. 

Annotation : — Expld. Eastern Counties Ry. v. Cooper, Same 

V, Fairclough (1840), 10 L. J. Q, B. 8. 

See, noWy R. S. 0., Ord. 21, r. 1. 

8039. Mlsrecital In special Act — Defendant es- 
topped by conduct from alleging.] — An Act of 
Parliament, 6 Geo. 4, c. xxx., to enable a co. to 
form a railway, prescribed the form of action 
against the proprietors for calls, & enacted, that 
it should only be necessary to prove that deft, was 
a proprietor, & that the calls had been made in 
pursuance of the Act ; it also recited, that a sum 
of money had been subscribed by the proprietors, 
under a contract binding their heirs ; whereas, in 
fact, the sum had not been suh.scribed, no 
contract under seal had been executed by the 
proprietors : — Held : a deft, who, with a know- 
ledge of the misrecital, had paid previous calls, & 
acted as a proprietor, was estopped from question- 
ing the validity of the act, upon the ground of the 
misrecital ; & it was not incumbent upon pltfs. to 
show that deft, had executed a contract under 
seal, in order to prove that he was a proprietor 
within the Act, — Ouomfoud Ry. Oo. v, Lacey 
(1829), 3 Y. J. 80 ; 118 E. R. 1101. 

Annotation : — Refd. I’ortal v. Emmeus (1876), 1 O. P. D. 201. 

8040. Plea of ‘‘ never Indebted ” — What defences 
open under.] — Edinburgh & Leith Ry. Oo. v. 
Hebblewhite (1840), 0 M. <fe W. 707 ; Aylesbury 
Ry. Oo. v. Mount (1843), 4 Man. & G. 051 ; 
SHRorsHiRE Union Railway <fc (Janat. Oo. v, 
Anderson (1849), 3 Exch. 401 ; Birkenhead, 
Lancashire, &; Oheshire Junction Ry. Oo. v, 
Brownrigg (1849), 4 Exch. 42U. 

ScCy noxVy R. S. 0., Ord. 21, r. 1. 

8041. Plea that defendant was not shareholder — 
What defences open under.] — Hhiiopshire Union 
Railway & Oanal Oo. v. Anderson, (1849), 3 
Exch. 401 ; 0 Ry. & Can. Oas. 50 ; 18 L. J. Ex. 
232; 12 L. T. O. S. 400; 13 Jur. 175 ; 154 E. R. 
900. 

8042. Forfeiture & cancellation.] — By a rail- 

road Act it was enacted that in an action for calls 
it should be sufhcient for the co. to prove that deft, 
was a proprietor of shares at the time of the calls 
for which the action is brought. The ct. refused 
to allow deft, in such an action to plead, in addition 
to never indebted, & not a proprietor, that he had 
forfeited his shares before the calls in question 
were made ; or, that he had forfeited his shares 
ceased to be proprietor after the calls & before 
action. — L ondon Brighton Ry. Oo. v, Fair- 

clough (1840), 0 Bing. N. O. 270 ; 8 Scott, 540 ; 
4 Jur. 89 ; 133 E. R. lOO. 

Annotation: — Folld. S. E. Ry. v, Hobblowhit© (1840), 12 

Ad. & El. 497. 

8043. .] — South Eastern Ry. Oo. v, 

Hebblewhite, No. 8038, ante, 

804,4,, .] — Inglis V, Great Northern Ry. 

Co., No. 7916, ante, 

What amounts to valid forfeiture .] — See 

Sub-sect. 9, post. 

Infancy.] — See Sect. 0, sub-sect. 1, ante. 

8045. Statutes of Limitation — Civil Procedure 
Act, 1833 (c. 42), s. 3.] — An action for calls, under 


1846 Act is an action upon a specialty. A railway 
co. brought such action against one of the share- 
holders & declared in the form given by sect. 20 of 
1845 Act. Deft, pleaded that the action was upon 
contracts without specialty & that the alleged 
causes of action did not accrue within six years 
before the suit : — Held : on demurrer, the plea 
was bad, & the action was wiiliin Civil Procedure 
Act, 1833 (c. 42), s. 3, &; might be'brought within 
20 years after the cause of action & the allegation 
in the plea that the action was upon contracts 
without specialty, was a false allegation of matter 
of law, & therefore immaterial. — Cork & Bandon 
Ry. Co. v. Goode (1853), 13 C. B. 826 ; 1 0. L. R. 
345 ; 22 L. J. C. P. 198 ; 21 L. T. O. S. 141 ; 17 
Jur. 655 ; 1 W. R. 410 ; 138 E. R. 1427. 
Annotations : — Consd. Re Royal Bank of Australia, Robin- 
son's Exor’s. Case (1850), 6 Do G. M. & G. 672. Distd. 
Thomson v. Oanmorris, [1900] ] Oh. 718. l^fd. Shepherd 
V, HiUs (1855), 11 Exch. 55 ; lie Manchester & Milford 
Ry., Ex p, Cambrian Ry. (1896), 45 W. R. 331. Mentd. lie 
Manchester & MBford Ky., [1897J 1 Ch. 276 ; Shepheard 
V. Bray (1906), 75 L. J. Ch. 633. 

8046. Plea that shares issued as fully paid-up.] — 

WhQre a co. issue shares to directors as fully 
paid-up shares, & afterwards endeavoured to 
recover a caU on such shares : — Held : the co. were 
prevented by estoppel from recovering the amount 
of such calls. — Christchurch Gas Co. v. Kelly 
(1887), 51 J. P. 374 ; 3 T. L. R. 034. 

Compare Sect. 18, sub-sect. 3, ante. 


Sub-sect. C. — Transfer of Shares. 

A, The Right to Transfer, 

8047. Original subscriber — Never registered as 
shareholder.] — Sheffield, Ashton-under-Lyne 
& Manchester Ry. Co. p. Woodcock, No. 7989, 
ante, 

8048. Transfers changing original intention & 
prospects of company.] — A majority of the share- 
holders in the E. & 0. Ry. Co. passed a resolution 
in favour of leasing their railway to the T. V. Co., 
which was worked upon the narrow-gauge prin- 
ciple. A majority of the directors of the E. C. 
Co., being desirous of leasing the line to the B. &: E. 
Co., upon the broad-gauge principle, refused to 
carry out the wishes of the co., & retained posses- 
sion of the common seal. The minority of the 
directors, who concurred with the shareholders, 
filed a bill in the name of the co. for an injunction 
against the majority directors, to restrain them 
from leasing the railway to the B. & E. Co., 
from opening the line upon the broad-gauge. 
The injunction was granted. 

A motion was then made to dissolve the injunc- 
tion, on the ground that the majority against the 
opening of the railway upon the broad-gauge 
principle liad been obtained by an improper sale 
of shares to the S. W. Ry. Co. : — Held : the ct. 
could not interfere to prevent the shareholders 
from disposing of their interest in any legal 
manner, although such transfer of interest might 
entirely change the original intention & prospects 
of the co. — Exeter A; Crediton Ry. Co. v, 
BULT.ER (1847), 5 Ry. <te Can. Cas. 211 ; 10 L. J. 
Ch. 449 ; 9 L. T. O. S. 194, 203 ; 11 Jur. 633. 
Annotations : — Mentd. Cooper v. Shropshire Union Ry. & 

Canal Oo. (1848). 6 Ry, & Con. Cas. 136 : Edwards v, 

Shrewsbury & Birmingham Ky. (1848), 2 De Q. & Sm. 

637 ; Yetts v, Norfolk Ry. (1848). 5 Ry. & Can. Cas. 487 ; 

East Pant Du United Lead Mining Co. v. Merry weather 

(1864), 4 New Rep. 511. 

Ti, Contract for Sale of Shares. 

8049. Necessity for writing — Whether interest in 
or concerning land — Statute of Frauds^ s. 4.] — 

p F 2 
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Sed. 8. — Shares: Sub-sect. 6, B. & C. (a), (h), (c), 
(d) <&£>.] 

The ct. will decree a specillc performance of an 
agreement for the sale of a certain number of 
shares in a railway co. A parol agreement for 
the sale of such shares is binding ; for they are 
neither an interest in or concerning lands, witMn 
above sect. ; nor goods, wares, or merchandise 
witliin sect. 17 . — Duncuft v, AjLBRECHt (1841), 

12 Sim. 189 ; 59 E. R. 1104, L. O. 

Annotations : — Folld. Cheale v, Kenward (1858), 3 De G. & 
J. 27. Retd. WatRon v, Spratley (1864), 10 Exoh. 222 ; 
Colonial Bank v. Whlnney (1885). 30 Ch. D. 269. Mentd. 
Bonnett v, Blain (1863), 16 0. B. N. S. 618. 

8050. Whether goods^ wares or merchandise 

— Statute of Frauds, s. 17.] — Duncuft v. 
Albrecht, No. 8049, ante, 

.] — Compare Part III., Sect. 23, sub-sect. 2, 

B., ante, 

8051. Sale of shares on which nothing paid — 
Agreement by purchaser to indemnify vendor 
against calls — Validity.] — O. entered into an agree- 
ment with K. to transfer ten railway shares to him 
on which no deposit had been paid ; these shares 
K. agreed to accept, & to indemnify C. from all 
liabilities in respect of deposit or future calls. 
No money consideration passed between the 
parties. On K. afterwai'ds refusing to accept the 
transfer, C. filed a bill for specific performance : — 
Held : the agreement was not nudum pactum, but 
a contract which might be specifically enforced in 
equity. — Cheale v, Kenward (1858), 3 De G. J. 
27 ; 27 L. J. Ch. 784 ; 31 L. T. O. S. 323 ; 4 
Jur. N. S. 984 ; C W. R. 810 ; 44 E. R. 1179, L. C. 

Annotation : — Mentd. Lambert v. Overton (1864), 11 L. T. 
6('3. 

See, generally, Contract, Vol. XII., pp. 172 
et seq. 

8052. Remedies for breach of contract — Specific 
performance.] — Duncuft v, Ai.brecht, No. 8049, 
ante, 

,] — Compare Part III., Sect. 23, sub- 
sect. 2, C. (e), ante, 

C, The Transfer, 

{a) What amounts to a Transfer. 

8053. Voluntary conveyance for nominal con- 
sideration.] — The holder of shares in a railway co., 
whose Act incorporated the 1845 Act, conveyed 
the shares, along with much other property, by 
deed, in consideration of 10s, & the natural love & 
affection which he bore to his sister C., to a trustee 
in trust for her : — Held : this conveyance, though 
not a sale, was a transfer within the meaning of 
1845 Act, fcfS. 14, 15, 16, & not a transmission 
within ss. 18, 19. — Copeland v. North Eastern 
Ry. Co. (1856), 6 E. & B. 277 ; 2 Jur. N. S. 1162 ; 
119 E. R. S07 ; sub nom. Copland v. North 
Eastern Ry. Co., 27 L. T. O, S. 151. 

Annotations : — Apld. R. V, General CJemetery Co. (1856), 

6 E. Sc B, 415. Con^. Hare v. L. Sc N. W. -Ry. (I860), 
John. 722. Apld. Nanney v. Morgan (1887), 33 Cb, D. 
698. Refd. Freeman v. I. R. Comrs, (1871), L. R. 6 Exoh. 
101 : R. V. Charnwood Forest Ry. (1884), Cab. Sc El. 419 ; 
Nanney v, Morgan (1887), 37 Ch. D. 346. 

8054. Delivery of scrip certificates — No transfer 
executed.] — McEuen v. West London Wharves 
& Warehouses Co., No. 7867, ante. 

(b) Mode of Transfer. 

8055. Necessity for deed.] — The Brighton Rail- 
way Act, 1 Viet. c. cxix., s. 155, requires the con- 
veyance of shares to be by writing, duly stamped, 
to be under the hands & seals of both parties. 
The clause afterwards calls the instrument “ deed 
or coi^veyance,’’ & a “ deed of sale or transfer ” : — 
Held : this conveyance must, in order to satisfy 


the statute, be by deed ; & therefore an instrument 
of transfer of shares, executed by the proprietor 
of such shares, with the name of the purchaser in 
blank, & handed over by him to pltf., by whom, 
on the sale of such shares to deft., deft.^s name was 
inserted as the purchaser, was void. — Hibble- 
WHITB V. M‘Morine (1840), 6 M. & W. 200 ; 
9 L. J. Ex. 217 ; 4 Jur. 769 ; 161 E. R. 380 ; 
sub nom. Hebblewhite v, M‘Morine, 2 Ry. & 
Can. Cas. 51. 

Annotations: — Consd. Tayler v. Great Indian Ponlnflular 
Ry. (1869), 28 L. J. Ch. 285 ; Powell v, London & Pro- 
vincial Bank, [1893] 2 Ch. 555. Refd. Cheltenham Sc 
Groat Western Union Ry. v. Daniel (1841), 2 Q. B. 281 ; 
L. Sc B. Ry. V, Fairclough (1841), 2 Man. & G. 674 ; 
Swan V. North British Australasian Co. (1862), 7 H. & N. 
603 ; Franco v. dark (1884), 26 Ch, D. 267 : Soc. G6n6ralo 
de Paris v. Walker (1885), 11 App. Cos. 20; Magnus v, 
Queensland National Bank (1887h 36 Ch. D. 26 ; Burgis 
V, Constantine, [19081 2 K. B. 484. Mentd. De Medina v. 
Norman (1842), 9 M. &; W. 820 ; Davidson v. Cooper 
(1844), 13 M. & W. 343 ; Sims v. Marryat (1851), 17 Q. B. 
281 : Enthoven v. Hoyle (1852), 18 L. T. O. S. 317 ; 
Faxakorly v. M'Knight (1856), 26 L, J. Q. B. 30 ; Tupper 
t>. Foulkes (1861), 9 C. B. N. S. 797. 

.] — See, also, No. 7989, ante, 

g066. Transfer of railway stock belonging 

to lunatic — Into name of Accountant-General.] — 

The stock of a railway co., though transferable 
only by deed under 1845 Act, is included in the 
description of “ stock ” as defined by the Lunacy 
Regulation Act, 1853 (c. 70), & an order may there- 
fore be made under sect. 140 of the latter Act for 
the transfer into the name of the Accountant- 
General of stock of that description belonging to a 
lunatic . — Re Ives (1863), 3 De G. J. & Sm. 453 ; 
2 New Rep. 2 ; 32 L. J. Ch. 673 ; 8 L. T. 266 ; 
9 Jur. N. S. 611 ; 11 W. R. 578 ; 46 E. R. 710, 
L. .1 J. 

See, further. Lunatics & Persons of Unsound 
Mind. 

8057. Necessity for compliance with statutory 
form — Right of company to refuse to register deed 
dillering from statutory form.] — A co. incor- 
porated under an Act containing clauses to the 
same effect as 1845 Act, were called upon to register 
a memorial of a deed conveying much other 
property, & also some shares in the co., by way of 
mtge. They refused to do so, on the ground that 
the deed was not to the like effect with the statut- 
able form of transfer given by the Act : — Held : 
they were justified in refusing to register the deed, 
as it differed from the simple statutable foim of 
conveyance. — R. v. General Cemetery Co. 
(1856), 6 E. & B. 415 ; 25 L. J. Q. B. 342 ; 27 
L. T. O, S. 123 ; 119 E. R. 920 ; sub nom. Re 
General Cemetery Co., 2 Jur. N. S. 972. 

Annotation: — Reid. R. v. Lambourn Valley Ry. (1888). 22 
Q. B. D. 463. 

8058. True consideration not stated.] — The 

sole exor. & residuary legatee of the surviving 
trustee of a marriage settlement was the registered 
holder of a sum of stock of a co. regulated by 
1846 Act, which was part of the trust fund. Ho 
deposited with a bank as security for an advance 
the stock certificate, a loan note undertaking to 
execute a proper assignment when required, & a 
blank transfer executed by himself. This transfer 
was not stany)ed & was expressed to be in con- 
sideration of bs. The bank, who had no notice of 
the trust, subsequently inserted their own name 
in the blank transfer & executed it ; but the deed 
was not redelivered by the borrower, nor executed 
in his presence, nor by his authority under seal. 
The transfer was duly registered by the co., of 
which the bank informed the borrower : — Held : 
(1) the transfer was not the deed of the borrower 
& did not pass the legal title to the stock ; (2) 
although the bank were not affected with notice 
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of the breach of trust, their title must be post- 
poned to the prior equitable title of the persons 
interested under the trust. Semble : the fact that 
the blank transfer was not stamped & did not 
state the true consideration would not in itself 
have invalidated the deed, the provisions on that 
subject in the Act being merely directory. — 
PowEXL V. London & Provincial Bank, [1893] 
2 Ch. 555 ; 62 L. J. Ch. 795 ; 69 L. T. 421 ; 41 
W. R. 645 ; 9 T. L. R. 446 ; 37 Sol. Jo. 476 ; 
2 R. 482, 0. A. 

Annotations : — OeneraUy, Mentd. Fry o. Smellie, 11912] 

3 K. B. 282 ; Re Seymour, Fielding v. Seymour, [1913] 

1 Ch. 475. 

,] — SeCy also. No. 7989, ante, 

8059. Transfer not stamped.] — Powell v. 

London & Provincial Bank, No. 8058, a7iie, 

8060. Necessity for production of share cer- 
tificates — Discretion of directors.] — Shropshire 
Union Railways & Canal Co. v. R., No. 7956, 

ajiie, 

8061. Necessity for delivery of transfer to 
secretary.] — It is essential to the legal efficacy of a 
transfer of stock or shares of a co. under 1845 Act, 
that the deed of transfer should be delivered to the 
secretary of a co., & be kept by him in accordance 
with sect. 15. 

Wliere, therefore, a deed of transfer of stock 
was delivered to the secretary of a co. for regis- 
tration, but was returned by him unregistered to 
the transferor, on tlie ground tliat it was improperly 
stamped & dated, was unaccompanied by the 
stock certificate, & the stock remained standing in 
the name of the transferor : — Held : as the deed 
of transfer had not been delivered to the secretary 
as required by sect. 15, the legal title to the stock 
had not vested in the transferee. — Nannby v, 
Morgan (1887), 37 Ch. D. 346 ; 57 L. J. Ch. 311 ; 
58 L. T. 238 ; 36 W. R. 077 ; 4 T. L. R. 129, C. A. 

Annotations : — Consd. Roots v, Williamson (1888), 38 Ch. D. 

485. Refd. Re Dodds, Ex p. Brown & Coates (1891), 

00 L. J, Q. B. 599 ; PowoU v, liondon & Provincial Bank, 

[1893] 1 Ch. 010 ; Rimmer v, Webster, [1902] 2 Ch. 163. 

8062. Transfer by joint shareholders — Neces- 
sity for execution of transfer by all — Co-executors.] 

— Barton v. North Staffordshire Ry. Co., No. 
8083, post, 

8063. .]— When, under 1845 

Act, B. 18, the names of exors. of a deceased share- 
holder in a co. are placed on the register of share- 
holders in respect of shares which belonged to 
their testator, they become joint shareholders in 
their individual capacity, although they may 
be described as exors. in the register ; & con- 
sequently the shares can only be transferred by 
means of a transfer executed by all of them. 
Application having been made to a co. to re^ster 
a transfer of stock, the co. sent a letter giving 
notice of it to the holder of the stock on the 
register, & stating that, unless they heard from 
her to the contrary, the stock would be transferred 
in their books. She did not answer the latter, & 
the co. subsequently registered the transfer. Her 
signature to the transfer being a forgery, she 
brought an action against the co. claiming to have 
her name replaced on the register as holder of the 
stock : — Held : she was not estopped from 
alleging that the transfer was invalid, & was 
entitled to the relief claimed. — ^Barton v, London 
& North Western Ry, Co. (1889), 24 Q. B. D. 
77 ; 59 L. J. Q. B. .33 ; 62 L. T. 164 ; 38 W. R. 
197 ; 6 T. L. R. 70, 0. A. ; affg, S. O. aub nom. 
Barton v, London & North-Western Ry. Co., 
Same v, Scinde, Punjahb & Delhi Ry. Co., 
5 T. L. R. 644. 

Annotation : — Retd. Oliver v. Bank of England (1902), 

71 L. J. Oh. 388. 


(c) Compliance with For7naliiie3. 

Necessity for.] — See Sub-sect. 6, C. (6), ante, 

8064. Non-compliance — Effect of.] — Nanney v . 
Morgan, No. 8061, ante, 

8065. Waiver of — Claim of transferee to be 

registered.]— The C. & G. W. U. Ry. Act, s. 138, 
prescribed the mode in which the transfer of 
shares should be effected, & by sect. 148, allowing 
the transfer of shares, subject to certain conditions, 
enacted, that until a memorial of the transfer 
shall have been made, the seller shall remain 
liable for all future calls, & the purchaser shall have 
no part of the profits, nor any interest in respect 
of the shares ; & the scrip certificates delivered 
to the original subscribers, contained a clause 
declaring that they were not transferable before 
the passing of the Act. An original subscriber 
parted with certain shares to deft., but the forms 
prescribed by the Act were not followed. Deft, 
sent in a claim to be registered in respect of those 
shares, & his name was entered & registered as a 
proprietor in respect thereof, & he paid two of the 
calls. In an action by the co. for the remaining 
calls on such shares : — Held : he was i>recluded 
from disputing the validity of the transfer to him, 
notwithstanding he had subsequently sold them. — 
Cheltenham & Great Western Union Ry. Co. v . 
Daniel (1841), 2 Q. B. 281; 114 E. R. 110; 
sub 7iom, Cheltenham & Great Western [Jnion 
Ry. Co. v , Daniel, Cheltenham & Great 
Western Union Ry. Co, v , De Medina, 2 
Ry. & Can. Cas. 728 ; 6 Jur. 577. 

Annotations: — Apprvd. Re North of England Joint Stock 

Banking Co., ^raflon’s Exors.* Case (1852), 1 Do G. M. 

G. 576. Distd. Now Brunswick & Canada By. v, Mug- 

goridgo (1859), 4 H. & N. 580. Refd. Irish Peat Co. v, 

PhUlips (1861), 30 L. J. Q. B. 114 ; Swan v. North British 

Australasian Co. (1862), 7 H. & N. 603 ; Spackinan v. 

Evans (1868), L. TX, 3 H. L. 171 : Kipling v, Todd (1878), 

3 C. P. D. 350. 

8066. Transferee signing proxy de- 
scribing him as shareholder.] — Sheffield, Ashton- 
under-Lyne & Manchester Ry. Co. v. Wood- 
cock, No. 7989, ante, 

[d) Blank Transfers, 

Compare Part III., Sect. 23, sub-sect. 3, D., ante, 

8067. Validity— -Where deed necessary.]— Hib- 
blewhite V, M‘Morine, No. 8055, ante, 

,] — See alsoy No. 7989, ante, 

8068. Blanks completed after execu- 

tion by transferor — Not deed of transferor.] — 
Powell v , London & Provincial Bank, No. 8058, 
ante, 

D, Rights and Duties of Tra^isferor and Traits feree, 

8069. Transferee — Duty to tender transfer for 
execution.] — To enforce a contract for transfer of 
railway shares, if such transfer requires a deed, the 
purchaser must tender a conveyance to the vendor 
for execution ; the same rule prevailing as on sales 
of real property.— Stephens v , De Medina (1843), 
4 Q. B. 422 ; 3 Ry. & Can. Cas. 454 ; 3 Gal. & Dav, 
110 ; 12 L. J. Q. B. 120 ; 114 E. R. 957. 

Annotations : — Apld. Cohhold v. Peto (1872), 27 L. T. 130. 

FoUd. Birkett v, Cowper-Coles (1919), 35 T. L. H. 298. 

Reid. Bowlby v, BeU (1846), 3 C. B. 284. 

8070. .] — Deft, authorised pltf., a 

broker, to sell certain shares in a railway, then 
lying at the co.’s office for registration. Pltf. sold 
them to R. Some correspondence took place 
between pltf. & deft, on account of some delay in 
the transfer of the shares, ultimately deft, 
wrote a letter to pltf. requesting that all further 
communication should be made to his attorney. 
The transfer not having been made, K., after 
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Sect, 8 . — Shares: Svb-sect, 0 

giving pltf. notice, bought the same number of 
shares at an advance in price, & charged pltf. 
with the dilference, which pltf. paid & then sued 
deft, for the amount: — Held: (1) pltf. was 
authorised to sell registered shares only ; (2) inas- 
much as no valid transfer could be made except 
by deed under 1845 Act, s. 14, R. was boimd to 
have tendered a deed of transfer before he could 
have recovered against pltf., & not having done 
so, pltf. made the iiayment to him in his own 
wrong ; (3) the above-mentioned letter did not 
amount to a refusal to complete the contract so as 
to dispense with a tender of a deed of transfer. — 
Bowlby V. Bell (1846), 3 C. B. 284; 4 By. & 
Can. Cas. 692 ; 16 L, J. C. P. 18 ; 7 L. T. O. S. 
300 ; 10 Jur. 669 ; 136 E. B. 114. 

Annotation : — As to (2) Consd. Bayloy v, Wilkins (1849), 

7 O. B. 886. 

8071. .] — In an action for a broach 

of contract in refusing to accept, at the time 
appointed by the contract, & to pay for, certain 
shai^es in a water, gas, & market co., such shares 
being by the co.’s Act of Parliament made personal 
estate, & a form of transfer under seal being 
thereby given, it is sufficient to aver that pltf., 
the vendor, “ had always been ready & willing to 
do all things, & that all things had happened, etc., 
necessary to entitle him to the perfoimance by 
deft, of his agreement ” ; & notice to deft, of 
pltf.’s readiness & willingness to transfer the shares 
is not necessary, or a condition precedent, to pltf.’s 
right to recover, it being on the contrary the duty 
of deft., the purchaser, to prepiire tender a 
transfer for execution by pltf. ; & a plea of want 
of such notice is bad, & no defence to the action. — 
COBEOLD V, Peto (1872), 27 L. T. 130. 

8072. Duty to procure registration transfer.] 

— Savles V, Blane, No. 8009, ante, 

Duty to indemnify transferor against calls.] 

— See Sub-sect. 5, D. {a), ante, 

E. Hegisiralion of Transfers, 

Refusal of company to register transfer — Calls 
unpaid.]— Nos. 8077, 8078, 8080, post. 

Non-compliance with formalities .] — See 

Nos. 8057, 8061, a7ite, 

8073. Proof of entry of memorial of transfer — 
Necessity for — To enable company to recover calls.] 

— London & Brighton By. Co. v, FAmcLOUGH, 
No. 7991, ante, 

8074. Omission to enter memorial of transfer — 
Forfeiture of shares for non-payment of calls by 
transferor — Liability of company to transferee^ — 

Oatchpole V, Ambergate, etc., By. Co., No. 
8112, post, 

8075. Transfer-book — As evidence — Of owner- 
ship of shares.] — To prove the ownersldp of 
shares under the Great Western Railway Act, 5 & 6 
Will. 4, c. evii., it is not enough to show that the 
alleged owner’s name is entered as vendee of the 
shares in the co.’s register book of transfers. 

The certificates tendered by pltfs. neither con- 
tained their names as original proprietors, nor 
showed any indorsement to them as transferees, 
but were in the names of third parties : — Held : 
such certificates were insufficient, as not showing 
a title to convey in the party conveying. — Hare v. 
Waring (1838), 3 M. & W. 362 ; 1 Horn. & H. 90 ; 

7 L. J. Ex. 118 ; 150 E. B. 1184. 

Annotations: — Refd. London Grand Junction Ry. v. Free- 
man (1841), 2 Man. & G. 606. Mentd. Alsajfer v. Close 

(1842), 10 M. & W. 676. 

8076. ; Time of transfer.] — (1) A 

railway Act" enabled proprietors to dispose of 
their shares, subject to certain rules & required 


that the deed of sale should be kept by the co., 
& that the secretary or clerk should enter in a 
book a memorial of the transfer. An entry of a 
transfer appeared in the book, with a memorial 
dated Apr. 7 : — Held : this was sufficient evidence 
of the time of transfer, so as to make deft, a pro- 
prietor from that date, without any evidence to 
show when the entry was in fact made. 

(2) In an action for two calls, it appeared that 
twenty-one days’ notice of them was required by 
the Act ; wliich also provided, that if any pro- 
prietor “ for the time being ” should not pay his 
ratable proportion, he should also pay interest, 
etc. The Act also provided, that upon the trial of 
an action for calls, it should only be necessary to 
prove that deft, at the time of making such 
respective calls was the proprietor of a share in the 
undertaking. Notice of the first call was given 
upon Mar. 6, to be payable on Apr. 9 of the second, 
on June 23, to bo payable on July 23 ; — Held : 
deft., having become a proprietor on Apr. 7 was 
liable only to the second call. — ^Aylesbury By. 
Co. V, Thompson (1841), 2 By. & Can. Cas. 668 ; 
sub nom, Birmingham & Aylesbury By. Co. v, 
Thompson, 10 L. J. Q. B. 124 ; 5 J. P, 529. 
Annotation : — Refd. Aylesbury By. v. Mount (1842), 2 

By. & Can. Cas. 679. 

F, Transfers when Calls U^ipaid, 

Cornpare Nos. 2393-2401, a7iie, 

8077. Application of 1845 Act, s. 16 — General 
rule.] — 1845 Act, s. 16, enacting that no share- 
holder shall be entitled to transfer any share after 
any call shall have been made in respect thereof 
until he shall have paid such call, applies only as 
between the shareholder & the co., & not between 
the vendor &; purchaser. — Hawkins v, Maltby 
(1867), 3 Ch. App. 188 ; 37 L. J. Ch. 58 ; 17 L. T. 
397 ; 16 W. B. 209, L. C. ; subsequent proceedings 
(1869), 4 Ch. App. 200, L. C. 

Annotations : — Reid. Davis v. Haycock (I860), L. R. 4 Exeb. 

373. Mentd. Coles v. Bristowc (1808), L. 11. 6 Eq. 149 ; 

Grissell v. Bristowc (1868), L. R. 3 C. 1\ 112 ; Hodgkinsou 

17. Kelly (1868), L. R. 0 Eq. 496 ; Torrington v. Lowe 

(1868), 17 W. R. 78 ; Maxtedr. Paine (1871), L. R. 6 Exeb. 

132 ; 2te International Contract Co., Hugbes' Claim 

(1872), L. R. 13 Eq. 623. 

8078. Transfer of fully paid-up shares — 

Transferor holder of shares on which calls unpaid.] 

— 1845 Act, s. 10, enacts that no shareholder shall 
be entitled to transfer any share after any call has 
been made in respect thereof, until he shall have 
paid such call, nor until ho shall have paid all 
calls for the time being due on every share held 
by him ; — Held : the sect, only applies to the 
transfer of shares on which a call can be & has been 
made, & has no application to the transfer of 
shares on which all the calls have been paid ; & 
a co. therefore is bound to register a transfer of 
stock, although the transferor be tlie holder of 
shai'es on which there are calls unpaid. — H ub- 
BERSTY V, Manchester, Sheffield & Lincoln- 
shire By. Co. (1867), L, R. 2 Q. B. 471 ; 8 B. S. 
420 ; 36 L. J. Q. B. 198 ; 16 L. T. 425 ; 15 W. B. 
793, Ex. Ch. 

Annotation : — Consd. Exp, Stringer (1882), 9 Q. B. D. 436. 

“ After any call made ’’ — Whether after 

resolution to call passed or after notice of call 
given.] — See Nos. 7979-7982, ante. No. 8157, post, 

8079. Effect of transfer — As between transferor 
& transferee — Refusal of purchaser to accept 
shares — Right of vendor to sue for price.] — (1) On 
Oct. 15, defts. bought of pltfs. 100 railway shares, 
to be paid for on Oct. 31. On Oct. 14, a call was 
made upon the shares. On Nov. 1, pltfs. applied 
to defts. for a name to be inserted in the deed of 
transfer, which, by the custom of the share 
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mM’ket, was to be prepared by the vendors. 
Detts. refused to give a name, & subsequently, on 
a tender of the shares being made, declined to 
accept them. Sect. 16 of 1845 Act prohibits a 
shar^older from transferring his share until he 
shall have paid all calls due upon his share, Pltfs. 
had not paid all the calls due upon the shares ; — 
Held : in an action against defts, for the price of 
the shares, pltfs. were entitled to the verdict on 
the issue raised on the plea that they were not 
ready & willing to transfer the shares, as they 
were in a condition, by paying the calls, to make a 
valid transfer. 

(2) A call may be considered to be made as soon 
as a notice announcing that the directors have 
resolved to make a call has been sent to tlie share- 
holders.— Bhaw V, liowLiijy (1847), 16 M. & W. 
810 ; 5 Ky. & Can. Cas. 47 ; 16 L. J. Ex. 180 ; 
11 Jur. 911 ; 153 E. K. 1419. 

Annotations: — As to (1) Refd. Hanslip v, Padwick (1850), 
5 Exch. 615. Oenerally, Mentd. Sixiis u. Marryatt (1851), 
17 Q. B. 281. 

.] — SeCf also. No, 8077, ante. 

8080. As between transferor & company — 

Right of company to refuse to register transfer.] — 

A shareholder in an incorporated co. within 1845 
Act, who has not paid up all calls due upon his 
shares, cannot, by sect. 16, execute a deed of 
transfer of any of such sharers which shall be valid 
as against the co. : <fc the co. may refuse to register 
such deed.— R. v. Wing (1851), 17 Q. B. 645; 
117 E. K. 1129 ; sub nom. He Hall & Norfolk 
Estuary (.^o., 7 By. & Can. Cas. 503 ; 21 L. J. Q. B. 
94 ; 19 B. T. O. 8. 104 ; 16 .Jur. 149. 

Annotation : — Refd. lio lUerse (1854), 24 L. T. O. 8. 102. 

Fully paid-up shares .] — See No. 

8078, a)itc. 

8081. Transfer registered.] — (1) If a 

transfer of shares in a co. subject to 1845 Act, 
on which calls are due, has been registered, the 
transfer is not, under sect. 16 of the Act, rendered 
invalid ; the former shareholder is not a con- 
tributory, &; is merely a debtor to the co. for the 
amount of the calls ; & the directors may be liable 
for any loss to the co. occasioned by the transfer. 

(2) Resp.’s costs of an unsuccessful appeal by 
the olTicial liquidator were ordered to be paid by 
the liquidator. — Re Hoylake By. Co., Ex p. 
Litpledale (1874), 9 Ch. App. 257 ; 43 L. J, Ch. 
529 ; 30 L. T. 213 ; 22 W. B. 443, B. JJ. 
Annotations : — As to (2) Folld. He United Ports Co., Beck’s 
Case (1874), 4.‘5 L. J. Ch. 531. Refd. He Anfferstein, Kx j). 
Angerstein (1874), 43 h. J. Bey. 131. 

.] — See, also, No. 8077, ante. 

G, Transfers (ffccted by Forgery. 

Compare Part III., Sect. 23, sub-sect. 12, D., 
ante; Bankers & Banking, Vol. III., p. 276, 
No. 862. 

8082. Position of original shareholder — In rela- 
tion to company — As to replacement of stock — 
Right of shareholder’s administrator to sue.] — 

Certain stock of a railway co. was standing in the 
books of the co. in the names of two persons, T. & 
B. B., by a transfer executed by himself, & to 
which he forged the signature of T., transferred the 
stock to a third person, whose name was sub- 
stituted upon the register for the names of B. & T. 
T. died soon afterwards : — Held : the personal 
representative of T. had a legal right to call on 
the co. to replace the stock, though the right of 
action at law was gone. — Midland Ry. Co. v. 
Taylor (1862), 8 H. B. Cas. 761 ; 31 L. J. Ch. 
336 ; 6 B. T. 73 ; 8 Jur. N. S. 419 ; 10 W. R. 
382 ; 11 E. R. 624, H. B. ; affg. S. C. svb nom. 
Taylor v. Midland Ry. Co. (1860), 28 Beav. 287, 
AnnoUdiems : — Ck)nsd. Barton v. North Staflordshiro Ry. 


(1888), 38 Ch. D. 458. Reid. Sutton e. WUders (1876), 
L. R. 12 Eq. 373 ; Barton v. L. & N. W. Ry. (1888), 
38 Ch. D. 144. Mentd. Swan v. North British Australian 
Co. (1862), 10 W. R. 841. 

8083. When cause of action 

arises.] — One of two exors. at various periods, 
some of which were more than six years botore the 
commencement of the action, forged his co-exor.’s 
signature to transfers of stock, which were duly 
registered. He applied the proceeds of the trans- 
fers to his own. purposes, but continued to pay 
the amounts of the dividends to the persons 
entitled. The other exor., on discovery of the 
fraud, informed the railway co. that the transfers 
were invalid, & demanded that the stock should 
be registered in the names of herself & another, 
who had been appointed trustees of the will. 
The railway co. declined to accede to this request, 
& the present action was brought that the co. 
might be ordered to register pltfs. as owners of 
the stock: — Held: (1) Btat. Binaitations was no 
defence to the action, as time did not begin to 
run until there was a complete cause of action, 
& there was no such cause of action until the 
refusal of the railway co. to register the stock in the 
names of pltfs. ; (2) one of the co-exors. could not 
transfer stock registered in the names of both ; 
(3) the transfers were not good as to one moiety 
of the stock ; (4) though the fraudulent exor. was 
estopped by his own action from denying the 

I validity of the transfers, such estoppel did not 
affect his innocent co-oxor. ; (5) the innocent 

exor. had in equity a sufficient interest in the stock 
to enable her to sue against her fi*audulent co-exor. 
& the railway co. — ^Barton v. North Stafford- 
shire Ry. Co. (1888), 38 Oh. D. 458 ; 57 B. J. Ch. 
800; 58B. T. 649; 36 W. R. 754 ; 4 T. B. R. 403, 

Annotations : — As to (1) Consd. He Severn & Wye & Severn 
Bridffe By., [1896] 1 Ch. 659. As to (2) FoUd. Barton v. 
L. & N. W. By., Same v. Scinde, Pimjaub, & Delhi By. 
(1889), 5 T. L. R. 644. Generali}/, Mentd. The Pongola 
(1895), 73 L. T. 512 ; Oliver v. Bank of England, [1902] 
1 Ch. 610 ; Bank of England v. Cutler, [1908] 2 K. B. 208. 

8084. As to cancellation of transfer.] 

— Pltf., the owner of railway shares in two cos., 
took certificates from the cos., for which he gave 
receipts. In so doing lie gave his address, in one 
instance, at the office of a banking co., in the other 
at a club. He deposited the certificates with the 
manager of the bank for safe custody. The 
manager fraudulently sold the shares, <fc forged 
the name of pltf. to transfer deeds of the shares. 
The cos. wrote to the pltf. informing him of the 
transfers ; & receiving in one instance no answer 
& in the other an answer pun^orting to come from 
pltf., but in reality forged by the manager, 
registered the transfer. On bill against one of the 
cos. & the puichaser, praying that the jjurchaser 
might be decreed to deliver up the certificate to 
pltf. that the co. might be decreed to cancel the 
alleged transfer, & the entry of it in their books, to 
deliver to pltf. a stock certificate, & pay the divi- 
dend then due, & all future dividends: — Held: (1) 
pltf. was entitled to the relief prayed, but without 
prejudice to any question at Baw or in Equity 
between the co-defts. ; (2) the negligence or 

mistaken confidence of pltf. disentitled him to 
costs against either deft. — Johnston v. Renton, 
Johnston v. Parsisy (1870), B. R. 9 Eq. 181 ; 
39 B. J. Ch. 390 ; 22 B. T. 00 ; 18 W. R. 284. 
Annotations: — As to (1) Consd. He United Service Co., 
Johnston’s Claim (1871), 6 Oh. App. 212. ReZd. Shefflela 
Oorpn. V. Barclay, [1903] 2 K. B 580. As to (2) Clonsd. Re 
. United Service Co.. Johnston’s Claim (1871), 6 Ch. App. 
212. Oenerally, Mentd. Brooklesby r. Temperance 
Permanent Blugr. Soc., [1893] 3 Ch. 130. 

g085. Action for recovery of shares — 

Costs.] — J., the owner of railway shares in two cos ,, 
deposited the certificates for safe custody with a 
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banking co., who undertook to receive the divi- 
dend for a small commission. On receiving the 
certificates from the railway cos., J. gave his 
address in one instance at the office of the bank, 
& in the other at a club. The manager of the 
bank, who had the key of the safe where the 
certificates were kept, fraudulently sold the shares, 
& forged the names of J. to the transfer. The 
cos. TSTote to J., informing hm of the transfers, & 
receiving, in one instance, no answer, & in another 
in answer to J.’s name forged by the manager, 
registered the transfer. J. afterwards, on dis- 
covery of the fraud, brought suits against the two 
cos. & the transferees of the shares, in which he 
recovered the shares, but the ct. gave him no 
costs. The banking co. being wound up, J. 
claimed to prove against the co. for the amount of 
his costs in the suits which had been occasioned 
by their negligence r — Held : the banking co. were 
bailees for reward of the certificates, & they had 
been guilty of culpable negligence in keeping 
them ; (2) the loss of the costs was too remote 


a consequence of the negligence of the co. for them 
to be held liable for it. — Re United Service Co., 
Johnston’s Claim (1871), C Ch. App. 212 ; 40 
L. J. Ch. 280 ; 24 L. T, 115 ; 19 W. R. 457, L. JJ. 
Annotations: — As to (1) Refd. Loese v. Martin (1873), 
L. R, 17 Eq. 224 ; Re Cooper, Cooper v. Vewey 0882), 
20 Ch D 611 ; Jobsou v. Palmer, [1893] 1 Ch. 71. As to 
(2) Refd. Re Cooper, Cooper v, Vesoy (1882), 20 Ch. D. 
611. OeneraUy, Mentd. Arnold v. Cheque Bank (1876), 
34 L. T. 729. 


S 08 Q, Estoppel of shareholder — Forgery by 

one of two Joint holders.] — ^Barton v. London & 
North Western Ry, Co., No. 8003, ante. 

8087. — Barton v. North 

Staffordshire Ry. Co., No. 8083, ante. 

8088. Position of transferee — Alteration of trans- 
fer — Transferor’s Initials added without authority — 
Transferee ignorant of facts.] — (1) Railway stock 
w^ purchased for pltf. & paid for by him. By a 
mistake of the broker, the transfer was executed 
by the vendor to a wrong transferee. The name 
of the transferee was afterwards struck out, & 

E ltf.’s name interlined, the initials of the vendor 
eing placed, without his authority, opposite to 
the correction. The transfer so altered was 
executed by pltf. & registered by the co., in ignor- 
ance of the fact that the initials were not written 
by the vendor. The vendor made no claim to the 
stock, & pltf. afterwards instituted a suit on 
behalf of all the shareholders to set aside a traffic 
agreement between the co. & certain other rail- 


ways. The co., after the institution of the suit, 
being infomed by the vendor that the initials 
were not in his handwriting, retransferred the 
stock into the name of the vendor, & pleaded that 
pltf. was not a shareholder : — Held : pltf. was not 
a shareholder, & had no interest to entitle him to 
maintain the suit, & this would have been so, even 
if the CO. had abstained from striking his name off 
the register ; & the bill was dismissed accordingly. 

(2) The purchase of shares in a co., for the 
purpose of instituting a suit to restrain the 
carrying out of an agreement alleged to be 
illegal, is not maintenance, or anything savouring 
of maintenance. — Hare v. London & North- 
Western Ry. Co. (1800), John. 722 ; 2 L. T 
229 ; 8 W. R. 352 ; 70 E. R. 010. 


8080. Rights of company — Rectification of 

register — Whether estopped by Issue of certificate.] 
C., pltf. in the second action, had been since 
1876 the proprietor of certain stock in the L. & S.- 
W. Ry. Co. P., the confidential clerk of C., 
feloniously got possession of a certificate for £1,000 


of the stock & sold that amount. Subsequently 
he forged C.’s name to the transfer, & forwarded it, 
together with the certificate, to the brokers of W., 
pltf. in the first action, who had purchased the 
stock from T., a member of the Stock Exchange. 
The brokers forwarded the transfer & the ceKifi- 
cate to the co. for registration. The co. thereupon 
wrote to C. at his usual address, inquiring if the 
transfer were correct. The letter was intercepted 
by P., who replied in a way which appeared not 
quite satisfactory. The co. forwarded a second 
letter, which was also intercepted by P., who 
gave the co. an explanation, with which they were 
satisfied, & they immediately sent a new certificate 
to Major W.’s brokers. The fraud was subse- 
quently discovered, & now W. sought to recover 
from the co. on the ground that {inter alia) he was 
entitled to rely upon the certificate of registration, 
which the co. were estopped from questioning, as he, 
W., relying upon it had so prejudicially altered 
his position as to bring the case within the autho- 
rities upon estoppel. Pltf. in the second case 
sought to have his name replaced in the books of 
the CO. as the owner of the stock ; — Held : (1) the 
co. having issued the certificate without any 
want of care & bond fide were not estopped from 
contesting its validity ; (2) the judgment must 

be for defts. in the first action, <fe for pltf. in the 
second action with costs. — Watekhouse v. Lon- 
don & Sotttit-Western Ry. Co., Coates v. Samp: 
(1879), 41 L. T. 553 ; 44 J. P. 154. 

8090. Practice — Action by original shareholder 
against company — Service of transferee under 
Ord. 16, r. 48,] — In giving leave to a deft, to 
serve notice of claim for contribution or indemnity 
on a third party the ct. will not consider whether 
the claim is a valid one, but only whether the 
claim is bond fide & whether if established, it will 
result in contribution or indemnity. Pltf,, who 
was the owner of stock in a public co. registered in 
her name, ascei-tained that it had been transferred 
to F., by virtue as she alleged of a forged transfer. 
She brought an action against the co. to have her 
name reinstated in the books of the co. The co. 
obtained leave to serve F. with a claim for indem- 
nity ; — Held : leave to serve F. was rightly given. 
— Cahsiiore V. North Eastern Ry. Co. (1885), 
29 Ch. D. 344 ; 54 L. J. Ch. 700 ; 52 L. T. 232 ; 
33 W. R. 420, C. A. 

Annotatum : — Mentd. Birmiiifcham & District Land Co. v, 

L. & N. W. By. (1886), 34 Ch. D. 261. 

8091. Right of transferee to de- 
fend action.] — An action was brought against a 
railway co. to compel them to retransfer stock 
which pltfs. alleged to have been transferred out 
of tlieir names by means of forged transfer deeds. 
The transferees were not made parties, but the co., 
under Ord. 16, r, 48, served them with third party 
notices, claiming indemnity. The co., in their 
defence, set up all the grounds of defence that could 
be relied on against pltf.’s claim. Some of the 
third parties desired to defend, & the judge gave 
them liberty to appear at the trial, & take such 
part as the judge should direct. Two of them 
appealed from this Ord., asking that they might 
be at liberty to deliver a defence, appear at the 
trial, & put in evidence, & cross-examine pltfs.’ 
witnesses ; — Held : the third parties were not, 
under the old i^ractice, necessary parties to the 
action & as the co. had raised all proper grounds 
of defence, & was bo7id fide defending the action, 
the order gave the third parties all reasonable 
protection, & the appeal must be dismissed, for 
while on the one hand the ct. ought to take care 
that the third parties had full opportunity of 
seeing that the questions in the cause were fairly 
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tried, it ought, on the other hand, to take care that 
pltfs. were not embarrassed & put to expense by 
unnecessaiily allowing persons, who were not 
necessary pai*ties to the action, to take all the 
same steps as if they had been made defts. — Bar- 
ton V, London & North Western Ry. Co. 
(1888), 38 Oh. 1). 144 ; 57 L. J. Ch. 676 ; 59 L. T. 
122 ; 36 W. R. 452 ; 4 T. L. R. 420, 0. A. 
Annotation : — ^Distd. Baxter v. Franco, [1895] 1 Q. B. 455. 

H, Transfers to Avoid Liability. 

Compare Part III., Sect. 23, sub-sect. 13, ante. 

8092* VaUmty.] — A solr., who was a share- 
holder in an incorporated co., knowing it to be in 
difficulties, transferred his shares to his farm 
bailiff, a man without property. The transfer 
purported to be made for £50, but no such sum 
was ever paid, nor had transferee ever agreed to 
pay any sum. The transferor admitted that he 
had made tlie transfer to get rid of his liability, 
had asked transferee to take the sliares off' his 
hands. He also stated that he had informed 
transferee, who had no other advice, that the co. 
was in difficulties ; that the shares were worthless ; 
& that a liability might attach to the ownership. 
The transferee stated that he had never looked 
upon himself as owner ; that he had always con- 
sidered that the shares were merely put into his 
name to serve some purpose of transferor’s, & that 
he had always understood that ho should be 
indemnified. The co. having been ordered to be 
wound up, transferor, as solr. of transferee, but 
without communication with him, made an offer 
to contribute a sum tow'ards the debts of the co. to 
escape all fui’ther liability, lie admitted that this 
sum was to have come o\it of his own x>ocket : — 
Held : the transfer must be held to have been 
merely colorable, Sl transferor was a contributory. 
— He Electric Telpxiraph Co. of Ireland, 
Budd’s Cask (1861), 3 De G. F. ^ .T. 297 ; 31 
L. J. Ch. 4 ; 5 L. T. 332 ; 10 W. R. 51 ; 45 E. R. 
892, L. JJ. 

Annotations : — Folld. lie Phcrnlx Life Asfice., Ex p. Hatton 
(18C2), 31 L. J. Ch. 340. Apld. Re Consols Inscc. Assocn., 
Bonham’s Caso (186.5), il Jur. N. S. 381. Folld. Re 
Discoverers Plnance Corpn., [1908] 1 Ch. 141, Expld. 
Di.scovercrs Finance C/'orpn., Liiullar’s Case, [1910] 1 Ch. 
313. Refd. 11. V. Midland Counties Shannon Junction 
Ily. (1803), 9 L. T. 151 ; Re Ovcrend, Gurney, Mungrave & 
Hart’s Case (1867), L. H. 5 Eq. 193 : Re Financifil Insce, 
Bishop’s Caso (1869), 7 Ch. App. 29(5, n. ; Re European 
Bank, Deering’s Case (1871), 7 Ch. App. 294, n, Mentd. 
Illracomhe By. v, Nash (1870), 18 W. B. 431. 

8093. .] — A shareholder in a joint-stock co. 

having executed a transfer of his shares for the 

E urpose of avoiding liability, & the transferee 
cing a person in insolvent circumstances, the co. 
refused to register the transfer. An application 
for a writ of mandamus to the co., requiring them 
to register the transfer, was dismissed on the 
ground that another remedy by action of man- 
damus was open to the appet. 

If the transfer be real, it will bo upheld, although 
it be made to a pauper & to avoid futm’e liability. 
— R. V. Lambourn Valley Ry. Co. (1888), 22 
Q. B, D. 463 ; 58 L. J. Q. B. 136 ; 60 L. T. 54 ; 53 
J. P. 248 ; 6 T. L. R. 78. 

Annotations : — Mentd. B. v. St. Georgo the Martyr, South- 
Avark Vestry (1892), 61 L. J. Q. B. 398 : B. v. L. & N. W. 
By., [1894] 2 Q. B. 512 ; B. v. Incorporated Law Soo. 
(1895), 64 L. J. Q. B. 797 ; B. v. L. & N. W. By. & G. W. 
By. (1896), 65 L. J. B. 516 ; R. v. St. Giles, Camberwell 
Vestry (1897), 66 L. J. Q. B. 337 ; Smith v. Chorley 
District Council (1897), 66 J. Q. B. 427 ; Davies v. Gas 
Light & Coke Co. [1909] 1 Cb. 24 8 ; B. v. Wilts & Berks 
Canal Co., Kx p. Berkshire County Council (1012), 107 
L. T. 705. 

/. Ttesiraint of Transfers, 

8094. By injunction — Grounds for granting — 
Transfer of shares to obtain voting power.] — Mann 


V. Patent Cable Tramways Corpn. (1886), 
2 T. L. R. 454. 


Sub-sect. 7. — Transmission op Shares. 

8095. Entry of probate of will of deceased share- 
holder — On books of company — How enforced.] — 

Semble : shares in a Canal co., which, by the act 
creating the co., are declared to be personal 
property, are bond notab ilia in the diocese wherein 
testator died, & wherein the shares are registered 
at the offices of the co., although the canal may 
pass through other dioceses. 

The ct. will grant a mayidamus to a canal co., 
to enter upon their books the probate of the will 
of a deceased shareholder ; leaving any question 
as to the validity & effect of the probate to be 
raised by a return to the wi'it. — R. v. Worcester 

Birmingham Canal Navigation & Hodgkin- 
son (1828), 1 Man. k. Ry. K. B. 529 ; 1 Man. & 
Ry. M. C. 195 ; 6 L. J. O. S. K. B. 173. 

Liability of estate for calls.] — See No. 2067, ante. 


Sub-sect. 8. — Mortgage op Shares. 

8096. Deposit of certificates — Effect of — Accom- 
panied by blank transfer.] — A railway Act pre- 
scribed a form of instrument for the transfer of 
sliares, k provided that a memorial of the transfer 
should be entered in the co.’s books, k that until 
such memorandum should be made, the purchaser 
should have no share in the undertaking. A share- 
holder in the railway borrowed money on a deposit 
of the certificate of liis shares, with assignments 
executed by him, but with the name of the trans- 
feree left in blank, k the blanks were not filled 
up before the shareholder became bkpt : — Held : 
tlic depositary had a lien on the shares, k the lien 
extended to sums paid by him in respect of calls. — 
He Boult k Addison, Ex p . Dobson (1812), 2 
Mont. D. k Do G. 085 ; 11 L. J. Bey. 49 ; 0 Jur. 
917, Ct. of R. 

g 097 . Railway shares.] — S., a holder 

of shares in a railway co., which was subject to the 
provisions of 1 845 Act, was one of the secretaries of 
the co., k a solr. He borrowed money of a client 
on a deposit of the certificates of the shares, but 
no fuiHier notice of the deposit was given to the 
co. On the solr. becoming bkpt. : — Held : the 
shares were in his order k disposition with the 
consent of the client. The knowledge, the notice 
which 8. had, was not knowledge on his part, or 
notice to him in his character of secretary or joint 
secretary, or otherwise than in his character of 
shareholder only, by reason exclusi velyof his dealing 
or attempted dealing in that character, with the 
merely equit-able title of his shares. I think that 
the directors were not bound by that knowledge or 
notice, k that they were at full liberty k had the 
power, legally, equitably k safely, at any time 
between the deposit k the bkpey., at any time 
between the memorandum k the bkpey., to permit 
any transfer by S. of Ida shares to any person 
(Knight Bruce, L.J.). — He Sketchley, Ex p, 
Boulton (1857), 1 De G. & J. 163 ; 26 L. J. Bey, 
45 ; 29 L. T. O. S. 71 ; 3 Jur. N. S. 425 ; 5 W. R. 
445 ; 44 E. R. 685, L. JJ. 

Annotations : — Expld. Rc Stewart (1864), 4 

De G, J. & Sm. 643. Consd. Re Worcester, JEx p. Agra 
Bank (1868). 3 Ch. App. 55.') ; Soc. G6ii6rale de Paris v. 
Tmmwayrunion Co. (1884),' 14 Q.^B. D. 424. Refd. 
BarUett r. Bartlett (1857), 1 Do G. & J. 127 : Re Raw- 
bone's Trust (1867),3 •>. 


Whinney (1886), 11 App. Cas. 426. 
(1863), 1 De a. J. & Sm. 149. 



1146 


Companies. 


Sect, 8, — Shares: Sub -sects, 8 9. Sect, 9 : Syb- 

sect, 1» ] 

8098. Deposit of shares with trustees for creditor 
— Shares purporting to be paid up — Liability of 
trustees to execution as shareholders for debt of 
company.] — Guest v, Worcester, etc. By. Co., 
No. 8368, post. 

8099. Notice — Necessity for — As against subse- 
quent purchaser for value.] — ^A. & B. were direc- 
tors in a CO., in which no shareholder can act as 
a director without holding ten shares. A. & B., 
being intimate friends, the latter advanced to the 
foimer several sums of money. The last of these 
advances was made on July 23, 1829, on which 
day A. delivered to B. an order upon the secretary 
of the CO. to transfer A.’s ten shares into B.’s 
name. B. did not at that time make use of the 
order, & A. continued to act as director imtil his 
death, in May, 1832. A.’s affairs being insolvent, 
&> a suit having been instituted for the admini- 
stration of his assets, B. then served the order of 
transfer on the secretary, & presented his petition 
in the suit, claiming an equitable lien on A.’s ten 
shares for the amount of his advances, with 
interest : — Held : these circumstances were not 
sufficient to show an intention to creat e a lien on the 
shares ; &, consequently, B.’s claim was rejected. 

Mortgagee of shares in a co. must give notice of 
his incumbrance to the secretary, or his lien will be 
lost, as against a subsequent purchaser for valuable 
consideration without notice: Where the qualifi- 
cation of a party to act as a director of a co., 
consists of his being the proprietor of a certain 
number of shares, the qualrficaiion will not bo lost 
by a mortgage of those shares.— Gumming v. 
Prescott (1837), 2 Y. 0. Ex. 488. 

Annotation : — Refd. Soc. G6ii6rale do Paris v. Tramways 

Union Co. (1884), 14 Q. B. D. 424. 

8100. What amounts to — Equitable mort- 

gage by secretary of company — Whether knowledge 
of secretary notice to company.] — He Sketchley, 
Hx p. Boulton, No. 8097, arvte, 

8101. Duty of mortgagor to make proper in- 
quiries — As to position of mortgagor.] — Siirop- 
8HIRE Union Bailways & Canal Co. v. K., No. 
7956, ante. 


Sub-sect. 9.— Forfeiture and Cancellation op 

Shares. 

8102. Nature of right — Whether additional to or 
alternative with right of action for calls.] — The 

power given by 1845 Act, s. 29, to declare shares 
forfeited for non-payment of calls, is not an alter- 
native remedy with the right of action for calls ; 
& therefore a declaration of forfeiture cannot be 
pleaded in bar to, or to the further maintenance of, 
such action. — Great Northern By. Co. v, 
Kennedy (1849), 4 Exch. 417 ; 7 Dow. & L. 197 ; 
6 By. & Can. Cas. 5 ; 19 L. J. Ex. 11 ; 14 L. T. O. S. 
182; 13Jur. 1008. 

Annotations : — Apprvd. Inglis v. G. N. Ry. (1852), 19 L. T. 

O. S. 149. Rrfd. Henry v. G. N. Ky. (1857), 4 K. & J. 1. 

8103. .] — Inolis V. Great Northern 

By. Co., No. 7916, ajiie. 

8104. Trust for benefit of shareholders.] — 

(1) Directors had power, on non-payment of calls, 
to sue for them or forfeit & sell the shares. They 
proposed to a shareholder to relieve him from 
further liability, on his consenting to an absolute 
forfeiture. He assented, but the directors, having 
afterwards discovered that he was in good circum- 
stances, refused to complete. Tlie ct. declined to 
compel the directors specifically to perform the 
contract. 


(2) The discretion of directors to forfeit shares 
for non-payment of calls is a trust, to be exercised 
for the benefit of all the shareholders. — Harris v. 
North Devon By. Co. (1855), 20 Beav, 384 ; 
52 E. B. 650. 

8105. Validity — Forfeiture not in prescribed 
form — Power of directors to accept.] — The direc- 
tors of a railway co. agreed to accept a forfeiture 
or relinquishment of certain shares, held by pltf., 
who was at that time a director & he accordingly 
executed a deed poll relinquishing & transferring 
such shares to the co., but the forms prescribed by 
the Act for giving effect to a declaration or for- 
feiture, or for a purchase of shares by the co., were 
not observed. Several calls were afterwards 
made, without any claim upon pltf. in respect of 
such shares. An action being subsequently 
brought against pltf., for the arrears of calls upon 
such shares, the bill was filed, & the common 
injunction obtained : — Held : the injunction could 
only be continued on the terms of pltf. suffering 
judgment in the action, & paying the money into 
ct. 

Qu, .* As to the power of the directors to accept 
any relinquishment or transfer of shares in a 
form not prescribed by the Act. — Playfair v, 
Birmingham, Bristol & Thames Junction By. 
Co. (1840), 1 By. & Can. Cas. 640 ; 9 L. J. Ch. 253, 
L. 0. 

8106. Necessity for confirmation by com- 

pany.] — Edinburgh &; Leith By. Co. v. Hebble- 
white (1840), 6 M. & W. 707 ; 8 Dowl. 802 ; 
2 By. & Can. Cas. 237 ; 10 L. J. Ex. 44 ; 151 
E. B. 597. 

Annotations : — Apld. Birmingham, Bristol Sc Thames 

Junction Ry v. Locke (1841), 1 Q. B. 250. Refd. Eastern 

Counties Ry. v. Cooke (1840), 2 Ry. & Can. Cas. 250. 

Mentd. Welland Ry. v. Blake (1861), 6 H. & N. 410. 

8107. -.] — The Eastern Counties Bail- 
way Act, provided, “ that if any proprietor of 
shares neglected or refused to pay his calls, for a 
certain time a*fter they became due, the amount 
might be sued for in an action of debt ; or the 
directors might declare the shares to be forfeited ; 
provided, that no advantage should be taken of 
the declaration of forfeiture, until it should have 
been confirmed at a general or special general 
meeting of the co., to be held three calendar 
months at least from the day on which such notice 
of forfeiture should have been given,” To actions 
of debt for the amount of calls, deft, pleaded, that 
before the calls were made, the directors declared 
the shares in question to be forfeited, but did not 
go on to say, that the forfeiture had been confirmed 
by the co. The ct. refused to rescind the order of 
a judge, allowing these pleas, & to strike out the 
pleas as frivolous, & pleaded for delay. — Eastern 
Counties By. Co. v, Cooke (1840), 2 By. & 
Can. Cas. 260 ; 4 Jur. 1185 ; s^ nom. Eastern 
Counties By. Co. v. Cooper, Same v. Fairclough, 
10 L. J. Q. B. 8. 

8108. .] — By 6 Sc 7 Will. 4, c. Ixxix., 

s. 130, it was enacted, that if any owner or pro- 
prietor for the time being of a share should neglect 
or refuse to pay the calls thereon, the co. might 
sue for & recover the same, or the directors might 
declare his shares to be forfeited & order them to be 
sold, provided that no advantage should be taken 
for such forfeiture, until notice to the owner that 
such share hath been declared forfeit, nor until 
such declaration of forfeiture, shall have been con- 
firmed at a general or special general meeting of 
the co. In an action for calls^ it was proved that 
the co. gave notice to the deft., that if the calls 
were not paid by a certain day, the shares would 
be declared forfeited. The calls were not paid, & 
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deft, afterwards tendered his vote at a meeting of 
proprietors, when it was rejected ; but the for- 
feiture was never confirmed by a meeting of the 
CO. ; — Ucld : (1) deft, could not avail himself of 
this state of facts as a defence to the action, on 
the ground of not being a proprietor, as the for- 
feiture does not attach till sanctioned by a meeting 
of proprietors ; (2) the register book, though 

irregularly kept in not containing the amount of 
the subscriptions paid on the shares, was primd 
facie evidence that deft, was a proprietor. — ^Bir- 
mingham, Bristol & Thames Junction Ry. Co. 
V, Locke (1841), 1 Q. B. 256 ; 2 By, & Can. Cas. 
867 ; 113 E. R. 1127. 

Annotation : — Refd. London Grand Junction Ily. v. Graham 

(1841), 1 Q. B. 271. 

8109. Forfeiture by agreement with shareholder 
— Whether agreement enforceable.] — Harris v. 
North Devon By. Co., No. 8104, ante. 

8110. Relief against — Forfeiture for non-pay- 
ment after notice of default — Non-receipt of notice 
— Due to accidental circumstances.] — No relief 
against forfeiture under a bye-law of an incor- 
porated CO. for waterworks, which provided that 
the members shall receive notice of default in 
paying a call, & incur the forfeiture by non-pay- 
ment ten days after the notice sent ; though the 
lapse arose from ignorance of the call, from 
accidental circumstances, & absence from town, 
when the notice was sent. — Sparks v. Liverpool 
Waterworks Co. (1807), 13 Ves. 428 ; 33 B. R. 
354. 

Annotation: — Befd. Hopkinson v, Mortimer, Harley, [1917] 

1 Ch, 646. 

8111. Disputed allegation that calls made 
for improper purpose — Directors* proceedings im- 
proper — Money required to satisfy legal obligations 
of company.] — Logan v. Courtown (Earl), No. 
8300, post, 

8112. Liability of company in damages — 

Omission to insert name of transferee in register — 
& give transferee notice of calls.] — A co. omitting 
to insert the name of a transferee of shares in the 
1 ‘egister of shareholders, after notice of the transfer, 

6 thus disentitling him io notice of calls being 
made, is liable in an action at the suit of the trans- 
feree for declaring his shares forfeited & selling 
them in consequence of his not paying up on such 
shares further calls made by the co. — Catciipole 
V. Ambergate, etc. By. Co. (1852), 1 E. & B. Ill ; 

7 Ry. Can. Cas. 221 ; 22 L. J. Q. B. 35 ; 20 
L. T. O. S. 109 ; 17 Jur. 345 ; 1 W. B. 52 ; 118 
E. R. 378. 

gll 3 , Action to restrain forfeiture — Parties.] 

— Preston v. Grand Collier Dock Co., No. 7975, 
ante. 


Sect. 9.— DIRECTORS. 

Sub-sect. 1. — ^Appointment. 

8114. Number to be appointed-^Specifled in 
private Act — Whether imperative or directory only.] 

— By a private Act, the business of a co. thereby 
incorporated was to be carried on by twelve 
directors ; five of whom were to be a quoimn. 
There were provisions in the Act, as to the election 
of new directors in case of death, etc. The directors 
were authorised to make calls, & in case of non- 
payment, the CO. had power to sue. An action 
having been brought for calls, deft, in March 
suliered judgment by default. In Trinity term 
following he applied to set aside the judgment, 
upon the ground that at the time the calls were 
made, there were only seven directors ; & that he 
had otdy lately learnt that fact : — Held : the 


enactment as to the number of directors was only 
directory : Senible : the application was made 
too late. — Thames Haven Dock & By. Co. v. 
Bose (1842), 4 Man. &: G. 652 ; 2 Dowl. N. S. 
104 ; 3 By. & Gan. Cas. 177 ; 6 Scott, N. B. 
624 ; 12 L. J. O. P. 90 ; 134 E. B. 227. 

Annotations : — Distd. Re Alma Spinninfi: Co., Bottomley’a 

Case (1880), 16 Oh. D. 681. il^d. New Sombrero Phos- 
phate Co. V. Erlonger (1877), 5 Ch. D. 73 ; York Tram, 

Co. V. Willows (1^), 8 0. B. D. 685. ^ 

8115* .] — In an action for calls 

deft, applied to set aside the proceedings, upon 
the ground that the co. was virtually extinct, & 
that the parties who had instituted the action had 
no authority to do so : — Held : (1) the application 
was too late, it appealing that deft, had known 
all the facts for a long time ; (2 ) as such parties had 
been for some time acting as directors, the ct. 
would not, upon summary application, inquire 
into the validity of their appointment ; although 
it was provided, by the act incorporating tlie co., 
that at the tri^ it should only be necessai*y to 
prove certain matters, without proving the 
appointment of the directors. — Thames Haven 
Dock & By. Co. v. Hall (1843), 5 Man. & G. 
274 ; 3 By. & Can. Cas. 441 ; 6 Scott, N, R. 
342 ; 134 E. B. 568 ; sub nom. Thames Haven 
Dock Co> v. Hall, Same v. Price, 7 Jur. 238. 
Annotation: — Mentd. Kinnell v. Harding:, Wace, [1918] 

1 K. B. 405. 

8116. Who may appoint — Delegation of power — 
To another company — Ultra vires.] — W. co. 

being formed for the purpose of making wharves, 
etc., covenanted by deed with I. co., formed for 
the purpose of contracting for public works, that 
the latter co. should construct the works, & should 
have the privilege of nominating future directors 
on the board of W. co., & I. co. agreed to perform 
the works, also to pay until the works were finished 
seven per cent on the capital from time to time 
paid up by the shareholders in W. co. I. co. was 
to act as bankers for W. co., & all moneys received 
by W. CO. were to be paid to I. co., which co. w^ 
to render a monthly account of all moneys paid 
by it by direction & on account of W. co., W. 
CO, was to repay such moneys, together with a 
commission of 35 per cent thereon. Both cos. 
came to a winding up before the contemplated 
works were commenced. But I. co. received 
£72,000 from W. co., & paid £50,000 to the order 
of this co. for the purchase of land : — Held : 
(1) I. co. was not entitled to the commission of 
35 per cent on the £50,000 paid to the order of 
W. CO. ; for the whole deed was void, W. co. 
having no power to allow another co. to nominate 
its directors ; (2) the provision as to paying interest 
on the paid-up capital was illegal, was equivalent 
to a paying of dividends out of capital, & I. co. 
was not entitled to recover from W. co. the amount 
of interest it had actually paid to W. shareholders 
under that provision. — James v. Eve (1873), 
L. R. 6 H. L. 335 ; 42 L. J. Ch. 793 ; 22 W. B. 
109, H. L. 

8117. To casual vacancies — General meet- 

ing — Failure of directors to appoint.] — Isle of 
Wight By. Co. v. Tahourdin, No. 8179, post. 

8118. Sole remaining director.] — ^A 

light railway co. was incorpoi'ated by an order 
which was confirmed by the Board of Trade under 
the Light Railways Act, 1 896 (c. 48). The order 
incorporated 1815 Act, & provided that the number 
of dii'ectors should be five, but that it might be 
varied so as not to be less than throe, & that there 
should be a share qualification for directors, & 
that a quorum of a meeting of the directors, should 
be three, but that if the number of the directors 
was reduced to three the quorum should be two. 
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Sect* 9. — Directors : Sub-sects, 1, 2, 3 <£? 4.] 

Three persons were named in the order as the 
first directors together with two other persons to be 
nominated by them. These latter were never 
nominated, but the number of du'ectors was 
properly reduced to three, & the three named 
directors were continued in office. Two of them 
subsequently ceased to be directors. The sole 
remaining director thereupon purported to appoint 
two other persons to be directors who had not the 
necessary qualification as shareholders at the time 
of their appointment. At the same meeting or 
subsequently on the same day the necessary 
qualification shares were duly allotted to the newly 
appointed directors, all the parties honestly 
believing that it was sufficient that, if con- 
temporaneously with, although in point of time 
immediately after, the appointment the qualify- 
ing shares were obtained : — Held : having regard 
to 1845 Act, B. 3, the only remaining director could 
exercise the powers conferred on the remaining 
directors by sect. 89 of the Act, & could validly 
elect new directors to fill up the vacancy caused 
by the retirement of his two colleagues ; but that 
as he could only appoint Iversons who had the 
requisite qualification as shareholders at the time 
of appointment, the subsequent obtaining of the 
qualification shares did not validate the purported 
appointment of the two new dii-ectors. 

Provisions like 1845 Act, s. 99, are to be con- 
strued broadly as between cos. & their members as 
between cos. & outsiders. — Channel Coixieries 
Trust, Ltd. v, Dover, St. Margaret’s & Martin 
Miul Light II y. Co., [1914] 2 Ch. 506 ; 84 L. J . Ch. 
28 ; 111 L. T. 1051 ; 30 T. L. R. 047 ; 21 Mans. 
328, 0. A. 

8119, Defective appointment — Operation of 1845 
Act, s, 99.] — Channel Collieries Trust, Ltd. 
V, Dover, St. Margaret’s & Martin Mill Light 
Ry. Co., No. 8118, ante. 


Sub-sect. 2. — Quatafication and 
Disqualification. 

8120. Necessity for holding qualification shares.] 

— A railway co.’s Act fixed the directors’ qualifica- 
tion at fifty shares, & incorporated 1845 Act. 
B. was appointed a director before the first 
general meeting in place of one of the directors 
named in the Act who had died. B. accepted & 
acted in the office, but never took any shares : — 
Held : (1) 1845 Act makes the holding the specified 
number of shares a condition precedent to election ; 
(2) B.’s appointment was therefore absolutely 
void, & he could not be made a contributory. — 
Re Elham Valley Ry. Co., Bhion’s Case (1878), 
38 L. T. 501 ; 26 W. R. 606. 

8121. At time of election.] — Channel 

Collieries Trust, Ltd. v. Dover, St. Mar- 
garet’s &; Martin Miix Light Ry. Co., No. 8118, 
ante. 

Liability In respect of qualification shares.] — 

See Sub-sect. 5, post, 

8122. Disqualification — Director ceasing to hold 
qualification shares — Mortgage of shares.] — Cum- 
MiNG V, Prescott, No. 8099, ante, 

8123. .] — In 1846, L. lent a sum 

of money to P. to enable him to purchase the re- 
quisite amoimt of shares in two public cos. to 
qualify him for the office of director in each, & P. 
assigned the shares in both cos. in which he had 
become director to L., as a security for the loan. 
The qualification for the office of director in one 
of the cos:, which was constituted by Act of Parlia- 


ment, would have been lost by the disposal or 
reduction of the amount of that qualification, 
the provisions of the deed by which the other co. 
was constituted required that its directors should 
be possessed of or entitled to the requisite amount 
of shares in their own right. In June, 1854, 
P. signed a declaration of insolvency, upon which 
he was adjudicated bkpt., the shares then standing 
in his name, but five days previously, L. gave 
notice to the directors of both cos. of the assign- 
ment to him. At the time of his bkpcy. P. was 
actually a dii'ector of one of the cos., & out of office 
by rotation in the other, in which he probably 
would have been re-elected : — Held ; the shares in 
neither co. were in the possession, order, or dis- 
position of P. at the time of liis bkpcy., with the 
consent of the true owner. — Re Pearse, Ex p, 
Littledale (1855), 0 De G. M. & G. 714 ; 24 
L. J. Bey. 9 ; 24 L. T. O. S. 318 ; 1 Jiu*. N. S. 
385 ; 3 W. R. 307 ; 43 E. R. 1410, L. C. & L. JJ. 

Annotations: — Refd. Re Sketchley, Ex p. Boulton (1857), 
1 De G. & J. 163 ; Soc. G6n6rale de Paris v. Tram. Union 
Co. (1884), 14 Q. B. D. 424. Mentd. Tatham v, Andree 
(1863), 1 Moo. P. C. C. N. S. 386. 

8124. Director interested in contract ivith 
company — Contract not made in prosecution of 
company’s enterprise.] — Sheffield, Ashton - 
under-Lyne & Manchester Ry. Co. v. Wood- 
cock, No. 7089, ante, 

8125. .] — The 1815 Act, s. 85, enacts 

that “ no person holding an office or place of trust 
or profit under the co., or interested in any con- 
tract with the co., shall be capable of being a 
director ; no director shall be capable of accept- 
ing any other office or place of trust or profit under 
the co., or of being interested in any contract with 
the co., during the time he shall be a director.” 
Sect. 86 enacts, that. ” if any of the directors at 
any time subsequently to his election accept or 
continue to hold any other office or place of trust 
or profit under the co., or be either directly or 
indirectly concerned in any contract with the co., 
or particijiate in any manner in the profits of any 
work to be done for the co., the office of such 
director shall become vacant, thenceforth he shall 
cease from voting or acting as a director ” ; — 
Held : these sections incapacitate a party con- 
tracting with a co. from becoming, or continuing, 
a director, but do not avoid the contract. — Poster 
V, Oxford, etc. Ry. Co. (1853), 13 C. B. 200 ; 22 
L. J. C. P. 99 ; 20 L. T. O. 8. 224 ; 17 Jur. 167 ; 
1 W. R. 151 ; 138 E. R. 1174. 

Annotations: — Consd. Aburdcou By. r, Blalkie (1854), 2 
Eq. Hep. 1281. Refd. Imperial Mercantile Credit Assocn. 
V. Coleman (1870), 18 W. K, 570 ; Kayo v. Croydon Tram. 
Co., 11898] 1 Ch. 358 ; Transvaal Lands Co. r. New Belgium 
(Transvaal) Land & Development Co., [1914] 2 Ch. 488. 
Mentd. Melliss v, Shirley L. B. (1885), 10 Q. B. D. 446. 

8126. .] — By a provisional agreement 

made between two cos. for the sale of the under- 
taking of the one to the other, the purchasing co. 
agreed to pay, in addition to the sum payable to the 
selling co., a substantial sum to the directors of the 
selling CO. as compensation for loss of office, & 
the agreement was made conditional upon its 
adoption by the shareholders of the selling co. 
The notice convening the meeting of shareholders 
to consider the agreement described it simply as 
an agreement for the sale of the undertaking. 
The selling co. was governed by 1845 Act ; — Held : 
(1) the provision in favour of the directors did not 
render the agreement ultra vires ^ but, (2) the 
notice, by reason of its omission to refer to this 
provision, did not fairly disclose the purpose for 
which the meeting was convened, & did not 
comply with sect. 71 of above Act : Semhle : if 
the money payable under this agreement to the 
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directors was a bonus to them in consideration of 
their facilitating the contract, the agreement would 
not be binding upon a dissentient shareholder. 

The consequences of a director being interested 
in a contract with the co. are as follows : First, 
there is the statutory consequence that he ceases 
to hold oflice ; &, secondly, there is what I may call 
the general legal consequence, that he cannot 
enforce, as against the co., any contract which ho 
has entered into with that personal interest. But 
to say that a contract between two co.’s is to be 
treated as invalid & beyond the power of one of the 
co.’s because one of the directors is interested in it, 
is a proposition which I have never heard advanced 
before, & which appears to me to be entirely 
unsound. — Kaye v. Croydon Tramways Co., 
[1898] 1 Ch. 358 ; 67 L. J. Ch. 222 ; 78 L. T. 237 ; 
46 W. R. 405 ; 14 T. L. R. 244 ; 42 Sol. Jo. 307, 
C. A. 

Annotations: — As to (2) Apld. Tiesecn v. Henderson, [1899] 
1 Ch. 861. Distd. Torbock v. Wostbury, [1902] 2 Ch. 871. 
Apld. Baillie v. Oriental Telephone & Electric Co., [191.5] 
1 Ch. 503. Consd. Clarkson v. Davies, [1923] A. C. 100. 
Generally. Mentd. Allen v. Gold Reefs of West Africa 
(1900), (19 L. J. Ch. 266 ; Fuller v. White Feather Reward 
Co., [1906 1 Ch. 823. 


Sub -SECT. 3. — Remuneration. 

8127. Right to remuneration — No provision in 
special Act — Company empowered to make bye- 
laws under seal — Resolution not under seal that 
remuneration be allowed.] — A co. was incor- 
porated by Act of Parliament, which provided that 
eighteen shareholders should be directors, & as such 
should use the common seal & manage the affairs 
of the co. The co. was empowered to make bye- 
laws under seal for its government, & for regulating 
the proceedings of the directors, officers, servants, 
etc. At a meeting of the co. a resolution was 

assed, not under seal, that a remuneration should 
e allowed to every director for his attendance on 
courts, committees, etc., viz. one guinea for each 
time : — Held : a director who had attended courts, 
etc., could not maintain an action for payments 
according to the above resolution, for that it was 
not a bye-law within the statute, nor a contract 
to pay the directors or any of them for their 
attendances, & the directors could not be con- 
sidered as servants to the co., &, as such, entitled 
to remuneration for their labour according to its 
value. — PuNSTON v. Imperial Gas Light Co. 
(1831), 3 B. & Ad. 125 ; 1 L. J. K. B. 49 ; 110 
E. R. 47. 

Annotations: — Refd. Hutton v. West Cork Ry. (1883), 23 
Ch, D. 654 ; Re Leicester (;3ub &; County llacecoiurae Co., 
Kx p. Caimon (1885), 30 Ch. D. 629 ; He Newspaper 
Proprietary Syndicate, Hopkinson v. Newspaper ITo- 
prietary Syndicate, [19001 2 Ch. 349 ; Moriarty u. Regent's 
Garage Co., [1921] 1 K. B. 423. Mentd. Clarko u. Imperial 
Gas Light & Coke Co. (1832), 2 L. J, K. B. 30 ; Beverley 
V. Lincoln Gas Light Sc Cok(‘ Co. (1837), 6 Ad. & El. 829 ; 
Gibson V. East India Co. (1839), 5 Binp. N. C. 262 • South 
of Ireland OoHiory v. Waddle (1868), L. R. 3 C. P. 463 ; 
Imperial Hydropathic Hotel Co. v. Hampson (1882), 
49 L. T. 150. 

8128. Necessity for resolution of general 

meeting.] — A director is not allowed to make any 
profits from the business of the co. while he is 
director, or to receive any other remuneration 


for liis services, professional or otherwise, than such 
as the resolution of a general meeting shall have 
sanctioned : Semble : where a resolution of a 
general meeting authorises directors to remunerate 
one of their number for his services to the co., & 
tliey award a sum to him accordingly, the con- 
firmation of the award by the next subsequent 
general meeting is not dispensed with, especially 
if the award is not made till long after the resolu- 
tion. — Nor'hi Eastern Ry. Go. v. Jackson (1870), 
19 W. R. 198. 

8129. What remuneration Justifiable — ^Remunera- 
tion for past services — Company in liquidation.] — 

Remuneration of directors for past services, & 
compensation to meritorious officials on dismissal 
(both of which are gratuitous payments), are 
justifiable, provided that they are likely to con- 
duce to the advantage of a co. in the future. 
Therefore, to justify any such payments, the co. 
must be a going concern. 

Where, a co. had ceased to exist as a profit- 
making co., & only continued for the purpose of 
legulating their internal affairs, of winding up 
the same, <fc distributing when received the sums 
which had been fixed by arbn. as the purchase- 
money for their imdertaking : — Held : (1) it was 
not within the power of the directors themselves, 
or of a general meeting of the co., to pass a resolu- 
tion voting remuneration to the directors for their 
past services prior to the transfer of the under- 
taking, & compensation to officials who had been 
discharged in consequence of such transfer ; (2) the 
co. could in general meeting vote a reasonable sum 
for remuneration for services during the winding 
up ; Semble : a resolution voting the distribution 
of a sum of money, first in paying certain expenses 
properly payable thereout, the amount of which 
can only be estimated, & the balance among the 
directors by way of remuneration, even though 
remuneration is properly payable, is bad. 

The resolution should take the form of a vote 
of a sum not exceeding an ascertained amount to be 
paid out of the balance. — Hutton v. West Cork 
Ry. Co. (1883), 23 Ch. D. 651 ; 52 L. J. Ch. 689 ; 
49 L. T. 420 ; 31 W. R. 827, C. A. 

AJinotaiions : — As to (1) Distd. Hunderson x\ Bank of 
AuHtralasia (1888), 40 Ch. D. 170 : Kaye v. Croydon 
Tram. Co., [1898] 1 Ch. 358. Apld. Stroud Royal 
Aquarium & Summer Sc Winter Garden Sue. (1903), 89 
L. T. 243. Folld. Warren v. Lambeth Waterworks (1905), 
21 T. L. R. 685. Refd. Cyclists’ Touring: Club v. Hopkin- 
Bon, [191 OJ 1 Ch. 179. Generally, Refd. Re Newman, 
[1895] 1 Ch. 674 ; Moriarty v. Repent’s Garope Co., 
[19 ‘HI 1 K. B. 423. Mentd. Rc Leicester Club & County 
Racecourse Co., Kx p. Cannon (1885), 30 Ch. D. 629 ; 
TomkiiiHon v, S. E. Ry. (1887), 35 Ch. D. 675 ; Re News- 

i >aper Proprietary Syndicate, Hopkinson v. Newspaper 
Proprietary Syndicate, [1900] 2 Ch. 349, 

8130. Compensation for loss of office — On 

sale of undertaking.] — Kaye v. Croydon Tram- 
ways Co., No. 8126, ante. 


Sub-sect. 4. — Powers and Duties. 

Compare Part III., Sect. 28, ante ; Part XIV., 
Sect. 2, sub-sect. 5, post, 

8131. Relationship between directors & company 
— Nature.] — The directors of a railway co. are 


PART IX, SECT, 9, SUB-SECT. 3. 

g. Right to remuneration — No pro- 
vision in special Act.] — Pltf., one 
of the provisional directors of deft. 
CO., named as such, with his assent, 
in their Act of incorporation, was, 
without roslsminp this office, appointed 
at a moetinp of the provisional 
directors, provisional secretary & 
treasurer, & to act in oonj unction with 


a committee then a.ppolntod in pro- 
curing municipal aid ; & ho acted in 
such capacity. Sc was chiefly instru- 
mental in iirocuring the passage of 
municipal bye-laws for bonuses in aid 
of the ry. The understanding was, 
that he should be well paid, but no 
sum was specified : — Held : pitf. con- 
tinued a director & trustee under the 
statute for certain specified purposes, 


Sc could not recover for services 
rendered in matters unauthorised there- 
by, & beyond the powers & duties of 
tho provisional directors. — ^Miohie v, 
Erie & Huron Ry. CX). (1876), 26 
C. P. 566.— CAN. 

PART IX. SECT. 9, SUB-SECT. 4. 

h. To appoint agent.] — Under the 
Act incorporating the Ontario & 
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Sect. 9. — D irecto r 8 ; S i^’aeda, 4 5.] 

trustees (in an important sense of the word) of 
their statutory powers, & an agreement entered 
into by the co. amounting to a breach of trust will 
not be enforced to the prejudice, or not according 
to the news of all or some of the shareholders, at 
the instance of parties cognisant of the circum- 
stances. — Shrewsbuky & Birmingham By. Co. v. 
London Sd North Western By. Co. (1853), 4 
De G. M. & G. 115; 7 By. & Can. Cas. 531 ; 22 
L, J. Ch. 682 ; 22 L. T. O. S. 56 ; 17 Jur. 845; 
1 W. B. 172 ; 43 E. B. 451, L. JJ. ; affd. (1857), 
G H. L. Cas. 113, H. L. 

Annotations : — Consd. Suu Bldg. Soc. v. Western Suburban 
Soc., [1921] 2 Ch. 83. Mentd. Eastern Counties By. 
r. Hawkes (1855), 5 H. L. Cas. 331 ; Lancaster & Carlisle 
Ry, V. N. W, Ry. (1856), 2 K. & J. 293 : Charlton v. 
Newcastle & Carlisle, & N. E. Rys. (1859), 34 L. T. O. S. 
22 ; London, Brighton, etc. Ry. v. L. & S. W. Ry. (1869), 
4 Do G. & J. 362 ; Haro v. L. & N. W. Ry. (1861), 2 
John. &; H. 80 ; South Wales Ry. v. Redmond (1861), 
10 C. B. N. S. 675 ; Taylor v. Clilchester & Midhurst Ry. 
(1867), L. R. 2 Exch. .356 ; Riche v. Ashbury Ry. (Carriage 
Co. (1874), L. R. 9 Exch. 224 ; Richmond Waterworks 
Co., & Southwark & Vauxha.U Waterworks Co. v. Rich- 
mond, Vestry (1876), 34 L. T. 480 ; A.-Q. v. G. E. Ry. 
(1879), 11 Ch. D. 449 : Hire Purchase Furnishing Co. v, 
Rlchens (1887), 20 Q. B. D. 387. 

8132. .] — The shareholders of a rail- 

way CO., at a general meeting, passed a resolution, 
by which they placed a large number of shares at 
the disposal of the directors, who, as a body, did 
not interfere with the management of the co., but 
allowed H., their chairman, to exercise a supreme 
control over the co. & its allairs. The shares were 
then placed in the share register in the name of H. 
at the end of the names of shai^eholdcrs, & he caused 
numbers of the shares to be transferi’cd into the 
names of divers persons, & tlirough different 
brokers sold them in the market at considerable 
premiums ; — Held : the office of director is a place 
of trust : unambiguous expressions alone could 
confer upon them any special power ; a resolution 
to place shares at the disposal of the directors, 
without more, did not render them irresponsible ; 
they were bound to give explanations to the share- 
holders, & could not derive any personal or 
pecuniary advantage from the mode of dealing 
with the shares ; a suggestion of the application 
of money for secret purposes will not exonerate 
directors from accounting, nor can any person in 
a fiduciary position retain any remuneration for 
his services ; an acquiescence in the acts of 
directors cannot be raised by a production of the 
share register books at meetings of the co., &, 
consequently, H. must account for the shares 
disposed of, & pay the costs, up to the hearing, of 
resisting the account. — York & North Midland 
By. Co. v, IIudson (1853), 16 Beav. 485 ; 22 
L. J. Oh. 529 ; 22 L. T. O. S. 29 ; 1 W. B. 1 87, 510 ; 
61 E. B. 866. 

Annotations : — Apld. Parker v. McKenna (1874), 10 Ch. App. 
107, n. Consd. Percival v. Wright, [1902] 2 Ch. 421. 
Refd. Be Oainoron’R Coalbrook, etc. Ry., Ex p. Bennett 
(1864), 18 Bear. 339 ; lie Newcastle -upon -Tyne Marine 
Insco., Ex p. Brown (1854), 19 Boav. 97 ; Williams v. 
Trye (1850, 18 Boav. 366 ; Stainton v. Carron-Co. (1857), 
24 Beav, 346 ; Bank of London v. Tyrrell (1859), 5 
Jur. N. S. 924 ; Blnck v. Mallalue (1859), 27 Beav. 398 ; 
Chaplin r. Young (1864), 3 New Rep. 600 ; Be Anglo- 
Greek Steam Co. (1866), L. R. 2 Eq. 1 ; Be Faure Eloclrlo 
Accumulator Co. (1888), 40 Ch. D. 141 ; Re Newman, 
[1896] 1 Ch. 074. 


8133. .] — ^Midland By. Co. r. Hud- 

(circa 1853), cited 25 Beav. at p. 693. 

Annotations : — ^Beld. Williams v. Tyre (1854), 18 Beav. 371 ; 

Great Luxembourg Hy. v. Maguay (No. 2) (1858), 25 

Beav. 586 : Bluok v. Mallalue (1859), 27 Beav. 398 ; 

Chaplin v. Young (1864), 8 New Rop. 6()0. 

8134. .] — Certain shareholders of a 

railway co. commenced a suit against some of the 
directors, seeking to set aside certain orders which 
had been made for calls, & to have an account & 
repayment of their deposits & calls, on the ground 
that defts. were connected with a rival co., & had 
illegally contrived, by purchasing shares for such 
rival co., to acquire a preponderating influence in 
pltf.*s co., & to use it for the purpose of preventing 
the line of railway being made, whereby the powers 
to make the railway had expired. It appeared 
that the aggrieved shareholders had not pre- 
viously applied for redress to the co. or to the 
general meetings of the shareholders : — Held : 
suit was incompetent, & a shareholder who is 
aggrieved must first proceed against the co., 
whose servants the directors are, unless there is 
collusion alleged, or the thing complained of was 
ultra vires of the co. as well as of the directors. — 
Orr V. Glasgow, Airdrie &; Monklands By. Co. 
(1860), 2 L. T. 550 ; 6 Jur. N. S. 877 ; 8 W. B. 
643, H. L. 

Annotation: — Mentd. N. B. Ry. v. ColtneKs Iron Co., Calo- 

domlan Ry. v. Coltness Iron Co., Q. & S. W. Ky. v Baird 

(1911), 14 Ry. & Can. Tr. Cas. 246. 

8135. Rights of directors — Indemnity — Against 
costs of promoting Bill — Application of capital for 
such purpose not authorised J — Caledonian By. 
Co. V, Solway Junction By. Co., No. 7848, 
ante, 

8136. Delivery & taxation of solicitor’s bill 

— Solicitor employed by directors.] — A shareholder 
& member of the managing committee of a pro- 
visionally registered railway co. held entitled to an 
order, on petition, for delivery & taxation, after 
payment, of the bills of solrs. employed by such 
committee. 

A compromise of a solr.’s claim for costs, if 
effected under circumstances of pressure upon the 
client, does not oust the jurisdiction of the ct. to 
tax the bills upon petition. 

Where there is a petition & cross-petition, & 
several respondents in the one unite as co-petitioners 
in the other, the ct. will not allow such respondents 
to be heard by separate counsel, except so far as 
their cases turn upon questions distinct from each 
other. — Re Stephen, Ex p, Bass (1848), 2 Ph. 
562 ; 4 By. & Can. Cas. 723 ; 17 L. J. Ch. 219 ; 
41 E. B. 1060, L. C. 

Annotation : — Consd. Stedma-.! v, Collett (1854), 17 Boar. 608. 

Powers of companies generally.] — See Sect. 12, 
post. 

Control of directors’ powers — By general meeting 
of shareholders — Necessity for special notice.] — 

See No. 8177, post, 

8137. Interference by court — To restrain direc- 
tors from acting as such — Railway directors.] — 

Hattersley V. Shelburne (Earl), No. 7963, 
ante. 

As regards contracts.] — See Sub-sect. 4, post. 

As regards calls.] — See Sect. 8, sub-sect. 5, 
ante. 


Quebec Ry. Co., & the Ry. Act of 1868, 
directors can appoint an agent to 
negotiate for & obtain municipal aid, 
& a resolution of the board of directors, 
or an entry or minute In their record* 
of proceedings is sufficient, without 
the formality of a bye-law or the seal 
of the CO. — ^WooD V. Ontario & 
Quebec Ry. Co. (1874), 24 C. P. 334. — 
CAN. 


k. Petition to vHnd up.] — A co. 
was incorporated by private act of 
parliament incorporating Companies 
Clauses Consolidation Aoc, 1845. 

The directors presented a petition 
for the winding up of the co. without 
the authority of the shareholders given 
at a meeting of the oo. ; — Held : the 
directors had no power under Com- 
panies Clauses Consolidation Aot, 1845, 


to present the petition. — Re Galway 
& Salthill Tramway Co. (1917), 52 

I. L. T. 41.— IR. 

1. To sell undertaking .] — Lochaber 
District Committee of Inverness- 
shire County Council v, Inver- 
OAKRY & Fort Augustus Ry. Co. 
(1913). 50 Sc. L. R. 550.— SOOT. 
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Sub-sect, 5. — ^Liabilities. 

8138. In respect of quallllcatioii shares — No 
shares allotted.] — By a local Act, which embodied 
1845 Act, it was enacted that A. & all other 
persons who had already subscribed, or should 
thereafter subscribe, to the undertaking should be 
united into a co. for the purposes of the under- 
taking, that the number of directors should be 
four, & that the qualification of a director should 
be the possession of 25 shares in the undertaking ; 
& further, that A. & three other persons named 
should be the first directors, & should continue in 
office until the first ordinary meeting, & at such 
meeting the sharehoidors might either continue 
in office the directors appointed by the Act or 
might elect a new body of directors. At the first 
meeting directors were appointed other than A. & 
the three persons named in the Act, & to each of 
these directors 25 shares were allotted. No other 
shares were ever allotted. A. never applied for 
nor had allotted to him, nor paid any sum of 
money on account of any share in the under- 
taking : — Held : A. must be settled on the list of 
contributories for 25 shares. — Me North Kent By. 
Extension Ry. Co., Kincaid’s Case (1870), 
L. R. 11 Eq. 192 ; 40 L. J. Ch. 19 ; 23 L. T. 400 ; 
19 W. R. 122. 

Annotations: — Consd. Re Freehold & General Investment 
(^o.. Green’s Case (1874), L. K. 18 Eq. 428. FoUd. Re 
Tome Valley Ry., Forbes* Case (1875), L. R. 19 Eq. 353. 
Consd. Portal v. Emmons (1876), 1 C. P. D. 201. Refd. 
Re Esparto Trading Co. (1879), 12 Ch. D. 191. 

8139. Resignation from directorship.] 

-By a private Act of Parliament, which incor- 
porated 1845 Act, it was enacted that E., & certain 
other persons named, all other persons who had 
already subscribed, or siiould thereafter subscribe, 
t/O the undertaking should be united into a co. for 
the purposes therein mentioned ; that the number 
of directors should bo six ; that the qualification of 
a director should be the possession of his own right 
of fifty shares ; that F. & certain other persons 
should be the first directors of the co., & should 
continue in office until the first ordinary meeting, & 
that at that meeting the shareholders might either 
continue in office the directors appointed by the Act, 
or any of them, or might elect a new body of 
directors, or directors to supply the place of those 
not continued in office, the directors appointed 
by the Act being, if qualified, eligible for re-elec- 
tion. F. acted as a director until tlie first ordinary 
meeting, when ho retired from office, & never 
afterwards had anything to do with the co. Ho 
never applied for any sliares, nor were any over 
allotted to liim, nor was he ever placed on the 
register of shareholders : — Held : F. must be 
settled on the list of contributories for fifty shares. 
— Re Teme Valley Ry. Co., Forbes’ Case 
(1875), L. R. 19 Eq. 353; 44 L. J. Ch. 356 ; 
23 W. R. 402. 

Annotations : — Consd. Re Pelotas CofCoo Co., Kanith’e Caso 
(1875), L. R. 20 Eq. 506 ; Portal v, Emmeus (1876), 1 
O. P. JD. 201. Distd. Re East Norfolk Tram. Co., Barber’s 
Case (1877), 26 W. R. 3. Consd. Re Esparto Trading Co. 
(1879), 12 Ch. D. 191. Refd. Portal v. Emmens (1876), 
46 L. J. Q. B. 179 ; Re Modloal Attendance Assocn., Onslow’s 
Case (1886), 55 L. T. 162. 

8140. .] — Kipling v. Todd, No. 

7879, ante, 

8141. — Payments received for 

services as director.] — ^By a private Act of Parlia- 
ment which incorporated 1845 Act, it was enacted 
that the number of directors of a co. should be 
three ; that the qualification of a director should 


be the possession in his own right of not less than 
twenty shares ; that P. & certain other iperso^ 
should be the first directors, & should continue in 
office imtil the first ordinary meeting, & that at 
that meeting the shareholders might either con- 
tinue in office the directors appointed by the Act, 
or any of them, or might elect a new body of 
directors to supply the place of those not continued 
in office, the directors appointed by the Act being, 
if qualified, elegible for re-election. No ordinary 
meeting of the co, was held within six months 
after passing of Act in Aug. 1876. P. resigned his 
office as director in May, 1877, & received a cheque 
for £26 5s. for his services. In Feb. 1878, P. was 
for the first time placed on the register for twenty 
shares, & notice of this was sent to him. On 
Feb. 4, a call of £2 a share was made on all 
shareholders, including P., who resisted the call on 
the ground that he was not a shareholder, having 
never applied for any shares, that ho had never 
attended any director’s meetings since the Act was 
passed, & that he had resigned his office as director 
& therewitli his inchoate right to shares : — Held : 
P. was liable in respect of these twenty qualifica- 
tion shares &; must pay the call ; the resignation 
of tlie office of director did not imply the surrender 
of the director’s qualification shares. — North & 
South Woolwich Subway Co. v. Pym (1878), 
39 L. T. 346 ; 27 W. R. 259. 

8142. .] — Mammatt v. Brett, 

No. 7880, ante, 

8143. Agreement with promoter for 

allotment of fully paid-up shares.] — N. became 
one of the original directors of a railway co. at the 
solicitation of R., the promoter of, & subsequently 
solr. to, the co. The qualification of a director was 
twenty shares, but R. promised N. that he should 
have twenty fully-paid up shares given to him 
as his qualification. The co. was not bound by 
this promise, & had no power to allot paid-up 
shares except for value received. N. acted as a 
director of the co., received fees for his services. 
He was from time to time present at the sealing 
of the register, on which his name was entered as 
the liolder of twenty paid-up shares. He also 
received notices of calls due on these shares, but 
he took no notice of the applications. He also 
concurred in a report, which spoke of him as 
eligible for election as director. Subsequently R. 
procured twenty fully paid-up shares to be trans- 
ferred to N., & N.’s name then stood on the 
register as the holder of twenty fully paid-up 
shares, & twenty other shares on which nothing 
had been paid. No letter of allotment was ever 
sent to N. A writ of aci, fa, having been issued 
against N. : — Held : N. was holder as well of the 
twenty unpaid shares as of the twenty fully paid-up 
shares. — Ilfracombe Ry. Co. v, Nash (1870), 
22 L. T. 209 ; 18 W. R. 431. 

8144. No register formed.] — P ortal 

V. Emmens, No. 7878, ante, 

Calls.] — See Nos. 8138, 8139, ante, 

Execution for debts of company.] — See 

Nos. 7878-7880, 8143, ante, 

8145. In respect of shares held as trustees for 
company — Subsequent annulment of trust.] — 
Preston v. Grand Collier Dock Co., No. 7975, 
ante. 

8146. In respect of additional shares — Sub- 
scribed for in order to procure Act.] — The directors 
of a joint-stock co., in order to comply with a- 
standing order of the House of Lords, as a means 


PART IX. SECT. 9, SUB-SECT, B. 

8139 i. In respect of qualification shares — No shares allotted — Resignation from dvredorship,^ — Re Dublen & Rathcoolb 
Ry. Co., O’Bbibjn’s Case (1877), I. R. 11 Eq. 422.— IR. 



1162 


Companies. 


Sect, 9. — Directors: Sub-sects, 6, 6 7, Sect. 10.] 

of procuring an Act of incorporation, subscribed 
for a large additional number of shares, in the 
undertaking, & signed a declaration that they held 
them in trust for the co., but did not pay the 
deposit on or register them. Subsequently, at a 
specia] general meeting of the co., it was resolved 
that the trust should be annulled, & the shares 
transferred to the secretary, to be held by him at 
the disposal of the co., this resolution was con- 
fijTned at a subsequent meeting of the directors. 
The directors made calls on the registered shares, 
& pTOceeded to enforce payment of them : — Held : 

( 1 ) the directors were liable in respect of the 
deposit, & all calls to be made on such additional 
shares, & the same must be considered as bond fide 
subscriptions ; (2) they could not be considered 
as exonerated from such liability by the proceeding 
taken to annul the trust, & transfer the shares. — 
Mangles v. Grand Collier Dock Co. (1840), 10 
Sim. 519 ; 2 By. & Can. Cas. 359 ; 9 L. J. Ch. 177 ; 
4 Jur. 333 ; 69 E. K. 716. 

8147. Defunct company — Liability account for 
surplus.] — Suit by a preference shareholder in a 
railway co., with three classes of shareholders, on 
behalf of himself & all other shareholders, against 
the directors, alleging that the undertaking had 
some years previously been sold to another co., 
from whom a sum of stock had been received by 
way of consideration more than sufficient to pay 
the liabilities of the co., & that the functions of the 
co. had ceased ; & praying an account against the 
directors, that the surplus might be divided among 
the shareholders, & tlie co. wound up ; — Held : the 
directors were liable to account for the funds 
remaining in their hands, & pltf. was entitled to a 
decree, subject to the shareholders whose interests 
were different from pltf.'s being represented before 
the ct. — Cramer v. Bird (1868), L. B. 6 Eq. 143 ; 
37 L. J. Ch. 835 ; 18 L. T. 315 ; 16 W. B. 781. 

In respect of contracts.] — See Agency, Vol. I., 
pp. 647, 663, Nos. 2668, 2671, 2785. 

8148. For acts of servants — Superintendent & 
engineer — Nuisance — Directors personalty Ignorant 
of engineer’s acts.] — In an indictment against a co. 
for a nuisance, the question for the jury is, whether 
the special acts of the particular co. complained of 
amount to a nuisance. The directors are answer- 
able for an act done by their superintendent & 
enginc^er, under a general authority to manage the 
works, though they are personally ignorant of the 
particular plan adopted, & though such plan be a 
departure from the original & understood method, 
which the directors had no reason to suppose was 
discontinued. — B. v. Medley (1834), 6 C. <&: P. 
292 N. P. 

Annotations : — Refd. Tarry v. Ashton (1876), 1 Q. B. D. 314 ; 
yherras v. De Rutzen, [1895] 1 Q. B. 918. 


Sub-sect. 6. — Meetings op Directors. 

8149. What constitutes meeting — “ Court of 
directors.”] — SouraAMproN Dock Co. v. Biciiaiids 
No. 7926, a7iie. 

8150. Within 1845 Act, s. 92.1— Directors 

exercising the powers conferred by 1845 Act, must 
act together, & as a board. The prescribed quorum 
of directors in deft.’s co. being three, the secretary 
affixed the seal of the co. to a bond, after having 
obtained the wiitten authority of two directors at 
a private interview, at another private inter- 
view the verbal promise of a third to sign the 
authority. The co. being sued upon this bond : — 
Held : the seal of the co. was affixed without lawful 


authority, & the co. were therefore not liable on 
the bond. — D’A rcy v. Tamar, Kit Hill & 
Calungton By. Co. (1867), L. B. 2 Exch. 168 ; 
4 H. & C. 463 ; 86 L. J. Ex. 37 ; 14 L. T. 626 ; 
30 J. P. 792 ; 12 Jur. N. S. 648 ; 14 W. B. 
968. 

Annotations : — Consd. lie BoneUl’s Telegraph Co.. Collie’s 
claim (1871), L. R. 12 Eq. 246. Distd. Re Great Northern 
Salt & Chomical Works, jEicn. Kennedy (1890), 44 Ch. D. 
472. Consd. County of Gloucester Bank v, Rudry 
Merthyr Steam & House Coal Colliery Co., [1895] 1 Ch. 
620 ; Re Haycraft Gold Reduction & Mining Co., [1900] 
2 Oh. 230. Refd. Cook v. Ward (1877), 2 O. P. D. 255 ; 
Re Great Northern Salt & Chemical Works, Ex p. Fenwick 
(1891), 36 Sol. Jo. 42. Mentd. Mahony v. East Holyford 
Mining Co. (1875), L. R. 7 H. L. 869 ; Duck v. Tower 
Galvanizing Co., [1901] 2 K. B. 314 ; Ruben v. Great 
Fingall Consolidated, [1904] 2 K. B. 712. 

8151. Attendance at meetings — Exclusion of 
directors — Validity.] — G reat Western By. Co. 
V. Bush OUT, No. 7847, ante, 

8152. Business at meetings — Minority bound by 
majority.] — The majority binds the minority in co. 
committees, unless evidence of dissent is given. — 
Barker v. Griffiths (1847), 9 L. T. O. S. 76. 

8153. .] — Where, by the constitution 

of the committee, the acts of the majority of the 
managing committee of a co. bound the whole ; — 
Held : a solr., employed by the committee in a 
suit instituted against the committee by some of 
the shareholders for misconduct, was authorised 
to enter an appearance for any one of the members 
of the committee. — G oodman v. De Beauvoir 
( 1848), 12 L. T. O. S. 266 ; 12 Jur. 989. 

Annotation : — Refd. Tomlinson v, Broadsmiih, [1896] 
1 Q. B. 386. 

8154. Provided minority heard.] 

Great Western By. Co. r, Bushout, No. 7847, 
aiite, 

8155. Minutes of meetings — Validity of signature 
— At subsequent meeting.] — S outhampton Dock 
Co. V. Bichards, No. 7926, ante, 

8156. .] — West London By. 

Co. V, Bernard, No. 7856, ante, 

8157. At some subsequent period.] — 

(1 ) By a local act it was required that the trustees 
under the act should keep a book of their proceed- 
ings, “ & the chairman of every meeting of the 
tmstccs shall subscribe his name at the end of 
the proceedings of the trustees at such meeting ” : 
Held : a book of proceedings was admissible in 
evidence, where the proceedings of each meeting 
wxTe signed by the chairman thereof, although it 
appeared that, in point of fact, he did not sign at 
the meeting itself, or at any other meeting. 

(2) The act required the shareholders to pay “ to 
the treasurer ’ ’ : — Held : an order of the trustees to 
pay into a certain bank, “ to the account of P. M., 
treasurer,” was sufficient. 

(3) The act provided, that “ in all cases wdiere it 
might be necessary for the trustees to give any 
notice in vn^iting to any person whatever under the 
provisions of the act,” such notice should be signed 
in a ijarticulai’ manner : — Held : in an action 
against a shareholder for calls, the declaration 
averring that deft, had had ” due notice ” of 
such calls, to wit, ” by notice in writing signed,” 
etc., in the manner pointed out by the act, it was 
necessary to prove a notice signed in the manner so 
pointed out, although the act did not contain any 
express provision that notice in writing of calls 
should be given to shareholders. 

(4) The Act provided that, where any notice 
was to be given by the trustees, such notice should 
bo in writing or in print, signed by three or more 
of the trustees or their clerk or clerks for the time 
being by their order : — Held : a notice signed with 
the names of the clerks to the trustees, but signed 



Part IX. — Statutory Companies for Public Purposes. 


1153 


in fact not by such clerks but by a clerk employed 
by them was insufficient. 

(6) Semble : (Coleridge, J.) a signature by 
one of two joint clerks to the trustees in the name 
of the two was sufficient, — Miles v. Bough (1842), 
3 Q. B. 845 ; 3 Ry. & Can. Cas. 068 ; 3 Gal. & Dav. 
119 ; 12 li. J. Q. B. 74 ; 7 Jur. 81 ; 114 E. R. 732. 


Annotations : ~~A8 to (1) Folld. Inglls v. G. N, Ily. (1852), 
19 L. T, O. S. 149. Reid. West London Ily. v. Bernard 
(1843), 3 Q. B. 873. As to (4) Retd. R. v. Kent JJ. (1873), 
42 L. J. M. C. 112. Asia (5) Retd. Miles v. Cooto (1844), 
3 L. T. O. S. 281. Generally, Mentd. Ciindell v. Dawson 
(1847), 4 C. B. 370. 


8158. Meeting adjourned — One signa- 

ture for both meetings.] — Inglis v. Great 
Northern Ry. Co., No. 7916, ante. 

8159. Effect of signature — Admissibiiity of 

minutes as evidence — Without proof of signature.] 

— Shefp'ield, Asiiton-under-Lyne Man- 

chester Ry. Co. v. Woodcock, No. 7989, a^ite. 

—See, also, No. 8157, ante. 


SuH-SECT. 1 . — Retirement and Removai.. 

8160. Power of shareholders to remove directors 
— In general meeting.] — Isle of Wight Ry. Co. 
V. Tahourdin, No. 8179, post. 

such power In special Act.] — 

Where a co. is formed by a special Act incor- 
porating 1845 Act, the shareholders liave power 
to remove directors under 1845 Act, s. 91, even 
though such 130 wer is not contained in the special 
Act.—WEST Somerset Minp:ral Ry. Co. v. 
Robinson (1917), 34 T. L. R. 132 ; 62 Sol. Jo. 175. 


Sect. 10.~OTHER OFFICERS. 

8162. Who are — Consulting engineer.] — A bill was 
fded by a former officer of a railway co. to obtain 
distribution of a sum of money which had been 
set apart for the compensation of the officers of 
the co., on its amalgamation with another co. 

An incpiiry was directed at chambers, and the 
chief clerk found that pltf. was an “officer’’ of 
the CO., at an average salary of £500 a year, 
aJthougli at the actual time of the amalgamation 
he only held the appointment of consulting 
engineer, at an annual retaining fee of £100, & in 
arriving at this result the chief clerk took into 
consideration pltf.’s former engagament of traffic 
manager. The chief clerk submitted to the ct. 
what shares the persons entitled were to take. 
The other parties appealed from the decision of 
the chief clerk, as to the right of pltf. to participate 
in the fund : — Held : pltf. was an officer of the co., 
& the shares of the parties entitled to share must 
be determined on the principle of annuities, having 
regard to their several ages, & the amount of their 
salaries. — Bruff v. Cobbold (1874), 30 L. T. 597. 

8163. Authority of — Secretary — To bind com- 
pany by admission — Letters promising payment for 
work.] — In an action upon an agreement to do 
work for a railway co. to the satisfaction of a sub- 
committee & of the general board of directors, 
letters written by the secretary promising pay- 
ment : — Held : admissible evidence to prove that 
the work had been so done. — Bush v. Weiss 
(1846), 8 L. T. O. S. 137. 

8164. To bind directors.] — Wliere a 

director of a railway co. was present when the 
secretary was proposed & appointed, the letters of 
such secretary will not be evidence to bind that 
director, without showing in some way his autho- 
rity to act ; & such secretary having made an entry 

J. — VOL. X. 


in the minute book of the co., there being no names 
attached to such entry, or even the signature of 
the chairman to it : — Held : such entry was not 
evidence against the directors. 

A secretary has no authority generally to make 
contracts or to make communications to bind the 
CO. for which ho is supposed to be acting (Patte- 
eoN, J.). — Rennie v. Wynn (1849), 4 Exch. 691 ; 
19 L. J. Ex. 2 ; 14 K T. O. 8. 225 ; 154 E. R. 1392. 

8165. To make binding contract.] — 

A contract made by the secretary of a co. on behalf 
of the co. is not binding on them unless authorised 
by the directors or committee ; & such contract 
should be by deed, under the seal of the co., & 
signed by the directors as required by the Act of 
Parliament. — Williams v. Chester &, Holyhead 
Ry. Co. (1851), 17 L. T. O. S. 269 ; 15 Jur. 828. 

8166. Submission to arbitration.] 

— Collins v. South Stafb'ORDshire Ry. Co., No. 
8357, post. 

8167. Solicitor — To defend or refer action.] 

— A writ having issued in an action of debt 
against an incorporated railway co., defts.’ attor- 
ney consented to a judge’s order referring to arbn. 
“ the claims pf pltf. in the action.” Pltf. claimed, 
before the arbitrator, a sum for extra work 
occasioned by defts.’ breach of covenant. The 
arbitrator entertained this claim, though objected 
to, <fe awarded pltf. a sum in respect of it. The ct., 
having refused to set aside the award : — Held : (1) 
if the matter in dispute were not within the 
jurisdiction of the arbitrator, defts. should have 
applied to the ct. to revoke the submission ; but 
not having done so, & pltf. having set up this 
matter as “ a claim in the action,” & the arbitrator 
having so decided in respect of it, his award was 
binding, however erroneous ; (2) the submission 

was valid, though the attorney had no authority, 
under seal, to defend or refer the cause. — Eaviell 
V. Eastern Counties Ry. Co. (1848), 2 Exch. 
344 ; 6 Dow. & L. 54 ; 17 D. J. Ex. 297 ; 154 
E. R. 525 ; siib nom. Farrill v. Eastern 
Counties Ry. Co., 11 L. T. O. 8. 204. 

Annotations : — As to (1) Refd. HodgkiiiBon v. Fernie (1857), 

3 C. 15. N. S. 189 ; Kirk & BaudaU v. East & West India 

Dock Co. (3 88(>), 55 L. T. 245. Generally, Mentd. Smith 

V. Tronp (1849), 7 C. B. 757 ; Chaiubein v. Mason (1858), 

5 C. B. N. S. 59 ; Ncalo v. Gordon -Lennox (1902), 71 

L. J. K. B. 530 ; May v. Mills (1914), 30 T. L. R. 287. 

8168. Liability of — Treasurer — Submitting to 
reference to arbitration on promissory note — Com- 
pany authorised to sue & be sued by treasurer.] — 

A co. were authorised by statute to sue be sued 
by their treasurer, but he was not to be liable in his 
own person or goods by reason of his being deft, 
in any such action ; all costs incurred by liim in 
prosecuting or defending any action for the oo. 
were to be defrayed out of the moneys applicable 
to the purposes of the Act. Two actions between 
the treasurer & G., in one of which the treasurer 
was pltf., & in the other deft., were referred to an 
arbitrator, who awarded against the treasurer in 
both, with costs. The costs & damages being 
unpaid, & an attachment being moved for against 
the treasurer : — Held : he had not rendered 
himself personally liable by submitting to an order 
of reference ; & the ct. refused an attachment, 
but ordered a mandamus to the treasurer & direc- 
tors to pay the sums awarded. — C orpe v. Olyn 
( 1832), 3 B. & Ad. 801 ; 1 L. J. K. B, 272 ; 110 
E. R. 294. 

Secretary .] — See Agency, Vol. I., p. 610, 

No. 2664. 

gl09. To produce company’s books.] 

— In obedience to the instructions of his directors, 
& in disobedience of the order of the district 
prothonotary of the Common Pleas at Lancaster, 

o a 
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Sect 10 . — Other officers. Sect, 11 : Sub-sects, 1 
2, A, B, ; sub-sect. 3,] 

6 of the order of an arbitrator, the secretary of a 
CO. refused to produce, before the arbitrator, 
numerous books &, papers of the co., which pltf.’s 
attorney swore to be material to his case : — Held : 
the secretary, being in the position of a servant, 
was justified in obeying the orders of his masters 
not to produce the documents, & a rule to attach 
him for contempt discharged. — Crowther v. 
Appleby (1873), L. K. 9 C. P. 23 ; 43 L. J, C, P. 

7 ; 22 W. R. 205 ; suh nom. Re Sharpley, Crow- 
ther V, Appleby, 29 L. T. 580 ; 38 J. P. 24. 

Annotations : — ^Refd. Eccles v. Louisville & Nashville Rail- 
road Co., [1912] 1 K, B. 135. Mentd. Forbes v. 8amuel, 

[1913] 3 K. B. 706. 

.]— aS^cc, generally, Discovery, 

Inspection & Interrogatories. 

8170. Solicitor — On contract — Made by him 

as such.] — Wliere an attorney of a railway co. 
contracted as such, but managed all the concerns 
of the co., there being no acting committee : — 
Held : the attorney was not personally liable under 
such contracts. — Russel v. Reece (1847), 2 
Car. & Kir. 669. 

8171. Remuneration of — Secretary — Right to re- 
cover by action — No determination in general 
meetings.] — Under 1845 Act. s. 91, the deter- 
mination as to the remuneration of the secretary 
of a co. is to be exercised only at a general meeting. 
But it is no answer to an action by a secretary for 
his salary, that no determination as to such salary 
had ever been exercised at any general meeting 
of the CO. — Bill v, Darenth Valley Ry. Co. 
(1856), 1 H. N. 305 ; 26 L. J. Ex. 81 ; 27 
L. T. O, 8. 204 ; 2 Jur. N. S. 595 ; 4 W. R. 684 ; 
156 E. R. 1219. 

Annotations : — Distd. Page & Bishop v. Eastorn & Midlands 

Ry. (1H84), Cab. & El. 280. Reid. Roberta v. Smith 

(1859), 4 H. &; N. 315. Mentd. Prince of Wales Assce. 

Hoc. V. Athcna'um Assoo. Soc. (1858), 3 C. B. N. S. 756, n. 

8172. Right to prove In winding up.] — 

The secretary of a bkpt, railway co., although he 
was also a shareholder in the same, allowed to 
prove on the estate of the co. for the amount of his 
salary, all the other debts of the co. having been 
paid . — Re Tring, Reading & Basingstoke Ry. 
Co., Ex p. Green (1848), 11 L. T. O. S. 248 ; 
12 .Jur. 534. 

Auditors.]— No. 8188, 

8173. Security of surety for due performance of 

duty — Discharge of surety — Amalgamation of com- 
panies.] — Dtibt on bond given by deft. & another 
to the Ij. & C. Ry. Co. as sureties for the due 
performance by G. of his duties as clerk. The 
condition of the bond was, that if G. should render 
to the L. & C. Ry. Co., or to the committee for 
managing the liondon terminus of the L, <& C., 
L. & B., 8. E. Rys. a true account of all the 

receipts & payments of him as such clerk, & also 
should pay to the L. & C. Ry. Co., or to the 
committee, all sums as ho should receive on account 
of the co. or committee, then the obligation to be 
void. Deft, pleaded, thirdly, the bond was made 
before the passing of the railway Act to consolidate 
the L. & B. & li. & C. Ry. Cos., & that the action 
was commenced afterwards, & that the L. & C. Ry. 
Co. thereby became dissolved ; fourthly, that from 
the making of the bond up to the time of tlie 
passing of the said Act, G. rendered to the L. C. 
Ry. Co. an account of all receipts & payments, Sc 
paid all sums received by him as such clerk : — Held : 
(1) third plea was bad, & was no defence to the 
action, inasmuch as the new co. was the same as 
the two old ones with additional powers, & the 
amalgamation of the cos. did not affect the 


responsibilities of deft, or G. ; (2) fourth plea was 
also bad, for not alleging a payment to the com- 
mittee of the moneys received by G. on account 
of the three cos. — London, Brighton & South 
Coast Ry. Co. v, Goodwin (1849), 3 Exch. 320 ; 
6 Ry. & Can. Cas. 177 ; 18 L. J. Ex. 174 ; 12 
L. T. O. 8. 354 ; 154 E. R. 866 ; subsequent pro- 
ceedings, 3 Exch. 736. 

Annotations : — ConUd. Eastern Union. Ry. v, Cochrane 
(1853), 9 Exch. 197. Refd. Davis v, Cary (1850), 16 
Q. B. 418. 

8174. -.] — Deft., as surety, exe- 

cuted a bond, conditioned for the faithful service 
of a clerk to a railway co. Whilst the service 
continued, that co. Sc another railway co. were 
dissolved, Sc united into one co. by a statute ; 
which provided that all bonds, etc., made or 

1 entered into with, in favour of, or by the dis- 
solved cos. should “ be & remain as good, valid, Sc 
effectual in favour of Sc against Sc with reference 
to the new co., Sc might be proceeded on Sc en- 
forced in the same manner, to all intents Sc pur- 
poses, as if the last-mentioned co. had been a 
party to & executed the same, or had been named 
or referred to therein instead of the persons, co., 
or party actually named therein respectively ” : — 
Held : deft, was liable for breaches of the bond 
committed by the clerk after the union of the 
two cos.— Eastern Union Ry. Co. v, Cochrane 
(1853), 9 Exch. 197; 7 Ry. & Can. Cas. 792; 

2 C. L. R. 292 ; 23 L. J. Ex. 61 ; 22 L. T. O. 8. 
104 ; 17 Jur. 1103 ; 2 W. R. 43 ; 156 E. R. 84. 

8176. Change in mode of remunera- 

tion.] — In Jan. 1851, deft., as surety, executed a 
bond to a railway co., which, after reciting that 
the CO. had agreed to appoint L. as their clerk or 
agent, for the purpose of scdling coal, at a yearly 
salary of £100, was conditioned for the due account- 
ing by L. of all moneys received by liim for t he use 
of the CO. L. perfoimcd the duties of such clerk 
or agent at the above salary, until May, 1851, 
when it was agreed between Iv. Sc the co. to 
substitute for such siilary a commission of 6d. per 
ton on all coal for which ho should obtain orders. 
From that time L. was paid for his services by 
such commission, which amounted to a larger sum 
than the fixed salary. In 1852, L. was indebted 
to the co. for sums winch he did not pay over ; Sc 
the co. having sued deft, on the bond : — Held : 

(1 ) tlie bond was valid, although the co. had no 
power to deal in coal ; (2) the condition of the 

bond was restrained by the recital, so that deft., 
as surety, only undertook to be responsible for 
the faithful conduct of li. whilst he continued clerk 
at such fixed salary, & consequently deft, was not 
liable after the change in the mode of remunera- 
tion. — North Western Ry. Co. v, Whinray 
(1854), 10 Exch. 77 ; 2 0. L. R. 1207 ; 23 L. 3. Ex. 
261 ; 23 L. T. O. 8. 163 ; 156 E. R. 363 ; sub nom, 
London Sc North-Western Ry. Co. v, Whinray, 

2 W. R. 523. 

Annotations: — Refd. Holme r. Bnmskill (3 878), 3 Q. B. D. 
495. Mentd. Stewart v. M'Koan (1855), 24 L. J. Ex. 
145 ; Saudei'Bon v. Aston (1873), L. R. 8 Exch. 73. 

.] — See, generally. Guarantee. 


Sect. 1 1 .—REGULATION AND MANAGEMENT. 

Sub-sect. 1. — ^Bye-Laws. 

See, gefierally. Corporations, Vol. XIII., pp. 
325-338 ; Public Health Sc Local Administra- 
tion. 

Of particular companies.] — See specific Titles, 
passim. 
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Sub-sect. 2. — Meetings of Members. 

A, Convention of. 

See, generally. Corporations, Vol. XIII,, pp. 
339-341 ; & compare Part III., Sect. 30, sub-sect. 3, 
B., ante, 

8176. Necessity for special notice — Remuneration 
for past services of directors.] — Remuneration for 
past services of directors cannot be voted at an 
ordinary general meeting unless special notice be 
given oi the intention to propose such a resolution. 
— Hutton v. West Cork Ry. Co. (1883), 23 Ch. D. 
654 ; 52 L. J. Ch. 377 ; 48 L. T. 626 ; 31 W. R. 
542 ; 071 appeal, 23 Ch. I>. 660, C. A. 

Annotations : — Mentd. Re Leicostor Club & County llaco- 

cuorso Co., Ex p. Cannon (1885), 30 Ch. D. 629 ; Tomkin- 
Ron V. S. E. Ry, (1887), 35 Ch. D. 675 ; Henderson v. 
Bank of Australasia (1888), 40 Ch. D. 170 ; lie Newman, 
[1895] 1 Ch. 674; Kaye v. Croydon Tram. Co., [1898] 

1 Ch. 358 ; Re Newspaper Proprietary Syndicate, Hop- 
kinson v. Newspaper Proprietary Syndicate, [1900] 2 On. 
349 : Stroud v. Royal Aquarliuu & Summer & Winter 
Garden Soc. (1903), 89 L. T. 243 ; Warren v. Lambeth 
Watcru'orks (1905), 21 T. L. K. 685 ; Cyclists’ Touring; 
Club 17. Hopkinson, [1910] 1 Ch. 179 ; Moriarty i7. Regent's 
Garage Co., [1921] 1 K. B. 423. 

8177. Adoption of agreement for sale of 

undertaking & compensation of officers — Suffi- 
ciency of notice.] — K ayp: v. CUioydon Tramways 
C o., No. 8126, ante. 

8178. Resolution to authorise deposit of 

bill in Parliament.] — H ull & Barnsley Railway 
& Dock Co., Ellis v. Smith (1889), 5 T. D. K. 347. 

8179. Extraordinary meeting — Requisition to 
directors — Refusal of directors to call meeting — 
Whether justified.] — (1) Where the prescribed 
Humbler of shareholders have, under 1845 Act, 
s. 70, issued a recpiisition to the directors to call an 
extraordinary meeting, if th(7 object of the pro- 
posed meeting is one wliich can be carried out in 
a legal way, the directors canru^t, on the ground 
that resolutions following the precise terms of the 
requisition would bo illegal, refuse to call the 
meeting, or limit their notice calling the meeting 
to those objects of the requisition which they 
consider legal. 

(2) Directors may be removed at a general 
meeting of the company, though no power for 
that purpose is (expressly given by the special Act. 

(3) Wliere directors decline to exercise their 
power of filling up casual vacancies in their body 
under sect. 89 of above Act, or where no sufficient 
quorum of directors remains, a general ipeeting 
may appoint new directors. — I sle of Wight Ry, 
Oo. V, Tahourdin (1883), 25 Ch. D. 320 ; 53 
L, J. Ch. 353 ; 50 I.. T. 132 ; 32 W. R. 297, C. A. 

Arinotations : — As io (1) Refd. Fruit & Vegetable Growers’ 
Assocn. 17. Kekewicb, [1912] 2 Oh. 52. As to (2) Apld. 
West Somerset Mineral Ry. v. Robinson (1917), 62 Sol. Jo, 
175. As to (3) Consd. Barron v. Potter, Potter i7. Berry, 
[1914] 1 Ch. 895. Ocnerallu. Mentd. Automatic Self- 
Cloaiising Filter Syndicate Co. i7. Cunlngbame, [1900] 

2 Ch. 34 ; Salmon v. Quin & Axtons, [1909] 1 Ch. 311. 

B, Proceedmgs at Meeihigs, 

See, generally. Corporations, Vol. XIII., pp. 
341-348 ; compare Part III., Sect, 30, sub-sect. 
3, D,, ante, 

8180. Resolution to be passed by “ majority in 
value of shareholders.**] — The “majority in 
value of the shareholders, or of the shareholders of 
a particular class,” which is required by Metropolis 
Water Act, 1902 (o. 41), sched. 4, s. 1, to enable 
a scheme of the directors for the distribution of 
the compensation payable for the x>iitchase of a 
metropolitan water undertaking to be submitted 
to the Ch. Div. of the High Ct,, means a majority 
in value of all the shareholders of the co. or of the 
particular class, & not merely a majority in value 
of the shareholders present at the meeting. — 


Clay v. Grand Junction Water Works Co. 
(1904), 21 T. L. R. 31. 

8181. Voting by proxy — Payment of stamps & 
postage — Out of company’s funds.] — A controversy 
had been going on for some years between the 
directors of a ry. co. & a body of shareholders with 
reference to questions of policy affecting the 
management of the co. ; previously to the half- 
yearly general meetings the directors sent to each 
shareholder a circular setting out the facts & the 
views of the directors & asking the support of the 
shareholders at the meeting ; with this was 
enclosed a stamped proxy paper containing the 
names of three of the directors as proxies, with 
a stamped cover for return. The expenses of 
printing, posting, & stamping those documents 
was paid for out of the funds of the co. In an 
action by the shareholders to restrain the co. 
the directors from using the funds of the co. in 
paying expenses thus incurred : — Held : it was 
the duty of the directors to inform the shareholders 
of the facts, of their policy, & the reasons why 
tliey considered that this policy should be main- 
tained supported by the shareholders, &; they 
were justified in trying to influence & secure votes 
for tMs purpose, &, accordingly, expenses which 
had been bond fide incurred in the interest of the 
CO. were properly payable out of the funds of the 
CO. — Peel v, London & North Western Ry. Co., 
[1907] 1 Ch. 5 ; 70 L. J. Ch. 152 ; 95 L. T. 807 ; 
23 T. L. R. 85 ; 14 Mans. 30, C. A. 


Sub-sect. 3. — Company Books and Documents. 

See, generally. Corporations, Vol. XIII., pp. 
302-305, 348, 350. 

8182. As evidence — Against stranger — Member 
contracting with company.] — A co. was, by its 
incoiq)orating Act, reijuired to keep books foi* the 
inspection of every memhov Held : tlie books 
were not evidence for the co. against a stranger, in 
order to prove, that the provisions of th(7 Act had 
not been complied with. 

The principle upon wliich parlnersliip books are 
evidence against all the partners, is, that they are 
kept by themselves, or by their servants under 
their authority. Therefore, as the clerk of the co., 
when once appointed, is under the control of no 
individual member, a proprietor entering into a 
contract with the co. is to be deemed a stranger, 
& cannot he affected by any entry made under the 
order of the whole body. — H ill v. Manchester & 
Salford Waterworks Co. (1833), 5 B. & Ad. 
806 ; 2 Nev. & M. K. B. 573 ; 3 L. .7. K, B. 19 ; 
110 E. R. 1011. 

Annotations : — Refd. Clarke i7. Imperial Gas Light & Coke 
Co. (1832), 2 L. J. K. B. 30. Mentd. Lainson v. Tremero 
(1834). 1 Ad. & El. 702 ; Mestayor v. Biggs (1834), 4 Tyr. 
466 ; Doo d. Chandler v. Ford (1835), 3 Ad. & El. 649 ; 
Horton v, Westminster Improvement Comrs. (1852), 7 
Exch. 780 ; Norwich Corpii. v. Norfolk Ry. (1855), 4 
E. Sc B. 397 ; Royal Brltisli Bank v. Turmiand (1855), 5 
E. & B. 248 ; Prince of Wales Assce. i7. Harding (1858), 
K. B. & E. 183 ; Re Young i7. Brompton, etc. Waterworks 
Co. (1861 ), 1 B. & S. 675 ; Re Companies Acts, Ex p. 
Watson (1888), 21 Q. B. I). 301. 

8183. Inspection of — By creditor.] — ^By a canal 
Act, it was provided that the directoi’s should keep 
books & that the proprietors, land-owners, &; 
others interested in the navigation, should be at 
liberty to inspect the co.’s books : — Held : a bond- 
credilir was entitled to such inspection, to enable 
him to meet the defence intended to be set up by 
the co. in an action upon the bond.— P ontkt v, 
Basingstoke Canal Co. (1835), 2 Bing. N. O. 
370 ; 2 Scott, 543 ; 5 L. J. 0. P. 153 ; 132 E. R. 
145. 
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Seel* 11. — Regulation and management : Sub-sects, 
3, 4 cfe 5, ^ 

8184. -.] — A sect, of a railway Act 

required the co. to keep books containing accounts 
of the receipts & expenditure of the co. for the 
inspection of creditors. The co. kept certain 
journals professedly in compliance with that sect., 
& containing entries of receipt & expenditure : — 
Held : the co. were not bound to allow inspection 
by a creditor of any other books than those kept 
under that sect., & the ct. could not enter into an 
inquiry, whether those books were properly kept 
so as to contain all that the legislature intended. — 
R. V. Great Western Ry. Co. (1849), 13 L. T. O. S. 
256. 

Accounts.] — See Sub-sect. 4, post, 

Register of mortgages & bonds.] — See 

Sect. 14, sub-sect. 5, post. 


Sub-sect. 4. — Accounts and Audit. 

8185. Inspection of — Grounds for granting.] — 

By 1845 Act, s. 115, the directors are ordered to 
keep full & true accounts of all sums of money 
expended on behalf of the co. By sect. 119 the 
directors are required to appoint a book-keeper to 
enter the accounts in books to be kept for the 
purpose, & every such book-keeper shall permit 
any shareholder to inspect such books A take 
copies & extracts therefrom. 

Under above provisions a shareholder is not 
entitled to inspection of the books of a public 
CO. unless he satisfies the ct. that he requires such 
an inspection for a bond fide purpose & not out of 
mere idle curiosity. Therefore where a share- 
holder applied for a writ of mandamus calling on 
the directors to permit him to inspect the books 
without showing that he had any definite object 
in view beyond looking at the accounts : — Held : 
application must be refused. — R. v, London & St. 
Katharine Docks Co. (Directors) (1874), 44 
L. J. Q. B. 4 ; 31 L. T. 588 ; 23 W. R. 136. 
Annotations : — Reid. Mutter v. Eastern & Midlands Ry. 

(1888), 38 Ch. D. 92 ; R. v. Rank of England Governor 

riSOl), 7 T. R. R. 421. Mentd. Davies v. Gas Light & 

Coke Co., 119091 1 Ch. 248. 

8186. Auditors — Certificate of — Effect of — Rail- 
way Companies Act, 1867 (c. 127), s, 30.] — 

Bloxam V. Metropolitan Ry. Co., No. 8193, post, 

8187. Powers of — To appoint accountant — 

Without consent of co-auditor.] — An auditor 
appointed under 1845 Act, is entitled to appoint 
an accountant under sect. 108 of that Act, without 
the consent of his co -auditor. — Steele v, Sutton 
Gas Co. (1883), 12 Q. B. D. 68 ; 53 L. J. Q. B. 
207 ; 49 L. T. 682 ; 32 W. R. 289, D. C. 

8188. Remuneration.] — 1845 Act, s. 91, 

prevents auditors from recovering any other 
remuneration than that fixed upon at a general 
meeting of the co. — Page & Bishop v. Eastern & 
Midlands Ry. Co. (1884), 1 Cab. & El. 280. 

8189. Balance sheet — “ Transaction — What is 
— 1845 Act, s. 116.] — Cross v. Imperial Con- 
tinental Gas Assocn., No. 8200, post. 


Sub-sect. 5. — Dividends. 

A, In General, 

8190. Meaning.] — ^By a railway co.’s Act, after 
reciting that the co. had issued certain “ prefer- 
ence shares,” on the terms of the holdei*s thereof 
being entitled to “ fixed preferential dividends 


thereon, payable out of the revenues of the co.,” 
at certain rates in the Act mentioned, it was 
enacted, that the income of the co., from time to 
time applicable to the payment of interest on 
moneys borrowed & dividends on shares, should 
be applied, first, in payment of the interest, from 
time to time accruing, on mtges. & bonds ; next, 
in payment of the preferential dividends on the 
several classes of preference shares, in the order in 
the Act specified ; &, lastly, in payment ratably 
of dividends on original shares. The contracts 
upon which the preference shares had been issued 
& taken up, irregular in themselves but rendered 
valid by the Act, were to the effect that such pre- 
ference shares should be entitled, some to a divi- 
dend at a certain given rate per cent for a given 
number of years, & at a lower given rate in per- 
petuity thereafter ; others to a given rate per 
cent without restriction as to time ; & others at 
a given rate per cent for a term ceitain, there- 
after until such time as they were redeemed by the 
CO. : — Held : coupling the enacting part of the 
Act witli the recitals in its preamble, & having 
regard to the contracts upon which the shares 
were issued, the holders of sucli preference shares 
were entitled, according to their priorities inter se, 
to arrears of former dividends before any dividend 
could be paid to the holders of ordinary shares ; 
for the word “ dividend ” is not, ex vi termini ^ 
restricted to profits accruing during any given 
period ; <fe here, the consequences of so restricting 
it would be to enable the holdei*s of ordinai’y 
shares so to arrange the declaration of their 
dividends as to prevent the holders of preference 
shares from deriving any of the advantages for 
which they had stipulated. — Crawford v. North 
Eastern Ry. Co. (1856), 3 K. & J. 723 ; 3 Jur. 
N. S. 1093 ; 69 E. R. 1301. 

8191. .] — (1) Preference shares in a railway 

co. were issued under the provisions of an Act 
of Parliament authorising the co. to guarantee the 
payment of dividends tliereon at a fixed rate in 
preference to the payment thereof on the ordinary 
shares of the co. The resolution for issuing them 
provided that they should bear “ £5 per cent 
interest or preference dividend in perpetuity.” 
Other preference shares were issued under an 
Act of Parliament providing that the holders should 
be entitled to dividends thereon at a given rate 
” in preference to the x^aynient of dividends on 
the ordinary shares ” : — Held : if the profits at 
any period of distribution were insufficient to pay 
in full the dividends due to the preference share- 
holders, the arrears must be jiaid out of subsequent 
profits. 

(2) A subsequent Act of Parliament directed 
the profits of a particular half-year to be applied 
in replacing a loss sustained by the co., & directed 
the surplus, if any, to be applied, so far as it would 
extend, in paying the preference shareholders 
their dividends for that half-year : — Held : this 
Act did not take away their claim against the subse- 
quent profits, & the right given them by the latter 
direction was cumulative & not substitutionary. 

(3) The word ” dividend,” if we look to its 
derivation, means obviously the fund to be divided, 
not the share of any particular partner or person 
in that fund, & strict language would require us 
to speak not of the dividend which each share- 
holder is entitled to receive, but of his aliquot 
portion of the dividend. In construing the clauses 
in these Acts which give to certain shareholders 
in preference to others rights to dividends we must 
construe the word “ dividend ” in a secondary 
sense & not according to its strict original meaning. 
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The word “ dividend ” carries no spell with it. 
Applicable to various subjects it is not intelligible 
without knowing the matter to which it is meant 
as referring ; & of course, where there is a con- 
text, it is liable t/O bo affected by that context. 
But defts.’ gloss upon it seems to me arbitrary &> 
fanciful. The word, as used in the places in which 
we have now to deal with it, means, I apprehend, 
share of profits. Nor can I discover any necessity, 
authority, or reason for limiting & restricting the 
effect of the word “ preference ” as defts. require 
it to be. The expression where we have to con- 
strue it seems to me correctly used in a large & 
general sense as between or amongst the stock- 
holders &> shareholders in respect of time & 
profits (Lord Cranworth, C.). — Henry v. Great 


whether the half of the office expenses was or was 
not rightly charged to capital, no interlocutory 
injunction could be granted on that ground, 
inasmuch as the balance carried over to the next 
half-year on the revenue account was much larger 
than the sum so charged ; (2) it was doubtful 

whether interest on debentures issued for lines in 
construction could be charged to capital ; (3) it 
was doubtful whether it was right to pay interest 
on the extension capital out of the money received 
from the contractors ; (4) the questions were not 
concluded by the certificate of the auditors under 
Railway Companies Act, 1867 (c. 127), s. 30 ; 
(5) these were not merely matters of internal 
management, & the ct. would interfere in such 
cases if the directors were acting ultra vires ^ & 


Northern Ry. Co. (1857), 1 De G. & J. 606 ; 4 

K. & J. 1 ; 27 L. J. Ch. 1 ; 30 L. T. O. 8. 141 ; 
3 Jur. N. S. 1133 ; 6 W. R. 87 ; 44 E. R. 858, 

L. C. & L. J.T. 

Annotations: — As to (1) Apld. Corry v. Londonderry & 
Enniskillen Ky. (1860), 29 Beav. 268. Consd. He London 
India Rubber Co. (1868), L. R. 5 Eq. 519. Apld. Allen 
V. Londonderry & Enniskillen Ry. (1877), 25 W. R. 524. 
Refd. Gregory v. Patebett (1864), 33 Boav. 595 ; WiU v. 
United Lankat Plantations Co., [1912] 2 Ch. 571. As to (2) 
Consd. lie London India Rubber Co. (1868), L. R. 5 Eg. 
519. Distd. Staples v. Eastman I’hotographic Materials 
Co., [1896] 2 Ch. 303. Apld. Be Accrington Corpn. 
Steam Tram. Co., [1909] 2 Ch. 40. Refd. Will v. United 
Lankat Idantations Co., [1912] 2 Ch. 571 ; Re Waklcy, 
Wakley r. Vachell, [1920] 2 Ch. 205. As to (3) 
Consd. Matthews v. G. N. Ry. (1859), 28 L. J. Ch. 375. 
Refd. Webb v. Earle (1875), L. R. 20 Eq. 556. Generally, 
Mentd. London City Sewers Comrs. v. Gollatly (1876), 3 
Ch. D. 610. 

8192. Out of what funds payable — Out of profits 
— How computed — What deductions permissible.] 

— A CO. was authorised by some Acts of Parliament 
to create new shares “ liaving preference in pay- 
ment of dividends,” & by others to create new 
shares, ” & to guarantee dividends or interest ” 
not exceeding a stated rate per annum. The co. 
created five sorts of preferential shares, some with 
a ” preferential dividend out of working profits,” 
others with “ preferential dividends,” & others 
with a ” preferential interest or dividend,” but 
giving to one class only a right to their arrears : — 
Held : ( 1 ) all the preference , shareholders were 

entitled to have the deficiencies of their dividends 
or interest in one year made up in the succeeding 
years, in priority to any payment to the ordinary 
shareholders, but without interest ; (2) in ascer- 
taining the profits of a railway co., for the purpose 
of making a dividend, all the debts incurred for 
steam-engines, rails, completing stations, <& the 
like, must be deducted, but not the money raised 
under the borrowing powers. — Corry v, London- 
derry & Enniskillen Ry. Co. (I860), 29 Beav. 
263 ; 30 L. J. Ch. 290 ; 4 L. T. 131 ; 7 Jur. N. 8, 
508 ; 9 W. R. 301 ; 54 E. R. 628. 

Annotations: — As to (1) Expld. Re London India Rubber 
Co. (1868), L. R. 5 Eq. 519 . Refd, Allen v. Londonderry 
& Enniskillen Ry. (1877), 25 W. R. 524. 

8193. Whether fund profits or 

capital.] — A railway co. whose original line was 
constructed & at work, obtained powers & money 
for the construction of an extension line, the share- 
holders in which were not to have more than 6 per 
cent for the first three years, & afterwards were 
to have their shares amalgamated with the 
ordinary stock of the co. The directors had in 
former half-years charged to capital one-half of 
the office expenses, & also a sum representing 
interest on debentures issued for lines in con- 
struction ; they had also paid interest on the 
extension share capital out of a sum of money 
paid by contractors as interest in respect of 
unfinished lines ; & a dividend on the ordinary 
stock had been declared accordingly : — Held : (1) 


the questions were of such importance & doubt 
that the injunction must be continued till the 
hearing. 

Pltf. had bought his shares a short time before 
the bill was filed, & to enable him to file the bill : — 
Held : (6) ho was not for that reason, or for the 
reason that these charges had been acquiesced 
I in by the shareholder's on former occasions, pre- 
vented from obtaining an interlocutory injunction. 
— Bloxam V, Metropolitan Ry. Co. (1868), 3 
i Ch. App. 337 ; 18 L. T. 41 ; 16 W. R. 490, L. C. 

Annotations: — As (1) Refd. Re National Bank of Wales, 

i [J899] 2 Ch. 629. As to (2) Distd. Bardwell v. Sheffield 
j Watei*workB Co. (1872), L. R. 14 Eq. 517. Consd. Hinds 
V. Buenos Ayres Grand National Tram. Co., [1906] 2 Ch. 
654. As to (5) Refd. Yool v, G. W. Ry. (1879), 39 L. J. Ch. 

I 562. As to (6) Apld. Salisbury v. Met. Ry. (1869), 38 
L. J. Ch. 249. Refd. Robson v. Dodds (1869), L. R. 8 Eq. 

I 301 ; Mutter v. Eastern & Midlands Ry. (1888), 38 Ch. D. 

I 92. 

i 8194. .] — A railway co. 

1 entered into a contract for the construction of an 
! extension of the railway. The contractors were 
I bound to complete the extension by Dec. 31, 1867, 
i & untU completion, to pay to the directors of the 
I co. interest on so much of the extension capital as 
i should from time to time be called & paid up ; but 
i if any delay in delivering possession of the land 
I to the contractors should render it impracticable 
; to complete the extension by the time appointed, 

' such allowance was to be made to the contractors 
! cts should be equivalent to the interest payable by 
! them for the period of tlie delay so occasioned. 

I The CO.’ 8 Acts prohibited the payment of dividends 
out of capital. A subsequent Act enacted that 
; all moneys paid by the contractors in respect of 
' non-completion should be carried to revenue 
account & be applicable to the payment of divi- 
dends on the extension capital. The extension 
was not completed by Dec. 31, 1868, & accordingly 
! the contractors paid to the directors £42,600 in 
j respect of the half-year ending on that day ; but 
the directors, admitting that the delay was 
attributable to the co.’s defaifit in delivering 
possession of the land, had repaid or were about 
to repay, this sum to the contractors out of capital : 
— Held : the £42,600 was not really ” moneys paid 
by the contractors in respect of non-completion,” 

& that to apply this sum in payment of dividends 
would be a violation of the statutory prohibitions 
against paying dividends out of capital. — Salis- 
bury V. Metropolitan Ry. Co. (1869), 38 L. J. Oh. 
249 ; 20 L. T. 72. 

Annotation: — R6fd. Robson v. Dodds (1869), L. R. 8 Eq. 
301. 

8195. _ — ™ — .] — James v. Eve, 

No. 8116, ante, 

8196. — Debenture- 
stockholders, who have no direct or immediate 
interest in nor immediately enforceable charge 
upon a particular fund of the co., cannot maintain 
an action to restrain the co. from applying such 
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fund in the payment of dividends on share capital, 
even though the assets of the co, are insufficient 
to provide for payment of the loan capital. 

Annual payments made during a term of years 
to a railway co. for the use of or sole control of the 
whole undertaking of the railway co. are properly 
applicable by the railway co. in paying dividends. 
— Lawrence v. West Somerset Mineral Ry. 
Co., [1018] 2 Ch. 250 ; 87 L. J. Ch. 513 ; 119 
L. T. 509 ; 62 Sol. Jo. 652 ; [1918-19] B. &; C. R. 91. 
Annotation : — Retd. Ci’oss v. Imporial Continental Gas 

AjBsocn., [1923] 2 Ch. 553. 

8197. Conjectural value of sur- 
plus lands.] — Where the directors of a co. paid 
dividend out of the capital moneys of the co. they 
were held to be personally liable for the amount 
so paid. 

A co. were possessed of surplus lands of the 
alleged value of £1 ,200,000 which sum, if invested 
at 5 per cent would procure an annual income of 
£60,000. The net rental of such lands was about 
£28,000. The directors paid a dividend, not 
according to the actual income received from the 
surplus lands, but according to the conjectural 
one of £60,000. On a bill ffied by a deferred 
shareholder who had not participated in such 
dividend : — Held : the payment of such dividend 
was ultra vires, & the directors were personally 
liable to make good the siuns so paid, without 
prejudice to any right they might have to recover 
the same from the shareholders. — S alisbury v. 
Metropolitan Ry. Oo. (1870), 22 L. T. 839. 

Annotations : — Distd. 001101116 V. London & Suburban 

General Permanent Bldg. Soo. (1890), 25 Q. B. D. 485. 

Refd. Me. Oxford Benefit Bldg. & InvcHtmont Sec. (1886), 

35 Ch. D. 502. 

8198. Question of Internal man- 
agement.] — After the creation of the original 
shares in a railway co., a further capital was 
raised in half -shares, upon which a resolution of 
the directors guaranteed interest at £6 xjcr cent for 
ten years. On a motion by a holder of original 
shares, to restrain the co. from paying any interest 
or dividends on the half-shares out of the profits 
of capital subsequently created, in preference to 
the interest or dividends on the original shares, & 
from iiaying any jireferential interest or dividends 
on the hall-shares, wliile any of the floating or 
unsecured debt of the co. was unpaid, except out 
of the clear profits of the current half year — the 
co. entered into an undertaking not to make such 
payments, unless under the authority of Parlia- 
ment, until the hearing or further order. By a 
subsequent Act of Parliament it was enacted, that 
it should be lawful for the co. to commute the 
guaiantee attached to the half-shares into any 
other guarantee or privilege, perpetual or ter- 
minable, which should be agreed upon by four- 
fifths of the shareholders of the co. at meetings, 
after notice, as therein mentioneJ. The directors j 
thertmpon proposed to commute the guarantee 1 
into an annual i)ayment for each half -share in i 
perpetuity. Upon a motion to restrain the co. ' 
from in any manner acting on or giving effect to 
the proposed scheme for the commutation of the 
guarantee, or from declaring or paying any com- 
muted or other dividend on the original or half- 
shares, while any of the unsecured debt remained 
due, & except out of the clear profits of the current 
half-year, & so far as such profits should be 
sufficient after payment of such debt, &, upon a 
cross- motion, to discharge the undertaking ; — 
Held : (1) the Act of Parliament authorising the 
commutation did not take the case out of the 


undertaking ; &, therefore, the undertaking was 
binding until the hearing of the cause, or the 
further order of the ct. ; (2) the undertaking was 
not an agreement which bound defts. to do nothing 
in the matter, the subject of the injunction, 
except under the order of the ct., or unless the ct. 
should be of opinion that what they proposed to 
do was proper to be done ; but was in the nature 
of an injunction obtained without argument, & 
which defts. might apply to discharge ; (3) upon 
the construction of the resolution, the holders of 
half-shares were entitled to the guaranteed £6 
er cent out of any funds of the co. which could 
e lawfully so applied, & therefore out of future 
profits, before any dividend could be payable upon 
the whole shares ; (4) independently of the con- 
struction of the resolution, the Act of Parliament 
having authorised a commutation of the guarantee, 
& the commutation having received the consent 
required by the Act, the co. might lawfully carry 
it into effect ; (5) the principles which apply to 
partnerships composed of a limited number of 
persons, apply to such cos. ; & the majority of the 
partners in a partnership of a limited number, con- 
stituted with similar provisions as to profits, 
could overrule the minority, upon the question, 
whether profits should be divided while debts of 
the partnership were unprovided for ; (6) the 

manner in which profits were to be ascertained <&; 
divided was a question of internal management, 

6 within the power of the co. to direct. — Stevens 
V. vSouTii Devon Ry. Co. (1851), 9 Hare, 313 ; 

7 Ry. & Can. Cas. 629 ; 21 li. J. Ch. 816 ; 68 
E. R. 524. 

Annotation : — Genemllu, Mentd. Baliabury v. Met. Ry. (1 870 ), 

18 W. R. 974. 

8199. Dividends on money raised for works 

— Pending completion.] — A co. incorporated by 
Act of Parliament being already in possession of 
works constructed by means of capital raised by 
the issue of shares, obtained by a later Act power 
to raise more capital for the construction of ad- 
ditional works. These works were of a peculiar 
kind, ^ could not be constructed by means of 
contracts taken in the usual way, but required 
that the co. should find the i)lant & employ 
workmen to act as directed by their engineer. The 
capital for the works was raised by the exercise of 
borrowing powers &; by preference shares, the 
holders of which had certain options to convert 
them into ordinary shares : — Held : the co. were 
entitled to add to the capital required for the 
construction of the works the amount of the 
interest or dividends on the loans or shares by 
means of which it was raised until the completion 
of the works. — Bard well v. Sheffield Water- 
works Co. (1872), L. R. 14 Eq. 517 ; 41 L. J. Oh. 
700 ; 20 W. R. 939. 

Annotation : — Retd. HindB V. Buenos Ayres Grand National 

Tram. Co., [1906] 2 Ch. 654. 

8200. Capital assets generally — Meaning of 

capital stock ” in 1845 Act, s. 121.1 — The compen- 
sation payable to deft, assocn. for the compulsory 
acquisition of its gas imdertakings in various 
Gennan towns by the German Govt, during the 
War resulted in the realisation by the assocn. of 
a very considerable profit upon the book value 
of those undertakings, some of which profit, after 
writing down various assets of the assocn., the 
directors proposed to treat as profit available for 
paying a dividend to the members. Deft, assocn. 
was a CO, incorporated & regulated by a series of 
special Acts which incorporated the Cos. Clauses 
Consolidation Acts, <& had from time to time in 
exercise of the powers conferred by these Acts 
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issued debenture-stock. No interest on the 
debenture stock was in arrear. The proposed 
distribution involved no reduction of capital, & 
the paid-up capital of the assocn. was intact. 
Pltf., who was both a member & a holder of 
debenture stock of the assocn., sought to restrain 
the payment of the proposed dividend ; — Held : 
(1) the debenture-stock did not constitute a specific 
charge upon the German property, & no interest 
being in arrear, there was no debt due to the 
debenture stockholders, & pltf. as a stockholder 
had no right to interfere with the ownership, pos- 
session or dominion of the assocn. as the statutory 
owners & managers ; (2) pltf. as a member of the 
assocn. could not impeach the legality of the pro- 
posed distribution, because : (a) a. co. registered 
under the Joint Stock Oos. Acts could, in the 
absence of special provision to the contrary, 
distribute a realised profit on its capital assets, &, 
for the present purpose, there was no substantial 
distinction between a co. registered under those 
Acts & a co. to wliich the Cos. Clauses Consolida- 
tion Acts applied ; {h) in the present case the 

assocn. having power under a special Act to sell 
any part of its undertaking & having adopted the 
sale of its German undertaking, that was a “ trans- 
action ” within 1845 Act, s. 116, which, in the 
circumstances, conferred upon the assocn. power 
to distribute the realised profit by way of dividend 
amongst its members. 

Tn sect. 121 of above Act the pi ohibition against 
making any dividend whereby the “ capital stock ” 
of the CO. -will be r<idiiced, refers not to capital 
assets generally, but to the paid-up capital of 
the co. — Cross v. Impeuiaj. Continental Gas 
Assocn., [19281 2 Ch. 558 ; 98 C. J. Ch. 49 ; 129 
L. T. 558 ; 39 T. L. K. 470. 

See, also^ No. 1097, atife, 

8201. At what time payable — Whether before 
undertaking completed — Provision in special Act.] — 

An Act of Parliament, which authorised the transfer 
of a particular portion of a projected railway from 
one railway co. to another, enacted, that if that 
portion of tlie railway was not completed wdthin 
three years from such transfer, it should not be 
lawful for the railway co. to pay any dividend 
until the whole should bo completed. That 
portion was not completed within the three year*s : 
— Held : (1) the co. were prohibited from paying 
any dividend on any of their shares, not merely 
upon the capital embarked in that particular 
portion of their undertaking ; (2) one shareholder 
might sue on behalf of himself & other share- 
holders to restrain the payment of any future 
dividend ; that, notwitlistanding he had 

received interest on his shares since the expiration 
of the three years, he being then ignorant of the 
enactment in question ; (3) pltf., being holder of 
some shares of a particular class wliich were not 
entitled at present to participate in any dividend, 
was not entitled, on a biU so framed, to an in- 
junction to restrain the payment of a dividend 
already declared, the other shareholders who were 
interested in those dividends not being parties to 
the record or represented. 

Qu. : whether, in such a case, any adequate 
remedy exists, without making all the share- 
holders parties. — Carijsle v. South Eastern 
Ky. Oo. (1860), 1 Mac. & G. 689 ; 13 Beav. 295 ; 
6 By. & Can. Gas. 670 ; 2 H. & Tw. 306 ; 19 
L. J. Oh. 477 ; 15 L. T. O. S. 157 ; 14 Jur. 535 ; 
47 E. R. 1724, L. C. ; subsequent ^proceedings (1851), 
16 L. T. O. S. 357. 

Annotatioris : — As to (2) Folld. Fawoott v. Laurie (1860), 1 

Drew. & Sm. 192. As to (3) Expld. & Distd. Marker v. 

Marker (1851), 9 Hare, 1. FoUd. Fawcett v. Laurie 


(I860}, 1 Drew, dt »m. 102. Reid. Graham v, Birkenhead. 

etc. Hy. (1850), 12 Boav. 460 : Minn v. Stant (1851), 15 

Beav. 49 ; Hoole v. G. W. Ry. (1867), 17 L. T. 193. 

8202. — A railway Act in 
effect enacted that if the W. line was not open for 
traffic within three years from Aug. 1853, or even 
if the rest of the P. line should be open within five 
years from that date, then & from thenceforth it 
should not be lawful for the co. to declare or pay 
any dividend on the ordinary or unguaranteed 
capital until such works had been completed. The 
time for completing the W. line had expired 
without its being finished, & no portion of the P. 
line was yet made. The co. were under terms to 
apply to Parhament for extended powers, & had 
apidied for them. But they had also applied for 
power to make a new line, which was not identical 
with the original W. line. On a motion for an 
injunction to restrain them from now declaring 
any dividend on the unguaranteed or ordinary 
capital, until they had complied with the pro- 
visions of their Act : — Held : they must be con- 
ditionally restrained until the hearing or further 
order. — Allen v. Talbot (1858), 30 L. T. O. S. 316. 

8203. No provision in special Act.] — 

The M. By. So Canal Co. obtained several Acts of 
Parliament for improving their existing canal & 
railways, & for making a new railway, but from 
want of funds they failed to complete the whole 
of the works within the time specified by their 
Acts. Upon a bill filed by a shareholder to 
restrain the co. from making a dividend out of 
the income arising from that j)oition of the pro- 
perty which was worked : — Held : the jm’isdiction 
of the ct. had been usefully exercised in cases 
arising from a combination of illegal acts, breaches 
of contract with the public or the shareholders, & 
erroneous acts which sharciholders could not 
rectify ; it could not safely be laid down that in 
no case ought joint-stock cos. to be allowed to 
divide any profits or receive any tolls until all their 
works were complete ; it was necessary to dis- 
tinguish between the duty whi(di the governing 
body had to perform to the public to the share- 
holders ; the ct. did not attempt^ to direct the 
performance of all the duties wliich a governing 
body owed to the shareholders, but left share- 
holders to enforce the duties to tliemsclves arising 
out of intcmal arrangement ; it was imprudent " 
to treat income as profit while the works & the 
contract with the public were incomi>lete ; the 
ct. had not jurisdiction to interfere, on the ground 
that this was a violation of a duty to the public, & 
because the misapplication of income was the 
subject of internal regulations ; the demurrer 
was allowed, but without costs. — Browne v, Mon- 
mouthshire Railway & Canal Co. (1851), 13 
Beav. 32 ; 7 Ry. & Can. Cas. 682 ; 20 L, J. Oh. 
497 ; 15 .Jur. 475 ; 51 E. R. 12. 

Annotations: — Apld. StovoiiB v. South Devon Ry. (1851). 

9 Hare, 313. Salisbury v. Met. Ry. (1870), 22 

L. T. 839. 

3204. Before company debts provided for.] 

— Stevens v. South Dp:von By. Co., No. 8198, ante, 

8206. Effect of declaration.] — Where a co. 
declares a dividend on its shares, a debt im- 
mediately becomes payable to each shareholder 
in respect of his dividend for which he can sue at 
law, & Stat. Limitations immediately begins to 
run. The declaration does not make the co. a 
trustee of the dividend for the shareholder, & an 
entry of the liability in the co.’s books— at any 
rate when no special part of its assets is set aside 
as representing the dividend no notice of the 
entry is given to the sliareholder — does not take 
the case out of the statute . — Re Severn &; Wye & 
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Severn Bridge By. Oo., [1896] 1 Ch. 559 ; 65 
L. J. Ch. 400 ; 74 L. T. 219; 44 W. B. 347 ; 
12 T. L. B,. 262 ; 40 Sol. Jo. 337 ; 3 Mans. 
90. 

Annotation : — Retd. Re Artisans’ Land & Mortgage Corpn., 
[1904] 1 Ch. 796. 


.] — See^ also, No. 8219, post. 

8206. Mode of payment — Issue of preference 
sh^es — VaUdity.] — (1) A ry. co. had power to 
raise additional capital by the issue of shares, & 
to allot to them a preferential dividend, it being 
enacted that dividends should not be paid out of 
any moneys received for the shares, & that no 
share should be issued until one-fifth of the amount 
had been paid. The revenue of the co. during a 
particular half-year was sufficient to pay a divi- 
dend, after providing for all charges properly 
payable out of revenue, but, owing to the refusal 
of creditors of the co. to give time, the revenue 
was absorbed in payment of sums properly charge- 
able to capital. In these circumstances the co. 
in general meeting sanctioned a plan for offering 
to each shareholder, at par, preference shares to 
an amount eq\ial to the dividend which would 
have been payable to him if the revenue had not 
been diverted for capital purposes. These shares 
were saleable, but only at a considerable discount. 
A shareholder filed his bill, on behalf of himself & 
the section of shareholders to which he belonged, 
to restrain the issue of shares for the above pur- 
pose, to have those already issued cancelled & to 
restrain the payment of dividends on them : — 
Held : the scheme was ultra vires^ for, assuming 
that the shares could lawfully be issued at a 
discount, an issue under this scheme being in 
reality an issue at a discount, ^ assuming that 
owing to the diversion of the revenue to capital 
purposes they could lawfully be treated as assets 
for payment of a dividend, each shareholder who 
was not willing to accept an allotment of them in 
specie had a right to insist that the proceeds of the 
whole should be applied ratably in payment of 
a dividend to all the shareholders. 

(2) An individual member of a corjjn. may 
maintain a bill in his own name, without suing on 
“ behalf of other persons as well as himself to 
restrain the corpn. from doing an act whicli is 
ultra vires : — Held : those shareholders who had 
accepted the shares offered to them according to 
the above scheme were sufficiently represented 
for the purpose of these proceedings by one of the 
directors who had accepted such shares, & liad 
them registered in his name : — Serrdde : the ct. 
would grant no relief affecting the rights of absent 
shareholders. — Iiooi>E v. Great Western By. 
Co. (1867), 3 Ch. App. 262; 17 L. T. 453; 16 
W. B. 260, L. JJ. 


Annotations : — As to (1) Apld. Wood v. Odesna Waterworki 
Co. (1889), 42 Ch. D. 636. As to (2) R^d. Bloxaui v 
Met. Ily. (1868), 3 Ch. App. 343, n. Generally, Mentd. 
Tool V. G. W. 1(3'. (1870), 39 L. J. Ch. 562. 


8207. Power of directors to decide — How 
power exercised.] — The certificates of certain 
stocks of deft. co. contained on the back a clause 
stating that “ dividends are payable by warrants 
which will be sent by post to the proprietor's 
registered address.” The repoit of the directors 
for the half-year ending Dec. 31 , 1908, whiclx was 
sent to the proprietors, also contained a notice 
that “ the dividend warrants will be payable on 
Feb. 16, 1909, will be sent by post to the pro- 
prietors on the previous day.” The half-yearly 
general meeting of the proprietors was held on 


Feb. 12, when the proprietors passed a resolution 
declaring dividends on the various stocks of the 
CO. In pursuance of this resolution a dividend 
warrant was sent on Feb. 1 5, by post to the regis- 
tered address of pltf., who was the proprietor of 
three classes of stock in the deft, co., but failed to 
reach him. Pltf. immediately gave notice to the 
co., who stopped payment of the warrant. The 
warrant contained at the foot the following note : 
“ This warrant must be signed by the person to 
whom it is made payable & presented for payment 
through a banker. It will not be honoured after 
three months from date of issue unless specially 
endorsed for payment by the secretary.” The 
warrant never was presented for payment, & after 
three months had elapsed pltf. requested deft. co. 
to issue to him a duplicate warrant. The co. 
agreed to do so provided he would sign an in- 
demnity, wliich he refused to do. Pltf. then 
brought tliis action to recover the amount of the 
dividend: — Held: (1) the directors had power 
under 1845 Act, ss. 90 & 91, to decide within 
reasonable limits in what manner the dividends 
should be paid, by the notice on the stock cer- 
tificate & on the report they had so decided ; 
(2) the proprietors had by their resolution decided 
in ctlect that the dividends should be paid in 
mode prescribed by the directors ; (3) the obliga- 
tion of the CO. to pay the dividend was discharged 
by the sending of the dividend warrant by post 
to pltf., who must be taken to have requested 
payment of the dividend in that manner.-— Ttfairl- 
WALL V. Great Northern By. Co., j 1910] 2 K. B. 
.509 ; 79 L. J. K. B. 921 ; 103 D. T. 186 ; 26 
T. L. B. 555 ; 54 8ol. Jo. 652 ; 17 Mans. 247, 
D. O. 

8208. Posting of dividend warrant — At 

shareholders’ request.] — Tiiairlwall v. Great 
Northern By. Co., No. 8207, ante. 

8209. Contingent liability to make payment in 
priority to third party — Whether company bound 
to inquire if payment required by third party.] — 
A co. were bound by the Act incorporating them 
in case the annual income of a board should in any 
one year fall below ,000, to pay to them such an 
annual sum as should make up the deficieni^y, such 
annual sum to be paid in preference to the divi- 
dends payable by the co. to their own proprietors. 
No demand was made by the board upon the co. 
in respect of the deficiency, until 1870, when an 
application was made, & subsequently an action 
was brought by the board against the co. for an 
aggregate sum representing the deficiencies arising 
in the receipts of the board from 1847 to 1858, 
during which time dividends had been paid by the 
co. The co. filed their bill charging wilful default, 
<fc praying an ac(iount against the board on that 
footing, & also a declaration that the board were 
debarred from enforcing their claim for deficiencies 
previously to 1870 : — Held : the co. were not 
bound before declaring their own idvidend to 
inquire of the board whether they had any claim 
against them in respect of the deficient income, 
the board were debarred by their own laches from 
enforcing any claim prior to 1858, the ct., being 
satisfied as to the wilful default, directed an account 
on that footing from 1858. — Southampton Dock 
C o. V. Southampton Harbour & Pier Board 
(1872), L. B. 14 Eq. 595 ; 41 L. J. Oh. 832 ; 26 
D. T. 828 ; 20 W. B. 940. 

8210. Capital contributed equally by two com- 
panies — Right to contribution towards payment of 
dividend.] — Metropolitan District By. Co. v. 
Metropolitan By. Co. (1889), 5 T. L. B. 394, 
11. L. 
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B. Preference Dividends, 

8211. When cumulative.] — A railway co. 
issued certificates of preference stock purporting 
to carry “ interest at £6 per cent per annum 
in perpetuity. Aftei’wards they obtained an Act 
of Parliament, which, after reciting that preference 
stock had been created, whereby priority was 
assigned in the payment of “ dividends ” to the 
extent of £0 per cent, per annum, enacted, that 
the railway co. should pay “ dividends ” to the 
holders of such stock at the rate aforesaid, before 
they should pay any dividend to the holders of 
any other shares in the co. By a subsequent 
Act the co. was empowered to issue other shares 
called “ debenture-shares ” bearing “ interest ” 
at £5 per cent per annum, & was directed to apply 
the annual profits in payment (1) of interest on 
mtges. ; (2) of interest on the debenture -shares ; 
(3) of the “ interest or dividend ” on the gua- 
ranteed or preference shares & the arrears of such 
interest or dividends ; & (4) as therein mentioned. 

A subsequent Act referred to the preference 
shares as bearing “ a preferential interest or 
dividend ” : — Held : the provision as to payment 
of “ dividends ” in the fii‘st-mentioned Act must 
be construed with reference to recital in it & to the 
subsequent Acts, & did not mean a share of current 
profits merely, but entitled the holders of the 
preference shares to resort to a subsequent 
division of profits to make their dividend up to 
£6 per cent. Semhle : the recital alone, having 
regard to the purport of the certificates, would 
have been sufTicient to give this meaning to the 
word “ dividend.” 

Qu, : whether it is competent to cos. to create 
preferential shares under the general powers 
contained in ordinary railway Acts. 

A iireferential shareholder is entitled to file a 
bill to restrain the co. from making a dividend 
prejudicial to his rights without waiting until 
there are funds to make a dividend. — Stttrge r. 
Eastern Union liv. Co. (1855), 7 L)e G. M. & G. 
158 ; 25 L. T. O. S. 238 ; 1 Jur. N. S. 713 ; 44 
E. B. 02, L. JJ. 

Annotations: — Consd. Crawford u. N. E. Py. (18r)fi), 3 

K. & J. 723 ; Henry v. O. N. lly. (IH;)?), 1 Do G. & J. 

GOG. Expld. lie London India IlubLor Co. (18G8), L. IL 

r> Eq. 519. Refd. MattlujWH v. G. N. Ry. (1859), 28 

L. J. Ch. 375. Mentd. Hoole v. G. W. Ry. (1867), 17 

L. T. 193. 

8212. -.] — Crawford v. North Eastern 
Ry. Co., No. 8190, ante. 

8213. .] — Henry v. Great Northern Ry. 

Co., No. 8191, ante. 

8214. Waiver of rights in respect of one 

year — Effect.] — (1) By an Act of Parliament it 
was enacted that it should be lawful for any share- 
holder who should have paid up one-half the 
amount of any share or shares of the G. N. Ry. Co. 
to require each share to be converted into two 
half-shares, whereof the one-half which should 
be so fully paid up should be denominated deferred 
half-share, & the other half of such share should 
be denominated guaranteed half -share ; & thence- 
forth in respect of each whole share so divided, the 
whole of the interest & dividends which would in 
each year have accrued should bo applied in or 
towards payment, in the first place, of interest or 


dividend after the rate of £6 per cent per annum 
on the amount paid upon the hali-share so 
denominated ” guaranteed ” & the remainder, 
if any, should alone be payable to the half -share 
so denominated ” deferred,” provided that the 
CO. should not pay any other or greater amount of 
interest or dividend upon the two half-shares 
than was for the time being paid on each undivided 
share : — Held : the holders of guaranteed half- 
shares were entitled to be paid their £6 per cent 
in each year not only out of the dividends accruing 
in that year but out of all subsequent dividends ; 
&, therefore, if in any year the dividends were 
more than sufficient ti) pay £6 per cent on the 
guaranteed half-shares, the surplus must be 
applied in payment in the first place of all arrears 
due on those half-shares in respect of past defi- 
ciencies before any dividend could be declared on 
the deferred half-shares. 

(2) The liolders of the guaranteed half-shares 
having in a former year acquiesced in the declara- 
tion of a dividend on the deferred half-shares 
whilst there was an arrear of dividend due on the 
guaranteed half -shares : — Held : although they 
had precluded themselves from making any claim 
in respect of those particular arreai‘s, they had 
not thereby renounced their rights in respect of 
subsequent arrears. — M atthews v. Great North- 
ern Ry. Co. (1859), 28 L. J. Ch. 375 ; 5 Jur. N. S. 
284 ; 7 W. R. 233 ; sub nom. Mathews v. Great 
Northern Ry. Co., 32 L, T. O. S. 355. 

8215. Fixed dividend payable.] — Corry v. 

Londonderry A Enniskillen Ry. Co., No. 8192, 
ante. 

8216. .] — Under an Act of 1845, the 

dividends on the shares in a water co. were 
limited to £10 per cent, after payment of which 
& 1 ) 1 * 0 viding for a contingent fund, the Ct. of 
Quarter Sessions had power to reduce the water 
rates. By a second Act in 1854, tlie capital was 
extended & a variation made in the shares A rate 
of interest : — Held : shareholders under the first 
Act were not deprived of their right to payment, 
out of any surplus, of their arrears of dividends 
existing at the passing of the second Act. — - 
Coates v. Nottingham Waterworks (Ui. (1801), 
30 Beav. 80 ; 4 L. T. 007 ; 7 Jur. N. 8. 790 ; 9 
W. R. 799 ; 54 E. R. 821. 

8217. .] — Chamberlain 17. New Wor- 

cester Gas Light Co. (1875), Times, June 5. 

8218. .] — A wat/orworks co. incor- 

porated in 1809 for many years paid dividends at 
a less rate than 10 per cent. In 1804, it incor- 
porated the Waterworks Clauses Act, 1847, c. 17, 
of which sect. 75 enacts that the profits divisible 
in any year shall not exceed the prescribed yearly 
rate (10 per cent where no other is fixed) ” unless 
a larger dividend be at any time necessary to make 
up the deficiency of any previous dividend which 
shall have fallen short of the stiid yearly rate ” : — 
Held : sect. 75 did not authorise the co. to pay a 
larger dividend than 10 per cent, to make up the 
deficiency of dividends which fell short of that 
rate prior to 1804. — Kent Waterworks (Co. op 
Proprietors) v. Lamplough, [1904] A. C. 27 ; 
73 L. J. Ch. 90 ; 89 L. T. 704 ; 08 J. P. 301 ; 52 
W. R. 401 ; 20 T. L. R. 107 ; 48 Sol. Jo. 130 ; 

2 L. G. R. 403, II. L. ; affg. 8. C. sub nom. 


PART IX. SECT. 11. SUB-SECT. b.—B. 

m. How calculated . — The N. B. 
liy. Co. ill exercise of powers conferred 
by a private Act of 1888 created certain 

S referred & deferred ordinary stocks, 
10 terms of the act providing that a 
non-oumulatlve dividend of 3 per cent 
should be payable out of the available 


profits of each half year to the preferred 
stockholders, & the balance of such 
rofits should go to the deferred stock* 
olders. By Railway Companies (Ac- 
counts & Returns) Act, 1911, every 
railway oo. was relieved of any obliga- 
tion to prepare or submit to their 
shareholders or auditor’s accounts or 
balance sheets oftenor than once a 


year ‘. —Held : the later act did not 
relievo the railway co. of the duty of 
calculating the dividends due to the 
preferred & deferred stockholders on 
the basis of the profits of each half 
year. — North British Ry. Co. v. 
WiNGATK, [1913] S. C. 1092 ; 2 

S. L. T. 127.— SCOT. 
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Sect, 11. — Regxdation ayid management: Sub-sect, 
6, B,, C, <Sc D, Sect. 12 : SiAb-sects. 1 tfe- 2, 
A, 

Lamplough V . Kent Waterworks (Co. op 
Proprietors), fl903] 1 Ch. 575, C. A. 

8219. Necessity for declaration — To entitle share- 
holders to dividends.] — (1) Apart from some 
special provision in that behalf, preference shares 
in a parliamentary co. incorporated by a special 
Act that incorporates the Cos. Clauses Acts have 
no priority as to capital. Preference shareholders 
in such a parliamentary co. have no right or claim 
to their fixed preferential dividends, cumulative 
or non-cumulative, unless & until declared under 
1845 Act, s. 120. 

(2) If the assets realised in a winding up are 
insufficient to return tlie preference Sc ordinary 
capital in full, the prof ei-e nee shareholders cannot 
claim any an‘ears of undeclared preferential divi- 
dends out of undistributed profits, but the whole 
assets must be distributed ratably among all 
the shareholders in proportion to their capital. — 
Re Accrington Corpn. Steam Trajviways Co., 
[1909] 2 Ch. 40 ; 78 L. J. Ch. 485 ; 101 L. T. 99 ; 
16 Mans. 178. 

8220. Out of what funds payable— Undistributed 
proOts — Assets Insufficient to return capital.] — 

Re Accrington Corpn. Steam Tramways Co., 
No, 8219, ante. 

8221. Extension of dividend — When entitled to.] 

— By a resolution a co. issued new shares entitled 
t/O a preferential dividend of £5 j^er cent per 
annum, Sc declared that, whenever tlu^ profits 
admitted of a dividend of the same amount on the 
whole amount of paid-up capital, such shares 
should participate in any extension of dividend. 
In a former suit the preference shareholders had 
established their right to have arrears of dividend 
made u]) out of the profits. It now appearing 
that the profits of the railway would not, for the 
first time, sufifice for the payment of £5 per cent on 
the preference Sc ordinary stock with a surplus : — 
Held : the ordinary shareholders were entitled 
to arrears of interest out of the surplus. Sc that it 
was not till such arrears had been paid that it 
could be said that a dividend of “ the same 
amount ” had been paid on the ordinary capital 
so as to entitle the preference shareholders to 
participate in the surplus under the resolution. — - 
Allen v. Londonderry & Enniskillen Ky. Co. 
(1877), 25 W. R. 524. 

8222. Guaranteed dividend — Power of company 
to commute guarantee — Construction of Act of 
Parliament.] — Stevi:n8 Sox^tii Devon Ry. Co., 
No. 8198, ante. 

C. Fixed Divideyids. 

8223. At what rate payable — Prescribed rate— 
Companies Clauses Act, 1863 (c. 118), s. 13.] — 

A waterworks co., under the authority of their 
special Act, which incorporated Part II. of the 
above Act, raised additional capital by the issue of 
preference stock at 5 & 4|^ per cent. No rate of 
dividend or interest for the stock was prescribed 
in the special Act, but by sect. 13 of the above 
Act, 1863, where a co. issue preference stock or 
shares under the authority of a special Act incor- 
porating Part II. of the above Act, they may 
create & issue such stock or shares with any divi- 
dend or interest “ not exceeding the rate prescribed 
in the special Act, & if no ratS is prescribed then 
not exceeding the rate of £6 per centum per 
annum ’’ ‘.—Held : the 5 & 4^ per cent at which 
the stock was issued was the “ prescribed ” rate 


within the meaning of Waterworks Clauses Act, 
1847 (c. 17), s. 75, which provides, with respect 
t/O the amount of profits to bo received by the under- 
takers when the waterworks are carried on for 
their benefit, that the profits of the undertaking 
to be divided among the undertakers in any 
year shall not exceed the prescribed rate, which 
by sect. 2 means the rate prescribed for that 
purpose in the special Act. — Chelsea Water- 
works Co. V. Metropolitan Water Board, 
[1904] 2 K. B. 77 ; 73 L. J. K. B. 632 ; 90 L. T. 
831 ; 52 W. R. 449 ; 20 T. L. R. 433, C. A. 

When cumulative.] — See Sub-sect. 5, B., ante. 

8224. How calculated — Payment of ^vldend 
free of income tax.] — ^A.-G. v. Margate Pier & 
Harbour (Company op Proprietors), No. 7818, 
ante, 

8225. .] — By the special Act of a 

gas CO it was provided that the profits to be 
divided among the shareholders in any year should 
not exceed a given rate : — Held : in arriving at 
the rate of dividend the profits ought to be calcu- 
lated as inclusive Sc not exclusive of the amount 
payable for the year in respect of income tax. — 
Ashton Gas Co. v. A.-G., [1906] A. C. 10 ; 75 
L. 3. Ch. 1; 93 L. T. 676; 70 J. P. 49; 22 
T. L. R. 82 ; 13 Mans. 35, H. L. ; ajfg. S. C. sub 
yiom. A.-G. v. Ashton Gas Co., [1904] 2 Ch. 621, 
C. A. 

Annotations : — FoUd. Johnston v. Cheat eicrate Hat Manu- 
factniinK Co., 1 191 5] 2 Ch. 338. Distd. Collins v. Sodj?wiok, 
[1917] 1 Ch. 179. Consd. Rover r. South African 

Bi*ovverit'a, [1918] 2 Ch. 233. Apld. Follows v. Corker, 
11018] 1 Ch. 9 ; Sauuiel v. I. K. (!omra., [1918] 2 K. B. 
553 ; lie (.’alns Sot tlmt., Cain v. Cain, [1919] 2 Ch. 364. 
Distd. J’atent Castintes Syndicate x\ Etherington, [1919] 
2 Ch. 254. Befd. Uaher's Wiltwliire Brewery v. Bruc(\ 
[1915] A. C. 433 ; Sheldriok v. South African Broweriea, 
[1923] 1 K. B. 173. Mentd. Brooke v. 1. R. Comrs., 
[1918] 1 K. B. 257. 

/). J ntcrfcrence by Court. 

8226. When court will interfere — Whether matter 
one of internal management.] — Browne v. Mon- 
mouthshire Railway & Canal Co., No. 8203, 
ante. 

8227. Directors acting ultra vires — 

Items wrongly debited to capital.] — Bloxam v. 
Metropolitan Ry. Co., No. 8193, ante. 

8228. Provisions of Act not com- 

plied with.] — Carlisle v. South-Eastern Ry. 
Co., No. 8201, ante. 

8229. .] — Allen v. 

Talbot, No. 8202, ante. 

8230. Payment of dividend by 
issue of shares.] — Hoole v. Great Western Ry. 
Co., No. 8206, ante. 

8231. To restrain company making pre- 

judicial dividend — No funds available for making 
dividend.] — Sturge v. Eastern Union Ry. Co., 
No. 8211, ante, 

8232. At whose instance — Shareholder suing on 
behalf of class.] — Carlisle v, South-Eastern 
Ry. Co., No. 8201, ante. 

8233. .] — Hoole v. Great Western 

Ry. Co., No. 8206, ante. 

8234. Holder of shares not entitled to 

dividend — Joinder of other shareholders of same 
class.] — Carlisle v. South Eastern Ry. Co., 
No. 8201, ante. 

8235. Holder’s shares acquired for purposes 

of litigation.] — ^Bloxam v. Metropolitan By. 
Co., No. 8193, ante. 

8236. Debenture stockholder — Not directly 

interested.] — Lawrence v. West Somerset 
Mineral Ry. Co., No. 8196, ante. 
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Sect. 12.-~P0WERS AND LIABILITIES. 

Sub-sect. 1. — In General. 

See, generally. Corporations, Vol. XIII., 
pp. 349 et aeq. 

As regards contracts .] — See Sub-sect. 4, post. 
As regards torts .] — Sec Corporations, Vol. 
XIII., pp. 398 et seq. 

As regards criminal & quasl-crlmlnal proceed- 
ings .] — See Corporations, Vol. XIII., pp. 408 
et seq. 

Power to acquire land compulsorily.] — See 

Compulsory Purchase op Land & Compensa- 
tion, Vol. XI., pp. 93 et seq. 

Power to borrow .] — See Sect. 14, sub-sect. 1, 
post. 


Sub-sect. 2. — Limitation of Powers. 

A, Of Public Companies generally, 

(a) In General, 

Ultra vires generally, sec Corporations, Vol. 
XIII., pp. 354 et seq. 

8237. General rule — Application of funds limited 
to purposes authorised by statute — Although un- 
authorised purposes advantageous to company.] — ' 

(1) The managing body of a railway co. incor- 
pore.ted by Act of Parliament are not entitled to 
employ the funds of the co. in, or to guarantee 
the payment of a dividend, or the re-payment 
of capital to other parties who engage in under- 
takings wliich are not part of, or directly con- 
nected with, the works which are authorised by the 
Act of Parliament ; tliat although they may 
increase the traffic of the railway, & although a 
majority of the shareholders in the railway co. 
may approve of such application of their funds ; 

altliough tlie object may not be against public 
policy. 

Where the directors of a railway co. had pro- 
posed to guarantee the parties who should form 
a joint-stock steam-packet co., to run vessels 
from a port to which the railway would convey 
passengers : — Held : one of the shareholders in 
the railway co. was entitled to sue on behalf of 
himself & all the other shareholders — except the 
directors who were defts. — although some of 
these shareholders had taken shares in the steam- 
packet CO. 

(2) Although a pltf. who files a bill on behalf of 
himself & otlier shareholders in a railway co. 
may be suing at the instigation of another rival 
CO., that circumstance is not sufficient to prevent 
him from obtaining a special injunction on the 
merits of his case, upon a bill so framed. — C olman 
V, Eastern Counties By. Co. (1840), 10 Beav. 1 ; 
4 By. & Can. Cas. 513 ; 16 L. J. Ch. 73 ; 8 
L. T. O. S. 530 ; 11 Jur. 74 ; 50 E. B. 481. 

Annotations: — As to (1) Consd. Eaetcrn Counties Ily. v. 
Hawkes (1855), 5 H. L. Oas. 333 ; Caledonian & Dum- 
bartonshire Junction Co. v. Helensburgh Harbour Trustees 
(1856), 27 L. T. O. 8. 241. Distd. South Wales Ry. v, 
Redmond (1861), 10 C. B. N. S. 675. Refd. East Anglian 
Rys. V, Easteni Counties Ry. (1851), 11 C. B. 776 
Bostock V. North Staffordshire Ry. (1855), 4 E & B. 798 
Norwich Corpn. v. Norfolk Ry. (1855), 4 E. & B. 397 , 
Shrewsbury & Birmingham Ry. v. Noith Westeni Ry. 
(1857), 6 H. L. Oas. 113 ; A.-G. v. G. N. Ry. (1860), 1 
Drew. & Sm. 154 ; Maunsell v. Mid. G. W. (Ireland) liy. 
(1863), 1 Hem. & M. 130; Bloxam v. Met. Ry. (1868), 

3 Ch. App. 337, n. ; Riche v. Ashbury Ry. Carriage & 
Iron Co. (1874), L. R. 9 Exoh. 224 ; Norton v. L. & N. W. 
Ry. (1878), 9 Ob. D. 623 ; A.-G. v. G. B. Ry. (1879), 
11 Oh. D. 449; A,-G. v. L. C. O., [1901] 1 Cb. 781; 
A.-G. V, Mersey liy., [1907] 1 Ch. 81 ; County Hotel 
& Wine Co. V. L. & N. W. Ry., [1918] 2 K, B, 
261. As to (2) Diitd. Forrest v. M. S. & L. Ry. (1861), 

4 De G. F. k J. 126. Consd. Fllder v. L. B. & 8. C. 
Ry., Barohard v. Brighton, Uokfleld & Tunbridge Wells 
Ry. (1863), 1 Hem. M. 489. Refd. Seaton v. Grant 


(1867), 30 L. J, Oh. 638. Oenerally, Mentd. Jackson v, 

N. E. Ry. (1877), 37 L. T. 664. 

8238. — ^ ,] — Cos. having funds for 

objects which are distinctly defined by Act of 
Parliament, cannot be allowed io apply them to 
any other purpose whatever, however advan- 
tageous or profitable that purpose may appear 
to be to the co., or to the individual members of 
the co. — ^Munt V. Shrewsbury & Chester By. 
Co. (1850), 13 Beav. 1 ; 7 By. Can. Cas. 162 ; 
20 L. J. Ch. 109 ; 16 L. T. O. S. 433 ; 15 .Tiir. 26 ; 
51 E. B. 1. 

^nnotoh'on Refd. A.-G. r. G. E. Ry. (1879), 11 Ch. I). 

449. 

8239. .] — It is not within the 

powers of an incorporated or joint-stock co. to 
apply any part of its funds in subscribing to a 
public institution unconnected with the objects 
of the co., although such public institution may 
tend to increase the business of the co. — Tomkin- 
SON V, South-Eastern By. Co. (1887), 35 Ch. D. 
675 ; 56 L. J. Ch. 932 ; 56 L. T. 812 ; 35 W. B. 
758. 

Annotations : — Refd. Re Fauro Eloclrio Accumulator Co. 

(1888), 40 Ch. D. 141 ; Hondorson v. Bank of Australasia 

(1888), 58 L. J. Oh. 197 ; A.-G. v. N. E. Ry., [1915] 1 Ch. 

905. 

8240. .] — ^Bagshaw v. Eastern 

Union By. Co., No. 7845, ante, 

8241. .] — The O. By. Co. previously 

to obtaining their Act, entered into a provision^ 
agreement with the G. W. By. (^o., under which it 
was agreed that that co. should assist the O. Co. 
in obtaining an Act ; & that such Act should 
contain a power to hiase their proposed lino to th% 
G. W. By. Co. The Act passed, cont-aining powers 
to lease & sell the new line to the G. W. By. Co., 
&; under it the railway was to be made in all respects 
to the satisfaction of tlie engineer of that co. & 
to be formed of sucli gauge as to admit of its being 
worked continuously witli the G. W. line. No 
agreement was finally concluded between the cos. ; 
but, pending negotiations, some of the directors 
of the new co. entered into an agreement with 
the I.. & N. W. By. Co.—which received the 
sanction of the majority of the shareholders Sc 
was executed under the corporate seals of both 
cos. — a term in wliich was as follows : — “ The 
whole concern, without incumbrance, when com- 
pleted, to be worked by the L. & N. W. Sc M. C. 
By. Cos., who shall have perfect control Sc exercise 
all the rights of the O. By. Co.” Some of the 
shareho]dci‘S of the O. By. Co. being dissatisded 
with the agreement entered into with the L. Sc 
N. W. By, Co., filed a bill to restrain that co. by 
injunction, from acting under that agi'cement, 
or using the funds of the co. in applying to Parlia- 
ment to sanction it: — Held: (1) the ct. will 
interfere by injunction to restrain cos. from 
applying any portion of their funds in a way not 
authorised by their Acts ; (2) an agreement by one 
co. to delegate its powers to another co. is illegal ; 

(3) one dissentient shareholder may lile a bill to 
restrain an illegal proceeding by the co., although 
such proceeding may have been sanctioned by a 
large majority of the shareholders. 

This ct. will not permit parties having the 
enormous powers which railway cos. obtain, tp 
apply one farthing of their funds in a way which 
diuers in the slightest degree from that in which 
the legislature has provided that they should be 
applied (Lord Cranworth, V.-C.). — ^Beman v, 
Bufford (1851), 7 By. Sc Can. Cas. 48 ; 1 vSim. 
N. S. 550 ; 20 L. J . Oh. 537 ; 15 Jur. 914 ; 
61 E. B. 212. 

Annotations: — As to (1) Consd. Hare v. L. & N. W. Ry. 

(1861), 2 John. & H, 80 ; Hattersley v, Shelbnme (1862), 
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Sect, 12 . — Powers and liabilities : Sub-sect. 2, A. la), 
(h), (c), {d) 

31 L. J. Ch. 873 ; Gregory r. Patchett (1864), 33 Boav. 
595. Reid. East Anglian Ry. v. Eastern Counties Ry. 
(1851), 11 C. B. 775. As to (2) Apld. Sevenoaks, Maid- 
stone & Tunbridge Ky. r. L. C. & D. Ry. (1879), 11 Ch. D. 
625. Coasd. Re Woking Urban Council (Basingstoke 
Canal) Act, 1911, 11914] 1 Ch. 300. Reid. Mid. Ky. v, 
G. W. liy, (1873), 8 Ch. Apt). 844, n. ; Russell v, Wakefield 
Waterworks Co. (1876), L. K. 20 Bq. 474. As to (3) FoUd. 
Winch V. Birkenhead, Lancashire & Cheshire Junction 
Ry. (1852), 6 De G. & Sm. 562. Consd. Flooks v. South 
Western Ry. (1853), 1 Sm. & G. 142. Refd. Burt v. 
British Nation Life Assce. Assocn. (1859), 33 L. T. O. S. 
74. Generally, Mentd. G. W. Ry. v. Orford, Worcester 
& Wolverhampton Ry. (1853), 3 be G. M. & G. 341. 

8242. Interest on money raised by 

debentures applicable to same purposes.] — Pope 
V , Midland & South Western Junction Ry. Co. 
(1890), 6 T. L. R. 404. 

8243. Power to give gratuities to workmen — For 
work done for company — Under 1845 Act, s. 90.] — 

The application by directors of a sum of £1,500 
out of the undivided profits of a manufacturing 
CO. in paying a gratuity of one week’s extra pay to 
each worker in the factory who had worked there 
with good character throughout the year : — Held : 
not ultra vires, & a reasonable exercise of the powers 
of management conferred on the directors by 
1845 Act, s. 90. — Hampson v. Price’s Patent 
Candle Co. (1870), 45 L. J. Ch. 437 ; 34 L. T. 
711 ; 24 W. R. 754. 

Annotations : — Distd. Hutton r. West Cork Ry. (1883), 23 
Ch. D. 654. Consd. Tomkinson v. S, E. Ry. (1887), 35 
Ch. D. 675. Reid. Henderson v. Bank of Australasia 
(1888), 40 Ch. D. 170. 

Compare No. 8129, ante. 

(b) Power to Sell Undertalcing. 

8244. Whether ultra vires — Transfer of all 
members’ shares — Acquiescence.] — With a view 
to the transfer of the business of the A. insurance 
CO. to the B. insurance co., the greater number of 
the shareholders in the A. co. agreed to assign their 
shares to trustees for the B. co. In the case of 
one of these shareholders, he assigned his shares to 
a trustee for the B. co., receiving the consideration 
money out of the assets of the A. co., though there 
was no evidence that this was known to him. 
By a private Act of Parliament transfers of shares 
in the A. co. were to be enrolled in Chancery, but 
the transfer of these shares was not enrolled until 
four years after the transfer, when the A. co. 
ce^ed to carry on business. Eight years after- 
wards an order was made for winding up the A. co., 
which had large liabilities, but no assets except 
such as could be obtained by calling up the shares, 
& it was held in the winding up that the claims 
of the policy-holders in the A. co. continued in 
force against that co. : — Held. : (1) the case of this 
shareholder was to be considered by itself, & 
without refci'ence to the effect which the decision 
might have upon the general winding up ; (2) there 
was nothing unlawful, & no breach of trust in 
the arrangement between the two co.’s so as to 
make the transfer of the shares invalid ; (3) the 
subsequent enrolment of the transfer was sufficient ; 
(4) this shareholder was not a contributory in the 
winding up of the A. co . — Re European Assur- 
ance Society Arbitration Acts, Rivington’s 

PART IX. SECT. 12. SUB-SECT. 2.— 

A. (b). 

n. Whether intra vires — Sale of whole 
plant,] — A railway co. which had 
coiiBtnicted its line under Btatutory 
powers, la not entitled to sell the ratla, 
bridges & other materials forming Its 
whole permanent way, although it was 
financially impossible for it to continue 
to work thd undertaking ; & interdict 
granted at the instance of a holder of 


Case (1876), 3 Ch. D. 10 ; sub nom. Be European 
Assurance Society Arbitration Acts & British 
Commercial Insurance Co., Rivington’s Case, 
45 L. J. Ch. 804 ; 34 L. T. 926, C. A. 

Annotations : — Refd. He European Assurance Society 

Arbitration Acts, Roman’s Case (1876), 3 Ch. D. 21 ; 

Re European Society Arliltration Acts, Ex p. British 

Nation Life Assoc. Assocn., Liquidators (1878), 8 Ch. D. 

679. 

8245. Proposed sale really attempt to turn 

company Into limited company.] — C oulthurst v. 
Whitstable Oyster Fishery Co. (1897), 41 Sol. 
Jo. 041. 

8246. Canal company.] — In 1777 an Act 

of Parliament was passed for making a canal. 
It incorporated a co. by name of the Co. of Pro- 
prietors of the B. Canal Navigation, ^^^’thorised 
them to construct the canal, & make 
demand tolls, & acquire land. All persons were 
to have the right to use the canal on payment of 
tolls. The co. were to make & maintain bridges. 
Tliroughout the Act in conferring rights or im- 
posing obligations on the co. the words “ their 
successors A. assigns ” were added. The canal 
was made & navigation carried on till 1866, when 
a winding-up order was made. In 1874 tlie 
liquidator with the sanction of the judge sold the 
canal to 8. The word “ undertaking ” was not- 
used in the conveyance, but possession was taken, 

tolls levied & received : — Held : the co. had no 
power to assign their undertaking & nothing 
passed to 8. by the conveyance of 1874 . — Re 
Woking Urban (-ouncil (Basingstoke Canal) 
Act, 1911, [1914] 1 Ch. 300; 83 L. .1. Ch. 201 ; 
110 L. T. 49 ; 78 J. P. 81 ; 30 T. U. R. 135 ; 12 
L. G. R. 214, C. A. 

Annotations : — Mentd. A.-G. v. N. E. Ry., [1915] 1 Ch. 905 ; 

K. lu Bedfordshire County Councj], Ex p. Sear, I1920J 

2 K. B 465. 

Application to Parliament to sell undertaking — 
Validity.]— Nee No. 8266, post. 


(e) Power to Amalgamate. 

8247. What constitutes.] — Midland Great 
Western Ry. Co. op Ireland v. Leech, No. 7857, 
ante. 

8248. .] — Lindsey (Earl) v. Great 

Northern Ry. Co., No. 8318, post. 

8249. Agreement for amalgamation — Whether 
enforceable.] — Great Western Ry. Co. v. 
Birmingham & Oxford Junction Ry. Co., 
No. 8335, post. 

8250. Validity.] — Hattersley v. 8nEL- 

BURNE (Earl), No. 7963, ante, 

8251. How effected — Power of provisional 

directors — Under subscribers’ agreement.] — Two 
cos. proposing to construct railways which would 
necessarily intei-fere with each other, their 
respective subscribers’ agreements empowered the 
respective managing committees or directors “ to 
demise or sell the undertaking, or any part 
thereof, or to amalgamate the same, or any part 
thereof, with any other railway or railways,” etc. 
In pursuance of the powers thus conferred upon 
them, the directors of the two cos. agreed to amal- 
gamate & to form one united co., this agreement 
was carried into effect by resolutions made at 

between V. & the co. in August, 1913. 
Before that date, & while the arbitra- 
tion proceedings were pending’, an 
agreement was made by the oo. with 
a CO. incorporated under Dom. Acts 
for the amalgamation of the two oos. 
into one corpii. ; & on June 2, 1913, 
an order in coimcil was made, pursuant 
to Dominion Ky, Act, s. 361 sanction- 
the agreement. The amalgamation 
was not known to V. nor to the Judge 


shares & debenture -stock of the co. 
against such a sale. — E llick v. In- 
VERQARRY & PORT AUGUSTUS RY. CO., 
[1913] S. C. 849 ; 1 S. L. T. 361.— SCOT. 

PART IX. SECT. 12, SUB-SECT. 2.— 

A. (0). 

o. Effect — On p(ywer8.] — A ry. co. 
took certain lands of V., & proceedings 
to ascertain the compensation to be 
paid were taken & an award made 
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board meetings of the respective committees, & 
by a deed executed by a competent number of 
the directors of each co. : — Held : the power to 
amalgamate was vested in the two boards, & those 
powers were well & effectively exercised ; & the 
co. so united or amalgamated might maintain an 
action for calls against a shareholder of either co. 
who had executed the parliamentary contract 
& subscribers’ agreement. — C ork & Youohal 
Ry. Co. V. Paterson (1856), 18 C. B. 414 ; 27 
L. T. O. S. 186 ; 139 E, R. 1430. 

Annotation : — Refd. Nixon v, BroWTilow, Nixon v. Green 

(1858), 3 H, & N. (J86. 

Effect — On liability of shareholder for calls.] — 

See Nos. 7857,' 7915, anis. 

8252. Whether liabilities transferred — 

Transfer of all property of amalgamated company.] 

— by a vendor for specific performance of a 

^^tract to sell land to the M. K. Ry. Co. alleged 
that, since the date of the contract — which had 
been completed — the M. K. Ry. Co. had 
oecome’ amaigamated with the S. E. Co., & 
grayed reltef against the two cos., or one of them ; 
dernurrep' by the S. E. Co. to the bill, on the ground 
tnat the y liad not purchased the liabilities of the 

* y* overruled. — H acker v. Mid Kent 

«y. Cot & South Eastern Ry. Co. (1865), 12 
C. 'J’.-ODD ; 11 Jur. N. S. 634. 

8253. Transfer subject to obligations 

& liabilities of amalgamated company.] — J ersey 
(Earl) v. Great Western Ry. C’o., [1894] 3 Ch. 
625, n. ; 8 R. 668, n. 

Annotation : — Refd. Fortcscuc r. Lostwitliicl & Fowey Ity., 

11891] 3 Ch. G2i. 

8254. On action pending against amaiga- 

mated company.] — Where an amalgamation of 
two cos. was effected by a special Act of Parlia- 
ment, a suit against one of the two cos. does not 
thereby abate. — W est HARTr.EPOOE Ry. Co. v. 
Jackson (1860), 15 L. T, 274 ; 15 W. K. 122. 

8255. -.] — Where, pending a suit, a 

deft. CO. is amalgamated with another co., & the 
amalgamation Act provides for carrying on all 
suits, etc., against the amalgamated co., on the 
suggestion of the amalgamation, there must be 
an order for carrying on such suits, etc. — B ritish 
Equitable Assurance Co. v. Vai.e of Neath 
Ry. Co. (1866), 15 W. R. 37. 

8256. On powers — Restriction of powers of 

one company — Whether new company bound.] — 
Where a number of cos. are amalgamated by 
.statute, a restriction of the powers of one of the 
cos. — for example, in the importation of energy 
from outside the city— is not to be held as applying 
to the amalgamated concern. — W innipeg Elec- 
tric Ry. Co. v. Winnipeg City, [1912] A. C. 355 : 
81 L. J. V. C. 193 ; 106 L. T. 388, P. C. 

— _ Of particular companies.] — See 

vSpecific Titles, 'pdssim. 

(d) Power to Delegate. 

8257. Agreement to delegate powers to another 
company — Validity.] — B eman v. Rufford, No. 
8241, ante. 

8258. .] — An agreement between two 

railway cos., made without the authority of the 
Legislature, whereby one co. delegates to another 
all the powers which have been conferred upon 
it by Parliament, is an unlawful attempt to effect 
that which Parliament alone can authorise, & is 


against public policy; 4fe in such a case, the ct. 
will not interfere to assist either of the parties in 
obtaining a collateral benefit, wliich the agreement 
would give, or aid them in any manner which 
would promote the object of the agreement. — 
Great Northern Ry. Co. v. Eastern Counties 
By. Co. (1851), 9 Hare, 306 ; 7 Ry. & Can. Cas. 
643 ; 21 L. J. Ch. 837 ; 68 E. R. 520. 

Annotations : — Folld. London, Brighton, otc. Hy. r. L. & 
S. W. Hy. (1859), 4 De G. & J. 362 ; Hichinond Water- 
works Co. & Southwark & Vauxhall Wat/Crworks Co. v. 
Hichmoud, Surrey Vesti*y (1876), 3 Ch. D. 82. Refd. 
East Anglian Ilys. v. Eastern Counties Ry. (1851), 11 
C. B. 775 ; Prince of Wales Asscc. v. Harding (1858), 
E. B. & E. 183 ; Ita Woking Urban Council (Basingstoke 
Canal) Act, 1911, 11914] 1 Ch. 300. 

Working agreements between railway com- 
panics generally, see Railways & Canals. 

(e) Power to Apply to Parliament. 

8259. To vary objects of company.] — A ct. of 

equity will not, at the instance of a shareholder, 
restrain a joint-stock co., incorporated by Acts of 
Parliament whicli prescribe its constitution 
objects, from applying in its corporate capacity 
to Parliament, & from using its corporate seal 
& resources to obtain the sanction of the Legis- 
lature to the remodelling of its constitution, or 
to a material alteration & extension of its object 
& powers. The right of making such an applica- 
tion is incident to a joint-stock co. of that descrip- 
tion. — Ware v. Grand Junu/iton Water Works 
Co. (1831), 2 Russ. M. 470 ; 9 L. J. O. S. Ch. 
169; 39 E. R. 472. 

AmwkiHons : — Apld. SinipRon r. Deniwon (1852), 10 Hare, 
51. Consd. Lancaster & Cailislo Hy. v. N. W. fly. (1856), 

2 K. & .1. 293. Refd. Parker v. River Dunn Navigation 
Co. (1847), 1 Do G. & Sm. 192 ; Cooper v. Powis (1850), 

3 Do G. & Siru 688 ; He London, Chatham He Dover 
Railway Arrangement Act, ICx Hart ridge & Allender 
(1869), 5 Ch. App. 672, n. 

8260. ,] — It is not lawful to apply the funds 

of a co. in an application to Parliament for jiowers 
to extend the business of the co. beyond the objects 
for which it was constituted, & the ct. will interfere 
by injunction, at the suit of a shareholder, to 
restrain any such application. — Simpson v. Deni- 
son (1852), 10 Hare, 51 ; 7 Ry. & Can. Cas. 403 ; 
20 L. T. O. S. 46 ; 16 Jur. 828 ; 68 E. R. 835. 

Annotation .^ ; — - Distd. South Yorkshire Hy. & River Dun CXi. 
v>. G. N. Ry. (1853), 9 Exeh. 55. Refd. Russell o. Wakefield 
Waterworks Co. (1875), L. R. 20 Kq. 474. Mentd. 
Rostock r. North Staffordshire Hy. (1855), 24 L. .1. Q. B. 
225 ; Norwich Corpn. v. Norfolk Ry. (1855), 4 E. & B. 
397. 

8261. Payment of costs of application out 

of company’s funds — Validity.] — Great Western 
Ry. Co. v. Rushout, No. 7847, ante. 

8262. ,] — Although it is com- 

petent to the directors of every railway co., on 
complying with the Wharnclifle Order, to apply 
to I’arliament for an extended line, or for any other 
extension of their powers, they will be restrained 
from defraying the expenses of such application 
out of th(j assets of the co., & from issuing new 
shares, purporting to be shares in the co., except 
for the purposes &- under the powers of existing 
Acts. — Vance v. East IjANcashire Ry. Co. 
(1856), 3 K. &; J. 50 ; 69 E. R. 1018. 

8263. .] — Caledonian Ry. Co. 

V. Solway Junction Ry. Co., No. 7848, ante. 

8264. .] — ^Although there is no doubt that 

the Ct. of Ch., by viHue of its jurisdiction in 


In chambers ; but, on appeal by the 
owner from the order of the judge, the 
point was raised that the judge had 
no jurisdiction to make the order : — 
Held : by the agreement, sanctioned 
by the order in counou, & by the effect 


of Doin. Ry. Act, ss. 361 & 362, the 
amalgamated co. became a new corpn. 
vested with all the properties, rights, 
powers, etc., of both of tne constituent 
cos., & liable for their debts & obliga- 
tions of all kinds ; that, after amalga- 


mation, the co. ceased to exist as an 
actual corporate entity . — He Van 
Horne & Winnipeg & Northern Hy. 
Co. (1914), 29 W. L. R. 37 ; 6 W. W. H. 
1535 ; 18 D. L. R. 517 ; 21 Man. L. R. 
626.— CAN. 
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personam, has power to restrain an improper 
application to Parliament for a private Act, yet 
it IS difficult to conceive a case in which it would 
be right for the ct. to exercise that power. — Re 
London, Chatham & Dover Kailway Arrange- 
ment Act, Ex p. Hartridge & Allender (1869), 

5 Ch. App. 071 ; 17 W. R. 946 ; suh nom. Re 
London, Chatham & Dover Railway Aiirange- 
ment Act, 1867, Ex p. London, Chatham & 
Dover Ry. Co., 20 L. T. 718, L. JJ. 

8265. To alter rights of shareholders — Payment 
of costs of application out of company’s funds — 
Validity.] — Stevens v* South Devon Ry. Co., 
No. 7846, ante, 

8266. To sell undertaking — Payment of costs of 
application out of company’s funds— Validity.] — 

The majority of shareholders in a co. incorx3orated 
by Act of Parliament approved at a meeting of 
a contract to sell the concern to F. who was one of 
the committee of management, & passed a resolu- 
tion that the contract should be confirmed by a 
special Act of Parliament, & that if the Act should 
not be passed the expenses of promoting the Bill 

6 of the agreement should be partly borne by the 
CO. At a Wharncliffo meeting subsequently held, 
a resolution was passed by a majority of more than 
thirty to one, authorising the i)resenting by the 
CO. of a Bill in Parliament to enable them to 
dispose of the concern. Pltf., one of the dis- 
sentients at the Wharncliffe meeting, moved to 
restrain the co., from carrying out the agreement, 
& from presenting the proposed Bill in Parliament, 
& from applying any part of the funds of the co. 
towards its promotion. On the co. undertaking 
not to apply any of theii* funds towards promoting 
the Bill the ct. refused the motion. — Mathias v. 
Wilts & Berks Canal Navigation Co. (1876), 
34 L. T. 340. 

if) Interference by Court. 

8267. When court will interfere — General rule.] 

— Browne v. Monmoitthshire Railway & Canal 
(yO., No. 8203, ante. 

8268. .] — ^By three Acts of Parlia- 
ment of the same session, a railway co. was 
empowered to make three distinct lines, forming 
a cluster, & not a continuous line. In the next 
session an Act was passed, declaring the co. to 
have been to be only one co., & authoiising & 
requiring them to grant a lease of the lines to 
another co. They completed only one of the lines, 
which was w’orked by the other co. under the 
provisions of the last Act. Some months after 
it was obvious that the other two lines could not 
be completed within the time prescribed by the 
Acts, a shareholder in tho first co. filed a bill, 
seeking to restrain it from applying its funds 
otherwise than for the purpose of constructing all 
three of the lines ; but he did not make the co., 
who were lessees, parties to the suit : — Held : 
more inconvenience would arise from the ct. 
interfering than from its abstaining to do so ; & 
on that account, as well as on the grounds of 
acquiescence, & want of parties, an injunction 
granted by the ct. below must be dissolved. — 
Hodgson v* Powis (Earl) (1851), 1 De G. M. & G. 
6 ; 7 Ry. & Can. Cas. 956 ; 21 L. .1. Ch. 17 ; 18 
L. T. O. S. 103 ; 15 .Tur. 1022 ; 42 E. R. 453, 
L. JJ. ; revsg. (1850), 12 Beav. 529. 

Anrwtatimi : — Refd. Graham v, Birkenhead, etc. Ry. (1850), 

12 Beav. 460. 

8269. Whether matter one of internal 

management.] — A resolution was passed by a co. 


that new shares should be created, & the capital 
so raised to be applied in payment of the then 
mtge. debt of the co. The co. afterwards leased 
their line to another co., with the approbation of 
the shareholders. Liabilities incurred by this 
arrangement pressing on the co., the directors 
proposed to apply the calls on the new shares in 
discharging them. Two holders of the new shares 
filed a bill on behalf of themselves & the other new 
shareholders, except seven, who with the co. were 
made defts. to enforce the application of the calls 
on the new shares to the purpose originally 
intended. The co. demurred for want of equity, 
& the same was allowed. — Yetts v. Norfolk 
Ry. Co. (1849), 3 De G. & Sm. 293 ; 5 Ry. & Can. 
Cas. 487 ; 12 L. T. O. 307 ; 13 Jur. 249 ; 64 
E. R. 484. 

8270. .] — Certain corpns. were ex- 

tinguished, & a new corpn. formed of the olu 
members <fe new members, & the debts of the 
extinguished corpns. were made debts of the new 
coipn. The directors made a call for payment of 
one of the liabilities of one of the extinguished 
corpns., the demurrer for want of equity of the 
co. to a biU by some of the shareholdert against 
the directors & the co., disputing the right of the 
directors so to appropriate the call, was alliowed.— - 
CooPEl^ V. Shropshire Union Railway & Canal 
Co. (1849), 6 Ry. & Can. Cas. 136, L. C. 

8271. .] — In an amalgamated railway 

co. tliere were three classes of shareholders. A 
shareholder of one class filed a bill on behalf of 
himself & all others of the class, stating that an 
unfair unnecessary call had been corruptly 
made on that class, which some had paid, but that 
pltf. had refused to pay it, & praying that an 
account might be taken to ascertain the pro- 
priety & necessity of the call, & for an injunction : — 
Held: (1) this was an attempt to induce the ct, 
to interfere in the internal management of the 
affairs of a continuing co., a general demurrer 
to tho bill was allowed ; (2) the shareholders of 
the same class as pltf. who had paid the call & 
the other two classes of shareholders ouglit to 
be represented. — Bailey v. Birkenhead, Lan- 
cashire &L Cheshire Junction Ry. Co. (1850), 
12 Beav. 433 ; 6 Ry. Can. Cas. 256 ; 19 L. J. Ch. 
377 ; 15 L. T. O. 8. 293 ; 14 Jur. 119 ; 50 E. R. 
1127. 

Annotation : — Oencrolly, Mentd. Alexander v. Automatic 

Telophone Co. (1899), 68 L. J. Ch. 514. 

8272. .] — Orr V. Glasgow, Airdrie 

& Monklands Ry. Co., No. 8134, ante. 

8273. Contract partly ultra vires — Pur- 

pose illegal.] — HA'rrERSLEY v. Shelburne (Earl), 
No. 7963, ante. 

8274. .] — Fraser p. Whalley, G ART- 

SIDE V. Whalley, No. 7964, ante. 

8275. Company acting ultra vires — 

But bon8 fide for convenience of public.] — Where 
a railway co. have diverted a road ultra vires, but 
with a bond fide view to tlie convenience of the 
public, a ct. of equity will not compel them to 
replace the road so as to make their work irdra 
vires, if the result will be to cause greater incon- 
venience to the public, or the complaining section 
of the public. — A.-G. v. Ely, Haddenham <fe 
Sutton Ry. Co. (1869), 4 Ch. App. 194 ; 38 
L. J. Ch. 258 ; 20 L. T. 1 ; 17 W. R. 356, L. 0. 
Annotations: — Consd. Pugh v. Golden Volley Ry. (1879), 

12 Ch. I). 274. Mentd. Dowling v. Pontyiiool Caerleon & 

Newport Ry. (1874), L. R. 18 Eq. 714 ; A.-G. v, Shrews- 
bury (Klngsland) Bridge Co. (1882), 21 Ch. D. 762 ; L. & 

N. W. Ry. V Ogrwen District Council (1899), 80 L. T. 401. 

8276. Complaint by rival com- 
pany.] — A municipal corpn. having, under the 
provisions of an Act of Parliament, bought up a 
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gas CO. which previously supplied gas to the 
borough, &> which had compulsory powers for the 
purpose within the borough, commenced supplying 
gas to an adjoining towmship, in wliich another gas 
CO. already existed having similar powers within 
the township. The gas co. of the township having 
filed a bill against the corpn. to restrain them from 
supplying gas within the township, & alleging, as a 
personal injury which entitled them to maintain 
their suit, that the corpn. had contracted to supply 
gas to a particular manufactory within the town- 
ship which otherwise they must have supplied, 
& that they had thereby been deprived of the 
profits arising from the supply of gas to the manu- 
factory, & that great loss would be sustained by 
them : — Held : on demurrer, the injury alleged 
was not such as entitled pltfs. to maintain the 
suitj-r^PtTDHEY Coax Gas Co. v, Bradford 
roRPN. (1873), L. R. 15 Eq. 167; 42 L. J. Ch. 
293 ; 28 L. T. n ; 37 J. P. 340 ; 21 W. 11. 286. 
AnTwtation : — Mentd. PreHton Corpn. v. FnJlwood L. B. 
(1885), 53 L. T. 718. 

8277. -.] — Willing v. Metropolitan 

District ^Y. Co. (1888), 4 T. D. R. 723. 

-TTo enforce exercise of powers.] — See Sub- 
sect. J) 08 t. 

► 8278. At whose instance — Shareholder proceed- 
instigation of rival company.] — Colman 
V. Eastern Counties Ry. Co., No. 8237, mite. 

8279. Shareholder member of rival 

company.] — Ffooks v. kSouth Wesi’ern Ry. Co., 
No. 8310, p 08 t. 

8280. .] — AVliere a pltf. filed a 

bill on behalf of himself & all other shareholders in 
a railway co., & sought an injunction to restrain 
the CO. from running steam vessels in a manner 
which he alleged to be ultra vires ^ but admitted on 
cross-examination that ho was a shareholder in a 
rival CO., & instituted the suit by the direction of 
the latter co., wlio indemnified him against costs : 
— Held : the bill was an imposition on the ct., So 
was properly dismissed with costs. — F orrest v, 
Manchester, Hiieffielu So Lincolnshire Ry. 
Co. (18fil), 4 I)e G. F. & J. 12iy ; 4 L. T. OOfi ; 25 
L P. 709 ; 7 .Tur. N. 8. 887; 9 W. R. 818 ; 45 
E. R. 1131, L. O. 

Annnf/itionft : — Consd. Filder v. L. B. & S. C. By., Barchard 

V. Brig’hton, Uclvlield, & Tuubridg’o Wells By. (18(>3), 1 
Horn. So M. 489. Distd. Fraser ik WbaJlcy, Qartslde r. 
Whalley (18(M), 11 L. T. 175 ; Seaton v. Grant (18G7), 2 
Ch. App. 459. Consd. Bloxam v. Met. By. (1868). 3 
Ch. App. 337. Distd. Gray v. Lewis (1869), L. B. 8 Eq. 
526 ; Mutter v. Eastern & Midlands By, (1888). 38 
Ch. I). 92. Dhtd. Dundee Harbour Trustees v. Nicol, 
11915] A. C. 550. Refd. A.-G. v. G. E. By. (1879), 27 

W. B. 769 ; A.-G. v. Mersey By., 11907] 1 Ch. 81. Mentd. 
Cooke V. Cooke (1865), 4 Do G. .T. & Sm. 704 ; Bobson v. 
Dodds (1869), L. B. 8 E(i. 301 ; Davies r. Gas LiKht & 
Coke Co. (1909), 100 L. T. 563 : County Hotel & Wine 
Go. V. L. & N. W. By., [1918] 2 K. B. 261. 

8281. Proprietor of scrip certificate — Suing 

on behalf of class.] — Bagshaw v. Eastern Union 
Ry. Co., No. 7845] ante. 

8282. Shareholder suing on behalf of class.] 

— ^Where an Act of Parliament has been obtained 
by a CO. for constmeting a line of railway, So funds 
have been subscribed for that purpose, the ct. 
will, on the application of a single shareholder, 
restrain the co. from applying those funds, or any 
part thereof, in the construction of a railway on a 
portion only of the line, or otherwise thiin for the 
purpose So with the view of making So completing 
the entire line. — Cohen v. Wd^kinson (1849), 
1 Mac. & G. 481 ; 5 Ry. So Can. Cas. 741 ; 1 H. & 
Tw. 554 ; 14 L. T. O. S. 149 ; 14 Jur. 491 ; 47 
E. R. 1630, L. C. 

Annotations : — Consd. Bagshaw v. Eastern Union By. 
(1850), 2 Mac. & (1. 389. Distd. Gmham v, Birkenhead, 
Lancashiro So Cheshire Junction By. (1850), 2 Mac. So G. 
146; Hod^on v. Fowls (1851), 1 De G. M. & G. 6. Consd. 


Ffooks V. South Western By. (1853), 1 Sm. & G. 142, 
Distd. Sharpley v. Louth & East Coast By. (1876), 2 
Ch. D. 663. Refd. Diunvile v, Birkenhead, Lancashire & 
Ohoshiro Junction By. (1850), 12 Boav. 444 ; Salomons 
17. Laiiiff (1850), 12 Bcav, 339 ; Kent v. Jackson (1851), 
14 Boav. 367 ; B. v. York & North Midland By. (1852), 
1 E. & B. 178 ; Shrewsbury So Birmingham By. v. L. & 
N. W. By. (1853), 4 De Q. M. & G. 115 ; Burt t>. British 
Nation Life Asece. Assocn. (1859), 33 L. T. O. S. 74. 
Mentd. Tamar Manure Navigation Co. v. Wagstaffo 
(1863), 4 B. & S. 288. 

8283. .] — ^A shareholder in an incor- 

porated railway co. filed a bill on behalf of himself 
So other shareholders to restrain the directors from 
issuing preference shares, on the ground that they 
were about to be issued contrary to the co.’s Acts, 
& for the piwpose of constructing the original line 
instead of the branch, for wliich alone additional 
siiares were to be created. So were intended to be 
distributed in a manner contrary to the directions 
of the Act wliich authorised the creation of 
additional shares. The hill, filed on Sept. 22, 
stated that pltf., on Sept. 17, became aware of 
resolutions passed on Sejjt. 12, under which the 
preference shares were to be offered to the share- 
holders on Sept. 23 ; but the bill did not otherwise 
show that pltf. had not the means of procuring a 
suit to bo institut(id in the name of the corpn. ; — 
Held : on the demurrers of the corpn. So of the 
directors to the bill, these demurrers could not be 
overruled, consistently with the principles stated 
in, or to be extracted from, Mozley v. Alston, 
No. 4436, ante. So, Bxelcr iSc Crediton Ry. Co. v. 
Buller, No. 8048, ante, whether the proceedings 
sought to be restrained were legal or not. 

On the bill btnng amended, So stating that a 
majority of the shareholders supported the views 
of the directors, So refused to authorise pltf., or 
any other person, to institute a suit in the name of 
the co. : — Jleld : allowing a demurrer, it was still 
within the influence of the above authoiities. 

Semhlc : there is not sufficient ])recision in the 
class puT’ported to be represented by a pltf. who 
sues on behalf of himscif So all oilier the share- 
holders in an incorporated co., “ except such of 
the said shareholders as are respectively repre- 
sented by those shareholders hereinafter named 
defts.” — Edwardsv. Shrewsbury & Birmingham 
Ry. Co. (1849), 2 Do G. So Sm. 537 ; 64 E. R. 240. 

8284. .] — Salomons v . Laing, No, 

8285, post. 

8285. Action against company im- 

properly paying over funds — & against company 
receiving such funds.] — The directors of one incor- 
porated railway co. i:)aid over its funds to another 
railway co., for purposes wholly unauthorised ; & 
the latter I’eceived them with knowledge of the 
breach of trust : — Held : on demurrer, the second 
co. were properly made parties to a suit to bring 
back the fund ; &, in sucli a case, an individual 
shareholder in the first co. might sue the second co. 
“ on behalf,” etc., without alleging that the corpn. 
of which ho was a member had refused to sue. — 
Salomons v. Laing (1850), 12 Bcav. 377 ; (5 

Ry. So Can. Cas. 303 ; 19 L. J. Ch. 291 ; 15 
L. T, O. S. 472 ; 14 Jur. 471 ; 50 E. R. 1105. 

AuvoUitiona : — Refd. Graham v. Birkenhead, Lancashire So 
Cheshire Junction By. (1850), 7 By. So Can. Cas. 938 ; 
G. W. By. V. Met. By. (1863), 1 New Bop. 561 ; lUissoll 
V. Wakefield Waterworks Co. (1875), L. H. 20 Eq. 47 L 

g286. Several classes of shareholders.] 

— A bill was filed by a shareholder on behalf, etc., 
to prevent the directors making a part only of the 
railway, abandoning the rest, <fc for an indemnity. 
There were several classes of shareholders : — 
Held : it was not necessary that the several 
classes should bo severally So separately represented 
on the record. — D umvile v, Birkenhead, Lan- 
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CASHIBE & Cheshire Junction Ry. Co. (1850), 
12 Beav. 441 ; 7 Ry. & Can. Cas. 932 ; 60 E. R. 
1130. 

Annotation : — Refd. Graham v, Birkenhead, Lancashire & 
Cheshire Junction By. (1860), 7 By. &; Can, Cas. 938. 

8287. ; — Effect of acquiescence.] — The 

directors of a railway co., with the concurrence of 
a majority of the shareholders, on finding the 
original undertaking impracticable proceeded to 
construct a small portion only of the works. On 
an application by an individual shareholder on 
behalf of himself & the other shareholders for an 
injunction to restrain tliis proceeding, the ct. 
refused to interfere, on the ground of the 
acquiescence of pltf., & also that the other share- 
holders had for eighteen months previously to 
filing the bill known, or had had the means of 
knowing, the acts complained of. — Graham v. 
Birkenhead, I^iANCASHntE & Chesihre Junction 
Ry. Co. (1850), 2 Mac. k> O. 146 ; 7 Ry. & Can. Cas. 
038; 2 H. & Tw. 460; 20 L. J. Ch. 445 ; 15 
L. T. O. S. 221 ; 14 Jur. 494 ; 42 E. R. 57, L. C. 
AnnoUitions : — Consd. Kent v, Jackson (1851), 14 Beav. 
367 ; Ffooks v. South Western By. (1863), 1 Sm. & G. 
142 : Hare r. L. & N. W. By. (1861), 2 John. & H. 80. 
Refd. Winch v. Birkenhead, Lancashire & Cheshii*e 
Junction B,y. (1852), 16 Jur. 1035 ; Burti). Jiritish Nation 
Life Assce. Assocn. (1859), 33 L. T. O. S. 74. Mentd. K. 
V. Harrop (1856), 20 J. B. 627 ; Irrigation Co. of France 
(1870), 39 L. J. Ch. 663. , 

8288. -Hodgson p. Powis 
(Earl), No. 8208, a/ite.^ 

8289. Whether action properly 

framed.] — Heads of a proposed agreement were 
aiTanged between the directors of two i‘ail- 

way cos., by which one co. was to aUow the 
other co. for ninety-nine years to work the lines, 
& use tlio projierty & plant of the granting 
co., except certain specified lands & buildings, 
upon certain terms of allowance for working 

expenses <fc charges, <fc the maintenance of works 
& ways, the property plant to be restored on 
the termination of the agreement, on terms of 
profitable i*eturn to the granting co. ; a provision 
was made for application to Parliament for i)owers, 
if needful. On a bill by a shareholder in the 
granting co., on behalf of himself & all other the 
shareholders in that co. except the directors, 
against that co. <fc the other co. :~—Ueld : the 
suit being by one shareholder, on behalf of himself 
& the other shareholders in the granting co., 
against the co. the other co. proposing to enter 
into an illegal agieement, without making any 
directors or other persons parties, seeking an 
injunction against the granting co. to restrain them 
from perfecting the agreement, was properly 
framed. — W inch v, Birkenhead, Lancashire & 
Cheshire Junction Ry. Co. (1852), 5 He G. & Sm. 
562 ; 7 Ry. & Can. Cas. 384 ; 20 L. T. O. S. 108 ; 
16 Jur. 1035 ; 64 E. R. 1243. 

Annotations Distd. Hare v. North Western By. (1860), 

3 L. T. 280. Refd. Mid. By. v, G. W. By. (1873), 8 
Ch App. 844, n. ; Sevenoaks, Maidstone & Tunbridge By. 
r. L. C. & D. By. (1879), 11 Ch. D. 625. 

8290. '.] — Hodgson v, Powis 
(Earl), No. 8268, ante. 

8291. Action to set aside contract 

between several companies — Whether all parties 


i to contract necessary parties.] — ^Where a contract 
between several public cos. had been acted upon 
for four years ; — Held : all the parties to the con- 
tract were necessary parties to a suit by a share- 
holder in one of the cos., to set it aside as ultra 
vires. — Hare v. London & North Western Ry. 
Co. (1860), 1 John. & H. 252 ; 30 L. J. Ch. 280 ; 
3 L. T. 289 ; 9 W. R. 33 ; 70 E. R. 741 ; subse- 
quent proceedings (1861), 2 John. & H. 80. 

8292. ] — White v. Carmarthen, 

ETC. Ry. Co., No. 8360, post 

8293. Single dissentient shareholder.] — 

Beman V. Rufpord, No. 8241, ante. 

8294. .] — single shareholder of a 

CO. may apply for & obtain an injunction to restrain 
the co. from committing an act beyond their 
powers.— Charlton v. Newcasti^e &; Carlisle & 
North-Eastern Ry. Cos. (1859), 34 L. T. O. S. 
22 ; 5 Jur. N. H. 1096 ; 7 W. R. 731. 

8295. Shareholder merely puppet in hands 
of strangers.] — Although it is the undoubted light 
of every shareholder in a co. to prevent the direc- 
tors from exceeding their powers, still, where it 
appears that pltf. is merely a puppet in the hands 
of others, not shareholders in the co., vho in- 
demnify him against the costs of the suit, bhe ct. 
will not interfere by interlocutory injum don. — 
Filder V. London, Brighton & South Coast 
Ry. Co., Barchard v. Brighton, Uckfield & 
Tunbridge Wells Ry. Co. (1863), 1 Hem. & M. 
489 ; 71 E. R. 214. 

Annotations: — Refd. Seaton v. Grant (1867), 36 L. J. Cb. 

638 ; Bloxam r. Met. By. (1868), 3 Ch. App. 337. 

8296. Transferee — Acquiescence by trans- 

feror in acts complained of.] — Ffooks v. South 
Western Ry. Co., No. 8310, post 

8297. Equitable owner of shares— Shares 

vested in trustees — Action against company & 
trustees.] — Great Western Ry. Co. v, Rushout, 
No. 7847, 

8298. Rival company — No private injury 

sustained.] — Pudsey Coal Gas Co. v. Bradford 
Corpn., No. 8276, ante. 

B. Of Pariicular Public Companies. 

Canal company .] — See Railways & Canals. 

Dock company .] — See Shipping Navigation. 

Electricity company .] — See Electric Lighting 
& I^OWER. 

Gas company .] — See Gas. 

8299. Railway company — General rule.] — Salo- 
mons V. Laing, No. 8303, post 

8300. .] — (1) It is improper & wrong 

for railway cos. to embark their funds in other 
railway undeHakings, they have no right to 
engage or jiledge their funds or entangle their 
affairs in unauthorised transactions, upon the 
speculation that they may obtain parliamentary 
authority for doing acts which are beyond their 
powers at the time when they are done. 

(2) Motion to restrain a co. from declaring a 
forfeiture of shares, by reason of the non-payment 
of calls, alleged to be made for illegal imrposes, 
refused ; although it appeared that the directors 
had conducted the proceedings, in many particu- 
lars, in a very improper manner ; it being sworn 
that money was wanted to satisfy existing legal 
obligations of the co. it being denied that the 


PART IX. SECT. 12, SUB-SECT. 2.~-B. 

8299 i. liailway co7npany — General 
rule .] — A rj’. cannot lease the concern 
or delegate its jjowerH for a specified 
term without the sanction of the 
leglslatnre. — H inckusy v. Gilder- 
8LKEVE (1872), 19 Gr. 212. — CAN. 

p. River driving company — Power 
to delegate powers.}— Plits., an Incor- 


porated CO., with the exclusive right to 
drive limiber down the M. river, within 
the CO.’S limits, & of collecting tolls 
fixed by law therefor, contracted with 
deft., in consideration of a bonus to be 
paid by him to the co., to allow him 
to do the driving & receive the tolls 
Held : the powers conferred & duties 
imposed by the legislature on driving 


companies could not bo delegated or 
transferred, and no action could be 
maintained on a contract based on 
such transfer. — Lynch v. Bichards 
(William) Co.. Ltd. (1907), 3 E. L. R. 
383 ; 38 N. B. B. 160.— CAN. 

q. Rural telephone company — Power 
to make promissory notes.] — A oo. 
organised under Rural Telephone Co. 
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CO. sought to enforce the calls for illegal purposes. — 
Logan v , Coubtown (Earl) (1850), 13 Bear. 22 ; 
20 L. J. Oh. 347 ; 17 L T. O. S. 306 ; 51 E. R. 9. 

8301. .1 — A railway co. incorporated 

by Act of Parliament, cannot, even with the assent 
of all its shareholders, legally enter into a contract 
involving the application of any portion of its 
funds to purposes foreign from those for which it 
is incorporated. 

Defts. were incorporated by an Act of Parlia- 
ment, sect. 1 of which enacted that certain persons 
should be united into a co. for making & maintain- 
ng a certain railway & other works by the Act 
(authorised, according to the provisions & regula- 
tions thereinafter mentioned, & for that jiurpose 
hould be one body corporate by the name 4c 
tyle of “ The E. C. R. Co.,’' & should have per- 
petual succession, 4c a common seal. Sect. 3 
empowered the co. to raise a sum of money “ for 
making 4c maintaining the said railway, 4c other 
works authorised by the Act.” Sect.. 5 directed 
that the money so raised should hc’expended in 4c 
towards making 4c maintaining the said railway 
4c other works,. 4c in otherwise carrying the Act 
into eac^ution. By subsequent sects, it was 
provided that the profits, after defraying the ex- 
penses of making, maintaining, 4c working the 
railway, were to be accounted for 4c divided 
amongst the proprietors of the undertaking : — 
Held : it was not competent to the directors to 
enter into a contract with another railway co., to 
take a lease of their line, 4c to pay the costs incurred 
by them in the soliciting 4c promoting of Bills in 
Parliament for the extenson & improvement of 
such other line of railway, even thougli such 
extension 4c improvement would benefit their 
own co. ; 4c such contract, if entered into, was 
illegal 4c void, 4c could not be enforced in a ct. 
of law. — East Anglian Ry.s. Co. v. Eastern 
Counties Ry. Co. (1851), 11 C. B. 775 ; 7 Ry. 4c 
Can. Cas. 150 ; 21 L. J. C. P. 23 ; 18 L. T. O. S. 
138; 10 Jur. 249; 138 E. R. 680. 

Annotations : — Apld. Maegregor v. Dov<^r & Deal Ry. 
(1852), 18 Q. B. 618. Consd. South Yorkshire Ry. & 
River Dun Co. v. G. N. Ry. (18.53), 9 Exch. 55 ; Bostock 
V. North Staffordshire Ry. (1855), 4 E. & B. 798 ; Norwich 
Oorpn. V. Norfolk Ry. (1855), 4 E.' & B. 397. Distd. 
Easlcm Counties Ry. v. Hawkes (1855), 5 H. L. Cos. 331. 
Consd. Shrewsbury Sc Birmingham Ry. v. North Western 
Ry. (1857), (} H. L. Cas. 113 ; Bateman v. Ashton-under- 
Lyne Corpn. (1858), 3 H. & N. 323, Ajpld. Taylor v. Chi- 
chester & Midhurst Ry. (1867), L. R. 2 Exch. 350. Consd. 
A.-G. V. G. K. Ry. (1879), 11 Ch D. 449. Refd. Rogers 
V. Oxford, Worcester & Wolverhampton Ry. (1858), 2 
De G. & J. 662 ; London, Brighton, etc. Ry. v. L. & S. W. 
Ry. (1859), 4 Do O. & J. 362 ; Ashbury lly. Carriage & 
Iron (jo. V. Richo (1875), L. R. 7 H. L. 653. Mentd. Royal 
British Bank v, Turquand (1 856), 6 E. & B. 327 ; Hammer- 
smith, etc. Co. V. Brand (1869), L. R. 4 H. L. 171 ; Driver 
V. Kingston Highway Board (1871), 24 L. T. 480 ; Ever- 
shed V. L. & N. W. Ry. (1877), 3 Q. B. D. 134 

8302. .] — The S. E. Ry. Co. was incor- 

porated for the purpose of making 4c maintaining 
that railway, with power to raise money for the 
purposes of the Act. The projectors of an in- 
tended Dover 4c Deal, etc., railway had con- 
templated bringing a bill before Parliament for 
the establishment of such railway, but were in 
doubt as to proceeding. M., a person interested, 
4c having influence, in the S. E. Ry. Co., under- 
took that, if the projectors of the Dover, etc., 
railway would proceed in endeavouring to obtain 
their Act, &, if successful, would hand over their 
scheme to the S. E. Ry. Co., that co., if the bill 
were rejected, would insure them against loss by 
such rejection, 4c would pay their parliamentary 


expenses. No clause in the co.’s Act empowered 
them so to apply their funds. The bill was pro- 
ceeded with, 4c rejected by Parliament. In an 
action against M. on the above contract, the 
declaration alleging that the S. E. Ry. Co. did not 
insure, etc., 4c did not pay the Parliamentary 
expenses : — Held : the stipulation by M. was a 
pi'omiso that the co. should do an act which was 
illegal 4c contravened public policy 4c a public 
statute, 4c an action did not lie against M. upon 
such promise. — ^Macgregor v. Dover 4c Deal 
Ry. Co. (1852), 18 Q. B. 618 ; 7 Ry. 4c Can. Cas. 
227 ; 22 L. J. Q. B. 69 ; 19 L. T. O. S. 316 ; 17 
Jur. 21 ; 118 E. R. 233, Ex. Ch. 

Annotations : — Distd. Eastern Cotmties Ry. v. Haw'kes 
(1855), 5 H. L. Cas. 331. Consd. Norwich Corpn. v. 
Norfolk Ry. (1855). 4 K. & B. 397. Apld. Taylor v. 
Chichester & Midburst Ry. (1867), L. R. 2 Exeb. 350. 
Befd. Shrewsbury & Birmingham Ry. v. L, & N. W. Ry. 
(1853), 4 De G. M. & G. 115 ; South Yorkshire Ry. & 
River Dun Co. v. G. N. Ry. (1853), 9 Exch. 55 ; Bostock 
V. North Staffordshire Ry. (1855), 4 E. &; B. 798 ; Bateman 
V. Asbton-unaer-Lyne Corpn. (1858), 3 H. & N. 323 : 
Rlchti V. Ashbury Ry. Carriage Sc Iron Co. (1874), 43 
L. J. Ex. 177. 

8303, Power to hold shares In another com- 

pany.] — (1) A railway co. became lawfully 
posessed of shares in another independent railway 
CO. : — Held : having no authority to do so by their 
Act of Parliament, they could not legally, as against 
one dissentient shareholder, increase their number 
of such shares, or apply their funds for the support 
of the second co. 

(2) A railway co. is bound to apply all its moneys 
& property for the purposes directed &> provided for 
by the Act of Parliament, 4c not for any other 
purpose whatever. Any application of or dealing 
with the capital, funds, or money in any manner 
not distinctly authorised by tive Act is illegal ; 
4z; where directors, for purposes not authorised 
by the Act, are proceeding to involve the co. or 
shareholders in liabilities to which they never 
consented, relief may & ought to be given in ct. 
In such a case, one sharehohler may sue on behalf, 
etc. — H ai.omons v. Laing (1850), 12 Beav. 339 ; 
6 Ry. & Can. Cas. 289; 19 L. .7. Ch. 225 ; 15 
L. T. O. S. 429 ; 14 Jur. 279 ; 50 E. R. 1091 ; 
subsequent j^roceedincfs, 12 Beav. 377. 

AnnoUxtioiis : — As to (i) Distd. Eastum Counties Ry. v. 
Hawkes (1855), 5 H. L. Cas. 331. Consd. O. W. Ry. v. 
Met. Ry. (1863), 1 Now Rep. 551. As to (2) ReSd. East 
Anglian Ry. v. Eastern Counties Ry. (1851), 21 L. J. C. P. 
23 ; Bostock v. North Staffordshire Ry. (1855), 4 E. & B. 
798 ; County Hotel & Wino Co. v. L. & N. W. Ry., [1918] 
2 K. B. 251. OenerallVy Mentd. Graham v. Birkenhead, 
Lancashire r. Cheshire Jimction Ry. (1850), 7 Ry. Sc Can. 
Cas. 938. 

8304. Company authorised to hold 

limited number of shares — Whether entitled to 
allotment of additional shares.] — Althougli one 
railway co. cannot hold shares in another without 
special power for that imrpose, yet it does not 
follow that if one co. is authorised to hold shares 
to a limited amount in another co. it is not entitled 
to any incidental benefit which may accrue to the 
holders of such shares by the allotment of 
additional shares. — G reat Western Ry. Co. v. 
Metropolitan Ry. Co. (1863), 2 New Rep. 209 ; 
32 L. J. Ch. 382 ; 8 L. T. 556 ; 9 Jur. N. S. 562 ; 
11 W. R. 706, L. JJ. 

8306. Power to purchase shares In another 

company.] — A provisionally registered railway 
co. entered into an agreement with two canal 
cos., established by Acts of Parliament, for 
the purchase of their shares 45 property ; 4c in 
the document it was provided t hat certain members 


Act, merely Sc exclusively for the pur- 
pose of supplying the people living 
within a certain area with a telephone 
servloe, has no powc. to make pro- 

J. — VOL. X. 


missory notes. There is nothing In 
said Act enabling such a co. to bind 
itself thereby, nor is such business one 
necessitating the making of promissory 


notes. — C anadiax Bank of Com- 
merce V. CimwoRTii Rural Tele- 
phone Co., Ltd., [1922] 2 W. W. R, 
1211 ; 67 D, L. K. 723.— CAN. 


H H 
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Sect, 12 . — Potoers and liabilities: Suh-sect. 2, B,; 

8ub~8ect$. 3 cfe 4, -4 

of the provisional committee of the railway co. 
should pay down, or procure to be paid down, the 
sum of £10,000, to be held upon trust, until the 
railway Act should be obtained, in taking transfers 
of the bonds or mtges. of the canal cos., &. the 
remaining amount of the purchase-money, within 
certain stated times, amounting altogether to 
£60^000 ; it was also further declared, that the 
purchase-money should be provided by the there- 
under signed six members of the provisional com- 
mittee out of their own monies, or they should 
procure the same to be paid as aforesaid, so that 
the canal cos. should not be affected by any special 
trusts or liabilities which might attach to the paid- 
up capital of the railway co. 1'his agreement was 
executed by the six, on behalf of the railway co., 
& by persons specially appointed by the canal cos. 
Three of the six provisional committeemen signed 
a cheque for the £10,000, & with the concurrence of 
the other tliree handed it to a trustee for the canal 
cos., & the money was paid by the trustees of the 
railway co., which co. was ordered to be wound up, 
<fe the master authorised one of the shareholders 
to tile a bill against the canal cos. for the recovery 
of the £10,000 : — Held : the agreement was un- 
autliorised, & one which could not be entered into 
without the sanction of Parliament ; the £10,000 
was trust money of the railway co., &. not the 
private monies of the six provisional committee- 
men ; the canal cos., receiving the cheque as they 
did, & receiving the money for the cheque from the 
bankers of the railway co., took the £10,000 im- 
pressed with a trust, with notice of its being 
trust money, <fe were therefore bound to refund 
it. — Bryson v, Warwick & Birmingham Canal 
Co. (1853), 4 De d. M. &; C. 711 ; 2 Eq, Kep. 29 ; 
23 Jm J. Ch. 133 ; 22 L. T. O. S. 200 ; 18 Jur. 47 ; 

2 W. R. 151 ; 43 E. K. 680, L. JJ. 

Annotations: — Re!d. Whitwam v. Waikin (1898), 78 L. T. 
188. Mentd. Be London & Birmingham Kxtenflioh & 
Northampton, Daventry, Leamington Sc Warwick Ky., 
Ex p. Gay (ISOTj), 25 L. T. O. S. 9 ; Be Saxon Life Asbco., 
Era Co.’s Case (18G2), 1 De G. J. Sc Hin. 29 ; Machryde v. 
Eykyn (1871), 24 L. T. 461. 

8306. Company authorised to sub- 

scribe towards undertaking.] — In July, 1890, pltfs. 
contracted with the R. Co. for the sale of cei-tain 
stock in the W. co. The real purchaser, however, 
was the M. co., & the money was paid by that co. 
in two sums, the larger on Aug. 5 & the smaller on 
Oct. 10, 1890. These payments were then ultra 
vires. But by their Act of 3891 they were 
authorised to subscribe towards the undertaking 
of the W. Co., & to hold shares therein, & a resolu- 
tion authorising the M. Co. to subscribe was agreed 
to the day after the Act passed. The books of 
the M. Co. did not accurately represent the facts. 
The writ was issued on Aug. 6, 1896, claiming 
against three of the directors repayment to the 
co. of these sums: — Held: (1) the purchase was 
not a subscription within the Act of 1891, & was 
therefore uUra vires ; (2) as to the larger sum, the 
writ not having been issued within six years & no 
fraud being alleged, Stat. Limitations afforded a 
good defence ; (3) as to the smaller sum, the 

evidence showed that pltfs. had purchased shares 
to enable them to bring the action, & they were 
aware of the purchase by the M. Co. before Oct. 
1890, & under the circumstances, the action ought 
to have been brought by the co. & not by pltfs. — 
Whitwam v. Watkin (1898), 78 L. T. 188 : 14 
T. L. R. 288. 

8307. Power to draw, accept or indorse bills 

of exchange.] — It is not competent t/O a co. incor- 


porated in the usual way for the formation & work- 
mg of a railway, to draw, accept, or indorse bills of 
exchange ; & the question is properly raised by a 
plea denying the acceptance, though the acceptance 
was given by order of the directors & under the 
common seal of the co. — ^Bateman v, Mid-Wales 
Ry. Co. (1866), L. R. 1 C. P. 499 ; Har. & Ruth. 
508 ; sub nom. Bateman v. Mid- Wales Ry. Co., 
National Discount Co., Ltd. v, Mid-Wales Ry. 
Co., Overend, Gurney & Co., Ltd. v Mid- Wales 
Ry. Co., 35 L. J. C. P. 205 ; 12 Jur. N. S. 453 ; 14 
W. R. 672. 

Annotations Distd. Peruvian Rys. v. Thames & Mersey 

Marine Insee., Re Peruvian Rye. (1867), 2 Ch. Apn. 617. 

Apld. Atkina v. Wardle (1889), 58 L. J. Q. B. .S77. Mentd. 

R. V. Reed (1880), 5 Q. B. D. 483. 

8308. Power to prosecute action — Not in- 

stituted by company.] — A railway co. has no power 
to expend its funds in the iirosecution of a suit not 
instituted by it, & a ct. of equity will, at the 
instance of a shareholder, i‘estrain it from doing so, 
without going into the question whether or not 
the suit is proper, or for the benefit of the co. — 
Kernaghan V. Williams (1868), L. R. 6 Eq. 228. 

Annotations : — Apld. Pickering v. ^«Hon (1872), L. R. 

14 Eq. 322. Consd. Studdert v. Giv mr (1886), 

33 Ch. D. 528. 

.]—See, also, Nos. 8237, 8251, 8258, ayiic, 

No. 8335, post; Carriers, Vol. VITI., pp. 1 et 
seq. ; CORPORATIONS, Vol. XIIT., p. .360, Nos. 
950-952 ; <fc generally. Railways A Canals. 

Tramway company.] — See Tramways & Light 
Railways. 

Water company.] — See Water Supply. 


Sub-se(;t. 3.^ — Exerctbp: of Powers. 

8309. Within what time exercisable — No time for 
completion specified.] — A co. were t^mpowered by 
an Act of Parliament to make a canal within 
certain liniis, without specifying any time within 
which it was to be comiJeted : — Held : no limita- 
tion as to time could be assigned to the powers 
conferred, by an intendment that they were to be 
exercised within a reasonable time, & conse- 
quently the works might be I’esumed at any period. 
— Thicknesse V, Lancaster Canal Co. (1838), 
4 M. & W. 472 ; 1 Horn & 11. 365 ; 8 L. J. Ex. 
49 ; 3 Jur. 11 ; 150 E. R. 1515. 

Annotations: — Refd. Rostock v. Sidobottom (1852), 18 

Q. B. H13 ; Hedges v. Met. Ry. (1860), 28 Beav. 109. 

Mentd. Scott v. Kbiiry (1867), L. R. 2 C. P. 255. 

8310, Time for completion specified — Com- 

pletion of works after expiration — Whether ultra 
vires.] — (1) An incorporated railway co., having 
powers within a lixed time to complete a branch 
line, commenced, but afterwards, by a vote of 
the proprietary, suspended for a time, the works. 
Before their powers expired, the works, on a resolu- 
tion of the shareholders, were resumed, & actively 
prosecuted. After the lapse of nearly a year, the 
powei*8 having then expired, & the branch railway 
still being unfinished, two shareholders, on behalf 
of themselves & the other shareholders, filed a bill 
to restrain the further prosecution of the works. 
On a motion for an injunction : — Held : pltfs., 
having been aware of the intention to construct 
the line, & not having applied with diligence, the 
ct. would not grant the injunction. 

(2) A shareholder, who had acquiesced in the 
re-commencement of the works, afterwards sold 
his shares to a purchaser, who objected to the 
further prosecution of the works : — Held : the 
purchaser was bound by the acquiescence of his 
vendor. 

(3) Sernble : where it is established that, on 
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pretence of serving the interests of one co., a 
member of a rival co. procui*es shares in order to 
oppose the co. intx5 which he has intruded, the ct., 
at the instance of such shareholder, will not 
ordinarily interfere. 

(4) Semhle : the mere expiration of the Parlia- 
mentary period for the completion of a I'ailway 
begun before the powers expired is not enough to 
stamp with illegality the proceeding to complete 
such railway. — P^ooks v. South Western Ry. 
Oo. (1853), 1 Sm. & G. 142 ; 21 L. T. O. 8. 55 ; 17 
Jur. 366 ; 1 W. R. 175 ; 05 E. R. 62. 

Annotations : — As to (2) Befd. Liondon Trust Co. v. Mackenzie 

(1893)» 62 L. J. Ch. 870. Oenerally, Mentd. Burt v. 

British Nation Life Assco. Assocn. (1859), 33 L. T. O. S. 

74. 

8311. ,] — In an Act of 

Parliament authorising a co. to construct a railway 
a sect, which provides that if the railway be not 
completed within five years from the passing of 
the Act, then, on the exxiiration of that period, 
the powers by the Act given to the <kk for making 
& comjileting the railway are to cCase, only applies 
to powers which the co could not exercise except 
by virtue of the Act. If the co. have, before the 
expiration of the five years, lawfully acquired the 
rignt to use the land, if they are incorpoaied for 
the purpose of making the railway, they can 
make it under their common law powers notwith- 
standing the expiration of the five years. — M id- 
land Ry. Co. V. Great Western Ry. Co., fl909] 
A. C. 445 ; 78 L. J. Ch. 086 ; 101 E. T. 142 ; 53 
Sol. .To. 671, IT. Tj. ; affg^ S. C. suh nor??. Great 
Western Ry. Co. v. Midland Ry. Co., [1908] 2 
Ch. 644, C. A. 

Amiot-ation Refd. Met. By. v. L. C. 0. (191 3), 82 L. J. K. B. 

542. 

8312. How enforced — Mandamus — On evidence 
of refusal to perform duty.] — Before a niandamics 
wUl be issued to an incorporated co., commanding 
them to jjerform a duty, either a refusal in direct 
terms, or circumstances from which a refusal can 
be conclusively implied, must be shown. — R. v. 
Brec knock & Abergavenny Canal Co. (1835), 
3 Ad. & El. 217 ; 1 liar. & W. 279 ; 4 Nev. & 
M. K. B. 871 ; 4 L. J. M. C. 105 ; 111 E. R. 395. 
Annotations : — Apld. B. V, Wilts & Berks Canal Co. (1840), 

8 Bowl. 023. Consd. B. u. Bristol & Exeter By. (1843), 

4 Q. B. 162. 

8313. On evidence of intention not to 

complete works.] — On an application by certain 
shareholders of a i'ailway co., & land owners along 
the line, it appearing to the ct. on affidavits, that 
the co. intended to execute only a part of their 
line, as far as a certain point, & had no bond fide 
purpose of completing the work by executing the 
remainder, a rule was made absolute for a man- 
damus^ directing the co. to make 6c complete their 
railway according to the provisions of their Act ; 
to set out their line, with the intended deviations, 
within the remaining portion ; & to proceed to 
purchase the land necessary for making 6c com- 
pleting the railway within that portion. — R. v. 
Eastern Counties Ry. Co. (1839), 10 Ad. 6c El. 
531 ; 1 Ry. Sc Can. Cas. 509 ; 2 Per. & Dav. 648 ; 
8 L. J. Q. B, 340 ; 113 E. R. 201 ; subsequent 
proceedings (1840), 2 Ry. 6c Can. Cas. 260. 
Annotations : — Distd. Exet^er & Credlton By. v. BuUer (1847), 

5 By. & Can. Cas. 211. Oonsd. York & North Midland Ry. 

15, B. (1853), 1 E. & B. 868. Refd. B. v. Bristol & Exeter 

By. (1843), 4 Q. B. 162 ; II. v. G. S. & W. By. (1847), 

9 L. T. O. S. 375 ; Cohen i5. Wilkinson (1849), 12 Beav. 

138 ; R. 15. Rochdale & Halifax Turnpike Road Trustees 

(1849), 12 Q. B. 448 ; R. v. Ambergate, etc. By. (1861), 17 

Q. B, 362 ; B. v. L. & N. W. By. (1851), 16 Q. B. 864 ; 

R. 15. L. & Y. By. (1852), 22 L. J. Q. B. 57. 


8314. Concurrent remedy of Indict- 

ment for nuisance.] — ^A public co. who have 
obtained an Act of Parliament for executing great 
public works, are bound to fulfil all the duties 
thrown upon them, & a writ of mandamus will lie 
to compel the performance of the works ; & it 
makes no difference that the breach of contract 
causes a public nuisance, which may be prosecuted 
by indictment. — R. v. Bristol Dock Co. (1841), 
2 Q. B. 64 ; 2 Ry. 6c Can. Cas. 599 ; 1 Gal. & Dav. 
286 ; 10 L. J. Q. B. 346 ; 5 J. P. 546 ; 6 Jur. 216 ; 
114 E. R. 27. 

Annotation : — Refd. York & North Midland Ry. i5. R. (1863), 

1 C. L. K. 119. 

8315. Work completed.] — ^Where an 

Act of Parliament empowers a co. to execute works, 
6c prescribes the manner in which they shall be 
done, a party wishing to enforce the proper 
execution by mandamus must, after the work is 
completed, specifically require the co. to perform 
those things which, according to his view, the 
Act enjoins. Unless such demand be made 
after completion of the work, & compliance be 
refused, in terms or virtually, a mandamys will 
not be granted, though the statute has been 
paljiably disobeyed, 6c though it assigned a limited 
tune for the performance, which time has elapsed. 

I’ornplaint mad(3 while the work is proceeding, 
though a proper precaution, does not excuse the 
omission of a specific demand after the completion. 
— R. V. Bristol & Exeter Ry. Co. (1843), 4 Q. B. 
162 ; 3 Ry. 6c Can. Cas. 433 ; 3 Cal. & Dav. 384 ; 
12 U. J. Q. B. 106 ; 7 J. P. 130 ; 7 Jur. 233 ; 
114 E. R. 859. 

Annotation : — Mentd. R. v, Dundalk & EuninkiUeu Ry. 

(1861), 5 L. T. 25. 

.] — Sec, further, Crown Practice, 

Vol. XVI., pp. 280, 285-287. 

Indictment .] — See No. 8314, ante, Cor- 
porations, Vol. XIII., pp. 409, 410, Nos. 1296- 
1298. 

8316. Action by party aggrieved.] — ^Whore 

by an Act extending the powers of resp. co. certain 
duties 6c obligations were imposed on it for the 
benefit of its customers with a view to the reduction 
of the price of gas contingent on the amount of 
surplus net profit, but no pecuniary penalty was 
irni>osed for default & no right of action given to 
persons aggrieved, provision, however, being made 
for its accounts being audited by direction of the 
mayor of the corpn. with whose assent the co. was 
originally established : — Held : no individual cus- 
tomer had a right of action against the co. for 
non-compliance with the provisions of the Act : 
such a right only arises where given by the Act, 6c 
especially so where the Act as in this case is in the 
nature of a private legislative bargain, &; not one 
of public 6c general policy. — Johnston 6c Toronto 
Type Foundry Oo. t5. Toronto Consumers’ 
Gas Co., [1898] A. C. 447 ; 67 L. J. P. C. 33 ; 78 
L. T. 270, P. C. 


Sub-sect. 4. — Contracts. 

A, Before Incorporation, 

Compare Part III., Sect. 31, sub-sect. 5, ante,* 
PaH XIV., Sect. 2, sub-sect. 8, B., y)ost ; <&: Com- 
pulsory PuRCJHASE op Land Sc Compensation, 
Vol. XI., pp. 166, 228, Nos. 442, 443, 1160. 

8317. Whether binding on company— Benefit 
received.] — ^An incorporated co. will be bound by 
the agreement of its individual members, acting 


PART IX. SECT. 12, SUB-SECT. 4.— A. charges for surreys preUmluory to to pay for the surveys, though made In 

obtaining a Railway Act, are within pursuance of a contract entered into 

8817 i. Whether binding on company The Lands Clauses Consolidation Act, with the promoters of the imde rtaJ dng 

— Benefit received.] — An engineer’s 1854, s. 8, & the company are bound only. — Londonderry & Enniskillen 

H H 2 
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Sect, 12. — Powers and liabilities: Sub-sect. 4, A, <fer 
B, (a).] 

before incorporation on its behalf, if the co. has 
received the full benefit of the consideration for 
which the agreement stipulated on its behalf. — 
Edwards v. Grand Junction Ry. Co. (1836), 
1 My. Cr. 050 ; 1 Ry. & Can. Cas. 173 ; 7 Sim. 
337 ; 6 L. J. Ch. 47 ; 40 E. R. 625, L. C. 
Annotations: — Distd. Howden v, Simpson (1839), 10 Ad. & 
El. 793 ; Gooday v. Colchester, etc. Ry. (1852), 17 Beav. 
132. Coned. Lindsey v. G. N. lly. (1853). 10 Hare,664. 
Apprvd. Eastern Coimties Ry. v. Ilawkes (1855), 5 H. L. 
Cas. 331. N.P. Caledonian & Dumbartonshire Jimction 
Co. V. Helensburgh Harbour Trustees (1856), 27 L. T. O. S. 
241. Dbtd. Preston v. Liverpool, Manchester, etc. Ry. 
Proprietors (1856), 6 H. L. Cas. 605. Distd. Williams r. 
St. George’s Harbour Co. (1867), 24 Beav. .339. N.P. 
Shrcwsbuiy v. North StalTordshire Ry. (1865), L. R. 1 Eq. 
593. Apld. C’utbill V. Shropshire Rys. (1891), 7 T. L. R. 
381. Reid. Simpson v. Howden (1837), 1 Jur. 703 ; Green- 
halgh V. Manchester & Birmingham Ity. (18.38), 3 My. & 
(Dr. 784 ; Hargreaves v. Lancaster & Preston Jimction 
Ry. (1838), 1 Ry. & Can. Cas. 416 ; Aldred v. North Mid- 
land Ry. (1839), 1 Ry. & Can. Cas. 404 ; G. W. Ry. v, 
Birmingham & Oxford Junction Ry. (1848), 2 Ph. 597 ; 
Stuart V. L. & N. W. Ry. (1852), 1 De G. M. & G. 721 ; 
Leominster Canal Navigation Co. v. Shrewsbury & Here- 
ford Ry. (1857), 3 K. &: J. 654 ; Bedford & Cambridge Ry. 
V. Stanley U862), 2 John. & H. 746. Mentd. Norwich 
Corpn. V. Norfolk Ry. (1855), 4 E. & B. 307. 

landowner, being a 
peer of Parliament, entered into an agreement with 
the projectors of a railway, stipulating, among 
other things, that they should take certain portions 
of his land, & pay him certain specified sums for the 
same, & by way of compensation for permanent 
injury to his mansion & estate ; that they should 
execute certain works of utility & oimament on 
his property & make & maintain a station adjoining 
or near to a particular road, at which all trains 
passing along the railway should stop for the 
accommodation of passengers, & for the receiving 
4& unloading of goods, luggage, carriages & horses ; 
with a provision that the landowner should with- 
draw his opposition to the bill of the projectors, 
& co-operate with them & use his best endeavours 
to prevent the bill of a rival co, from passing into 
a law ; but that, if the bill of the rival co. should 
pass, then the lirst-mentioned co. should pay pltf, 
certain sums for the land the rival co. might take, 
& recover from the latter <fe pay to the first- 
mentioned CO. the largest amount of price <fc com- 
pensation which coul(i be obtained ; & a provision 
that either of the parties might determine the 
agreement by notice to the other if the bill of the 
first-mentioned co. should not pass within six 
months ; & a further provision, that, if the two 
projected cos. should be amalgamated, the 
am^gamated co. should pay certain sums to pltf. 
as purchase-money & compensation ; & that the 
covenants &> agreements concerning the purchase 
& taking of land, not making deviations without 
pltf.’s consent, &> the making & maintaining such 
station, & all other the covenants & agreements 
therein -before contained on the part of the 
first-mentioned co., so far as the same should be 
applicable, should be performed by the amal- 
gamated cos. By an Act, passed within six 
months, the subscribers to the two projected cos. 
were incorporated in one body, & authorised to 
make certain of the projected lines of railway ; & 
it was enacted, that the shareholders of each co. 
should be entitled in certain rates or proportions 
to the shares of the united co, ; — Held : notwith- 
standing the bill of the first-mentioned co. did not 
pass, the agreement could not be determined by 


i a notice given by the projectors who were parties 
j to the agreement, or by the amalgamated body. 

I (2) The amalgamated co. having then taken the 
I land referred to in the agreement, & paid for it the 
t price thereby stipulated, & having in a suit in 
equity brought against them by the landowner, 
claimed the benefit of the agreement, he filed his 
bill for a specific performance of his contract with 
the projectors of the first-mentioned co., & moved 
for an injunction to restrain the incorporated 
co. from permitting any of their trains to pass 
a certain station near the road mentioned in 
the ‘agreement without stopping thereat for the 
accommodation of passengers, etc. : — Held : the 
union &; incorporation of the shareholders of the 
two cos. in one body, & the consolidation of their 
several shares under the Act of Parliament, con- 
stituted an amalgamation within the meaning of 
the agreement. 

(3) The decision in the case of Edwards v. 
Grofind Junction Ry. Co., No. 8317, ante, did not 
proceed on the .principle that the incorporated 
CO. was bound by the contract of a party acting as 
an agent for them prior to ^heir corporate exis- 
tence, but on the principle that the ct. would not 

allow them to exercise powers acquired by * of 

such contract without carrying it into full effect ; 
&, in the absence of any adoption of the contract of 
such a party by the incorporated co., or of any 
attempt to exercise the powers thereby acquired 
or of any part performance, the ct. might refuse 
to enforce specific performance of such a contract 
against the incorporated co. ; but if they adopt or 
avail themselves of the contract, or exercise the 
powers acquired by its means, the ct. will, in that 
case, not only negatively but positively, interpose 

comjiel the performance by them of every j>ortion 
of the contract. — Lindsey (Earl) v. Great 
Northern Ry. Co. (1853), 10 Hare, 604 ; 22 
L. J. Ch. 995 ; 17 Jur. 522 ; 1 W. R. 257 ; 68 
E. R. 1094. 

8319 . .] — The provisional directors of a 

railway co., for the purposes of the co., took a lease 
of oflices for a term of 21 years, determinable at 
the end of seven or fourteen years : & the trustees 
of the CO. executed such lease by their direction. 
A subscribers’ agreement was executed, but the 
co. was afterwards dissolved. The co. being 
ordered to bo wound up, one of the trustees 
claimed to be repaid the sums he had paid on 
account of rent since the dissolution of the co. : — 
Held : the co. at large were not liable. 

Not only do I think that a contract of this 
description wa,s in its nature improper — not using 
that word offensively — towards the co. at large, 
the directors being aware of the uncertain &; 
provisional position in which they stood, but it 
seems to me to have been absolutely prohibited 
by the subscribers’ agreement or the Act of Parlia- 
ment, or both (Knight Bruce, V.-C.). — Re 
North London Junction Ry. Co., Ex p. James 
(1851), 17 L. T. O. S. 88 ; 15 Jur. 893. 

3320 . .] — Wliere the projectors of a rail- 
way co., in order to induce a landowner to with- 
draw his opposition to their bill, enter into a 
contract with him, in which the stipulation is that 
the contract is to be performed by the co. after 
the CO. shall have obtained an Act of Incorporation 
from Parliament, sucli contract to be valid ought 
to be one which might be lawfully made by the 
co. after incorporation. 


Ry. Co. V. Macneill (1847), 9 

L. T. O. S. 436.— IR. 

Contract ‘UYith provisional 

directors — Before flotation.] — Seven 


persons, deft. Loing one, wore incor- 
porated as the A. &; T. Ry. Co., with 
power to obtain a certain amount of 
stock. As soon as it was obtained, a 
meeting of the stockholders was to be 


called to organise the co. These seven, 
acting as provisional directors, passed 
a resolution authorising R. to retain 
counsel to prosecute a suit in chancery 
on their behalf, & on the same day 
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It is ultra vires of a corpn. established for the 
purpose of making a railway, to enter into a 
covenant to pay a large sum of money to a man for 
not opposing the passing of the co.’s bill in Parlia- 
ment- P. was a landowner, a railway co. was 
projected, & for the intended railway some of his 
land would be required. He threatened to oppose 
the Bill. The projectors entered into an agreement 
with him, that “ in case the co. shall obtain an Act 
of incorporation, the co. shall pay to P. £1,000 for 
all lands required by the co. for the due making of 
the railway, &; £4,000 for residential injury to the 
estate & hall of P.,” that a tunnel should be con- 
structed in a particular manner through a part of 
his property, & that a passenger station should be 
made, etc. ; P. withdrew his opposition, & the 
bill passed : the railway was not made nor were 
the lands required : — Held : this was not a con- 
tract which on the mere passing of the bill entitled 
P. to claim from the co. payment of the money. — 
Preston v, Liverpool, Manchester, etc. Ky. 
Co. (Proprietors) (1856), 5 H. L. Cas. 605 ; 25 
L. J. Ch. 421 ; 27 L.- T. 01 8. 2 ; 2 Jur. N. S. 
241 ; 4 W, B. 883 ; 10 E. R. 1037, H, L. ; ajfg. 
(185^), 17 Beav. 114. 

■Annotations : — Consd. Taylor v. ChichOHier & Midliiirst Ry. 
(1867), L. H. 2 Exch. 356. Refd. Caledonian & Dumbar- 
tonshire Junction Co. v. Helensburgh Harbour Trustees 
(1856), 27 L. T. O. S. 241 ; Scottish North-Eastern Ry. 
V. Stewart (1851)), 33 L. T. O. S. 307 ; Shrewsbury v. 
North Staffordshire Ry. (1865), L. R. 1 Eq. 593 ; Mann 
V. Edinbiirifh Northern Tram, Co., [1893J A. C. 69. 

8321 , Contract not embodied in company’s 

Act.] — The magistrates of 11. agreed with the 
provisional committee of the projected C. railway 
CO., to allow the co. to lay their line of rails along 
the streets of 11., to allow th(^ co. to take certain 
ground of the burgh without payment, & them- 
selves to apply for an Act of Parliament, to extend 
their harbour, & to charge on the harbour dues 
£3,000 to be lent to them by the co. On the 
other hand, the committee bound the co. to pay 
all the past & future expenses of enlarging the 
harbour, & of applying for the Harbour Act, & 
that £3,000 only of such moneys should form a 
charge on the harbour & dues. The magistrates 
of H. duly obtained their lIa,bourr Act. The 
committee also obtained their Railway Act, but 
the said agreement was not incorporated in or 
noticed by the latter Act, The co. never made the 
branch line to the harbour of H. for which they 
obtained powers, Sd declined to carry out the 
agreement : — Held : the magistrates were not 
entitled to specific performance, for it would be 
ultra vires of the co. to make a harbour, there being 
no power given to them for that purpose by their 
Act : the doctiino developed in Edwards v. Grand 
Junction Railway Co,^ No. 8317, arite^ & afterwards 
followed in many subsequent cases is contrary to 
sound principle & is not supported by authority ; 
the true rule is, that the co. are not bound by the 
contracts of the projectors, unless such contracts 
are embodied in the Act of Parliament. — Cale- 
donian & Dumbartonshire Junction Co. v, 
Helensburgh Harbour (Trustees) (1856), 27 
L. T. O. 8. 241 ; 2 Jur. N. 8. 695 ; 4 W. R. 671, 
H. L. 

Annotations : — PoUd. Leoinliiater Canal Navigation Co. v. 
Shrewsbui*y & Hereford Ry. (1857), 3 K. & J. 654. Consd. 
Shrowsbuiy v. North Staffordshire Ry. (1865), L. K. 1 Eq. 
593. Apia. Mann v. Edinburgh Northern Tram. Co., 
fl893J A. C. 69. Refd. Shrewsbury &; Birmingham Ry. v, 
L. & N. W. Ry., Shropshire Union Ry. & Canal Co. & 
Glyn & Cowan (1857), 3 Jur. N. S. 775 ; Bedford & Cam- 
bridge Ry, V, Stanley (1862), 32 L. J. Ch. 60. 


8322. Execution of contract ultra vires.]- 

Shrewsbury (Earl) v. North Staffordshire 
Ry. Co., No. 7835, ante, 

8323. Whether enforceable by company.] — 
Where directors of a co. granted a lease, with a 
power of re-entry, & afterwards the co. was 
incorporated by an Act of Parliament, which — 
amongst other things — enacted “ that all con- 
tracts, etc., theretofore entered into with the 
directors of the co. shall be as valid & eftectual, to 
all intents & purposes, as if the co. had been incor- 
porated when the same contracts, etc., were entered 
into, & as if the same had been entered into with 
the said incorporated co.” : — Held : the incor- 
porated co. might suppoit ejectment on the clause 
of re-entry. — Doe d. London Dock Co. v, Kne- 
bell (1837), 2 Mood. & R. 66. 

8324. .] — A landowner a^eed with the 

promoters of a railway co., that in the event of 
their obtaining an Act of Parliament, he would 
sell them such land as they required at a fixed 
rate : — Held : such an agreement would be 
enforced in this ct. against the landowner, at the 
suit of the co., although the latter had no existence 
at the time of the contract. — Bedford & Cam- 
bridge Ry. Co. v, Stanley (1862), 2 John. & H. 
746 ; 1 New Rep. 162 ; 32 L. J. Ch. 60 ; 7 L. T. 
477 ; 9 Jur. N. 8. 152 ; 11 W. R. 139 ; 70 E. R. 
1260. 

Annotation Distd. Kemp v. H. E. Ry. (1872), 7 Ch. App. 

364. 

8325. Whether promoters personally liable — 
Ratification by company.] — J., acting as the solr. & 
secretary of a projected railway co., by the 
authority of the promoters, & by means of a 
cheque signed by two of them, obtained from pltf. 
an advance of £500, to be applied in iiayment of 
parliamentary fees, upon an agreement expressing 
that it was “ to bo repaid out of the calls on shares.’ * 
An Act authorising the construction of the railway 
passed, the promoters being named therein as the 
llrst directors ; & at a meeting subsequently held 
the directoi's passed a resolution tliat the acts of 
J. should be adopted & confirmed. No shares 
were allotted or calls made, & the undertaking was 
not proceeded with : — Held : the advance was 
made upon the personal responsibility of those 
who signed the cheque, & the subsequent adoption 
of their acts by the directors did not alter their 
position. — Scott v. Ebury (Lord) (1867), L. R. 

2 C. P. 255 ; 36 L. J. C. P. 161 ; 15 L. T. 506 ; 
15 W. R. 517. 

A nnotations : — Distd. ConttH v. Irish Exhibition, London 

(1890), 63 L. T. 489. Mentd. Blyth v. Fladgate, Morgan 

V. Blyth, Smith v. Blyth, [18911 1 Ch. 337. 

8326. .] — Parliamentary agents, who had 

given an order to a newsiiaper for an insertion of 
an advertisement of an intended application to 
Parliament for the incorporation of a co. to 
construct a railway : — Held : personally liable on 
the ground that they had contracted on behalf of a 
co. not in existence. — W ilson & Co. v, Baker, 
Lees & Co. (1901), 17 T. L. R. 473. 

R, After Incorporation, 

(a) In General, 

Compare Part XIV., Sect. 2, sub-sect. 8, B., post. 

Power to contract .] — See Corporations, Vol. 
XIII., pp. 378-380. 

Necessity for seal .] — See Corporations, Vol. 
XllJ., pp. 380 — 398. 

8327. Validity of contract — Contract partly ultra 

DONAI.D (1861), 11 C. P. 224.— CAN. 

PART IX. SECT. 12, SUB-SECT. 4.— 

B. (a).' 

8. Validity of coniraci ,^ — The respoo- 


directors, previously chosen by the 
stockholders, passed a resolution to 
the same effect. Pltfs. were there- 
upon retained : — Held : the resolution 
being an illegal act, & the responsibility 


arlsltig therefrom not being removed 
by the resolution of the general board 
of dli’ectlon, deft, as well as the others 
who authorised retaining pltfs., was 
liable personally. — M aoBeth r. Mo- 
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Sect, 12. — Powers and liabilities : Suh-sect, 4, 

B. (g).] 

vires — Purpose illegal.] — ^Hatterslby v, Shel- 
BUBNE (Eabl), No. 7968, ante, 

8328. Containing stipulation on nature of 
penalty.] — co. incorporated by Act of Parlia- 
ment for making a dock agreed with a landowner 
to purchase a piece of land for £4,000, of which 
£2,000 was to be paid at once, & the remaining 
£2,000 on a future day named in the agreement, 
with a provision that ft the whole of the £2,000 & 
interest was not paid off by that day, in which 
respect time was to be of the ssence of the contract, 
the vendors might repossess the land as of their 
former estate, without any obligation to repay any 
I^art of the jmrchase -money ; — Held : this stipula- 
tion was in the nature of a penalty, from which 
the co. was entitled to be relieved on payment of 
the balance of the purchase-money, with interest. 

Seniblc : if, on the true construction of the 
agreement, this stipulation had not been merely 
in the nature of a penalty, it would have been 
void as ultra vires. — Be Dagenham (Thames) 
Dock Co., Ex p. Hulse (1873), 8 Ch. App. 1022 ; 
43 L. J. Ch. 261 ; 38 J. P. 180 ; 21 W. R. 898, 
L. JJ. 

Aniiotaiions : — Apld. Kilmer v. British Columbia Orchard 
Lands, [1913] A. C. 319. Mentd. Cornwall v. Henson, 
fl900] 2 Ch. 298 ; He Dixon, Heynos v. Dixon, [1900] 2 
Ch. 561. 


8329. Effect of 1845 Act, s. 97— General rule.]— 

(1) The above sect., which points out in what 
manner the powers of directors to contract may 
be lawfully exercised, while enacting that all 
contracts made according to its provisions shall be 
binding, does not enact that contracts otlierwise 
entered into shall not be binding ; the Act being 
aftinnative, it takes away none of the existing 
rights & remedies, & does not deprive the ct. of 
any equity or jurisdiction which it previously 
possessed. 

(2) Where directors of a co. have power to 
make a contract, they must necessarily have the 
power also of ratifying a contract to the like effect 
made on their behalf ; &, having ratiffed it, they 
can the less repudiate it where they have given 
possession under the contract. 

Pltf. having by letters entered into a contract 
with the manager of a co. for the purchase of 
lands, a branch line of railway in accordance with 
the terms laid down by the co.’s servants, plant 
& machinery were removed to the purchased lands 
by the co., & pltf. was let into i)osscssion : — Held : 
although the manager had at the outset no 
authority to make the contract at all, these sub- 
sequent acts of the directors had made it binding 
upon them. — Wilson v. West Hartlepool By. 
Co. (1865), 2 De G. J. & Sm. 475 ; 5 New Rep. 
289 ; 34 L. J, Ch, 241 ; 11 L. T. 692 ; 1 1 Jur. N. 8. 
124 ; 13 W. B. 361 ; 46 E. R. 459, L. .TJ. 
AnnoUtUons : — As (1) Refd. Bateman v. Mid -Wales By. 

(1866), L. 11. 1 C. P. 499. As to (2) Refd. He Patent 
Ivory Manufacturing: Co., Howard v. Patent Ivoi-y Manu- 
facturing Co. (1888), 38 Ch. D. 156. Generally, Refd. Hunt 
V. Wimbledon L. B. (1878), 4 C. 1\ D. 48 ; Teebay v. 
Manchester & Sheffield By. (1883), 52 L. J. Ch. 613. 
Mentd. Prince r. Prince (1866), 14 L. T. 43 ; He National 
Savings Bank Assocn.. Brady’s Case (1867), 15 W. B. 
753 ; A.-Q, v. Biphosphated (iuano Co. (1879), 11 Ch. D. 
327 ; Melbourne Banking Corpn. v. Brougham (1879), 
48 L. J. P. C. 12 ; Hart v. Hart (1881), 18 Ch. D. 670 ; 
Re NoHhumberland Avenue Hotel Co., Sully ’e Case (1885), 
^ L. T. 76 ; Davis v. Leicester Corpn., [1894] 2 Ch. 208 : 
Hoare v. Kingsbmy U. C., [1912] 2 Oh. 452. 

8330* Parol contract — When Inferred — 


Use &; oocupatlon of premises.] — Where any 
corpn. has actually used & occupied land, for a 
corporate purpose, by permission of the owner, 
it is liable in assumpsit for use & occupation, 
though there be no contract under seal for such 
occupation. Where the corpn. so occupying is a 
railway co., within the provision of above sect., 
such parol contract may be presumed against the 
co. in an action for use & occupation, in the 
absence of direct evidence to the contrary, upon 
proof of actual occupation by the corpn. or its 
agent. — Lowe v. North Western Ry. Oo. (1852), 
18 Q. B. 632 ; 7 Ry. & Can. Cas. 624 ; 21 D. J. 
Q. B. 361 ; 19 L. T. O. 8. 200 ; 17 Jur. 375 ; 
118 E. R. 239. 

Amiotations : — Apld. Pauling v. L. & N. W. By. (1853), 
8 Exch. 867. Refd. Giles v. Tail Valo By. (1853), 2 
O. L. B. 132 ; Markham v. Stanford (1863), 14 C. B. N. S. 
376. 

8331. Work done for com- 

pany.] — ^A public co. incorporated by Act of 
Parliament entered into a contract under seal 
with pltf. for the execution of certain works, 
according to the terms of «. specification, which 
also contained provisions for work. He 

entered upon the work under the supennle’^dence 
of the co.’s engineer, & with his approbation: 
executed certain works not coming within the 
provisions of the contract under seal. The work 
being finished pltf. made a claim upon the co. 
to a large amount, & subsequently the directors 
paid him a sum, but not an account. By above 
sect, the directors are empowered to make parol 
contracts, without the same being reduced into 
writing, where such contracts would, if entered 
into between private persons, be valid ; <&:, by 

sect. 98, the dheciors are bound to enter minutes of 
such contracts in a book, So by one of the clauses of 
the special Act of the co., three dii*ect-ors constitute 
a quorum : — Held : in an action for the extra work, 
the mere fact of the work being done was not 
sufficient, in the absence of any order of directors, 
or anytiiing from which a parol contract could be 
inferred, such as would bind the co. ; So there was 
no evidence for the jury of liability on the part of 
defts. — Homersham v, Wolverhampi’on W ateh- 
WORKS Oo. (1851), 0 Exch. 3 37 ; 6 Ry. So Can. Cas. 
790 ; 20 L. J. Ex. 193 ; 155 E. R. 486. 

Annotations: — Distd. Pauling v. L. & N. W. Ry. (1853), 

8 Exch. 867. Refd. Lowo v. L. & N. W. By. (1852), 21 
L. J. Q. B. 361 ; Henderson v. Australian Steam Naviga- 
tion Co. (1855), 25 L.T. O.S. 234. Mentd. Clarke v. Cuck- 
fleld Union (1852), Bail Ct. Cas. 81 ; Smith i?. Hull Glass 
Co. (1852), 11 C. B. 897 ; He Sea, Fire & Life Assco., 
E.r p. Greenwood (1854), 2 W. R. 322 ; He Comity Palatine 
Loan & Discount Co., Cartmell’s Case (1874), 31 L. T. 52. 

8332. Acceptance & user of 

goods.] — A clerk to an engineer of defts., a railway 
CO. agreed with pltf. for the purchase from him of 
some railway sleepers on certain special terms. 
The sleepers were afterwards delivered to & used 
by the co. : — Held : there was evidence from 
which a jury might infer a parol contract by the 
dii’ectors, on behalf of the co. — which would bo 
valid under above sect. — on the terms agreed to 
by the clerk. — Pauling v, London So North 
Western By. Co. (1853), 8 Exch. 867 ; 7 Ry. So 
Can. Cas. 816 ; 1 0. L. R. 997 ; 23 L. J. Ex. 105 ; 
21 L. T. O. S. 157 ; 155 E. R. 1605. 

8333. Contract for sale of land — Not under 
seal — Nor signed by two directors.] — ^Bill by a canal 
co. for specific performance by a railway co. of an 
agreement to purchase the canal for £12,000 
entered into by the projectors of the railway, ■^th 


tivo legislatures of N. Y., U. S. A. & 
Canada incorporated persons for con- 
struct^ a suspension bridge across 

With power to take lands, charge tolls, : 


etc., & the two companies joined in 
conveying to one ry. co. the exclusive 
use of the ry* portion of their stmoture, 
with power to make arrangements 
with other ry* companies ; — Held : 


such conveyance was ultra vires 6c 
void. — A.-G. V. Ntagaba Falls Intbr- 
NATiONAii Bridge Co. (1873), 20 Gr. 
34.— CAN. 
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a view of obviating bond fide opposition on the 
part of pltfs. to defts.’ Act. Dismissed on the 
ground that there was no agreement under seal, 
or signed by two of the directors of the railway 
CO. as required by above sect., notwithstanding 
pltfs. had, upon the faith of the agreement, 
withdrawn their opposition, & had further per- 
formed their part of the agreement, by obtaining 
an Act authorising the sale & iiurchase of the 
canal, & notwithstanding other circumstances 
tending to show part-performance, & a bond fide 
intention by both parties to complete. 

By the Act authorising the sale & purchase of 
the canal, defts. were “ authorised & required,” 
with consent of three-fifths of the proprietors 
present at a sj^ecial meeting, “ to purchase the 
canal upon such terms & conditions as shall be or 
may have been agreed upon between the said cos.” 
The proprietors present at a special meeting, duly 
held & called in every respect as required by the 
Act, passed an unanimous resolution — afterwards 
communicated to pltfs. — authorising tli^ directors 
to purchase the canal for JBl'i-jtlOO, upon such terms 
& conditions as to them should seem meet : — Held : 
the Act net refening to the x>revious imperfect 
agreement, did not give vali^ty thereto ; not- 
withstanding the meeting had been held, & the 
requisite consent of the i^roprietors obtained, the 
co. were not bound by the words “ authorised & 
required to purchase,” inasmuch as the purchase 
was to be subject to such terms & conditions as 
should be agreed upon “ between the said cos.” ; 
the proprietors having referred it to their directors 
to settle siudi tcims Sl conditions, the latter could 
only do so in the mode prescribed by above sect., 
viz. by an agreement signed by two at least of 
their number. — Leominster Canae Navigation 
Co. V, SiiREWSBURY & Uereford Ry. Co. (1857), 
3 K. & J. 654 ; 26 L. ,1. Oh. 764 ; 29 L. T. O. 8. 
342 ; 3 .Jur. N. 8. 930 ; 5 W. R. 868 ; 69 E. R. 
1272. 

Jviioiation : — Refd. Ba toman v, Mid-Walew Uy., National 

Discount C!o. x\ Same, Overond, Gurney v. Same (186G), 

11 W. B. G72. 

8334. Evidence of contract — Proof that work 
done to satisfaction of company — Letters by 
secretary promising payment.] — Bush v. Weiss, 
No. 8163, a)de. 

8335. Rescission of contract — ^Made by majority 
of shareholders — By persons afterwards becoming 
shareholders & constituting majority.] — The G. 

W. Ry. Co. entered into an agreement with two 
other cos., A. & B. — which agreement was sanc- 
tioned by three-fifths of the then shareholders of 
the A. & B. cos. — ^to purchase their linos, under a 
power of sale contained in their Acts ; & it was a 
term of that agreement th.at the A. <& B. cos. 
should apply to Parliament for powers to amal- 
gamate their lines, & that the directors of tlie G. 
W. Ry. should have certain powers as to the 
manner of making the lines & controlling the 
exj^nditure. In consequence of the transfer of 
shares to persons not favourable to this agree- 
ment, resolutions were afterwards passed, by 
which it appeared that it was the desire of the 
majority of the then shareholders of the A. &; B. 
cos. to repudiate the agreement with the G. W. Co., 
& they refused to make the application to Parlia- 
ment, & to oppose it if made by the directors 
pursuant to the agreement. The G. W. Ry. Oo. 
then filed a bill for the specific iierformance of the 
agreement, & at the same time appUed for an 
injunction to restrain the dissentient shareholders 
of the A. & B. cos. from entering into any agree- 
ment with any other co., or doing any act in 
violation of their original agreement; — Held: (1) 


there was a sufficient case shown by the bill to 
support it against a demurrer for want of equity ; 
(2) an agreement to apply to Parliament for 
powers to do something, not included in a pai’ticu- 
lar Act, is such an agreement as the ct. will 
recognise to the extent of compelling the parties 
to keep matters in statu quo until the application 
to Parliament be made ; (3) an agreement, not 
in itself invalid, made by the majority of the 
shareholders, cannot be rescinded by resolutions 
passed by persons afterwards becoming share- 
holders, although they may then constitute the 
majority. — Great Western Ry. Co. v, Birming- 
ham & Oxford Junction Ry. Oo. (1848), 2 Ph. 
697 ; 5 Ry. & Can. Cas. 241 ; 17 L. J. Ch. 243 ; 
10 L. T. O. S. 497 ; 12 Jur. 106 ; 41 E. R. 1074, 
L. C. 

AnnA)tation8 : — As to (1) Consd. Shrewsbury & Chester v. 

Hhrewsbury & Blnnliigham Ry. (1851), 1 Sim. N. S. 410. 

As to (2) Kefd. Eastern Counlies Ry. v. Hawkes (1855), 

5 H. L. Cas. 331. Generally , Reid. West Cornwall Ry. v, 

Mowatt (1848), 12 Jur. 407 ; Bourgoin v, Compagnio du 

Chemin ae For de Montreal Ottawa, et Occidental (1880), 

5 App. Cas. 381. 

Whether directors personally liable.] — See 

Agency, Vol. I., pp. 647, 663, Nos. 2668, 2671, 
2785. 

8336. Cheque drawn by directors — In fraud of 
company — Not purporting to be drawn on behalf 
of company.] — ^A., B., & O., tlu?eo directors of a 
railway co., in fraud of the co., drew a cheque 
upon the co.’s bankers in favour of one of their 
body. This clieque, though bearing the stamp 
usually impressed upon documents issued by the 
co., & countersigned by the secretary, did not 
upon the face of it purport to be drawn on behalf 
of the CO., nor did the drawers describe themselves 
therein as directors : — Held : the co. were not 
liable for the amoimt of a bond fide holder for 
value. — Serhell v, Deubysiure, etc., Ry. Co. 
(1850), 9 C. B. 811 ; 19 L. J. 0. P. 371 ; 137 E. R. 
1110 ; sub 7iom, Sorrell v. Derbyshire, Stap- 

FORDSHHIE & WORCESTERSHIRE JUNCTION Ry, Co., 

15 L. T. O. S. 254. 

Annotation : — Mentd. Loudon & County Banking Co. v. 

Groome (1881), 8 Q. B. D. 288. 

8337. Presentment delayed at request of 
chairman.] — A railway co. had entered into an 
agreement with a landowner for the purchase of 
land A. They found that they did not at the time 
require this land, but required immediately land 
B., belonging to the same landowner. He con- 
sented to seU them B. if they would at the same 
time pay for A. The finance committee of the 
CO. di*ew a cheque for the price of A. &- another for 
the price of B., & left the chairman to make the 
best arrangement he could with the landowner. 
The agent of the landowner received both cheques, 
upon an agrtiement that the cheque for B. should 
not be presented for a week, to give time for the 
completion of a more formal agreement as to the 
Iiurcliase of A. than that which had been executed. 
The preparation of the agreement having been 
delayed beyond the week, communications took 
place between the chaiiman of the finance com- 
mittee — who was one of tlie drawers of the cheque 
— & the landowner’s solr., in which the former 
desired that the cheque might continue to be 
retained, as the agreement was not completed. 
It appeared that the fact of the cheque being 
outstanding had been the subject of discussion 
in the finance committee, & had been considered 
by them unsatisfactory. Before the execution of 
the agreement, & before the presentation of the 
cheque, the bank failed on which it was drawn, & 
in which the chairman was a partner ; — Held : 
whether the chairman, in desiring the presentation 
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Sect, 12. — Powers and liabilities : Sah-sect, 4, B, {a) 
(6) ; sub'sects, 5 tfi; 6. Sect. 13 : Svb-sects, 
'' 20 

of the cheque to be delayed, was acting ultra vires 
or not, his act was sanctioned by the committee 
& bound the co., & the co., & not the landowner, 
must bear the loss. 

Semble : the chairman was not acting ultra vires, 
being one of the drawers of the cheque. — W ard 
(Lord) v. Oxford Ry. Co. (1852), 2 De G. M. & G. 
760 ; 22 L. J. Ch. 905 ; 22 L. T. O. S. 13 ; 1 W. R. 
9 ; 42 E. R. 1065, L. J.T. 

8338. Contract made with provisional directors 
Before flotation — Failure of flotation^ — rail- 
way CO. being incorporated by Act of Parliament 
to construct a railway, the original directors 
entered into a contract with a promoter to float 
the CO. The promoter appointed a provisional 
board, by whom a contract was entered into, in 
the name of the co., with a contractor for the 
construction of the railway. The promoter did 
not float the co., & the agreement with him fell 
through, the capital being raised from another 
source : — Held : the contract for the construction 
of the railway was entered into by persons wholly 
unauthorised to act as directors of the co., & 
judgment must be given for defts. — S harpe v, 
Brighton & Dyke Ry. Co. (1884), 1 T. L. R. 28. 

Contracts made by secretary.] — See Sect. 10, ante. 
Contracts made by servants — Of railway com- 
pany — For surgical attendance on Injured pas- 
sengers.] — See Agency, Vol. I., p. 354, Nos. 623- 
626. 

(h) Contracts with Directors. 

8339. Validity — In equity.] — A director of a rad" 
way co., who was also a member of a mercantile 
firm, entered into a contract qua director with such 
firm for the supply of certain iron chairs at a 
fixed price : — Held : such a contract although it 
might be enforced at law, was illegal in equity, 
upon general equitable principles, & would be set 
aside ; & no question could be raised as to the 
fairness or unfairness of a contract so entered 
into. — A berdeen Ry. Co. v. Beaikie Brothers 
( 1854), 2 Eq. Rep. 1281 ; 23 L. T. O. 8. 315, H. D. 

Annotations: — Apld. Flanagan r. Q. W. Ry. (18(58), L. R. 
7 Eq. 110. Consd. Costa Rica Ry. v. Forwood, fl901J 
1 Ch, 740 ; Transvaal Lands Co. v. New Belgium (Trans- 
vaal) Land & Development Co., 11914] 2 Ch. 488. Refd. 
ytears r. South Essex Gas-Light & Coke Co. (1860), 7 Jur. 
N. S. 447 ; Imperial Mercantile Credit Asscn. v. Coleman 
(1871), 6 Ch. App. 558 ; Murray v. Epsom L. B., [1897] 
1 Ch. 35. Mentd. Armstrong v. Jackson, [1917] 2 K. B. 

8340. Contract for director’s own 

benefit.] — A director of a co. cannot enter into a 
contract with such co. for his own advantage. 
Where, therefore, S., a director of a co., had 
entered into an agreement to occupy certain 
refreshment rooms at a railway station at a certain 
rent : — Held : (1 ) he was incompetent to maintain 
a suit for specific performance, against the co. ; 
(2) any sub-lease made by him of such rooms 
could not be sustained. — F lanagan v. Great 
Western Ry. Co. (1868), L. R. 7 Eq. 116 ; 38 
L. J. Ch. 117 ; 19 B. T. 345. 

Annotation- : — Generally. Mentd. County Hotel & Wine Co. r, 
L. & N. W. Ry., [1919] 2 K. B. 29. 

8341. 1845 Act, ss. 85, 86.] — Foster v. 

Oxford, etc. Ry. Co., No. 8125, ante. 

8342. .] — Kaye v. Croydon Tram- 

ways Co., No. 8126, ante. 


Sub-sect. 6. — Notice. 

Compare Part III., Sect. 31, sub-sect. 6, ante. 

8343. To company — Service — On recognised 


attorney.] — An Act of Parliament required that 
notices of a particular description should be served 
upon corpus, at their place of business : — Held : 
service upon a person whom the corpn. recognised 
as attorney, & whose acts in respect of such 
service it adopted, was valid to support subsequent 
proceedings taken upon such service. — R. v. 
Maryport & Carlisle Ry. Co. (1850), 15 L. T. 
O. S. 134. 

Service of process generally.] — See 

Practice. 

Acquisition of land compulsorily.] — See 

Compulsory Purchase of Land & Compensation, 
Vol. XI., pp. 172-177, 182-184. 

8344. By company — Proof — Notice sent by post 
— To all names & addresses on list of allottees.] — 

Carmarthen Ry. Co. v. Wright, No. 7860, ante. 

Notice of calls.] — See Sect. 8, sub-sect. 5, 
C., ante. 

Notice of forfeiture of shares.] — See Sect. 8, 
sub-sect. 9, ante. 


Sub-sect. 6. 

Compare I’art III., Sect. 31, sub-sect. 7, f 

8345. Conversion — By agent — Acting under 
managing committee.] — Semble : an incorporated 
CO. may be guilty of a conversion by the act of 
their agent, acting under the direction of a com- 
mittee for managing the affairs of the co. — 
Duncan v. Surrey Canal (Proprietors) (1821), 
3 Stark. 60, N. P. 


Sect. 13.— LEGAL PROCEEDINGS BY AND 
AGAINST PUBLIC COMPANIES. 

Sub-sect. 1. — In General. 

In general.] — Compare Pari III., Sect. 33, ante; 
& see, generally, Corporations, Vol. XIII., pp. 413 
et seq. 

8346. By company — Irish company — Security 
for costs.] — Where an Irish joint-stock co., in- 
corporated by statute, but having no tangible 
property in this country, sued a deft, in this ct., 
the proceedings were ordered to be stayed until 
they gave security for costs. — L imerick & Water- 
ford Ry. Co. v. Fraser (1827), 4 Bing. 394 ; 1 
Moo. & P. 23 ; 6 L. J. O. 8. C. P. 9 ; 130 E. R. 819. 

Annotation : — Refd. Kfikenny & G. S, & W. Ily. v. Feilden 

(1851), 6 Exch. 81. 

8347. Against company — Company authorised to 
sue & be sued in name of treasurer — Enforcement of 
judgment against treasurer — Mandamus.] — Corpe 
V. Glyn, No. 8168, ante. 

Compare No. 8602, post. 

8348. Parties — ^Action by shareholders.] — 

Preston v. Grand Collier Dock Co., No. 7975, 
ante. 

.]^See, also, Nos. 8201, ^71, 

8282, 8283, ante; <S^, generally, Part III., Sect. 33, 
ante. 

8349. Action by contractor.] — (1) A 

bill filed against a co., & two shareholders, as repre- 
sentatives of 62 other shareholders, in which 
relief was prayed against the co., the two share- 
holders, & all others the holders of the shares : — 
Held : not demurrable for want of parties. 

(2) Where a contractor, in pursuance of a con- 
tract with a railway co., for certain consideration 
advanced money, purchased lands, & completed 
a portion of the works of the co., & subsequently 
filed a bill seeking — inter alia — to enforce the 
contract, & obtain a lien on the lands : — Held : 
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notwithstanding its appearing doubtful whether 
the contract was not ultra vires the powers of the 
CO. under their Act of Parliament, the bill was not 
demurrable for want of equity. — Pickering v. 
luFRACOMBE Ky. Co. (1866), 15 L. T. 461 ; 16 
W. R. 218. 

3350. Action for specific performance 

of contract — Amalgamation of company.] — In 

a suit for the specific performance of a contract 
against a co., who stated in their answer that 
since the filing of the bill they had become amalga- 
mated with another co. under a different title, the 
ct. refused to decree specific performance until the 
amalgamated co. had been made a party to the 
suit by amendment. — ^PowYS v. Shrewsbury & 
Potteries Junction Ry. Co. (1867), 15 L. T. 602. 

8351. Action by unpaid vendor — 

Receiver obtained by debenture-holders.] — In a 
suit by an unpaid vendor against a railway co., 
debenture-holders of the co. who in another suit 
have obtained a receiver, are properly made co- 
defts. — Drax V, Somerset & Dorset Hy. Co. 
(1869), 38 L. J. Ch. 232 ; 19 L. T. 626. 

Annotation : — Apld. Marling v. Stonchouso & NaUswortli 

lly. & Mid. Ry. (1869), 17 W. 11. 484. 

8352. Line worked by another 

company.] — A railway co., working the line of 
another co. under a traffic arrangement, is properly 
made a party to a suit for enforcing a lien upon, 
or otherwise with reference to, any portion of the 
line so worked.^ — Marling v. Htonehouse & 
Nailsworth Ry. Co. (1869), 38 L. J. Ch. 306 ; 17 
W. R. 484. 

Annotation : — Folld. Goodford v. Stonehousc & Nailsworth 

Ry. (1869), 38 L. J. Ch. 307, 

8353. .] — A railway co. 

working the line of another co., under parlia- 
mentary powers, is a proper &; necessary party to 
a bill for specific performance filed by an unpaid 
vendor against that other co., & must bear its 
own costs of the suit. — Goodford v, Stonehouse 
& Nailsworth Ry. ('o. (1869), 38 L. J. (Jh. 307 ; 
20 R. T. 137 ; 17 W. R. 515. 

8354. Against directors — Parties — Whether com- 
pany or shareholder.] — A bill was filed by a share- 
holder in a waterworks oo., incorporated by Act 
of Parliament, on behalf of himself & the other 
shareholders, except defts,, against the co., the 
directors, the i)romoters of a rival bill in Par- 
liament, withdrawn in the session of 1874, alleging 
that the withdrawal of sucli bill was the I'esult of 
a corrupt agreement between tlie directors & the 
promoters ; that the directors had paid to the 
promotos, out of the funds of the co., the sum of 
£5,500 in pursuance of the agreement ; that the 
promoters well knew that that sum was paid out 
of the funds of the co., the directors had no 
authority to pay it ; & tliat no resolution was ever 
passed at any meeting of the shareholders autho- 
rising or confirming such payments ; & charging 
that the sum of £5,500 was illegally paid out of 
the funds of the co. to the promoters, with notice 
that the same was so paid to them illegally & by 
a breach of trust, <fc that they concurred therein ; 
& praying a declaration that the agreement <fc 
the payment of the £5,500 was not binding on the 
co. ; that an account might be taken of the moneys 
so paid, & that the directoi's & promoters might 
repay the same, with interest : — Held : on de- 
murrer, the bill could not be sustained, for the co. 
were the proper pltfs. in a suit to bring back the 
fund, & it was not alleged that they refused to 
institute a suit, or that there was anything to 
prevent their doing so. 

Leave to amend was given. — Russell v, Wake- 
field Waterworks Co. (1875), L. R. 20 Eq. 


474 ; 44 L. J. Ch. 496 ; 32 L. T. 685 ; 23 W. R. 
887. 

Annotations: — Refd. Whitwam v, Watkin (1898), 78 L. T. 

188. Mentd. Duckett v. Govor (1877), 25 W. R. 654; 

Moxbam v. Graat, [1900] 1 Q. B. 88 ; Towers v. African 

Tug- Go., [1904] 1 Oh. 558 ; Kussoll v. Amalgamated Soo. 

of Carpenters & Joiners, [1912] A. O. 421, 

8355. By company — Leave to serve third 

party notices — On all shareholders.] — An application 
by deft, in an action for leave to servo a notice on 
a third party under R. S. C., 1875, Ord. 16, r. 18, 
ought to be made on notice to pltf. & not ex p. 

In an action by a co. against its directors & 
others, seeking to make defts. personally liable in 
respect of certain dividends alleged to have been 
improperly paid out of capital, defts. applied 
under Order XVI., rule 18, for leave to serve third 
party notices on all the shareholders of the co., 
450 m number, on the ground that if they, defts., 
were held liable, they would have a right over 
against the shareholders to recover from them 
the sums received by them by way of dividend ; — 
Held : this was a case in which the granting of the 
leave asked would or might materiaUy embarrass 
pltfs. in the conduct of their action, &, therefore, 
the ct., in the exercise of its discretion, ought to 
refuse the application. — -W ye Valley Ry. Co. v, 
Hawes (1880), 16 Ch. D. 489 ; 50 L. J. Ch. 225; 
43 L. T. 715 ; 29 W. R. 177, C. A. 

Annotations : — Expld. FurncHs, Withy & Co. v. Pickoring, 

[1908] 2 Ch. 224. Mentd. Corrie v. Allen (1883), 48 L. T. 

464. 

Compare No. 3368, ante, 

8356. By shareholder — Costs.] — In a bill 

by one shareholder, on behalf of himself & all 
others except defts., to restrain the directors from 
imi)roper dealings with the co.’s funds ; such 
funds do not belong to pltf. as cestuis que trust 
thereof, so as to entitle him, in the event of success, 
to his costs thereout as between solr. & client. — 
Morgan v. Great Eastern Ry. Co. (No. 2) 
(1863), 1 Hem. & M. 560 ; 71 E. R. 246. 

Bankruptcy proceedings by company.] — See 
Banioiupi'cy & Insolvency, Vol. IV., pp. 110, 
111, 126, 134, 136. 

Personal liability of company’s officers.] — See 

Nos. 8168, 8169, ante. 

Execution against rolling-stock, sec R-ailways 
& Canals. 


Sub-sect. 2. — Arbitration. 

See, generally. Arbitration, Vol. II., pp. 305 
et seq. ; (fc Compulsory Purchase op Land & 
Compensation, Vol. XI., pp. 189 et seq. 

8357. Requisites of valid submission — Agree- 
ment by secretary in writing not under seal — 1845 
Act, s. 97.] — Where land is required for the pur- 
poses of a railway co., under the Lands Clauses 
Act, 1845 (c. 18), & the parties agree to refer the 
amount of compensation to arbn., it is unnecessary 
to go through the form of giving notice of a desire 
to treat for the land, & to have the naatter so 
settled ; & in every such case the submission by 
writing under the hand of the secretary or clerk 
of the co. is sufficient, by sect. 25 of that Act. 

But such a submission is not rendered valid by 
1845 Act, 8. 97. — CoLLiNH v. South Stafpord- 
BHiRE Ry. Co. (1851), 7 Exch. 5 ; 21 L. J. Ex. 
247 ; 18 L. T. O. S. 96 ; 16 Jur. 843 ; 155 E. R. 
831. 

Annotations : — Mentd. R. v. Mancliostor, etc. 1^. (1854), 

4 E. & B. 88 ; Martin v. LeiceBter Waterworks Co. (1858), 

3 H. & N. 463. 

8358. Effect of agreement to refer — Ouster of 
jurisdiction of court.] — An Act of Parliament 
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Sect, 13. — Legal proceedings by and against public 
companies : Su b-sect, 2. Sect, 14: Sub-sect,!,^ 

amalgamating the C. & G. By. Cos. provided that, 
with a view to the proper division of profits in 
manner therein mentioned between the share- 
holders of the two cos., the auditors of the G. Co. 
should determine what portion of the general 
charges, arising in respect of the C. line, was to 
be ^arged against the revenues of each co., 
provided that in estimating the revenue of the 
C. Co. the fares charged by the G. Co. in respect 
of traffic passing partly over the C. line & partly 
over any other line belonging to the G. Co., should 
be apportioned according to the mileage traversed. 
The Act further provided that in case of differences 
between the shareholders of the C. Co. k> the G. Co., 
affecting the interests of the shareholders of the 
C. Co., they might require a general meeting to 
be held, <fc upon the attendance of a certain pro- 
portion of shareholders might elect, or require to 
be appointed, two arbitratoi*s, & that all questions 
in difference should be referred to such arbitrators 
or their umpire, whose decision should be final. 
A dispute having arisen between some of the C. 
shareholders & the G. Co. regarding the amount 
of deductions to be made from the revenue of the 
C. Co. in respect of the B. line, the running powers 
over which were vested jointly in the G. &; the 
L. Co.’s, but which, the (>. shareholders contended, 
must for the purpose of the accounts be treated 
as belonging to the G. Co., two of the C. Co.’s 
shareholders filed a bill for the purpose of deter- 
mining the principle upon which the accounts 
were to be taken : — Held : the question being 
merely one of account as being two classes of 
shareholders, for the determination of which the 
Act of Parliament had provided sufficient 
machinery by means of arbitration, the ct. would 
not interfere, & the bill was dismissed with costs. 
— Yool V, Great Western By. Co. (1870), 39 
L. J. Ch. 502 ; 22 L. T. 781 ; 18 W. B. 825. 

8359. Appointment of umpire by court — Failure 
of arbitrators to appoint — Common Law Procedure 
Act, 1854 (c. 125), s. 12.]— By 1802 Act, ss. 101, 
102, on any co. being voluntarily wound up, it is 
lawful by special resolution to transfer the busi- 
ness, etc., to a new co., provided that any dis- 
sentient shareholder may require the liquidators 
either to abstain from carrying the resolution into 
effect, or to take liis shares at a price, if not agreed 
ui>on, to be determined by arbitration under the 
provisions of 1845 Act. 

A dispute as to the jjrice to be paid for his shares 
having arisen between a shareholder & a co. not 
a railway co., &; the aihitrators having neglected 
to appoint an umpire : — Held : the case was 
withhi Common Law Procedm^e Act, 1854 (c. 125), 
s. 12, & a judge could therefore, appoint an umpire 
under that sect. — Be Anglo Italian Bank <fc De 
Bosaz (1867), L. B. 2 Q. B. 452 ; 16 L. T. 412 ; 
subsequent proceedings, sub norn. De Bosaz v, 
Anglo-Italian Bank (1869), L. B. 4 Q. B. 462. 

Personal liability of company’s officers.] — See 
Nos. 8168, 8169, ante. 


Sect. 14.— BORROWING. 

Sub-sect. 1. — Power to Borrow. 

8360. Borrowing powers exhausted — Validity of 
further borrowing — Issue of Lloyd’s bonds.] — 


(1) A railway co., after exhausting their Par- 
liamentary borrowing powers, issued bonds in 
the form known as Lloyd^s bonds — ^viz., an acknow- 
ledgment of debt & a covenant to pay with 
interest on a future day — partly to a contractor & 
partly to persons who supplied a Parliamentary 
deposit. At the time of the issue the co. was 
promoting or contemplating a bill, which was 
iiltimately passed, to enable them to raise further 
share & loan capital : — Held : these facts would 
not justify the ct. in declaring the bonds illegal. 

Semble : a co. intending to issue such bonds to 
raise a Parliamentary deposit would be restrained 
before the money was raised ; though, after the 
money had been raised &> applied, the ct. would 
not interfere. 

Qu, : whether such bonds would be valid if 
issued for the purpose of evading the limitations 
of a co.’s borrowing powers. 

(2) A suit by a shareholder to restrain an illegal 
act must be in form on behalf of all the share- 
holders, though it may be sustained notwithstand- 
ing their opposition. — ^White v, CARaiARTHBN, 
BTC. By. Co. (1863), 1 Hem. M. 786 ; 3 New 
Bep. 04 ; 33 L. J. Ch. 93 ; 9 L. T. ; 12 W. B. 
68 ; 71 E. B.. 344. 

Annotations: — As to (1) Refd. Cliambors v. Manchester & 
Milford Ry. (1804), 5 B. & S. 688 ; Re Cork & YouKhal 
Ry. (1869), 4 Ch. App. 748. 

8361. Issue of debentures.] — A rail- 

way CO., which had exercised to the full their 
statutory powers of borrowing, whilst their whole 
debt was outstanding, executed a debenture for 
£500 to W. Subsequently, two other debenture- 
holders recovered judgments against the co., 
having issued execution, satisfied their debts to 
the amount of several thousand pounds. After- 
wards, the directors of the co., without the sanction 
of a general meeting, as required by 1845 Act, 
s. 39, ro-issued debentmes to such an amount as, 
with the existing debentures, did not exceed the 
statutory powers of the co. : — Held : ( 1 ) the 

debenture issued to W. was void ah initio ; (2 ) the 
judgment creditors, since they had been actually 
paid, could not be treated as trustees for all the 
debenture-holders ; & sect. 39 of the Act is merely 
discretionary & for the protection of the co., 
not of creditors ; (3) the debentures issued by the 
directors subsequently to the payment of the 
judgment creditors not having been in excess of 
the co.’s borrowing powers, were valid so far as 
they were issued fer good consideration. — 
Fountains v , Carmarthen By. Oo. (1868), 
L. B. 5 Eq. 316 ; 37 L. J. Ch. 429 ; 16 W. B. 476. 

Annotations: — As to (1) Consd. Re CompanieB Acts, Ex p, 
Watson (1888), 21 Q. B. D. 301. Reid. Re Mersey Ry. 
(1895), 64 L. J, Ch. 625. As to (2) Refd. Landowners 
West of England & 8outh Wales Land Drainage & 
Inclosure Co. v. Ashford (1880), 16 Ch. D. 411 ; Re Rom- 
ford Canal Co., Pocock’s Claim, Trickott’s Claim, Carew’s 
Claim (1883), 24 Ch. D. 85. Ocnerally, Mentd. WUUams 
V, Carmarthen & Cardigan Ry. (1868), 19 L. T. 762 ; 
Re Land Credit Co. of Ireland, Ex p. Overend, Gumey 
(1869), 4 Ch. App. 460 ; Weeks v, Propert (1873), L. li. 
8 O. P. 427 ; Colonial Bank of Australasia v. WUlan (1874), 
L. It. 5 P. O. 417 ; Atkins v. Wardle (1889). 58 L. J. Q. B. 
377 ; Premier Industrial Bank v, Carlton Manufaoturtng 
Go. & Crabtree, [1909] 1 K. B. 106 ; Doy v, PulUnger 
Engineering Co., [19211 1 K. B. 77. 

8362. Representation that further borrow- 

ing valid — Personal liability of directors.] — Defts., 
directors of a dock co., having fully exercised 
their power of issuing debentures under their Act, 
& with knowledge of tliis fact, authorised the issue 
of a debenture-bond to pltfs., &, having received 
£2,250 in payment for it, applied such moneys in 


PART IX, SECT. 14, SUB-SECT. 1. cannot be considered as implying that i road being given within the scope of 

the co.’s powers to mtgo. are to bo ! the powers conferred upon the oo. to 
X, Mortoaac ,} — The statutory power limited to that object; therefore, a alienate, sell, or dispose of” lands 
to borrow money & secure loans mtge. by the oo. of a portion of their i for the purpose of oons^nicting & work- 
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extinction of a guarantee on which they had 
become personally liable for an advance made to 
their co. Pltfs. finding that the debenture-bond 
was worthless, brought an action against defts. 
to recover the amount paid by them for it: — 
Held : defts. were liable for the whole amount 
paid for the debenture, on the ground that the 
document itself contained representations that 
they had had power to issue a bond which would 
be valid & binding on the co. — ^Arnold v, Abmi- 
TAGE (1885), 1 T. L. R. 670. 

8363. — — ,] — docks co. were 

empowered by their special Acts to issue debenture- 
stock to a fixed amount. Between Apr. 1881 & 
1883 various transactions took place between the 
secretary of the docks co. & the London agents of 
pltfs. in respect of advances by pltfs. to the co., 
the usu^ arrangement being that pltfs. should 
take a bill of exchange drawn upon the co. by the 
contractors of the co., & also certificates of 
debenture-stock, accompanied by a letter from 
the secretary to the effect that the certificates 
were a collateral security. ^ The advances were 
renewed from time to time, & finally consolidated 
hy an agreement of Oct. 20, 1882 made in con- 
si(jGi‘ati6n of a further advance. Some of these 
certificates were indorsed by G., one of the 
directors of the docks co., to the effect that the 
stock represented thereby was within the statutory 
lunit. In Jan. 1883, it came to the knowledge of 
the docks co. that there had been an over-issue 
of debenture-stock since Jan. 1881, that the 
co. was insolvent. A special Act was obtained 
under which an arbitrator was appointed to 
settle the claims arising out of the condition of 
the CO. Under that Act certain classes of de- 
benture-stock were authorised to be issued. 
Stock under one of tht.‘se classes was awarded <fc 
issued to pltfs. in respect of their loan &: interest. 
The stock was admitted to be worthless, & pltfs. 
brought an action for damages against the directors 
A the secretary : — Held : pltfs advanced their 
money on the faith of the warranty contained in 
the indorsements on the certificates by G., & 
were, therefore, entitled to damages against him. 
The measure of such damages was the difference 
between tlie values of the ceitificates as delivered, 
& those which ought to have been delivered, 
which in this case was the whole amount advanced 
by pltfs. The issue of debenture-stock by way 
of collateral security was not ultra virc^^ Cos. 
Clauses Act, 1863 (c. 118), s. 22. — Whitehaven 
Joint Stock Banking Co. r. Reed (1886), 

L. T. 360 ; 2 T. L. R. 353, C. A. 

Rights of lender.] — See No. 8408, post 

8364. On what securities — Company empowered 
to issue bonds & debentures.] — (1) The O. railway 
co. liad by their original statute of incorporation 
no power given to borrow money, but a subse- 
quent statute gave power to borrow money from 
time to time for maintaining & working their rail- 
road, to pledge the lands, tolls, & revenues for 
due payment thereof, & to make bonds or de- 
bentures for securing the repayment of any sums 
so borrowed in ccitain terms : — HeM : the 
securities on which the co. had power to borrow 
were not restricted to bonds or debentures ; a 
statute having passed to legalise a loan of money 
already illegally made by the G. co. to another co., 
it became as lawful to apply the funds of the G. 
CO. for that other co. as for maintaining tlie G. co.’s 
own railway. 

(2) A statute legalised a loan already made of 


£260,000 by the G. co. to another co., & also 
authorised the G. co. to use its funds by loan or 
otherwise to facilitate access to other railways, 
provided no such expenditure should be incurred 
unless sanctioned by a vote of two-thirds of the 
G. shareholders : — Held : a bank, in advancing 
money to the directors of the G. co., was bound to 
ascertain for itself, at its own risk, whether the 
loan was authorised by the G. shareholders, & 
had no right to assume that the G. directors must 
have authority to borrow. — Commerciai. Bank op 
Canada v. Great Western Ry. Co. of Canada 
(1865), 3 Moo. P. C. C. N. 8. 205 ; 13 L. T. 105 ; 
16 E. R. 112, P. C. 

8365. By Issue of Lloyd’s bonds — Right of 
holder to sue on bond.] — ^A railway co. were em- 
powered by their 8X)ecial Act to raise a capital of 
£555,000, & to raise by mtge. any further sum not 
exceeding £185,000 ; but no part of such further 
sum was to be raised until the whole of the capital 
had been subscribed for & one-half paid up. 
Part only of the capital was subscribed for ; but 
the CO., being in want of money, determined to 
borrow £10,000 to enable them to pay debts due 
to the contractor, engineer, solrs., & for land, &> 
also to meet a claim made by C. for travelling 
exx^enses & loss of time. The directors applied to 
their bankers, & obtained the sum required on the 
security of the joint & several promissory note of 
C., the then chairman of the co., & of B., one of 
the directors. B. having been comi^elled to pay 
the money, brought an action against C. for con- 
tribution. The board of directors resolved that, 
“ in order to discharge the liability of the chairman 
in the action of B. against him, the secretary be 
authorised to seal Lloyd’s bonds to the extent of,” 
etc. Bonds were accordingly sealed with the 
common seal of the co., by each of which the co. 
“ acknowledge that they stand indebted to 0. in 
the sum of £1,000 for money due & owing from 
the said co. to the said C. ; & the said co., for 
tliemselves, their successoi*8 & assigns, hereby 
covenant with the said 0., his exors., A adminis- 
trators, to pay to him, his exors., administrators 
or assigns, the said sum of £1,000,” etc. These 
bonds were delivered to G. A he assigned them to 
one I), to secure money advanced by him, & with 
which money the action brought by B. against O. 
was settled. Subsequently, the directors resolved 
that the bonds should be redeemed, A that the 
expenses incurred by the chariman should be paid 
by the co. out of the first moneys in their liands. 
In an action brought by C. upon one of these 
bonds : — Held : taking into consideration Railway 
Regulation Act, 1844 (c. 85), 1845 Act, & the 
special Act, the bond was illegal, & he could not 


recover. 

As to the i)oint whether the proliibition against 
borrowing extends to the overdrawing by the co. 
of the account at their bankers to a small extent 
for the immediate necessities of the co. ; I think 
the right answer is, that if a co. were permitted 
to overdraw to a small amount there is no reason 
why they should not do so to any extent to which 
their credit would reach (Crompton, J.). — 
Champers v, Manchester & Milford Ry. Co. 
(1864), 6 B. & 8. 588 ; 4 New Rep. 425 ; 33 
L. J. Q. B. 208 ; 10 I.. T. 715 ; 10 Jur. N. 8. 700 ; 
12 W, R 980 ; 122 E. R. 951. 


dnnotations : — Folld. Fountaino v. Camiarthen Ky. (1868), 
L. K. 5 Eq. 316. Distd. Re Cork & Youghol Ky. (1869), 
4 Cai. App. 748. Consd. Landowners West of England & 
South wales Land Drainage & Inclosure Co. v. Ashford 
n880). 16 Ch. D. 411; Yorkshire Ky. Wagon Co. v. 


Ing a ry., is not tiRra vires , — Bickford 
V. Grand Junotion Ry, Co. (1877), 

1 S. O. R. 696.— CAN. 


a. Of future 

Kirkpatrick v, Cornwauc. 

Street Ry. Co., Bank op Montreal 


V. Kirkpatrick (1901), 2 O. L. R. 113 ; 
21 C. L. T. 368.— CAN. 
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S ect, 14 . — Borro wing: Sub-sec ts. 1 2.] 

Madure (1881), 19 Ch. D. 478. Refd. Taylor v. Chichester 
& Mldhurst Ry. (1867), L. R. 2 Exch. 366 j Wenlook v. 
River Dee Co. (1885), 10 App. Cas. 354 ; Re Manchester, 
Middleton & District Tram. Co., [1893] 2 Ch. 638; Rc 
Wrexham Mold & Connah’s Quay Ry., [1899] 1 Ch. 440 ; 
Payne v. Cork Co., [1900] 1 Ch. 308. Mentd. Rashdall 
Ford (1866), L. 11. 2 Eq. 750 ; Webb v. Heme Bay 
Comrs. (1870), L. R. 6 Q, B. 642 ; R. v. Reed (1880), 

5 B. D. 483 ; Wauthier v. Wilson (1911), 27 T. L. R. 
58l 

8366. .] — The holders of instruments 

under the seal of a railway co. given with the know- 
ledge of the shareholders, & acknowledging sums 
of money to be due from the co. — called Lloyd’s 
bonds — have, notwithstanding Railway Regulation 
Act, 1844 (c. (86), s. 19, which imposes penalties 
on a CO. for giving loan notes or securities, a valid 
claim against the assets of the co. for those sums 
of money, so far as the co. had the benefit of the 
sums of money in respect of which the instruments 
were given . — Re Cork & Youohad Ry. Co. 
(1869), 4 Ch. App. 748 ; sub nom. Re Cork & 
Youghad Ry. Co., Ex p. Overend, Gurney & 
Co., Ltd., & London, Hamburgh Continental 
Exchange Bank, 39 L. ,7. Ch. 277 ; 21 L. T. 735 ; 
18 W. R. 26, L. C. & L. .7. 

Annotations : — Consd. Yorkshire Ry. Wagon Co. v. Maclure 
(1881). 19 Ch. D. 478. Apld. Re East & West India Dock 
Co. (1891), 7 T. L. R. 623. Consd. Re Wrexham Mold & 
Connah’s Quay Ry., [1899] 1 Ch. 440 : Reversion Fund 

6 Insce. V. Maison Cosway, [1913] 1 K. B. 364. Refd. 
Re National Permanent Benefit Bldg. Soc., Ex p. William- 
son (1869), 6 Ch. App. 309 ; Victoria Permanent Benefit 
Bldg. Investment & Fi'cehold Land Soc., Hill’s Case, 
Jones’ Case (1870), L. R. 9 Eq. 605 ; Re Dmham County 
Permanent Investment Land & Bldg. Soc., Davis’ Ca.se, 
Wilson’s Case (1871), L. R. 12 Eq. 516 ; Blackburn Bldg. 
Soc. V. Cimlifle Brooks (1882), 22 Ch. D. 61 ; Portsea 
Island Bldg. Soc. v. Barclay, [1895] 2 Ch. 298 ; Re John- 
ston Foreign Patents Co., Re Johnston Die I’rcss Co., Re 
Johnstonia Engraving Co., J. P. Trust v. Above Cos., 
[1904] 2 Ch. 234 ; Bannatyne v. Maciver, [1906] 1 K. B. 
103 ; Re Birkbock Permanent Benefit Bldg. Soc,, [1912] 
2 Cb. 183. Mentd. Patten v. Bond (1889), 60 L. T. 583. 

8367. Right of assignee for value without 

notice to sue on bond — Secret arrangement between 
company & assignor — Excluding company’s 
liability.] — To a declaration on a bond made by a 
railway co. the co. pleaded on equit/able grounds 
that, before the giving of the bond it was agreed 
by deed between pitf. the co. that the co. should 
pay pltf. certain sums in TJoyd’s bonds, & that 
pltf. should pay these bonds as they became due, 
& all interest on them in the meantime, & should 
indemnify the co. against the bonds & against all 
losses, charges, damages, & expenses in respect 
of them. To tliis pltf. replied that after the 
making of the bond sued on he assigned it for 
valuable consideration to certain persons who had 
no notice of the arrangement between pltf. & the 
co. mentioned in the deed, &> that pltf. sued as 
trustee for the assignees of the deed, & for their 
sole use & benefit : — Held : as the railway co. had 
given these bonds to pltf. for the purpose of raising 
money upon them, the co. could not, after the 
bonds had been assigned for valuabe considera- 
tion, set up as a defence a secret arrangement 
between themselves & pltf., whereby they should 
be free from liability. — Dickson v. Swansea Vale 
Ry. Co. (1868), L. R. 4 Q. B. 44 ; 38 L. J. Q. B. 
17 ; 19 L. T. 346 ; 17 W. R. 51. 

Annotations : — Refd. Hig^ v. Assam Tea Co. (1869), L. R. 
4 Exch. 387 ; Re Romford Canal Co., Pocock’s Claim, 
Trickett’s Claim, Carew’s aaim (1883), 24 Cb. D. 85. 

.] — See^ also^ No. 8360, ante. 

8368. By deposit of title deeds — In name of 
trustees — Whether trustees liable to execution.] — 

By agreement a railway co. were to allot paid-up 
shares to A. & B. as trustees for a banking co., as 
security for overdrawing their account. The 
certificate stated tliat the shares were registered 


as paid up, but in the register there was no such 
entry, whilst in the call book they were stated 
to have been deposited as security for an over- 
drawn account. A judgment creditor of the rail- 
way co. applied for a scire facias against A. & B. — 
Held : A. B. were not liable ; but the scire 
facias was allowed to issue so that the question 
might be taken to a ct. of error. — Guest v. Wor- 
cester, ETC. Ry. Co. (1868), L. R, 4 C. P. 9 ; 38 
L. J. C. P. 23. 

8369. Position of mortgagee.] — (1) A 

lender to a co. is not bound to see that the loan 
had been duly authorised by a meeting. 

(2) The depositee of deeds of a co. in respect of 
a past debt is a mtgee. to the extent of the co.’s 
power to borrow on mtge. then unexhausted, but 
only entitled to be paid pari passu with the 
mtgees. of the co.’s whole assets, to the extent of 
the particular assets. 

(3) 1845 Act, ss. 41 & 42, requiring mtges. to 
be duly stamped & the consideration to be duly 
stated, do not make void an instrument the con- 
sideration for which is apparent, though it is not 
in terms stated. 


(4) A provision in a co.’s special A ^'t provided 
that moneys were to be borrowed by ordei of a 
general meeting : — Held : to be directory only, & 
not to postpone money borrowed without such 
order to other mtges. of the co., ranking in other 
respects pari passu . — Landowners West op 
England & South Wales Land Drainage & 
Inclosurk Co. V. Ashford (1880), 16 Ch. D. 411 ; 


50 L. J. Ch. 276 ; 44 L. T. 20. 

Annotations: — As to (1) Refd. Re Romford Canal Co., 
Pocock’s Claim, Trickett’s Claim, Carow’s Claim U883), 
24 Ch. I). 85 ; Re Mersey Ry. (1895), 64 L. J. Ch. 625. 
As to (4) Refd. Re Patent Ivory Manufacturing Co., 
Howard v. Patent Ivory Manufacturing Co. (1888), 38 
Ch. D. 156. 


8370. By issue of debentures & debenture-stock 
— Issue before half capital paid up — Contrary to 
special Act.] — By a railway Act, power was given 
to the directors to borrow money upon debentures, 
when all the shares shoxild be allotted & half the 
capital paid up. The co. having a great number 
of shares unallotted, contracted to sell them to 
deft, at a discount of £5 per share, & upon pay- 
ment by deft, of tlie whole sum agreed upon, the 
co, were to deliver debentures to the amount of 
£5 per share to deft., payable tRree years after 
date, provided they were in a position legally to 
do so. At the time of the contract, much less 
than half the capital had been paid up : — Held : 
the contract could not be enforced. — West Corn- 
wall Ry. Co. v. Mo watt (1848), 17 L. J. Ch. 366 ; 
12 Jur. 407. 

Annotation: — Refd. Re Inns of Court Hotel Co. (1868), 

L. 11. 6 Eq. 82. 

8371. Issue by way of collateral security — 

Validity.] — ^Whitehaven Joint Stock Banking 
C o. V. Reed, No. 8363, ante. 

8372. Issue at discount — Validity.] — Webb 

V. Shropshire Rys. Co., No. 7969, ante. 

Nature of debentures — Whether interest in 

land — Within Mortmain Acts .] — See Charities, 
Vol. VIII., j>p. 272, 273, Nos. 384-390. 

Whether bill of sale .] — See Bills op 

Sale, Vol. VII., pp. 28-31. 

Stamp duties on issue .] — See Sub-sect. 6, 

post. 

8373. By deposit of securities — To secure repay- 
ment of money borrowed in excess of borrowing 
powers.] — The deposit of securities, made to 
secure repayment of money borrowed by a dock 
co. in excess of its borrowing powers, is good & 
valid in so far as the money was applied m pay- 
ment of the dock co.’s debts & liabilities . — Re 
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East & West India Dock Co. (1891), 7 T. L. R. 
623. 

What property may be charged.] — Sec Sub- 
sect. 2, post. 


Sub-sect. 2. — Subject-Matter op Instrument 

OF Charge. 

8374. “ Undertaking ** — ^Meaning.] — (1) The A. 

ry. CO., incorporated by a local Act, being also a 
land CO., transferred by agreement, together with 
the undertaking, all its property, lands, rights, & 
appurtenances to the B. ry. co., also incorporated 
— such agreement being confirmed by a private 
Act of the Imperial Parliament. The B. ry. co. 
having borrowed money, issued debentures to 
secure the same ; these were termed mtge. 
debentures, the principal & interest thereon being 
secured on the undertaking, & all moneys to arise 
from the sale of the lands of the co., all future calls 
on shareholders, & all tolls & sums of money 
wlKeh should become due with the plant & rolling- 
stock, & with, power of entry & possession of the 
same^pn f^iilure by the co. of payment of principal 
Tr^^^ierest as therein specified, with a proviso that 
nothing therein contained should be held to limit 
the power of sale or appropriation by the co. of 
any of the lands of the co., nor constitute a charge 
on the same. These bonds were not registered : — 
Held : ( 1 ) such debentures did not constitute a 
charge in the nature of an equitable mtge, on the 
lands of the co., so as to give the holders of such 
debentures a right to restrain the sale of the lands 
by judgment creditors of the co., or any title to 
the proceeds of the lands when sold ; (2) as 

judgment creditors under an execution take the 
precise interest, & no more, which the debtor 
possesses in the property seized, the sale being a 
sale by the law, & not by the co., such judgment 
creditors took the lands subject to any incum- 
brances, legal or equitable, tliat they were subject 
to in the hands of the co. 

(2) A transfer of the “ undertaking ” of a rail- 
way does not prirnd facie include the lands of the 
CO. — Wickham v . New Brunswick &> Canada 
Ry. Co. (1805), L. R. 1 P. C. 04 ; 3 Moo. 
P. C. C. N. S. 410 ; 35 L. J. P. C. 0 ; 14 L. T. 311 ; 
12 Jur. N. S. 34 ; 14 W. R. 251 ; 10 E. R. 158, 
P, C. 

Ammtation : — As to (1) & (2) Re!d. Me Panama, New 

Zealand & Aastralian Royal Mail Co. (1869), 39 L. J. (jh. 

102 . 

8375. -.] — (1) A mtge. debenture made 
by a railway co. in the form given in 1845 Act, 
Sched. C., does not give the debenture-holder a 
specific charge upon the surplus lands of the co., 
or the proceeds of the sale of them, so as to 
entitle him to an order for a receiver of the sale 
moneys or interim rents. The “ undertaking ” of 
a railway co. which is pledged in such a mtge., is 
the going concern created by the Act, which can- 
not be broken up or interfered with by the mtgee. ; 
the “ sums of money ” are moneys ejusdem generis 
as the tolls, & are the earnings of the undertaking, 
which may be made available to satisfy the mtge. 
A railway co. may give a specific charge on the 
moneys to arise from^the sale of its surplus lands 
for a debt due to the contractors who have con- 
structed the works. 

(2) The ct. will not appoint a manager of a 
railway. — Gardner v, London, Chatham k> 
Dover Ry, Co. (No. 1), Drawbridge v. Same, 
Gardner v. Same (No. 2), Imperial Mercantile 
Credit Assocn, v. Same (1867), 2 Ch. App. 201 ; 


36 L. J. Oh. 323 ; 15 L. T. 552 ; 31 J. P. 87 ; 15 
W. R. 326, L. JJ. 

Annotations : — As (1) Distd. Re Panama, New 2^aland & 

Australian Royal Mall Co. (1870), 5 Ch. App. 318. Consd. 
Chandler v. HoweU (1876), 4 Ch. D. 651. Expld. & Apld. 
Re Mit-cheU’a Estate, Mitchell v. Moberly (187 T), 6 CTa. D. 
655. Consd. Attree v. Hawe (1878), 9 (3h. D. 337 ; 
Re Cornwall Minerals Ry. (1882), 48 L. T. 41 : Re Hull, 
Bamsl^ Sc West Riding Junction Ry. (1888), 40 Ch. D. 
119. Expld. Redfleld v. Wickham Corpn. (1888), 13 
App. Cas. 467. Apld. Blaker v. Herts Sc Essex Water- 
works Co, (1889), 41 Cb. I). 399. Consd. Re David, 
Buckley v. Royal National Lifeboat Institution (1889), 
41 Ch. D. 168. Apld. Re Yerbury’s Estate, Ker v. Dent 
(1889), 62 L. T. 55. Consd. Re Parker, Wignall v. Park, 
11891] 1 Ch. 682 ; Whadcoat v. Shropshire Rys. (1893), 
9 T. L. R. 589 ; Marshall v. South Staffordshire Tram. Co., 
11895] 2 Ch. 36 ; Pegge v. Neath District Tram. Co., 
[1895] 2 Ch. 608 ; Re Crossloy, Blrrell v. Greenhough, 
fl897] 1 Ch. 928. Refd. Bowen v. Brecon Ry., Ex p. 
Howell (1867), L. R. 3 Eq. 541 ; Re Cambrian Rys.* 
Scbome (1867), 3 Ch. App. 280, n. ; Imperial Mercantile 
Credit Assocn. v. Newry Sc Armagh Ry. & Joint Stock 
Discount Co. (1868), 16 W. R. 1070 ; Re New Clydach 
Sheet & Bar Iron Co. (1868), L. R. 6 Eq. 514 ,' Re Exrnouth 
Docks Co. (1873), L. R. 17 Eq. 181 ; Holdsworth v. 
Davenport (1876), 3 Ch. D. 185 ; Re Heme Bay Water- 
works Co. (1878), 10 Ch. D. 42 : BrockJehurst v. Railway 
Printing & Publishing Co., [1884] W. N. 70 ; Re Christmas, 
Martin v. Lacon (1885), 30 Ch. D. 544 ; Re Watts. Corn- 
ford V. Elliott (1885), 33 W. R. 885 : Re Hatton, Robson 
V, Gibbs (1888), 4 T. L. R. 311 ; Re Barton -upon -Humber 
& District Water Co. (1889), 42 Ch. D. 585 ; Re David, 
Buckley v. Royal National Lifeboat Institution (1889), 
43 Ch. D. 27 ; Re HaUett, Howarth v. Massey (1889), 5 
T. L. R. 285 ; Re Eastern & Midlands Ry. (1890), 45 
Ch. D. 367 ; Re East & West India Dock Co. (1891), 7 
T. L. R. 623 , Re Portsmouth Borough (Kingston, 
Fratton & Southsea) Tram. Co., [1892] 2 Ch. 362 ; Driver 
V. Broad, [1893] 1 Q. B. 744 ; Re Pickard, Elmsley v, 
Mitchell, [18941 3 Ch. 704 ; Re Mersey Ry., Gibbs t>. 
Mersey Ry. (1895), 11 T. L. R. 390 ; Re Knott End 
Railway Act, 1898, [1901] 2 Ch. 8, Stagg v. Medway 
(Upper) Navigation Co., [1903] 1 Ch. 169 ; Centr^ 
Ontario Ry. v. Trusts Sc Guarantee Co., [19051 A. C. 676 ; 
Boehm v. Goodall, [1911] 1 Ch. 155. Re Woking Urban 
Council (Basingstoke Canal) Act, 1911, [1914] 1 Ch. 300, 
As to (2) Consd. Re Manchester Sc Milford Ry., Ex p. 
Cambrian Ry. (1880), 14 Ch. D. 645 : Reid v. Explosives 
Co. (1886), 56 L. J. Q. B. 08. Apld. Blaker v. Herts & 
Essex Waterworks Co. (1889), 41 Ch. D. 399. Distd. 
Bartlett v. West Metropolitan Tram. Co., [1893] 3 Ch. 
437. Refd. Griffin t?. Bishop’s Castle Ry. (1867), 15 W. R. 
1058 ; Re Cornwall Minerals Ry. (1882), 48 L. T. 41; 
De Grelle, Houdret v. Bull (1894), 1 Mans. 118 : Boehm 
V, Goodall, [19111 1 Ch. 155. Generally, Mentd. Bourgoiu 
V. Compagide du Chemin do Fer do Montreal, Ottawa et 
Occidental (1880). 5 App. Cas. 381 ; Makins v. Ibotson 
(1890), 60 L. J. Ch. 164 ; Re Thompson, Bedford v. Teal 
(1890), 45 Ch. D. 161 ; Sadler r. Worley, [1894] 2 Ch. 170 ; 
Re Crystal Palace Co., Fox v. Crystal Palace Co. (1911), 
104 L. T. 898. 

8376. .] — The “ undertaking ” of a 

railway co., which is pledged in a mtge., is the 
going concern of the co., & does not give the right 
to any specific charge on the surplus lands, or the 
proceeds thereof if sold. — Re Yerbury’s Estate, 
Ker V, Dent (1889), 02 L. T. 65. 

Annotations: — Refd. Re Parker, Wignall v. Park, [1891] 
1 Ch. 682 ; Re Pickard, Elmsley v. Mitchell, [1894] 3 Ch. 
704. 

8377. Land — Whether title acquired by mort- 
gage.] — A railway Act empowered the co. to pur- 
chase land for the purposes of the Act, to levy tolls 
for carriage on the railway, & to regulate such 
carriage. No other person was empowered to 
take tolls. The Act likewise authorised them to 
borrow money, & to assign & charge “ the property 
of the said undertaking, & the rates, tolls, & other 
sums ai’ising or to arise by virtue of this Act,” as 
security. It gave a form of mtge., by which the 
co. were to assign “ the said undertaking, & ^1 & 
singular the rates, tools, & other sums arising,” 
etc. Mtgees. were to be entitled, one with the 
other, to their proportions of the said rates, tolls, 
& sums & premises, according to the sums ad- 
vanced, without preference by reason of priority 
in date of mtge., etc. Parties holding mtges. 
were not on that account to be deemed share- 
holders : — Held : by such mtge. the mtgee. did 
not acquire title to the land, & he could not bring 
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ejectment as on a demise of “ the said undertaking, 
& all & singular the rates, tolls,” etc., arising by 
virtue of the Act. — Doe d. Myatt v. St. Helen’s 
<te Runcorn Gap Ry. Co. (1841), 2 Q. B. 364; 
2 Ry. & Can. Cas. 756 ; 1 Gal. & Dav. 663 ; 11 
L. J. Q. B. 6 ; 6 Jur. 640 ; 114 E. B. 144. 

Annotations : — Consd. Walker v. Milne (1849), 18 L. J. Ch. 
288. Distd. Ashton v. Langdale (1851), 4 De G. & Sm. 
402. Expld. Wickham v. Now Brunswick & Canada By. 
(1865), L. B. 1 P. C. 64. Conad. Re Mitchell’s Estate, 
Mitchell V. Moborly (1877), 6 Ch. D. 655. Refd. Hart v. 
Eastern Union Ry. (1852), 7 Exoh. 246 ; Fripp v. Chard 
Ry., Fripp v. Bndgewat^er & Taxinton Canal, etc. Co. 
a853), 11 Haro, 241 ; Attree v, Hawe (1878), 9 Ch. B. 
337 ; Re Woktngr Urban Council (Basingstoke Canal) 
Act, 1911, [19141 1 Ch. 300. Mentd. Re Panama, Now 
Zealand & Australian Royal Mail Co. (1869), 39 L. J. Ch. 
162 ; Re Parker, Wignall v. Park, [1891] 1 Ch. 682. 

8378. & proceeds.] — Purness v. Caterham 
By. Co., No. 8448, post, 

8379. .] — mtge. or bond for securing 

money borrowed by a railway co., according to the 
form in 1845 Act, Sched. C., comprises the lands 
as well as the rails <fc chattels of the co., & is 
entitled to priority over a wi'it of clegit sued out 
against the co. by a judgment creditor thereof. 

Where, therefore, a railway co. borrowed 
money from various persons on mtge., according 
to the form in the above schedule, the ct., at the 
instance of a mtgee., who sued on behalf of himself 
& all other the mtgees. of the co., resi rained the 
sheriff from delivering legal possession of the co.’s 
lands & rails to a creditor of the co., who was the 
contractor who liad constructed the railway, & 
had obtained judgment against the co., &; had 
sued out a writ of elegU thereon. — Leog i\ Mathie- 
SON (1860), 2 Giff. 71 ; 29 L. J. Ch. 385 ; 2 L. T. 
112 ; 6 Jur. N. S. 1010 ; 66 E. B. 31. 

AnnotaHcms : — Refd. Wildy v. IMid-Hants Ry. (1808), 18 
L. T. 73 ; Edwards v. Standard Rolling Stock Syndicate, 
[1893] 1 Cb. 574 ; Re J^ondon Pressed Iltnge Co.. Camp- 
bell 15. London Pressed Hinge Co., [1905] 1 Cb, 576. 

8380. — ^Wickham r. New Brunswick & 
Canada Ry. Co., No. 8374, ayiie. 

8381. Superfluous lands & proceeds.] — 

Gardner v. London Chatham & Dover By. Co. 
(No. 1), Drawbridge v. Same, Gardner v. 
Same (No. 2), Imperial Mercantile Credit 
Assocn. V, Same, No. 8375, ante. 

8382. .] — Re Yerbury’s Estate, Ker 

V. Dent, No. 8376, ante. 

.] — See, generally. Compulsory Pur- 
chase of Land Compensation, Vol. XI., p. 289, 
Nos. 2178, 2179. 

Rolling-stock — Rights of debenture-holders.] — 

See Nos. 8389, 8407, post. 

8383. Call made but not payable.] — Defts. signed 
judgment against a railway co. on Feb. 9, 1 866, &; 
on July 31, obtained a garnishee order nisi under 
the Common Law Procedure Act, 1854 (c. 125), 
whereby it was ordered that all debts due & 
owing or accruing due from P., a shareholder in 
the co., shoidd be attached to answer the judgment. 
On May 12, pltfs. — the contractors for the line — 
received from the co.’s engineer a certificate in the 
form agreed on by the co., that £96,200 was due 
to them for work done & materials supplied under 
the arts, of agi*eement, one of the clauses of 
which authorised the engineer from time to time 
to “ ascertain the ext/ent value of the works 
then executed & the materials then provided for 
the works by the contractors.” Of this a sum of 
£11,000 represented materials provided for, but 
not actually affixed to, the line. On June 4, 
1866, the CO. issued to pltfs. paid-up shares to the 
amount of £52,200 in part-satisfaction of the sum 
so certified to be due. On June 11, they made a 


! call of £5 per share, payable on July 14 ; & on 
I July 13, they, by a deed reciting that they were 
I indebt^jd to pltfs. in £40,000, assigned the caU to 
j them by way of security, with a power of sale at 
j any time after Oct. 13. Before the garnishee 
1 order was made absolute, pltfs. claimed from P. 

I £1,000, being the amount of the call duo upon 
! 200 shares held by him ; & the judge directed an 
I issue, to try the validity of the assignment. P. 

liad no actual notice of the assignment, but he 
1 was present as a director at the board meetings 
, at vmich it was resolved that the assignment 
should be made : — Held : it was competent to the 
co.’s engineer to certify for “materials”; the 
, CO. might properly assign the call as security for 
I a bond fide debt, though the time for payment of 
the call had not yet arrived ; the assignment was 
; not rendered invalid by the power of sale, inas- 
: much as the exercise of that power might be 
restrained by injunction, or that part of the deed 
rejected ; if notice were necessary in such a 
case — which the ct. inclined to think it was not — 
P. had such knowledge of the assignment as 
amounted to notice. — Pickering v. Ilfracombe 
By. Go. (1868), L. R. 3 C. P. 235 , 37 L. J. C. P. 
118 ; 17 L. T. 650 ; 16 W. B. 458. 

Annotations : — Consd. Vacuum Oil Go. v. Ellis, [1914]'’ l 

K. B. 693. Refd. Stagg v, Modway (Upper) Navigation 

Go., [1903] 1 Gh. 169. Mentd. Robinson v. Nesbitt (1808), 

L. R. 3 C. P. 264 ; Mosso i5. Killick (1881), 44 L. T. 149 ; 

Pimchard v. Tomkins (1882), 31 W. R. 286 ; Baker v. 

Hedgecock (1888), 39 Gh. D. 520 ; Re Burdett, Kx p. 

Byrne (1888), 20 Q. B. D. 310; Re Leavesley, [1891] 

2 Gh. 1 ; Bninton v. Dixon (1892), 36 Sol. Jo. 556 ; 

Farmers & Gleveland Dairies Go. ?5. Riley (1893), 9 T. L. R. 

260 ; Gole v, Eley, [1894] 2 Q. B. 180: Royal Exchange 

Assco, Gorpn. v. Sjorforsakrings Akt. vega, [1901] 2 K. B. 

567 ; Wild v. Simpson, [1919] 2 K. B. 544. 

8384-. Gross traffic receipts.] — Pltf. on behalf of 
himself & all other the debent ure-stock holders of 
deft. co. claimed a declaration that they wore 
entitled to a first charge on the gross traffic receipts 
arising under an agreement made between deft. 
CO, the G. W. By. Co. scheduled to the Wye 
Valley Kailway Act, 1866 (c. cclvii.), & confirmed 
& made binding upon tlie cos. parties thereto by 
sect. 53 of that statute. Clause 11 of the agree- 
ment provided that the interest on the bonds & 
debentures of deft. co. not exceeding £76,600 
should be a first charge on the gross receipts, & 
should be paid thereout by the G. W. Ry. Co., & 
should be repaid to that co. by deft. co. out of its 
proportion of the divisible receipts from time to 
time ; & that in case of any deficiency of such 
proportion in any half-year the amount of such 
deficiency should be a charge on any moneys 
payable by the G. W. Ry. Co. to deft. co. in any 
subsequent half-year. Deft. co. sought to apply 
out of gross traffic receipts moneys required for 
the purpose of discharging certain outgoings 
which were absolutely necessary in connection 
with the branches or subsidiary works of deft, 
co.’s undertaking : — Held : ^ pltf.’s charge had 
absolute priority over the claim made by deft. co. 
— ^Proffitt v. Wye Valley Ry. Co. (1891), 64 
L. T. 669, C. A. 

8385. Chattels — Navigation company empowered 
to* mortgage undertaking.] — A co. which was 
formed under a private Act for the maintenance of 
the navigation of a river, had power to borrow 
money on a mtge. of its undertaking. The oo. 
was empowered to levy tolls & own barges for 
carrying goods : — H eld : the co. had power to 
mtge. their barges. — Reeve v. Medway (Upper) 
Navigation Co. (1905), 21 T. L. R. 400. 

See, also. No. 8404, post. 

8386. Property abroad.] — Cbobs v. Imperial 
Continental Gas Assoon., No. 8200, ante. 
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SiTB-SBCT. 3 . — Exercise op Powers. 

A, What constitutes Borrouoing, 

8387. Overdraft.] — Chambers v, Manchester 
& Mihpord By. Co., No. 8305, ante. 

8388. .] — banking co. permitted their 

customers, a railway co., to draw cheques against 
a sum entered in the books of the bank under the 
title “ Loan Account.” The co. being insolvent, 
the claim of the bank was disputed as being an 
imauthorised loan : — Held : though* the trans- 
actions between the banking co. & the railway co. 
were recorded in the bank books under the title 
of “ Loan Account,” yet they were not the less 
mere overdrawing in the regular course of a bank- 
ing business, & there was no borrowing or loan, 
in the proper sense of the word, which could be 
questioned as ultra vires . — Waterlow v. Sharp, 
Gardner v. Sharp (1869), L. K. 8 Eq. 501 ; 20 
L. T. 902 ; subsequent proceedings^ 20 L. T. 903. 

Annotations : — Consd. Looker v. Wrigrley, Leierh v. Wrigrley 
(1882), 9 Q, B. D. 397. Refd. Colonial Bank of Anstralaala 
V. Wlllan (1874), L. R. 5 P. C. 417 ; Brooka v. Blackburn 
Benefit Soc. (1884), 9 App. Cas. 8r>^, 

8389. Sale of rolllng'«steck^& hire of rolling- 
stock from purchaser — At annual rent sufficient to 

purchase-money & interest — Option of re- 
purchase at end of term.] — (1) A railway co. being 
in want of money, & being advised that they had 
no x>ower to borrow, sold part of their rolling-stock 
Id a waggon co. for £30,000, at the same time 
making a contract wnth the wagon co. for the 
hire of the same rolling-stock at a rent which 
would repay the £30,000 with interest in five years, 
& then for its re-purchase at a nominal jirice. At 
the same time three of the directors guaranteed 
to the wagon co. the payment of the rent. The 
wagon co. brought an action against the railway 
co. & the sureties for non-payment of rent due : — 
— Held: the transaction was not a borrowing of 
money, but a hoyid fide sale & hiring of the rolling- 
stock, & was valid both against the railway co. & 
the sureties. 

(2) Observations on the rights of debenture- 
holders over the rolling-stock of a railway co. — 
Yorkshire Railway Wagon . Co. v. Maclurpi 
(1882), 21 Ch. D. 309; 51 L. J. Oh. 857 ; 47 
L. T. 290 ; 30 W. R. 761, C. A. 

Annotations : — As to (1) Consd. lie Yarrow, Collins r. AVey- 
mouth (1889), 59 L. J. Q. B. 18; Madell v. Thomas 
(1890), 00 L. J. Q. B. 227 ; Re Watson, Ex p. Official 
Beoeivor in Bankruptcy (1890), 25 Q. 13. D. 27 ; Beckett 
V. Tower Assets Co,, [1891] 1 Q. B. 1. Expld. Re Eastern 
& Midland By. (1891), 65 L. T. 068. Raid. Rc Liskeard 
& Caradon By., [1903] 2 Ch. 681 ; Wauthier v, Wilson 
(1912), 28 T. L. B. 239 : British By. TrafBic & Electric 
Co. V. Kahn, [1921] W. N. 52. As to (2) Consd. Re Corn- 
wall Minerals By. (1882), 48 L. T. 41 ; Re Liskeard & 
Caradon By., [190.3] 2 Oh. 681. Generally, Mentd. 
Phillips V. London School Board, Cockerton v. London 
School Board (1897), 77 L. T. 397. 

8390. .]— The B. co., 

being in want of money & being in possession of 
certain wagons in which they had an interest, 
applied to resps., who agreed to buy the wagons 
for £1,000, & advanced that sum, £257 thereof 
being paid to the owners of the wagons & the rest, 
£743, to the B. co. Resps. received from the 
B. CO. an invoice for the wagons & a receipt for 
the £743, & from the owner of the wagons a receipt 
for the £267. At the same time resps. leased the 
wagons to the B. co. for three years, at a yearly 
rent payh/ble quarterly & calculated to replace the 


£1,000 with seven per cent interest, upon the 
terms that if all the payments were duly made the 
B. co. should have the option of purchasing the 
wagons at tile end of the lease for a nominal sum, 
& that if the rent was not duly paid after demand 
resps. should bo entitled to re-possess & enjoy 
the wagons as in their former estate, & that the 
agreement should thereupon cease & determine. 
The B. co. having made default in payment of 
the rent, resps. claimed the wagons from a railway 
co. into whose possession they had come, but were 
resisted on the ground that the transaction was 
void under Bills of Sale Acts, 1878 (c. 31), &> 
1882 (c. 43), the documents not being in the form 
prescribed by those Acts for bills of sale : — Held : 
the transaction was in fact a purchase by resps., 
& was not a mtge. by the B. co. or a security for 
the payment of money. — ^Manchester, Sheffield 
& Lincolnshire Ry. Co. v. North Central 
Wagon Co (1888), 13 App. Cas. 554 ; 58 L. J. Ch. 
219 ; 59 L. T. 730 ; 37 W. R. 305 ; 4 T. L. R. 
728, H, L. ; affg. S. C. sub nom. North Central 
Wagon Co. v. Manchester, Sheffield & Lin- 
colnshire Ry. Co. (1887), 35 Ch. D. 191, C. A. 
Annotations: — Consd. French v, Bomhernard (1888), 60 
L. T. 48 : Haydon v. Brown (1888), 59 L. T. 810 ; Re 
Yarrow, Collins v. Weymouth (1889), 59 L. J. B. 18 ; 
Beckett V. Tower Assets Co., [1891] 1 Q. 13. 1. E^ld. & 
Distd. Re Whiteley, Ex p. Smith (1892), 66 L. T. 291. 
Refd. Bedhead v. Westwood (1888), 59 L. T. 293 ; Re 
Watson, Ex p. Offloial Beceiver in Bankruptcy (1890), 
25 Q. B. D. 27 ; Secretary of State in Council of India v. 
British Empire Mutual Life Assce. (1892), 67 L. T. 434 : 
Clapham v, Ives (1904), 91 L. T. 69 : National Provincial 
& Union Bank of England v. LlndsoU (1921), 91 L. J. K. B. 
196. Mentd. Nowlovo v. Shrewsbury (1888), 21 Q. B. D. 
41 ; Re Yates, Batcheldor i\ Yates (1888). 38 Ch. D. 112 ; 
Jones V. Tower Furnishing (ilio. (18891, 61 L. T. 84 ; Grigg 
V. National Guardian Assce., [1891] 3 Ch, 206 ; Re Hood, 
Exp. Burgess (1893), 9 T. L. B. 541 ; Bamsay v. Margrett, 
[1894] 2 Q. B. 18. 

8391. .]~Re Eastern &; 

Midlands Ry. Co., No. 8407, post. 

“ Issue of loan capital — Within Revenue Act, 
1899 (c. 9), s. 8.] — See Sub-sect. 6, post. 


B. Compliance with Formalities. 

8392. Mortgage not in statutory form — Not 
registered — Mortgaged property not within special 
Act — Mortgage valid.] — By 7 & 8 Viet. c. Ixxix., 
certain persons were incorporated as commis- 
sioners, for tlie purpose of “ constructing tidal 
basins, a dock, & other works at Birkenliead ” ; 
& by 11 & 12 Viet. c. cliv., certain trustees were 
substituted for these commissioners ; & the pro- 
perty which was vested in the commissioners by 
virtue of the former Act, was, by the subsequent 
Act, vested in the trustees. By sect. 39 of the former 
Act, the commissioners were empowered to borrow 
at interest on the credit of the several rates & 
tolls by tliat Act granted, & of any property which 
might be vested in the commissioners by virtue 
of that Act, any sums of money, so that the amount 
owing by them did not at any one time exceed a 
certain specified sum ; for securing the repay- 
ment of the monies so borrowed, the commis- 
sioners might assign over the said rates, tolls, & 
property to the person who should advance or 
lend such money, as a security for the money so 
borrowed. By sect. 40, such mtge. was to be by 
deed duly stamped, etc., & might be according to 
the form given in the scheule to the Act. By 
sect. 41, such mtgees. were to be creditors on the 
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b. Resolution passed by uironyly con- 
stituted hoard.} — A co, were em- 
powered to borrow money for purpoeos 
specified, & through their president 
to make notes, etc. The president, 
acting upon a resolution of the directors, 


signed the note in question, but it 
appeared that the directors had not 
been appointed as required by the 
Act : — tfeld : the resolution sufficiently 
complied with the Act ; and as the 
statute empowered the directors to 
authorise the president to sign notes, 


&; pltf. had accepted such notes In 
good faith, & the proceeds had been 
applied for the honettt of the co„ It 
might bo presumed that the proper 
authority had been given. — C urrier 
V. OTTAWA Gas Co. (1868), 18 C, P. 
202.--CAN. 
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rates or tolls & propei*ty equally. By sect. 43, 
a register of such mtges. was to be kept, & to be 
open to inspection. By sect. 57, the commissioners 
were empowered to purchase certain lands, to 
agree with the parties interested in such lands for 
the purchase for a consideration in money, etc. 
After a portion of the works had been completed, 
the trustees, who were indebted to their contractor 
for the execution of a jpart of the works, by two 
several indentures assigned to him by way of 
mtge. all the plant, goods, machinery, & working 
materials in use in about the docks. These 
deeds were not in the form given by the Act, nor 
were they registered : — Held : as the property 
assigned by these deeds was not such property 
as that contemplated by sect. 39 of the first Act, 
but was property to which the trustees were en- 
titled independently of the Act, therefore the 
trustees liad an absolute control over it ; & the 
mtges. in question were valid. — McCormick v. 
Parry (1852), 7 Exch. 8.55; 21 L. J. Ex. 143; 
18 L. T. O. S. 291 ; 155 E. 11. 984. 

8393. No indorsement of registration on mort- 
gage — Mortgage binding on company.] — By the 
Act incorporating a co., the co. was empowered 
to raise a certain amount of money upon mtge. of 
the harbour, & of the tolls, rates, & duties to arise 
under the Act ; & it was provided that such mtges. 
should be entered in the books of the co. by the 
clerks thereof, who were to indorse on such 
mtges. a memorandum of such entry ; & it was 
thereby declared, that until such entries were made 
of such mtges., & such indorsements made thereon, 
the same should not be valid or effectual : — Held : 
certain mtges. made under the powers of the Act 
were valid & binding upon the co., & those claiming 
under them, with notice, notwithstanding such 
mtges. had not been indorsed pursuant to the 
requisitions of the Act. — J ortin v. South Eastern 
R y. Co. (1855), 6 De G. M. & G. 270 ; 3 Eq. Rep. 
281 ; 24 L. J. Ch. 343 ; 25 L. T. O. 8. 10 ; 1 Jur. 
N. S. 433 ; 3 W. R. 190 ; 43 E. R. 1237, L. JJ. ; 
revsd. on other grounds, sub nom. South Eastern 
Ry. Co. v. Jortin (1857), 0 H. L. Cas. 425, II. L. 
Annotations: — Mentd. Re Burdett, Ex p. Byrne (1888), 20 

Q. B. D. 310 ; Davis v. Petrie (1905), 03 L. T. 511. 

8394. Seal irregularly afilxed — Bond Invalid.] — 

D’Arcy V. Tamar, Kit Hill & Callington Ry. 
(’o.. No. 8150, ante. 

8395. Money borrowed without order of general 
meeting — Not postponed to other mortgages.] — 

Landowners Wr:sT of England & South Wales 
Land Drainage Inclosure Co. v. Ashford, 
No. 8309, ante. 

8396. Consideration not duly stated — But ap- 
parent — Instrument valid.] — Landowners West 
OF England & South Wales Land Drainage & 
Inclosure Co. v. Ashford, No. 8309, ante. 

8397. Resolution for issue passed at insufilciently 
attended meeting.] — Where a co. has power to 
issue legally trauslerable securities an irregularity 
in the issue cannot be set up against even the 
original holder if he has a right to presume omnia 
rite acta. If such securities be legally transferable 
such an irre^larity & a foHiori any equity 
against the original holder, cannot be asserted by 
the co. against a bond fide transferee for value 
without notice. Nor can such an equity be set 
up against an equitable transferee, whether the 
securities were transferable at law or not, if by 
the original conduct of the co. in issuing the 
securities or by their subsequent dealing with the 
transferee he has a superior equity. If the 
original conduct of the co. in issuing debentures 


was such that the public were justified in treating 
it as a representation that they were legally trans- 
ferable, there would be an equity on the part of 
any person who had agreed for value to take a 
transfer of these debentures to restrain the co. 
from pleading their invalidity, although that 
might be a defence at law to an action by the 
transferor. 

A CO. having, subject to the conditions in 1845 
Act, the power of borrowing, issued, after resolu- 
tions jiassed at a meeting at which an insufficient 
number of shareholders were present, debentures 
to the contractor, P.. who was present at the 
meeting & knew of the irregularities of the co. P. 
transferred some of the debentures to Y., a sub- 
contractor, for a nominal consideration, & some to 
C. for value. Y. had a bill against P., & R. 
discounted it & took as security a deposit of some 
of the debentures which had been registered in the 
name of P. These debentures were not trans- 
ferred to R. & the transfer to Y. was not registered. 

T. took a transfer of other debentures from Y. 
for a nominal consideration which had not been 
registered in the name of P., but the transfer to 
Y. had been registered, & T. alleged that he gave 
value to Y. Registration of the transfer to T, was 
refused. He brought an action against the og, 
for payment & for registration, but it was stopped 
by the winding up. 0. had a transfer for full 
value &. registered: — Held: (1) C. had a valid 
claim to be paid his debentures, & the co. were 
estopped from setting up the irregularity in the 
I issue of them ; (2) R. & T. must be treated as 
equitable transferees only, but without reason 
to suspect any irregularity in the issue, & they 
could be allowed to recover only such a sum as 
each of them might be able to prove he bond fide 
advanced upon the securities which he received. — 
He Romford Canal Co., Pocock’s Claim, 
Trickett’s Claim, Carew’s Claim (1883), 24 
Ch. D. 85 ; 52 L. J. Ch. 729 ; 49 L. T. 118. 

8398. Re-issue of debentures without sanction of 
general meeting — Valid.] — Fountaine v. Carmar- 
then Ry. Co., No. 8361, ante. 

8399. Estoppel of company from setting up 
irregularity in issue — As against original holder.] — 
He Romford Canal Co., Pocock’s Claim, 
Trtckett’s Claim, Carew’s Claim, No. 8397, 
ante. 

g400. As against bon& fide transferee for 

value.] — Re Romford Canaj. Co., Pocock’s 
Claim, Trickett’s Ciaim, Carew’s ('laim, No. 
8397, ayiic. 

Estoppel of company from setting up illegality 
of issue — As against boni fide transferee for 
value.] — See No. 8401, 'post. 

C. Effect of Illegal Exercise of Poivers. 

8401. Estoppel of company from setting up 
illegality of issue — As against bonS, fide transferee 
for value.] — A body corporate, having issued 
debentures, which are assignable, & purport to 
have been executed pursuant to powers conferred 
by statute, is estopped from alleging against an 
innocent assignee for value that the debentures 
have been issued illegally & in contravention of 
the statutory powers ; & the assignee may by 

action of mandamus compel the body corporate 
to apply its funds to liquidate the interest due on 
the debentures, as required by their Act of 
incorporation. 

Commissioners were incorporated by statute 
for the purpose of improving the town of H., 
& were empowered to levy rates, & to borrow 
money. For securing the payment of the loans 
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ordered that the receiver should keep sufficient 
goods within the bailiwick for one month, that 
the execution creditor should be at liberty to 
levy after that time, unless in the mean time 
security was given for the debt, etc., to await the 
order of the ct. 

(2) 1845 Act, ss. 42 & 44, do not give to the 
mtgees. &; bond creditors of a railway co. a specific 
lien upon the goods & chattels of the co. 

(3) Qu. : whether the Ct. of Ch. has jurisdiction 
to appoint ,a receiver & manager of a railway. — 
Russellt. V. East Angi^ian Ry. Co. (1860), 3 
Mac. & (4. 104, 125 ; 0 Ry. & Can. Cas. 501, 532 ; 
20 L. J, Ch. 257 ; 1(5 L. T. O. S. 317 ; 17 L. T. O. S. 
298 ; 14 .Jur. 1033 ; 42 E. R. 201, 208 ; sub nom. 
Russell v. East Anglian Ry. Co., Ex p, Bowes, 
15 .lur. 935, L. C. 

Annotations: — As to (1) Consd. Ames v. Birkenhead Docks 
Trustees (1 855), 20 Beav. 332. Reid. De Winton v. Brecon 
Corpn. (No. 2) (1800), 28 Beav. 200 ; Bowen v. Brecon 
liy.. Ex p. Howell (1867), L. 11. 3 Eq. 541 ; Imperial 
Mercantile Credit Assoon. v. Newry & Armagh Ily. & 
Joint Stock Discount Co. (1868), 16 W. K. 1070 ; Be 
May hew, Exp. Till (1873), L. li. 16 Eq. 97 : Edwards v, 
Edwards (1875), 1 Ch. D. 454 ; Be London Dry Docks 
Corpn. (1888), 39 Ch. D. 306. As to (2) Refd. Gardner v. 
L. C. & D. Ry. (No. 1), Drawbridge v. Same, Gardner v. 
Same (No. 2), Imperial Mercantile Credit Assocn. v. Same 
(1867), 2 Ch. App. 201 ; Be Burry Port & Gwendreath 
Valley Ry. (1885), 54 L. J. Ch. 710 ; Be Hull, Barnsley & 
West Riding Junction Ry. (1888), 40 Ch. D. 119. As to 
(3) Consd. IMpp 15. Chard Ry.. Eripp v. Bridgewater & 
Taunton Canaf& Ry. (1853), 1 Eo. Rep. 503. Refd. Potts 
15. Warwick & Birmingham Canal Navigation Co. (1853), 
Kay. 142. Generally, Mentd. Q. S. & W. Ry. u. Corry, 
Turquand, etc. (1867), 15 W. R. 650 ; Be Mead, Ex p. 
Cochrane (1875), L. R. 20 Eq. 282 ; Jarmainv. Chatterton 
(1882), 20 Ch. D. 493. 


SuH-sECT, 1 . — Rights and Liabilities of 

Lender. 

A. In General. 

8402 . Duty — To inquire whether loan duly 
authorised.] — Commercial Bank op Canada v. 
Great Western Ry. Co, op Canada, No. 83(54, 
ante. 

8403. .] — Landowners We.st of 

England & South AVai.es T.and Drainage 
Inclosurp; Co. v. Ashford, No. 8309, ante. 

8404. Rights — Over property of company — No 
specifle lien on goods & chattels of company.] — 
(i ) A railway co. being indebted to a large amount 
upon bond A: mtge., &; also upon simple contract, 
a bond creditor of the co. filed a bill, on behalf of 
himself & other bond creditors, against the re- 
maining bond creditors & mtgees., & the co., 
charging that, under 1845 Act, ss. 42 & 44, & the 
special Act, the bond creditors A mtgees. had a 
statutable lien upon all the propeHy &■ elTects of 
the co., & praying a receiver & manager. On 
motion, by consent, a receiver was appointed. 
While the receiver was in possession, a simple 
contract creditor of the co, sued out execution & 
levied upon the goods of the co,, refused to 
withdraw after notice of the order for a receiver. 
Upon motion to commit the sheriff for con- 
tempt : — Held : it was no answer to the motion 
to show that the order for a receiver ought not to 
have been granted ; & the sheriff was ordered to 
withdraw pay the costs, but without prejudice 
to any application by the execution creditor to 
be heard pro inieresse suo^ or otherwise. 

On petition by execution creditor, the ct., on 
the ground that pltf. had no equity for a receiver. 


PART IX, SECT. 14, SUB-SECT. 4. — A. — The right of bondholders of at any time when Interest is in arrear. — 

,, ^ , a ry. CO. to vote exists, under 36 Weddell v. Ritchie (1905), 5 O. W. R. 

0 . Rights — To vote at annual meet’ Viet. c. 73, s. 15, & it may bo exercised 7 33 ; 10 O. L. R. 5. — CAN 

J. — ^VOL. X. II 


Subject-matter of instrument of charge, see 
Sub -sect. 2, ante. 

8405. Rolling-stock.] — Yorkshire 

Railway Wagon Go. v. Maclure, No. 8389, ante. 

g4O0. J — Be Eastern & Mid- 

IA.NDS Ry. Co., No. 8407, post. 

J — See, generally. Railways & 

Canals. 

— Power of sale.] — See Sub-sect. 4, C. 

(d), post. 

Right to appointment of receiver & 

manager.] — See Sub-sect. 4, C. [h) (c), post. 

8407. To attend proceedings concerning 

claim against assets — & contest legality of claim.] 

— In Apr. 1889, a railway co. entered into a hire-&- 
purchase agreement for rolling stock with a firm 
of bankers & rolling stock contractors, under which 
the CO. agreed to pay a rent of £30,000, for one year 
in certain instalments, & to pay interest at 15 per 
cent per annum on any instalment not paid within 
seven days of its becoming payable. The rolling 
stock was at the end of that period, the payments 
having been duly made, to become the property 
of the co. Tlie co. gave to the contractors col- 
lateral secuiity for tiic payment of these instal- 
ments. Immediately before the date of this agree- 
ment the CO. had sold the same rolling-stock which 
was comprised therein to the contractors, & had 
received from them £25,000. Subsequently a 
receiver manager of the co.’s undertaking was 
appointed on the petition of a judgment creditor, 
& the rolling stock contractors brought in a claim 
for the balance of the rent due to them under the 
agreement of Apr. 1889. It was contended, on 
behalf of the debenture-stock holders that the 
agreement was not a bond fide hire-&-purchase 
agreement, but was in fact a borrowing by the 
co. : — Held : (1) a debenture-stock holder, attend- 
ing the proceedings, was entitled to be heard on 


made to them, they were authorised to issue in a 
prescribed form debentures, bearing interest & 
capable of assignment. A person being a com- 
missioner was forbidden under a penalty to accept 
any contract for carrying out the objects of the 
statute. The comnnissioners bought bricks for 
the purposes of the Act from H., a commissioner ; 
&> in order to provide for payment of the bricks 
they executed & delivered to him debentures in 
the prescribed form, which were duly registered 
as required by the Act. II. assigned them to 
pltfs. for value without notice of the circumstances 
under which they were issued. The commis- 
sioners having made default in payment of the 
interest due upon the debeniui'es : — Held : as- 
suming the transaction to have been illegal, as 
the commissioners had issued the debentures, 
knowing that they might he assigned, they were 
estopped from alleging that the debentures had 
been illegally issued ; & pltfs. were entitled to 

maintain an action of mandamus to compel the 
comrnissioners to apply their funds in payment of 
the interest. — Webb v. Herne Bay Comrs. 
(1870), L. R. 5 Q. B. 642 ; 39 L. L Q. B. 221 : 
22 L. T. 745 ; 34 J . P. 629 ; 19 W. R. 241. 
Annotations : — CSonsd. Be Hcjrculos Insce., Brunton’s Claim 
10 Kq* 302 ; Be Romford Canal Co., I’ocock’a 

daimr^rickott’s Claim, Carow’s Claim (1883), 24 Ch. D. 

85. Kefd. R. V. Charnwood Forest Ry. (1884), Cab. & El. 

419 : Re Jubilee Cotton Mills, [1922] 1 Ch. 100. Mentd. 

Smith V. Chorlcy Dlstriot Council (1897), 66 L. J. Q. B. 

427. 

Estoppel of company from setting up irregularity 
in issue — As against holder & bona fide transferee 
for value.] — Sec No. 8397, ante. 
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the question of the legality of a claim against the 
assets of the co. on which he depended for pay- 
ment of his interest ; (2 ) notwithstand ing the general 
intention of both pai*ties that the railway co. 
should obtain money, of which they were in need, 
by a sale of their rolling-stock, while retaining the 
possession & use thereof, yet there was a complete 
sale of the rolling-stock ; &, therefore, the hii’e- 
&-purchase agreement, since it was within the 
competence of the directors, was valid. — Re 
Eastehn & Midlands Ky. Co. (1891), 65 L. T. 
668 ; 8 T. L. K. 31 ; siibseqiLent proceedings, 66 
L. T. 163. 

8408. Money lent after company’s borrow- 

ing powers exhausted — Subrogation to rights of 
repaid creditors.] — ^AVhere a co. borrows money 
ultra vires, the lender, so far as the money is 
applied in the discharge of legal debts & liabilities 
of the CO., is entitled to have the loan treated as 
valid, but he is not subrogated to any securities 
or priorities of the creditors who are paid by means 
of his money. — Re Wrexham, Mold & Connah’s 
Quay Ky. Co., [1899] 1 Ch. 440 ; 68 L. .T. Ch. 270 ; 
80 L. T. 130 ; 47 W. R. 464 ; 43 Sol. .To. 277 ; 
6 Mans. 218; suh nom. Re Wrexham, Mold <fc 
Connah’8 Quay Ky. Co., Ex p. North & South 
Wales Bank, 15 T. L. R. 209, C. A. 

Annotations : — Consd. lie Blrkbeck Permanent Benefit 
Bldgf. Soc., [1912] 2 Ch. 183 ; Ileversion Fund & Inace. 
V, Maiaon Coaway, [1913] 1 K. B. 304. Refd. Be Johnston 
Foreigm Patents Co., Re. Johnston Die Press Co., Be 
Johnstonia Engrravinf? Co., Re J, P. Trust v. above Cos. 
(1904). 73 L. J. Ch. 017 ; Bannatyne r, Maclvcr, [1906] 

1 K. B. 103 ; Be Harris (Calculating: Machine Co., Sumner 
V. The Co., [1914] 1 Ch. 920 ; Sinclair r. Broui?ham, [1914] 
A. C. 398. 

—Compare No. 8633, post 
B. Priorities, 

8409. As between lenders Inter se.] — Fripp 
V, Bridgwater & Taunton Canal & Stolford 
Railway & Harhouh Co., No. 8436, post 

8410. .] — In an Act of Parliament granting 

fresh borrowing powers to a railway co., a reserva- 
tion of the rights & priorities of “ existing mtgees.” 
will not, in the absence of express words to that 
effect, be construed so as to include mtges. created 
in renewal of, or substitution for, mtges. existing 
at the date of the Act. — Robinson v. Cambrian 
Rys. Co., Jones v, Cambrian Rys. Co. (1869), 
17 W. R. 441. 

8411. Different issues of debenture-stock.] 

— By the Cornwall Minerals Railway Act, 1873 
(c. clxii.), a railway co. was empowered to borrow 
on mtge. to the extent of £250,000, & to issue 
debenture-stock subject to the provisions of the 
Companies Clauses Act, 1863 (c. 118), Part III., 
but notwithstanding anything therein contained, 
the interest of all debenture-stock, at any time 
created by the co., was to rank j>ari passu with the 
interest of all mtges. “ at any time granted by 
the CO.” should have priority over all principal 
money secured by such mtges. By a later Act 
of 1875, the co. were empowered to raise additional 
capital ; & after providing that the principal 

secured by all mtges. granted by the co. before 
the passing of the Act, should have priority over 
the principal secured by all mtges. granted by 
virtue of that Act, the co. was empowered to issue 
debenture-stock subject to the provisions of the 
Companies Clauses Act, 1863 (c. 118), but the 
interest of all debenture-stock created & issued at 
any time after the passing of that Act was to rank 
pari passu with the interest of all mtges, granted 
after the passing of that Act & should have priority 
over all principal moneys secured by such mtges. 


By another Act of 1877 power to raise a further 
sum by the issue of debenture-stock under pro- 
visions similar to those in the Act of 1875 was 
given to the co. 

The CO. granted mtges. issued debenture- 
stock under the powers of the Act of 1873 before 
the passing of the Act of 1875. They also issued 
further debenture-stock under the powers of the 
Act of 1873 after the passing of the Act of 1875, 
but before the passing of the Act of 1877. They also 
issued further debenture-stock under the powers 
of the Act of 1873 after the passing of the Act of 
1877 ; & also issued debenture-stock under the 
powers of the Acts of 1876 & 1877 after the 
passing of the Act of 1877. 

The CO. being unable to pay the interest on all 
these mtges. &; debenture-stock in full, a receiver 
of the undertaking was appointed by the ct., & 
a special case settled for ascertaining the priorities : 
-—Held: (1) notwithstanding the words “ at any 
time ” in the Act of 1873 the enactment therein 
contained applied only to the mtge. debt <fc de- 
benture-stock for which provision was made by 
that Act; (2) nipon the true construction of the 
several Acts of 1873, IS?'' & 1877, the order of 
priority of the interest on the meg's. & debenture- 
stocks was as follows : [a) the interest on the 
& debenture-stocks granted & issued under the 
powers of the Act of 1873 previously to the passing 
of the Act of 1875 ; (5) the interest on the de- 
benture-stock issued under the Act of 1873 after 
the passing of the Act of 1875, but before the Act 
of 1877 ; (c) the interest on the debenture-stock 
created under any of the Acts, after the passing 
of the Act of 1877 ; (3) the i>rincipal of mtges. for 
the time being due had priority of pa>Tnent next 
after the interest of the debenture-stock issued 
before the passing of the Act of 1875. — Fenton 
V. Harrihon (1883), 8 App. ()as. 780; 49 I.. T. 
372, 11 ]j. ; affg, S. 0. sub nom, Harrison v, 
Cornwall Minerals Ry. Co. (1881), 18 Ch. D. 
334 ; 51 L. .J. Ch. 98 ; 45 L. T. 498, C. A. 
Annotations: — As to {2) Refd. Be Mersey By., [1805] 2 Ch. 

287. Generally, Meutd* Johnstone v. Cox (1881), 30 

W. R. 114. 

8412. -.] — Companies Clauses Act, 
1863 (c. 118), 8. 24, which enacts that the holders 
of debenture-stock sliall not as among themselves 
be entitled to any priority, applies ordy to deben- 
tures ivssued under the same special Act, & not to 
all debentures issued by the same co. — Re Mersey 
Ry. Co., [1895] 2 Ch. 287 ; 04 L. J. Ch. 625; 
72 L. T. 735 ; 1 1 T. L. R. 385 ; 39 Sol. Jo. 407 ; 
12 R. 345, C. A. 

8413. Alternative issues of debenture- 

stock & bonds.] — A railway co., having unex- 
hauste(l powers of borrowing, obtained a special 
Act giving them further powers to borrow on mtge., 
& ” in lieu thereof ” to create &: issue debenture- 
stock ; & provided for the priority of existing 
mtges. or bonds. The co. exercised such bor- 
rowing powers by the creation of debenture-stock. 
Subsequently to such creation the co. alternately 
issued debenture-stock & bonds. The income was 
insulTicient to pay the interest on the debenture- 
stock & bonds: — Held: the special Act in effect 
substituted the time of the passing of that Act for 
the time of creation of the debenture-stock — ^the 
time specified in Companies Clauses Act, 1863 
(c. 118), s. 24 — as the period for determining in 
what order the stock was to rank, & also the 
interest on all mtges. or bonds subsisting at the 
time of the passing of the special Act had priority 
over the interest on debenture-stock granted by 
virtue of that Act, & the interest on bonds granted 
after the passing of that Act ranked pari passu 
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with the interest on the debenture-stock . — Re 
Burry Port & Gwendrbath Valmy By. Co. 
(1886), 64 L. J. Oh. 710 ; 52 L. T. 842 ; 33 W. R. 
741. 

8414. As between lenders & judgment creditors.] 

— canal co. was incorporated by a special Act 
of Parliament, which authorised them to purchase 
lands for the purposes of the Act, & for no other 
puiyose, & empowered them to levy rates, tolls 
& dues, & to borrow money on mtge. thereof ; & 
contained a provision that all persons whatsoever 
might navigate upon the canal, upon payment of 
the rates & dues thereby authorised to be taken. 
The CO. made several mtges. of the rates, tolls, & 
dues under the Act ; one of the mtgees., on behalf 
of himself & all others, obtained the appointment 
of a receiver of the co.’s rates, tolls, & dues, who 
was ordered to pay thereout the expenses of 
carrying on the co.’s business, & then the interest 
on the said mtges., & to pay the balance into ct. 
in the cause. A judgment creditor of the co. 
presented a petition in the cause before the hearing, 
praying that he might be at liberty to sue out & 
execute & fi. fa Sc elegit against the goods & lands 
respectively of the co : he might execute 
but all' he Could take under the elegit would 
be right in the lands as the co. had, namely, 

subject to the mtges. & to the right of user of the 
canal by the public, & subject also to the powers 
of management of the co. — Potts v. Warwick Sc 
Birmingham Canal Navigation Co. (1853), Kay, 
142 ; 69 E. B. 01. 

Annotations : — Consd. Blakor v. Horts & Kflscx Waterworks 
Co. (18H9), 41 Ch. D. 399. Refd. Amos v. Birkenhead 
Docks Trustees (1855), 20 Bcav. 332 ; Imperial Mercantile 
Credit Assocn. v. Ncwit & Armagh By. & Joint Stock 
Discount Co. (1868), 10 W. K. 1070. Mentd. Gardner v. 
L. C. & D. By. (No. 1), Drawbridge v. Same, Gardner v. 
Same (No. 2), Imperial Mercantile Credit Assocn. v. 
Same (1807), 2 Oh. App. 201 ; Re Manchester & Milford 
ily., Exp. Cambrian By. (1880), 14 <Jh. D. 645. 

8415. .] — An order made in a mtgee.’s 

suit, appointing the chairman of the trustees of 
the BLrkerdiead Docks receiver of the rates, tolls. 
Sc property, witli powera to defray the expenses of 
carrying on the undertaking, following the form 
in Potts V. Warwick Birmingham Canal Naviga- 
tion Co.i No. 8414, ante, supported ; Sc a judgment 
creditor of the trustees restrained from proceeding 
against the rates Sc tolls due to the trustees by 
attachment & execution under O. D. P. Act, 1854 
(c. 126), ss. 60-67. — ^Ames v. Birkenhead Docks 
Trustees (1855), 20 Beav. 332 ; 24 L. J. Oh. 
640 ; 25 L. T. O. S. 121 ; 1 Jur. N. S. 529 ; 3 
W. K. 381 ; 52 E. B. 630. 

Annotations : — Refd. Imperial Mercantile Credit Assocn. 
V. Newry & Armagh Ry. & Joint Stock Discoimt Co. 
(1867), 16 W. R. 335; Davies v. Thomas, flOOOi 2 Ch. 
462. Mentd. Groat Southern & Western Ry. v. Corry, 
Turquand, etc. (1867), 15 W. K. 650 ; Re Manchester & 
Milford Ry., Exp. Cambrian Ry. (1880), 14 Ch. D, 645. 

8416. Undertaking sold — Purchase-money 

paid into court.] — Bail way debentures were 
granted, by widen the “ undertaking, Sc all tolls 
& sums of money arising by virtue of the Act, Sc 
all estate, right Sc interest of the oo.,” were 
assigned to the debenture creditors. Other 
creditors subsequently obtained judgments against 
the co., & afterwards, by authority of an Act of 
Parliament, the railway was sold, & the purchase- 
money paid into ct. : — Held : the debentures, 
being prior in date, had priority over the judg- 
ments as against the purchase-money. — Furness 

V, Caterham By. Co. (1859), 27 Beav. 358 ; 7 

W. B. 660 ; 64 E. B. 140. 

AnnoiatUms : — Consd. Re Panama, New Zealand & 
Australian Royal Mail Co. (1869), 39 L. J. Ch. 162. Refd. 
G. 8. & W. Ry. V. Corry, Turquand, etc. (1867), 15 W. R. 
660 ; Imperial Mercantile Credit Assocn. v. Newry & 
Armagh Ry. & Joint Stock Discount Co. (1868), 16 w. R. 


1070 ; Re Woking Urban Council (Baalagstoko Canal) 
Act, 1911, [1914T1 Oh. 300. Mentd. HoUand v. Cork & 
Kinsale Ry. (1868), 16 W. R. 1217. 

8417. .] — Legg V. Mathieson, No. 8379, 

ante. 

8418. Land seized & sold.] — Wickham v. 

New Brunswick &; Canada By. Co., No. 8374, 
ante. 

8419. Payment of mortgage not due.] — ^A 

mtgee. of the undertaking of a railway co. under 
a debenture has a title prior to that of a subsequent 
judgment creditor who has obtained an elegit^ 
Sc if his security is in danger of being impaired by 
the acts of the judgment creditor, he may file a 
bill to protect his security, although the time 
fixed for the payment of the mtge. money has not 
yet arrived. — ^W ildy v. Mid-Hants By. Co. (1868), 
1 8 L. T. 73 ; 16 W. B . 409, L. C. 

Annotations : — Apld. Edwards v. Standard Rolling Stock 
Sjmdicate, [1893J 1 Ch. 574. Consd. Re London Pressed 
Hinge Co., Campbell v. London Pressed Hinge Co., L1905] 
1 Ch. 576. Refd. Re Mersey Ry., Gibbs v. Mersey Ry. 
(1895), 11 T. L. R. 390; Lawrence v. West Somerset 
Mineral Ry., [1918] 2 Ch. 250. 

8420. Proceeds of sale of surplus land.] — 

Bailway Companies Act. 1867 (c. 127), s. 23, does 
not give to creditors of a railway co. in respect 
of mtges., bonds or debenture-stock, any Hen or 
charge which they did not possess before the Act 
so as to entitle them to payment in priority out 
of the proceeds of surplus lands of the co., which 
have been sold on the application of the judgment 
creditor’s of the co. — Re Hull, Barnsley Sc West 
Biding Junction By. Co. (1888), 40 Ch, D. 119 ; 
58 L. J. Ch. 205 ; 59 L. T. 877 ; 37 W. B. 145, 
C. A. 

Annotations : — Refd. Re East & West India Dock Co. (1890), 
62 L. T. 239 ; Proffitt v. Wyo Valley Ry. (1891), 64 L. T. 
069 ; Re IJskeard & Caradon Ry., [1903j 2 Ch. 681. 

Appointment of receiver obtained by 

lender.] — See Nos. 8434, 8438, post. 

C, Remedies, 

(a) Action, 

8421. When action lies — Action of covenant.] — 

A canal co. were authorised by statute to raise 
money by an instrument under their common seal, 
upon the security of the undertaking, rates, duties, 
etc., by way of mtge., so as that all who advanced 
money should be creditors in equal degree. Sc no 
preference bo given to any, in respect to the 
priority of advancing their money or the dates 
of their securities. It was provided in the deed- 
poll, given in pursuance of the statute, by which 
money advanced by pltf. to the co. was secured, 
that the interest should be paid half-yearly. The 
assets of the co. not being sufficient to discharge 
all their debts — Held : an action of covenant 
against the co. for arrears of interest was not 
maintainable ; pltf.’s remedy being against the 
undertaking, rates, duties, etc^, under the statute. 
— Pontet V. Basingstoke Canal Co. (1837), 
3 Bing. N. C. 433 ; 3 Hodg. 46 ; 4 Scott, 182 ; 

6 L. J. C. P. 177 ; 132 E. B. 477. 

Annotations: — Distd. Hart v. Eastern Union Ry. (1852), 
7 Exch. 246. Refd. Doo d. Myatfc v. St. Holon’s Ry. 
(1841), 2 Q. B. 364 ; Pardoo v. Price (1844), 13 M. & W. 
267 ; Re Woking Urban Council (Basingstoke Canal) 
Act, 1911, [1914] 1 Ch. 300. Mentd. R. Balby & 
Worksop Turnpike Road Trustees (1853), 17 Jui’. 734. 

8422. Effect of provisions of special Act.] — 

7 Sc 8 Viet. c. Ixxxv., “ for making a railway from 
Colchester to Ipswich,” empowered the co. to 
borrow money on mtge. Sect. 49 enacted, “ That 
the co. may, if they think proper, fix a period for 
the repayment of the money so borrowed, with 
the interest thereof; Sc in such case the co. shall 
cause such period to be inserted in the mtge. deed 

I I 2 
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Companies. 


Sect 14. — Borrowing: Sub- sect. 4, C. (a), (6) (o) .] 

or bond, & upon the expiration of such period the 
principal sum together with the arrears of interest 
thereon, ‘ shall be paid ’ to the party entitled to 
such mtge. or bond.” By sect. 50, if no time 
was fixed in the mtge. deed for repayment, the 
mtgee. might at the expiration of twelve months, 
demand payment of the principal & interest, upon 
giving six months’ previous notice ; & the co. 
might at all times pay off the money borrowed 
upon giving the like notice. By sect. 51, if such 
interest remained unpaid for thirty days after it 
became due, & demand thereof made in writing, 
the mtgee. might either sue for the interest so in 
arrear by action of debt, or require the appoint- 
ment of a receiver. By sect. 52, if such principal 
interest were not paid witliin six months after 
the same became payable, &> after demand thereof 
in writing, the mtgee. might sue for the same in 
any ct. of law or equity, or, if his debt amounted 
to a certain sum, require the appointment of a 
receiver. Pltf. lent to defts. £1,000 upon the 
security of a debenture — in the form given in a 
schedule to 7 & 8 Viet. c. Ixxxv. — ^w^hich provided 
that the principal was “to be repaid on Jan. 1, 
1851 ” : — Held : (1) where a corjjn. is created for 
certain purposes, with power to sue & be sued, to 
borrow money for the completion of those purposes, 
&: to secure the repayment of such money by an 
instrument wdiicli on its face imports a covenant 
for repayment ; if money be so bori*owed &> so 
secured, an action prhnd facie may be maintained 
against the corpn. on breach of the covenant ; 
(2) in this case such right of action was not taken 
away or affecU^d by 7 & 8 Viet. c. Ixxxv., since 
sects. 51 & 52 of that Act did not give a right of 
action but merely recognised it as already existing, 
& provided an additional remedy by the appomt- 
ment of a receiver.^ — Eastern Union By. Co. v. 
Hart (1852), 8 Exch. 116 ; 22 L. J, Ex. 20 ; 19 
L. T. O. S. 314 ; 17 Jur. 89 ; 155 E. R. 1283 ; 
sub nom. Hart v. Eastern Union By. Co., 0 
By. & Can. Cas. 818, Ex. Ch. 

Annotaiions : — A s to ( 1 ) Apld. Bolckow V. Horae Bay Pier 

Co. (1852), 1 E. & B. 74 ; Coleinaii ??. Llanelly By. & Dock 

Co. (18C7), 17 L. T. 86. Generally, Mentd. Attrec v. Hawo 

(1878), 9 Ch. U. 337 ; lie Parker, Wigaiall v. Park, [1891] 

1 Ch. 682. 

8423. .] — By Llanelly Railway (New 

lanes) Act, 1802 (c. ccxvii.), the whole undertaking 
was divided into three parts with separate capital, 
cK: by sect. 64 it was enacted that no mtgee. of tlie 
CO. should have any right or remedy against the 
co or their undertaking except only with respect 
to such part as was included in his mtge., & tluit 
the liabilities of the e.o. to their several mtgees. 
should be limited accordingly : — Held : this did 
not prohibit an action being brought against the 
CO. generally by a mtgee. to recover the principal 
due on his mtge. deed, but it only applied to the 
rights & remedies'' flowing from execution. — 
Coleman v . Llanelly By. & Dock Co. (1867), 17 
L. T. 86 ; 15 W. B. 1014. 

8424. Suspense period as regards 

liabilities incurred before Act — Debentures issued 
in substitution of liability incurred before Act.] — 
An Act which was passed with a view to relieving 
a railway co. from pressure by its creditors 
provided for the issue of several different classes 
of irredeemable debenture-stock to judgment 
debtors & different classes of debenture-holders 
in substitution for their existing securities, & 
another class of debenture -stock for arrears of 
interest on debentures existing at the date of the 
passing of the Act, & thereby treated as being 
capitalised, & a suspense period was created 


within which no action or suit was allowed to be 
commenced without leave, except in respect of 
liabilities contracted after the passing of the Act, 
with certain specified exceptions : — Held : the 
debenture-stock so issued was within the protection 
of the Act, & the holders were not entitled without 
leave to institute a suit for the purpose of obtaining 
payment of interest in arrear. — London Financial 
Absocn. V. Wrexham, Mold & Connah’s Quay 
By. Co. (1874), L. B. 18 Eq. 566 ; 30 L. T. 491 ; 
22 W. R. 681. 

8425. Action of mandamus.] — ^W ebb v . 

Herne Bay Comrs., No. 8401, ante, 

8426. In whose name action must be brought — 
Transferee.] — The transferee of a bond, transferred 
to him under 1845 Act, is the party in whose name 
an action upon the bond must be brought. — 
Vertue V. East Anglian Bys. Co. (1850), 5 
Exch. 280 ; 1 L. M. & P. 302 ; 6 By. & Can. Cas. 
252 ; 155 E. B. 120 ; sub nom. Vertue v. East 
Anglian Bys. Co., Mills v. Same, 19 L. J. Ex. 
235 ; 15 L. T. O. S. 116. 

8427. How action entitled — Debenture-holder 
suing on behalf of class.] — Marshall v. South 
Staffordshire Tramways Co., No. 8450, post. 

8428. Stay of proceedings — More than one 
action brought — Right of plaintiff in stayed '^ctfon.] 
— In a suit instituted by a debenture-holder against 
a railway co., it was ordered that the proceedings 
in another suit commenced by an earlier debenture- 
holder against the co. were to be stayed, & that pltf. 
in that suit should be allowed to prove his claim 
under the decree made in the suit of the second 
debenture-holder. The ct. subsequently refuse 

I with costs an application on the part of the first 
debenture-holder to discharge the order. — Har- 
rison V. London, Chatham & Dover By. Co. 
(1867), 16 L. T. 581. 


{h]ciAp)poiniment of Receiver. 

See, generally. Receivers. 

8429. When appointed — Canal company.] — 

pRipp V. Chard By. Co., Frtpp v. Bridgewater 
& Taunton Canal, etc., Co., No. 8441 , post. 

8430. .] — By a canal co.’s Act, the 

proprietors were empowered to borrow on the 
credit of the undertaking & to assign the property 

rates as a security for the sum borrowed, in a 
form which fixed no date for the repayment of 
the principal. It was declared that there should 
be no jiriority by reason of date or otherwise 
amongst the debenture-holders ; & that every 

holder of a debenture might transfer the same 
according to a form specified. It was further 

E rovided, that the interest due on the moneys so 
orrowed should be paid in preference to any 
dividend to shareholders. By a subsequent Act, 
further borrowing powers were given to the co., & 
it was provided that all persons to whom mtges. 
should be made under that Act should be entitled 
to the co.’s rates &; property in proportion to the 
“ interest ” of the sums for which such mtges. 
should be executed : — Held : the holder of a 
debenture of the specified form was entitled, upon 
non-payment by the co., after six months’ notice 
of the principal money secured by the debenture, 
to a receiver; although there was not, & never 
had been, any arrear of interest ; & although 

some of the debenture-holders refused, & others 
might not be able, to consent to be paid off. — 
Hopkins v. Worcester & Birmingham Canal 
(Proprietors) (1868), L. B. 6 Eq. 437 ; 37 L. J. 
Ch. 729. 

Annotations : — FoUd. Postlethwaite v. Maryport Harbour 
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Trustees (1869), 20 L, T. 138. Refd. Preston v» Groat 
Yarmouth Oorpn. (1872), 7 Ch. App. 657, u. 

8431 . Railway company.] — Bussell v . 

East Anglian By. Co., No. 8404, avde, 

8432. .] — Eastern Union By. Co. 

V, Hart, No, 8422, ante, 

8433. Of tolls, etc.]— Whero pltfs. 

were mtgees. of the undertaking authorised by 
the special Act of a railway co., &; of “ the tolls k> 
sums of money arising by virtue of the same Acts,” 
the ct. appointed a receiver of tlie undertaking & 
of the tolls, etc., in the terms of their mtge. deeds. 
— Griffin v. Bishop’s Castle By. Co. (1867), 
10 L. T. 345 ; 15 W. R. 1058. 

At Instance of judgement creditor.] — 

See Railways & Canals. 

8434. Tramway company.] — In an action 

by a debenture-holder on behalf of liimself & the 
other holders of an issue of £15,000 debentures : — 
Held : the holders of that issue were entitled to 
stand in the position of judgment creditors for 
£15,000, & a receiver of the property of the co. 
subject to be seized by a judgment .creditor was 
appointed. — H ope v. Croydon -te Norwood Tram- 
ways Co. (1887), 34 Ch. D.-730 ; 56 L. J. Ch. 760 ; 

822 v m W. R. 594. 

AniwU^bns : — Consd. C;!leary v. Brazil By. (1915), 85 
L. J. K. B. 32. Refd. Mai'shall i\ South StalTordshirc 
Tram. Co., [1895] 2 Ch. 36. 

8435. Water company.] — ^An unregistered 

co. incorporated by Act of Parliament will not be 
ordered to be wound up on tJui i3etition of unpaid 
debenture-holders when the special Act gives the 
debenture-holders a remedy by tlie appointment 
of a receiver . — He Herne Bay Waterworks Co. 
(1878), 10 Ch. D. 42 ; 48 L. J. Ch. 60 ; 39 L. T. 
324 ; 27 W. R. 36. 

Annotation : — N.F. lie PortKmouth Borough (Kingston, 
Fratton & Southsca) Tram. Co., [1892] 2 Ch. 362. 

8436. Eilect of appointment — Position of receiver 

— Agent of company.] — Where there is an express 
provision in Acts of Parliament to the effect that 
no mtgee. of a co. is to have any benelit out of the 
tolls A. rates, except that he is to be paid without 
any preference by reason of priority of date, there 
are strong reasons for holding that any mtgee. 
who finds that others are being paid, without 
having taken possession, in priority & in preference 
Id himself — there being no covenant to pay by 
the CO., Su the only fund being that formed by the 
tolls, rates & duties — might be entitled to file a 
bill to restrain payment of the other mtgees. in 
preference to ])imself, & to have himself them 
put upon an equality ; & that without being 

obliged to ask the ct. for a receiver or putting 
himself in possession of the mortgaged property. 
Where the whole of the mtgees., or some or one 
or more of them on behalf of the others of them, 
put themselves in possession of the property, a 
co-mtgee. who does not acquiesce in the pro- 
ceedings — ho need not do so — may, under the 
Acts say, as between him & the co., & the receivers 
of the tolls, that he had a right to look upon the 
receivers as agents of the co. ; & that the co- 
mtgees. are entitled to share pari passu. Where 
therefore a pltf., a second mtgee., subject to the 
above principles filed a bill for an account on 
behalf of himself alone against his co-mtgees. & 
othei*s as agents of the co., but failed to establish 
his case as to the agency, Ids bill was dismissed 
as to that, but he was held entitled to an account. 
— Frii»p V, Bridgwater Taunton Canal & 
Stolpord Railway Harbour Co. (1857), 29 
L. T, O. S. 176. 

8437, As regards judgment creditors — 

Right to levy execution against lands not covered 
by order for receiver.] — Pltfs. being mtgees. of 


property of defts. held under several Acts of 
Parliament, obtained an order generally for a 
receiver & manager. G., a debenture-holder 
under another Act, recovered judgment, issued 
an elegit, & gave notice to the tenants to pay their 
rents to him. An order directing G. to withdraw 
the notices, & restraining him from all inter- 
ference having been made : — Held : the order 
must be discharged, on the ground that the lands 
in which G. was interested were not covered by 
the order for a receiver, which could extend only 
to the lands, etc. in which pltfs. were interested. — 
Gardiner v, London, Chatham Dover By. 
Co., Drawbridge v, London; Chatham & Dover 
By. Co., Ex p, Grissell (1866), 15 L. T. 494, 
L. JJ. ; subsequent proceedings (1867), 2 Ch. App, 
385, L. JL 

8438. Judgment creditor also deben- 

ture-holder.] — After the appointment of a re- 
ceiver of a railway undertaking, made in a suit 
in behalf of debenture-holders, a debenture- 
holder recovered judgment at law, petitioned for 
leave to issue execution : — Held : petitioner was 
not entitled to issue execution otherwise than as a 
trustee for himself &; all other debenture-holders 
entitled by the special Acts to be paid pari passu 
with himself ; but an inquiry was directed whether 
it would be for the benefit of the debenture-holders 
that any proceeding should be taken by the receiver 
for the purpose of making the judgment available 
for them. — B owen v, Brecon By. Co., Ex p, 
Howell (1867), L. B. 3 Eq. 541 ; 36 L. J. Ch. 
344 ; 16 L. T. 6 ; 15 W. B. 482. 

Annotations : — Refd. He Pottorics, Shrewsbury & North 
Wales Ky. (1869), 5 Ch. App. 67 ; Potteries, Shrewsbury 
& North Wales Ry. v. Minor (1871), 6 Ch. App. 621. 
Mentd. Wateiiow v. Sharp, Gardner v. Sharp (1869), 20 
L. T. 903 ; He Regent’s Canal Ironworks Co. (1876), 45 
L. J. Ch. 360. 

8439. Judgment recovered by Crown 

— Debenture-holders not parties to action.] — A 

decree was made for the specific performance by a 
railway co. of a contract by them to purchase some 
Crown lands. The co. had entered into pos- 
session of the lands, but had not paid the purchase- 
money. Debenture-holders of the co. who were 
not parties to the Crown’s suit, afterwards 
obtained, in another, tlie appointment of a re- 
ceiver over the lands. The Crown then presented 
a petition, praying an order to be put in possession 
of the lands, notwithstanding the appointment of 
the receiver : — Held : as the Crown had not 
obtained any declaration of lien, &, even if it had, 
as the debenture-holders were not parties to the 
Crown suit, the petition must be dismissed, — ■ 
A.-G. V, SlTTINGBOURNE SlIEERNESS Ry. Co. 
(1866), L. B. 1 Eq. 636 ; 35 Beav. 268 ; 35 L. J, Ch. 
318 ; 14 L. T. 92 ; 14 W. B. 414 ; 55 E. B. 899. 

(c) Appointment of Manager. 

Sec, generallyy Receivers. 

8440. Power of court to appoint — Railway 
company,] — B ussell v. East Anglian By. Co., 
No. 8404, ante, 

8441 . .] — (1) Where several mtges. 

were made, under the authority of an Act of 
Parliament, of a canal navigation undertaking, 
& the works, lands, hereditaments & capital 
subscription, ctills, debts, sums of money, property, 
estate & effects, belonging, due or owing, or there- 
after to belong or be due or owing thereto, & all 
tolls, rates & duties arising by virtue of the Acts 
under which the co. was formed, the mtgees. 
being equally entitled, one with the other, to their 
proportions of the tolls & premises, the ct., at the 
suit of one of the mtgees. whose interest had been 
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Sect, li,— Bor rotjDing : Sub-aect, 4, C. (c), ( d) & (e).] 

a long time impaid, appointed a receiver of the 
tolls, rates & duties, & of the estate of the co. 

A receiver was appointed by the ct, of the rates, 
tolls, duties & other property of a canal & railway 
co., incorporated by Act of Parliament, not- 
withstanding that the Act of incorporation pro- 
vided that a committee of twelve of the pro- 
prietors should be elected at every annual general 
meeting to manage the affairs of the co. 

A receiver of the rates, tools, duties & other 
property of the co., appointed by the ct. at the 
suit of a mtgee. whose interest was long in arrear, 
notwithstanding the Act of incorporation gave the 
natgee. in such a case the specific remedy of apply- 
ing to & obtaining the appointment by two justices 
of the peace of a receiver of such rates, tolls & 
duties, unth the interest in arrear & the costs & 
charges should be satisfied, accompanied by a 
provision that the Act should be without prejudice 
to any remedies which such mtgee. might have 
either in law or equity. 

It is no objection to the appointment of a receiver 
over the property of a co. whose business is in 
the natme of a trade that the application is made 
by one of several mtgees. who, according to the 
terms of their mtges., have the legal estate in the 
roperty ; nor is it any objection that the co. 
as duties to perform, the neglect of which might 
subject them to indictment, for the order of the 
ct. always gives the parties liberty to apply, 
whereby any such consequence may be averted. 

A receiver ax)pointed at the suit of a mtgee. 
having a charge of £10,000 forming about a ninth 
of the entire mtge. debt of the co., although the 
other eight-ninths of mtgees. did not concur in 
the application. 

(2) Considerations on the selection of a receiver 
& manager of the property & business of a co., so 
as to avoid the appointment of any person whose 
individual pecuniary interests might conflict with 
the duties of his office, in respect to those for whose 
benefit the appointment is made. — Fripp v. 
Chard By. Co., Fiupp i\ Bridgewater & 
Taunton Canau, etc, Co. (1853), 11 Hare, 241 ; 

1 Eq. Bep. 503 ; 22 L. J. Ch. 1084 ; 17 Jur. 887 ; 
1 W. B. 477 ; 08 E. B. 1204. 

Annolaiums : — As to {\) FoUd. Gi’iffln v. Bishops Castlo By. 

(1867), 16 L, T. ad.'). Refd. Ames v. Birkenhead Docks 

Trustees (1855), 20 Beav. 332 ; Steidions v. Chown, 

Stephens v. c:!laik, 11901] 1 Ch. 894. Mentd. I’rceton 

V. Yarmouth Corpn. (1872), 20 W. B. 358. 

8442. J — Gardner v, London, 

Chatham & Dover By. Co. (No. 1), Drawbridge 
V. 8ame, Gardner v. Same (No. 2), Impbriad 
Mercantile Credit Assocn. p. Same, No. 8375, 
ante, 

8443. .] — Griffin p. Bishop’s Castle 

By. Co., No. 8433, ante. 

At Instance of judgment creditor.] — 

See Bailways & Canals. 

8444. Tramway company.] — City op 

London Contract Corpn., Ltd. v. Coventry 
District Tramways Co. (1892), cited 69 L. T. 
560. 

Annotations Folld. Bartlett i\ Wo'st Metropolitan Train. 

Co. (1893;, 69 L. T. 560. JEtefd. Marshall v. South Stafford- 
shire Tram. Co. [1896] 2 Ch. 36. 

8445. ,] — By an order made in a 

debenture-holders’ action a receiver & manager 
was appointed of the undertaking, property, &> 
business of a tramways co., which under the 
provisional order of the Board of Trade whereby 
it was formed, & Tramways Act, 1870 (c. 78), 
ss. 28 66, was liable to penalties in case of 

neglect to keep in good repair the rails & tramways. 
Subseqifently at the instance of the county council. 


an order was made by the petty sessional divi- 
sional ct. against the tramways co. for the payment 
of a certain sum, the amount of penalties incurred 
by not keeping in good repair the rails of the 
tramways, such sum in default of payment to be 
levied by distress & sale of the co.’s goods. On 
the application of the county council for leave to 
distrain on the co.’s goods for payment of the siun 
notwithstanding the appointment of the receiver 
&; manager : — Held : the order appointing the 
receiver & manager would not have been made 
since the decision of the Ot. of Appeal in Marshall 
V. South Staffordshire Tramways Company y No. 8450, 
post ; the county council were not affected by it 
except that it prevented them from touching the 
propei*ty of the co. without the leave of the ct. ; 
& the county council were entitled to the leave 
they asked for. — P egge v. Neath District 
Tramways Co., [1895] 2 Ch. 608 j 64 L. J. Ch. 
737 ; 73 L. T. 26 ; 44 W. B. 72 ; 11 T. L. B. 470 ; 
39 Sol. Jo. 622 ; 2 Mans. 474 ; 13 R. 762 ; on 
appeal, [1896] 1 Ch. 684, C. A. 

Annotations : — Refd. Iloeve v. Medway Upper Navigation 

Co. (1905), 21 T. L. H. 400 ; Be Crosbie, Johnson & 

Hughes V. Crosbie (1909), 74 J. P. 25. 

8446. .] — Marshy ij* v, South 

Staffordshire Tramways Co., No. 8450, j)ost. 

8447. Water company.] — Conveyancing 

Act, 3 881 (c. 41), s. 19, confening on a mtgee., 
where the mtge. is by deed, a power of sale, does 
not api)ly to the debentures of a joint-stDck co. 

By a provisional order under Gas & Water 
Works Facilities Act, 1870 (c. 70), authorising 
a waterworks undertaking, two individuals, “ & 
the survivor of them &; the exors. or administrators 
of such survivor, their or his assigns ” were 
declared to be the “ undeitakors ” for the puiposes 
of the order, <fe power was conferred on the under- 
takers to acquire lands by agreement*— but not 
compulsorily — to construct waterworks, &- to 
supply water to the inhabitants of a district 
charge rates for such supply ; the amount of the 
capital of the undertaking was si)ecified, & the 
amount of all moneys borrowed by the undertakers 
& “ secured by mtge. of the undertaking,” was 
not at any time to exceed a specified sum. The 
undeHaking was assigned to a limited co. formed 
for that purpose, & the co. issued debentures 
whereby they ” charged ” their undertaking 
lands, works, property effects — both present & 

future — with repayment of the money borrowed, 
the charge being expressed to be a floating security 
not hindering any sale, exchange, or lease of the 
lands, or the receipt or payment of any moneys, 
or any other dealings in the course of the business 
of the co., but attaching to all the property for 
the time being, whether real or person^, of the 
co. By a subsequent provisional order further 
powers were conferred on the co. & they only were 
recognised as undeHakers for the purposes of 
that order. The co. afterwards made default 
in payment of the principal moneys secured by 
the debentures on the day named therein for 
payment. In an action by debenture-holders 
claiming — amongst other relief — a sale of the 
undertaking & property comprised in the deben- 
tures as a going concern, & the appointment of a 
manager until sale : — Held : (1) the waterworks 
undertaking being for a public purpose & not a 
mere private undertaking, the principle of the 
decision in Gardner v. London, Chatham, <Sc Dover 
Ry,, No. 8375, ante, was applicable; (2) the 
debentures did not confer upon the holders of them 
a power to sell the undertaking, & the ct. ought not 
to direct a sale of the undertaking or the appoint- 
ment of a manager, — Blaeer v. Herts & Essex 
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Waterworks Co. (1889), 41 Ch. D. 399 ; 68 
L. J. Oh. 497 ; 60 L. T. 776 ; 37 W. B. 601 : 6 
T. L. B. 421 ; 1 Meg. 217, 

to (I) Refd. Sadler v. Worley. [1894] 
Marshall v. South Staffordshire Tram, Co., 
Distd. Re Barton-upon-Humber 
& Dtetriot Water Co. (1889). 42 Ch, D. 586. Apprvd. 
Marsj^ r. South Staffordshire Tram. Co.. [1895] 2 Ch. 
36. Refd. Deyes v. Wood, [1911) 1 K. B. 


V. The Co. (191U 104 L. T. 261. Refd. Re St. Neots Water 
Co. (1906), 22 T. L. R. 478 ; Re Woking Urban CounoU 
(Bcisin^toke Canal) Act, 1911, [1914] 1 Ch. 300. As to 
(2) Foud. Bartlett v. West Metropolitan Tram. Co. (1893), 
69 L. T, 560. Refd. Pegge v, Neath District Tram. Co., 
[1895] 2 Ch. 508. 

8451 . Water company.] — Blaker v, Herts 

Sd Essex Waterworks Co,, No. 8447, ante. 


(d) Foreclosure or Sale, 

8^8, When ordered — Railway company.] — 

creditor who had obtained a judgment against 
a railway co., the tolls of wliich were whoDy 
inadequate to meet the debts of the co. was held 
entitled to a charge on the tolls. lie was also 
appointed receiver. A sale of the lands was 


refused, but inquiries were directed as to the best 
means of making the undertaking profitable. — 
Furness v, Oatekham By. Co. (1858), 25 Beav. 
614 ; 27 L. J. Ch. 771 ; 82 L. T. O. S. 170 ; 4 
Jut. N. S. 1213 ; 53 E. B. 771. 

Annotations : — Refd. G. S. & W. By. Co. v. Corry & Turquand 
(1867), 15 W. R. 650 ; Re Woking Urban Council 
(Basingstoke Canal) Act, 1911, [1914] 1 Ch. 300. 

.] — SeCy generallyy Railways & 

Canals. 


- Tramway company.] — A tramway 
co. was incorporated by a special Act, with which 
Tramways Act, 1870 (c. 78), s. 44, was incorporated. 
In an action by debenture-holders of the co. to 
enforce their security, which comprised the under- 
taking of the CO. all the tolls & sums of money 
arising therefrom :~HeJd : the ct. had jurisdiction 
to order the undertaking & tramway of the co. 
to he sold as a going concern, subject to the con- 
sent of the Board of Trade. — ^Bartlett v. West 
Metoopolitan Traivtways Co., [1894] 2 Ch. 286 ; 
63 T.. ,T. Ch. 519 ; 70 L. T. 491 ; 42 W. B. 500 ; 
38 Sol. Jo. 385 ; 1 Mans. 272 ; 8 R. 259. 

Annotation : — N.F. Marshall v. South Staffordshire Tram. 

Co., [1895] 2 Ch. 36. 

845(). .] — Wlierc the holders of deben- 

tures issued by a tramway co. governed by the 
l>ainways Act, 1870 (c. 78) — whether the co. bo 
incorporated under 1862 Act^ or by a special 
Act — by which debentures the undertaking of the 
co. &- all its property present & future, including 
uncalled capital, are charged, are, in the event of 
default by the co. entitled only to the appoint- 
ment of a receiver of the undertaking of the co. 
&> the net earnings thereof : — Held : (1) they were 
not entitled to an order for the sale of the under- 
taldng ; (2) nor to the appointment of a manager. 

Pltfs. suing on behalf of a class should specify 
that class as accurately as possible. For instance, 
where, in an action brought by a debenture-holder 
suing on behalf of himself & all other the holders of 
debentures in a limited co. which had been 
dissolved & reincorporated by a special Act under 
the name of deft, co., pltf. was described in the 
title of the action as suing “ on behalf of himself 
&> other the holders of the debentures of deft. co. 
Sc its predecessors in title ’ ’ : — Held : this descrip- 
tion was too vague & required amendment. — 
Marshall v. South Staffordshire Tramways 
Co., [1895] 2 Oh. 36 ; 64 L. J. Ob. 481 ; 72 L. T. 
642 ; 43 W. R. 469 ; 11 T. L. R. 339 ; 39 Sol. Jo 
414 ; 2 Mans. 292 ; 12 R. 275, 0. A. 

Annotations: — As to (1) Distd. Rc Crystal Palace Co., Fox 


(e) Petition for Winding up, 

8452. When winding up ordered — Dock com- 
pany.] — (1) The exception from the power to wind 
up unregistered cos. given by 1862 Act, s. 199, 
of railway cos. incorporated by Act of Parliament, 
applies o:^y to cos. whose principal object is the 
construction of a railway ; & therefore a co. whose 
principal object is the construction of docks is 
not brought within the exception by reason of 
having power also to make a branch railway for 
purposes connected with the docks. 

(2 ) Where, in an Act of Parliament incorporating 
a co., it is stated that the construction of the works 
authorised by the Act is of public advantage, the 
ct. will be reluctant to make an order to wind up 
the co., unless it is shown that there is no other 
process by which its difficulties can be overcome. 

Debenture-holders of a co. being empowered by 
Act of Parliament to enforce the payment of 
principal & interest by the appointment of a 
receiver : — Held : until a receiver had been 
actually appointed. Sc had failed to obtain pay- 
ment, the ct. would not, at the instance of deben- 
ture-holders, order the co. to be wound up. — Be 
Exmouth Docks Co. (1873), L. R. 17 Eq. 181 ; 
43 L. J. Ch. 110 ; 29 L. T. 573 ; 22 W. R. 
104. 

Annotations: — As to (2) N.F. Re Portsmouth Borough 
(Kingston, Fratton & Soutlisoa) Tram. Co., [1892] 2 (jh, 
.362. Refd. Re Home Bay Waterworks Co. (1878), 10 
Ch. D. 42. OenerallVf Mentd. London & India Docks Co . 
V. G. E. Ry. & Mid. Ry. (1901), 86 L. T. 29. 

8453. Tramway company.] — A tramway 

co. incorporated in 1883 by Act of Parliament, 
in exercise of a power conferred upon them by 
their Act, issued debentures in the form prescribed 
in 1845 Act, sched. C., which was incorporated in 
the special Act. The time for repayment of the 
principal owing upon the debentures had expired 
without its being repaid, A debenture-holder, 
who had brought an action to enforce his security, 
& had obtained the appointment of a receiver, 
presented a petition to wind up the co. ; — Held : 
the exercise of his remedy as a debenture-holder 
did not deprive him of hs right as an ordinary 
creditor to present a winding-up petition, Sc he 
was entitled to the order. — Be Portsmouth 
Borough (Kingston, Fratton Sc Southsea) 
Tramways Co., [1892] 2 Ch. 362 ; 61 L. J. Ch. 
462 ; 06 L. T. 671 ; 40 W. R. 553 ; 8 T. L. R. 
516 ; 36 Sol. Jo. 462. 

Annotations : — Apld. Re St. Neots Wat^r Co. (1906), 22 
T. L, R. 478. Refd. Bartlett v. West Metropolitan Tram. 
Co. (1894), 63 L. J. Ch. 519 ; Marshall v. South Stafford- 
shire Tram. Co. (1895), 2 Ch. 36. 

g 454 . Water company,] — lie Herne Bay 

Waterworks Co., No. 8435, ante. 

8455. Creditor's other remedies not ex- 

hausted.] — Re Exmouth Docks Co., No. 8462, 
ante. 


PART IX. SECT. 14, SUB-SECT. 4.— 


not preclude a mtgoe. who had obtained 
judgment against tho co. from obtain- 
ing a ^vinding-up order. — lie Port- 

Ea; p. O'Neill, 


The directors presented a potn. for 
tho winding up of the co. without 
the authority of the shareholders 
given at a meeting of tho co. ; — Held : 
the directors had no power under Com- 
panlee Clauses Consolidation Act, 1845, 
to present the petn . — Re Galway & 
Salthill Tramway Co. (1917), 

I. L. T. 41.--IR. 


C. (e). 

8453 1. When winding up ordei'cd — 
Tramiway company .] — Where an order 
in Council, after giving borrowing 
powers, expressly provided the mtgees. 
might enforce payment by the appoint- 
ment of a Rooelver :-—Held : This did 


8463 ii. .] — A CO. was incor- 

porated by private Act of Parliament 
moorporatlng the Companies Clauses 
Consolidation Act, 1845. 
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Sect* 14. — Borrowing: Svh^sect 4tfD,; syb-secta* 5 
6. Sect 15 : Sub-sect, l. j 

J). Inter ost on Securities. 

8456. Out of what funds payable.] — ^B loxam v. 
Metropoijtan Ry. Co., No. 8193, ante. 

8457. In respect of what period payable — Failure 
to redeem principal — Continuance after date of 
redemption.] — The G. W. Ry. Co. issued to pltfs. 
debentures in the following form : — “ We, the 
G. W. Ry. Co., in consideration of £1,000 to us 
paid by P. & G., do assign unto them the said 
undertaking, & all the estate, etc., to hold the same 
until the said sum of £1,000, together with interest 
for the same after the rate of £5 for every £100 
for a year, payable as hereinafter mentioned, shall 
be fully paid. It is hereby stipulated that the 
said principal sum of £1,000 shall be payable & 
paid on Jan. 15, 1844, & that in the meantime the 
said CO. shall, in respect of interest as aforesaid 
on the said principal sum, pay to the bearer of the 
coupons or interest warrants hereunto annexed, 
the several sums mentioned in such warrant 
respectively,” etc. In Jan. 1844, the interest 
due on the bonds up to Jan. 15, 1844, was paid to 
pltfs. The co. did not then pay, nor did pltfs. 
require, the principal, nor did the co. give to pltfs. 
notice that they were ready to pay it : — Held : 
these debentures continued to carry interest from 
Jan. 15, 1844, until payment. 

This is substantially a mtge., <fc the practice in 
such cases invariably is, to give interest by way 
of damages. If defts. wish for the future not to 
pay interest, they must have the money ready at 
their banker's, give notice to their creditors of 
their being ready to pay them ; strictly, they must 
tender the money (Parke, B.). — Price v. Great 
Western Ry. Co. (1847), 16 M. <& W. 244 ; 4 
Ry. & Can. Cas. 707 ; 16 L. J. Ex. 87. 

Annotations: — Refd. Hart v. Eastern Union Ity. (1852), 

7 Exch. 246 ; Uordillo v. Wcgnielln (1877), 5 Ch. I). 287. 

Mentd. Morg-an v. .Tones (1853), 8 Exch. 620. 

Default in payment — Remedy of lender.] — See 

Sub-sect. 4, C., ante. 

8458. When claim barred — Warrant never pre- ] 
sented.] — railway co. — incorporated by a special 
Act, authorising it to issue debenture-stock, 
bearing interest, subject to Companies Clauses Act, 
1863 (c. 118), Part III. — ^in 1885 issued debenture- 
stock, for wliich it gave certificates under its 
common seal, & also a warrant for interest under 
the signature of the secretary. The warrant was 
never presented for payment, & in 1896 the co. 
went into voluntary liquidation under another 
Act : — Held : the liability being statutory, the 
period of limitation was twenty years, <fc the 
claim for interest mentioned in the warrant was 
therefore not statute-barred. — He Cornwall 
Minerals Ry. Co., [1897] 2 Ch. 74 ; 66 L. J. Ch. 
561 ; 76 L. T. 832 ; 61 J. P. 535 ; 46 W. R. 5 ; 
13 T. L. R. 402 ; 41 Sol. Jo. 508. 

Annotation : — Refd. He Artisans Laud & Mortgage Oorpn.» 

[19041 1 Ch. 796. 


Sub-sect. 5. — Register op Mortgages. 

8459. Right of Inspection — Nature of — Right to 
take copies.] — The statutory right of a registered 
shareholder & debenture-stockholder in a co. of 
inspecting the registers & the other books of the co 
carries with it, as a general rule, as incidental to 
it, a right to take copies & extracts ; & this right 
is exercisable by a holder of shares or stock, 
notwithstanding that he has acquired his interest 
in the co. as the nominee of a rival co., provided 
that he do not claim to represent or to be suing on 


behalf of the other shareholders in the co. — - 
Mutter v. Eastern & Midlands Ry. Co. (1888), 
38 Ch. D. 92 ; 67 L. J. Ch. 616 ; 59 L. T. 117 ; 
36 W. R. 401 ; 4 T. L. R. 377, C. A. 

Annotations : — Apld. Nelson v. Anglo-American Land 
Mortgage Agency Co., [18971 1 Ch. 130. FoUd. Boord v, 
African Consolidated Land & Trading Co., [18981 1 Ch. 
596. Distd. Re Balaghat Gold Mining Co., [1901] 2 K. B. 
665. Consd. Ormerod, Grierson & Co. v. St. George’s 
Ironworks, [1905] 1 Ch. 605 ; Davies v. Gas, Light & 
Coke Co., [1909] 1 Ch. 708. Refd. Bevan v. Webb, [1901] 
2 Ch. 69. 

8460. Exercise of — By shareholder acting 

for rival company.] — Mutter v . Eastern & 
Midlands Ry. Co., No. 8459, ante. 

8461. Necessity for assigning reasons 

for requiring inspection.] — The right given to 
holders of stock Sd debentures by 1845 Act, ss. 45, 
63, by Cos. Clauses Act, 1863 (c. 118), s. 28, of 
inspecting the registers of a co., is not confined to 
an inspection of the names & addresses only of the 
holders of stock & debentures, may be exercised 
without assigning any reason for requiring inspec- 
tion, & can be enforced by an injunction restraining 
interference by the co. with the Stockholm ^ in 
the exercise at all reasonable times of his sta^ i 
right, without his being compelled to api? 
mandamus calling upon the directors t 
inspection. — Holland v. Dickson (1888), 87 
Ch. D. 669 ; 57 L. J. Ch. 502 ; 58 L. T. 845 ; 36 
W. R. 320 ; 4 T. L. R. 285. 

Annotations : — Folld. Boord v. African Connolidated Land & 
Trading Co., [1898J 1 Ch. 590 ; Davies v. Gas, Light & 
Coke Co., 11909] 1 Ch. 708. Refd. Mutter v. Eastern & 
Midlands Ry. (1888), 38 Ch. D. 92. 

8462. Enforcement of — Injunction.] — Hol- 

land V. Dickson, No. 8461, a^de. 

Company books & documents generally.] — See 

Sect. 1 1 , sub-sect. 3, ante. 


Sub-sect. 6.— -Stamp Duties. 

8463. ** Issue of loan capital ” — Substitution of 
new stock for extinguished stock.] — Defts., under 
powers conferred upon them by a special Act of 
Parliament, issued certain debenture-stocks at 
different rates of inU^rest. By a subsequent 
Act those stocks were cancelled, & it was provided 
that there should be, by virtue of the Act, created, 
in lieu of the stocks so extinguished, certain new 
debenture-stock, at a uniform rate of interest & 
that every holder of the existing stock should be 
entitled to receive such nominal amount of the new 
stock as would yield to tlic holder in cash tlie same 
amount of interest previously received by him 
in respect of the existing stock, & that the new 
stock was to be lield upon the same terms as 
those upon which the existing stock was held 
immediately before the substitution : — Held : the 
existing debenture-stocks having been extin- 
guished by the special Act, & new stock substituted 
therefor, whereby the indebtedness of the co. was 
largely increased, the new stock was loan capital, & 
defts. had proposed ” to issue any loan capital ” 
within Finance Act, 1899 (c. 9), s. 8 (1), & were 
therefqre bound to deliver to the Inland Revenue 
Comrs., for the purposes of stamp duty, a state- 
ment of the amount proposed to be secured by 
the new debenture-stock.^ — A.-G. v. Regent’s 
Canal & Dock Co., [1904] 1 K. B. 263 ; 73 
L. J. K. B. 60 ; 89 D. T. 599 ; 68 J. P. 105 ; 52 
W. R. 211 ; 20 T. L. R. 92 ; 48 Sol. Jo. 115, C. A. 

Annotations : — Folld. A.-G. V. Loudon & India Docks Co. 

(1907), 98 L. T. 655. Distd. A.-G. v. South Wales Electrical 

Power Distribution Co., [1920] 1 K. B. 562. 

g 4 , 04 .. Issue of deferred warrants in pay- 

ment of debenture Interest — Warrants bearing 
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interest.] — Deft, co., having already issued deben- 
tures, issued under statutory authority prior lien 
debentures, &, in respect of the interest on the 
previously issued debentures, issued deferred 
warrants bearing interest & payable out of the 
first available funds of the co. subject to prior 
charges ; — Held : defts. had not, by the issue of 
the deferred warrants, issued “ loan capital 
within Finance Act, 1899 (c. 9), s. 8, & were not 
liable to pay an ad valorem duty under that sect. — 
A.-G. V, South Wales Electrical Power Dis- 
tribution Co., [1920] 1 K. B. 552 ; 89 L. J. K. B. 
145 ; 122 L. T. 417 ; 36 T. L. R. 126, C. A. 

8465. Consolidation of debenture-stock.] — 

Under the powers of their special Act a co. in- 
corporated in the United Kingdom “ modified 
the rights ” of the holders of theh existing deben- 
ture-stock — ^which bore interest at 4 per cent — by 
dividing it into two classes of debenture-stock, 
A. & B., in certain i:)roportions, called in Sc cancelled 
the certificates of the existing stock, & gave to 
the holders certificates of the new A. & B. stock — 
which bore interest at 3 per cent— in such amounts 
as to give to each holder interest ecj^uivalent to his 
former interest. The interest oh the B. stock 
■wfter interest on the A . stock : — 
Held: this was an “issue of deben ture -stock ’’ 
within the meaning of Finance Act, 1899 (c. 9), 
s. 8, Sc the CO. were liable to the duties imposed 
by the Act.— London Sc India Docks Co. v. 
A.-G., [1909J A. O. 7 ; 78 L. J. K. B. 132 ; 99 
L. T. 2 ; 16 Mans. 51, H. L. ; 8. C. suh nom. 

A.-G. V. London Sc India Docks Co. (1907), 98 
L. T. 055, C. A. 

Annotation : — Refd. A.-O. v. Soulh Wales Electrical Power 
Distribution Co., [19201 1 K. B. 552. 


\ 15.— WINDING UP. 

Sub-sect. 1. — Companies which may be 

wound up. 

Compare Part III., Sect. 36, sub-sect. 1, C., 
ante, &c Part VII., Sect. 2, sub-sect. 2, ante. 

8466. Canal company.] — A canal co. formed 
under a private Act of Parliament may be the 
subject of a winding-up order under 1862 Act. — 
Re Basingstoke Canal (Proprietors) (1860), 
14 W. R. 956. 

Annotation : — Mentd. Be Wokini? Urban Council (Basing- 
stoko Canal) Act. 1911 (1913), 83 L. J. Cb. 201. 

8467. -.] — Winding-up order made in the 
case of a canal co. incorporated by special Act 
of Parliament, on the ground of its being just Sc 
equitable, under 1862 Act, s. 199, the canal being 
worked at a loss . — Rc Wey Sc Arun Junction 
Canal Co. (1807), L. R. 4 Eq. 197; 30 L. J. Ch. 
509 ; 16 L. T. 150. 

Annotations : — FoUd. Be Bradford Navigation Co. (1870), 
L. K. 10 Eq. 331. Refd. Be Exmouth Docks Co. (1873), 
L. It. 17 Eq. 181 ; Be Barton-npon-Humbor & District 
Water Co. (1889), 42 Ch. D. 685. Mentd. Be Woking 
Urban District Council (Basingstoke Canal) Act, 1911 
(1913), 110 L. T. 49. 

8468. .] — The ct. has jurisdiction under 

1862 Act, s. 199, to wind up a canal co. incorporated 
by Act of Parliament, Sc will make a winding-up 
order in such a case, although it may be necessary 
to apply for an Act of Parliament to enable the 
property of the co. to be sold . — Re Bradford 
Navigation Co. (1870), L. R. 10 Eq. 331 ; 35 
J. P. 20 ; 18 W. R. 592 ; on appeal, 5 Ch. App. 
600, L. J. 

Annotations : — Refd. Be Exmouth Docks Co. (1873), L. It. 
17 Eg. 181 ; Re Barton -upon- Humber & District Water 
Co. (1889), 42 Oh. D. 685 ; Re Woking Urban CouncU 
(Basingstoke Canal) Act, 1911, [1914] 1 Oh. 300. 


8469. Dock company — Authorised to make 
branch railway.] — Re Exmouth Docks Co., No. 
8452, ante. 

8470. Railway company.] — Be Exmouth Docks 
C o., No. 8452, ante. 

8471. .] — A railway co. was ordered by Act 

of P^liament to be wound up in the same manner 
& ^th the same incidents as if it were a co. 
registered under the Cos. Acts. After resolutions 
had been passed for a voluntary winding up a 
petition was presented asking for a supervision 
order. The ct. made the order as prayed. — 
Re Bristol & North Somerset Ry. Co. (1884), 

1 T. L. R. 22. 

8472. Telegraph company.] — A telegraph co. 
obtained an Act of Incorporation. It laid down 
about 400 miles of wires, but had spent the whole 
subscribed capital of £26,000 Sc £16,000 beyond, 
Sc judgments to the extent of £1,800 had been 
entered up against the co. On the petition of a 
shareholder it was ordered to be wound up, 
though opposed by a director on behalf of the 
holders of one-eighth of the shares, who objected 
that the Act of Parliament would thereby become 
void. Sc stated that the materials would sell for 
very little, that the works might bo completed for 
a small sum, Sc that there was some prospect of 
obtaining further pecuniary assistance : — Held : 
under the circumstances, petitioner ought not to 
be compelled to go on with an undertaking, which 
might possibly double his i)rescnt liability. — 
Re Electric Telegraph of Ireland (1856), 
22 Beav. 471 ; 52 E. R. 1189. 

8473. Tramway company.] — An unregistered 
tramway co. incorporated by a special Act does not 
fall within the exception of “ railway cos. incor- 
porated by Act of Parliament ” in 1862 Act, 
s, 199, Sc it may therefore be wound up under that 
sect . — Re Brentford & Isleworth Tramways 
C o. (1884), 26 Ch. D. 527 ; 53 L. J. Ch. 624 ; 50 
L. T. 580 ; 32 W. R. 895. 

Annotation : — Folld. Re Portsmouth Borough (Kingston, 
Fratton & Southsea) Tram. Co,, [1892J 2 Ch. 3G2. 

8474. -.] — Re Portsmouth Borough 
(Kingston, Fratton Sc Bouthsea) Tramways Co., 
No. 8453, ante, 

8475. .] — A contributory no less than a 

creditor is entitled to petition under 1862 Act, 
s. 199, for the winding up of an unregistered co. — 
e.g., a tramway constituted by special Act of 
Parliament . — Re South Staffordshire Tram- 
ways Co. (1894), 1 Mans. 292 ; 8 R. 288. 

8476. Water company.] — The ct. has juris- 

diction to make an order for the winding up of a 
water co., incorporated by registration under Cos. 
Acts, upon which i)owers for the public benefit 
have been conferred by a provisional order of 
the Board of Trade — made under the Gas Water 
Works Facilities Act, 1870 (c. 70), Sc afterwards 
confirmed by a special Act — though it might not 
be i)ossiblo to sell the undertaking Sc property of 
the co. without the authority of an Act of Parlia- 
ment. — Re Barton-upon-Humber Sc District 
Water Co. (1889), 42 Ch. D. 585 ; 58 L. J. Ch. 
613; 61 L. T. 803; 38 W. R. 8 ; 1 Meg. 

412. 

Annotations: — Folld. Be St, Ncots Water Co. (1906), 22 
T. L. II. 478. Refd. Be Portsmouth Borough (Kingston, 
Fratton & Southsoa) Tram. Co., [1892J 2 Ch. 302. Mentd. 

Be Woking Urban Council (Basingstoke Canal) Act, 1911, 
[1914] 1 Ch. 300. 

g 477 . ,] — The ct. has jurisdiction to make a 

winding-up order against a co., incorporated under 
a special Act for supplying water to a district, 
upon the petition of a judgment creditor . — Re 
St. Neots Water Co. (1906), 22 T. L. R. 478. 
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Sect. 15 . — Winding up: Sub-sects. 2, 8, 4 5. 

~ ~ X. Sec ts. 1 cfc 2.J 

Sub-sect. 2. — Grounds for Winding up. 

See, generally, Part III., Sect. 36, ante ; Part 
VII., Sect. 2, sub-sect. 3, ante ; <£: Part VIII., 
Sect. 1, sub-sect. 6, B., ante. 

8478. Undertaking worked at loss,] — JU Wey & 
Arun Junction Oanad Co., No. 8467, ante. 


Sub-sect. 3, — Procedure. 

See, generally. Part III., Sect. 36, sub-sect. 3, 
ante, dc Pai-t VII., Sect. 2, sub-sect. 4, ante. 

Who may petition — Debenture-holder.] — See 

Nos. 8452, 8453, ante. 

8479. Winding-up order — ^Appeal — Who may 
appeal against order — Stranger to company.] — No 

person has a right to be heard against a peti- 
tion for winding up a co., except creditors & con- 
tributories, & although the ct. may reasonably 
hear other persons who have an interest in the 
property of the co. as amici curice, yet such 
persons cannot appeal against the decision. 

Upon a petition to wind up a canal co., pre- 
sented by the co., another canal co., whose canal 
communicated with that of the petitioning co., 
were heard in opposition to the petition : — Held : 
the opposing co. had no locus standi to appeal 
against the winding-up order. — Re Bradford 
Navigation Co. (1870), 5 Oh. App. 600 ; 39 

L. J. Oil. 733 ; 23 L. T. 487 ; 18 W. R. 1093, 
L. JJ. 

Annotations : — Refd. He Woking Urban Council (Baaing- 
Htokc Canal) Act, 1911, [1914] 1 Cli. 300. Mentd. He 
Exuiontb DockH Co. (1873), L. It. 17 Kq. 181 ; Re Barton- 
npon-Humber District Water Co. (1889), 42 Ch. I). 585. 

g48o, Effect of — Right of creditor to sue 


shareholder.] — The ct. has no jurisdiction to 
restrain a creditor of a joint-stock co. from suing 
one of the members, on the ground that an order 
has been made for winding up the affairs of the 
CO.— Re Dover & Dead Ry. Co. (1850), 17 Sim. 18 ; 
60 E. R. 1033. 

Who may prove.] — See No. 8172, ante. 


Sub -sect. 4. — Distribution of Assets. 

See, generally. Part III., Sect. 36, sub-sect. 12, 
ayite, <&: Part VII., Sect. 2, sub-sect. 8, ante. 

8481. Right of preference shareholders — Pay- 
ment of dividends out of undistributed profits — 
Assets insufficient to return capital.] — Re Accring- 
ton Corpn. Steam Tramways Co., No. 8219, ante. 

Distribution of parliamentary deposit.] — See 

Parliament. 


SuB-sEur. 5 . — Costs. 

See, generally. Part 111., Sect. 36, sub-sect. 3, P., 
ante. 

8482. Unsuccessful appeal by liquidator.! — Re 

Hoylake Rv. Qo., Ex p. Littledale, No. 8081, 
ante, 

8483. Application for payment of calls — & in- 
terest thereon — Judgment for less amount than 
that claimed.] — Re Leominster & Bromyard Ry. 
Go. (1890), 6 T. L. R. 440. 


Sect. 16.— ARRANGEMENTS WITH CREDITORS 

Sec Railways & Canals. 


Part X. — Chartered Companies. 


Sect. 1.— CREATION. 

Grant of charter,] — See, generally, Constitu- 
ttonai. I. 1 AW, Vol. XI., pp. 502, 577, <&: Corpora- 
tions, PI). 291 et seq. 

8484. Subject to fulfilment of certain 

conditions — Effect.] — Bill by one of the share- 
holders of a CO., which was incorporated by 
charter, alleging that the public purposes of the 
grantors of the lands & mines which the co. held, 
& in furtherance of which pltf. had subscribed for 
shares, had not been fulfilled ; & that such grants 
had been diverted in a great degree to private 
objects ; & that the charter had been granted by 
the Crown on condition that a moiety of the capital 
should be subscribed for, &; a fourth thereof paid 
up within a limited time, which condition also 
had not been fulfilled ; & that, having failed to 
fulfil such intentions & conditions, it was a fraud 
on the part of the directors to certify that they had 
been performed, & to commence the business of 
the CO. & make calls, as they had done ; & praying 
repayment of such calls, an injunction to restrain 
the directors from making calls & carrying on 
business for the future, & an indemnity to pltf. 


The CO. & directors demurred to the bilJ, & the 
demurrer was allowed. 

It is ne) ground for relief in equity, at the suit 
of a shareholder against the co., that the charter 
from the Crown or the grant to the co. from a 
private person has been obtained by misrepresen- 
tation to the Crown or to sucli grantor. It is for 
the Grown or the grantor, if either should complain 
of the fraud & misrepresentation, to take pro- 
ceedings to set aside the charter or the grant. 

The provision that the business of the co. 
should commence from the date of the certificate 
of the directors that a stipulated number of shares 
had been subscribed for, & the stipulated capital 
paid up : — Held : not to mean that the co. was 
not to exist ante(;edently to that date — where the 
deed also provided that the parties were to be 
associated, the business to be carried on, & the 
directors to have power to act for the co., notwith- 
standing the full number of shares were not 
subscribed for. 

The averment in the bill that defts. alleged that 
the other shareholders had concurred- — or the 
admission of defts., the directors, that the other 
shareholders had concurred — in the prosecution of 


PART X. SECT. 1. 

d. Grant of charier — Proof of,} — The recitals lu an imperial statute are sufficient proof of the charter of a 00 .— Woodhill 
V. SULLIVAH (1864), 14 O. P. 265.-— CAN. 
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the business of the co., notwithstanding the terms 
of the charter were not satisfied, does not aJBEord 
ground for a decree which might prejudice the 
interests of the other shareholders ; for the allega- 
tions, or admissions of defts. cannot be taken as 
proof of the conduct, or affect the rights, of such 
other shareholders. — Macbiude v, Lindsay (1862), 
9 Hare, 674 ; 22 L. J. Oh. 166 ; 68 E. R. 641 ; 
8uh norrin Eastern Archipelago Co., McBride v. 
Lindsay, 10 L. T. O. S. 120 ; 16 Jur. 536. 

g 4 g 5 , Obtained by misrepresentation — 

Rights of shareholders.] — Macbride v . I^indsay, 
No. 8484, ayiie. 

8486. Whether consistent with prior sub- 
scription contract.] — The subscription contract of 
a projected banking co., after reciting that the 
capital was agreed to consist of £1,000,000, with 
power to increase it to £3,000,000, & that applica- 
tion had been made to the Crown for a charter, 
nominated certain persons directors until the 
charter should be obtained, with power for them to 
arrange the terms of the charter in such manner as 
they should think necessary in compliance with 
the requisition of the government, to narrow or 
extend the objects of the co. as might be necessary. 

the charter should have been sealed, the 
dii^ctors***'^^e empowered to prepare a deed of 
settlement & to call for a first instalment from 
the subscribers, to declare a forfeiture of the 
shares of any subscribers who did not execute 
such deed of settlement. A charter was obtained 
incorporating the co., with a capital of £644,000, 
& power to increase it to £1,000,000 with the 
consent of the Lords of the Treasury. A call was 
made & a deed of settlement prepared I'cciting the 
charter, the call & its payment by the ]mrties to 
the deed of settlement : — Held : (1) the power of the 
directors was not terminated on tlie grant of 
the charter ; (2) the charter was not inconsistent 
with the subscription contract ; (3) tlie call was 
properly made ; (4) the deed of settlement was 

binding on the subscribers to the subscription 
(Contract ; but (5) as the deed of settlement made 
the payment of the call a requisite preliminary, 
& the subscription contract did not make non- 
payment of the call a ground for forfeiture, the 
directors could not declare a forfeiture for non- 
execution of the deed of settlement. 

The directors executed the subscribers’ contract, 
but the number of shares taken by each was 
omitted to be set opposite to their respective 
names : — Held : the qualification [of fifty shares] 
required by the subscribei’s’ contract did not apply 
to directors ai)pointed by the deed of settlement. — 
Norman v, Mitchell (1864), 5 Le G. M. & G. 
648 ; 24 L. T. O. B. 63 ; 2 W. R. 685 ; 43 E. R. 
1022, L. JJ. 

How far company entity distinct from members.] 

— See Corporations, Vol. XIII., pp. 369, 370, 
Nos. 1010-1021. 

Promoters — Issue to themselves of shares as 
fully paid-up — Validity.] — See No. 8490, post 

Sect. 2.— MEMBERSHIP. 

See, generally. Corporations, Vol. XIII., pj), 300 
et seq. 

8487. What constitutes — Allotment of shares — 
Payment of deposit & calls — Deed of settlement 
not executed*] — Duiing the formation of a joint- 
stock co. the brokers of the co. put down deft.’s 
name as an appet. for shares, h the promoters 
allotted to him fifty shares, & sent him an allot- 
ment letter informing him thereof, “ & on your 


execution of the deed prepared in conformity with 
the provisions in the royal charter you will be 
entitled to fifty share certificates of the co.” 
Deft, paid the deposit on the shares ; the royal 
charter was afterwards granted & the deed pre- 
pared & executed by many of the shareholders, 
but not by deft. Deft, subsequently paid several 
calls, but refused to pay the calls now sued for. 
The deed required the shares to be numbered in 
succession, beginning with one, & each share to be 
distinguished by its separate number, a register 
of shareholders to be kept. In the register the 
names of the shareholders were entered, deft.’s 
among them, but against his name in the column 
for the number of shares was a blank : — Held : 
deft, not having executed the deed was not liable 
for the calls under & by virtue of the deed as 
alleged in the declaration. — Irish Peat Co. v, 
Phillips (1861), 1 B. & S. 598, 629 ; 30 L. J. Q. B. 
363 ; 4 L. T. 806 ; 7 Jur. N. S. 1189 ; 9 W. R. 
873 ; 121 E, R. 837, 849, Ex. Ch. 

Annotations : — Mentd. East Gloucosterslilro Ry. v. Bartho- 
lomew (18G7), L. R. 3 Ex. Ch. 15 ; Portal v. Emrnens 

(1876), 1 C. P. D. 201 ; lie Printing Telegraph & Con- 

Btruotion Co. of Agenco Havas, Ex p, CanuneU (No. 2) 

(1894), 38 Sol. Jo. 437. 

8488. Register of members — Refusal of com- 
pany to register — -Remedy of member.] — {1) A man- 
damus will not be issued to a trading co. to register 
a member as the proprietor of a certain nmnber of 
shares, where there is no legal obligation upon the 
CO. to foim or keep any register of shareholders. 

(2) A mandamus will not be issued to a trading 
corpn. to receive the vote of a member at meetings 
of the corpn. 

The writ of mandamus is the proper remedy, 
where there is a legal right, &; the law affords no 
other sufficient legal remedy. Appet. fails to 
show a legal right to be upon any register of 
shareholders. There is nothing in the charter of 
the CO., in any Act of Parliament, or in any bye- 
law requiring that there should be any such 
register. If there be any such in existence, it 
must be a mere list or memorandum of names kept 
by some officer of the co. for his own convenience, 
or that of the Ct. of Assistants. If appet. have a 
right to vote at the meetings of the co. in a particu- 
lar way, that is a legal right, for the invasion of 
which there is a legal remedy by action ; but it is 
not matter for a mandamus (Lord Campbell, 
C..T.). — R. V. Copper Miners op England Co. 
(1850), 10 L. T. O. S. 148. 

8489. .] — A CO. was incorpor- 

ated by royal chai4^er, which required that pro- 
vision should be made in the deed of settlement 
for the due registration of shareholders ; the deed 
accordingly j^rovided that the directors of the co. 
should cause a register of shareholders to be 
regularly kept, & that the personal represen- 
tatives of a deceased shareholder should be entitled 
to be registered as the owners of the deceased’s 
shares on performing certain conditions. Pltf., 
being the administrator of a deceased shareholder, 
& having performed the conditions, brought an 
action for damages against the co. for not regis- 
tering him as a shareholder, & also claimed in his 
declaration, under Common Law Procedure Act, 
1854 (c. 125), 8. 68, a mandamus to the co. to 
register him : — Held : this was a case in which, 
before the Act, a mandamus would have been 
granted, & pltf. was therefore entitled to claim it 
under the Act. 

Sernble : sect. 68 is not to be strictly confined to 
cases in which the writ would have been granted 
before the Act. — ^Norris v, Irish IjAND Co. (1867), 
8 E, & B. 512 ; 27 L. J. Q. B. 115 ; 30 L. T. O. B. 
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132 ; 4 Jur. N. 8. 235 ; 6 W. E. 66 ; 120 E. E. 

101 . 

Annotations : — Mentd. Bush v. Beavau (1862), 1 H. & C. 
500 ; Fothorby v. Met. Ry. (1866), 36 L. J, C. P. 88 ; 
R. V. Wigan (1874), L. R, 9 Q. B. 317. 


Sect. 3.--SHARES. 

8490. Issue — As fully-paid — By promoters to 
themselves — Validity.] — Four projectors of a public 
CO. obtained a charter, by which they & all persons 
who might become subscribers, were incor- 
porated. The capital was declared to be £20,000, 
which was to be divided into 400 shares. Before 
any other subscribers had joined, the four pro- 
jectors, of conmion assent, divided the 400 shares 
amongst themselves, accounting to the corpn., & as 
was alleged, for £12,000 & not £20,000. They 
afterwards disposed of the shares. A bill being 
subsequently filed by the corpn. against the pro- 
jectors, impeaching the transaction to compel 
them to pay the full consideration : — Held : 
though at the time they were the only persons 
interested in the co., yet it was not competent 
for them to take the shares without paying the 
full consideration. — S octety op’ Practical Know- 
ledge V, Abbott (1840), 2 Beav. 559 ; 9 L. J. Ch. 
307 ; 4 Jur. 453 ; 48 E. li. 1298. 

Annotations : — Gonsd. Masons’ Hall Tavern Co. v. Nokos 
(1’870), 22 L, T. ,503. Distd. lie British Seamless Paper 
Box C!o. (1881), 17 Ch. D. 467. Refd. London Trust Co. v. 
Mackenzio (1893), 62 L. J. Oh. 870; lie Darby, Ex p. 
Brougham, 1191 IJ 1 E. B. 95. Mentd. Overend, Gurney 
V. Gurney (1869), 4 Ch. App. 707, n. ; Hlcho r. Ashbury 
By. Carriage Co. (1874), L. R. 9 Exch. 224 ; Phosphate 
Sewage C'o. v. Hartmont (1877), 5 Oh. D. 394 ; Re Newman, 
[1895] 1 Ch. 674 ; Jenkln v. Pharmaceutical Soc. of 
Great Britain, [1921] 1 Ch. 392. 

8491. Scrip — Whether scrip-holders liable as 
members — Whether option to exchange scrip for 
shares exercised.] — C. applied for & was allotted 
shares in a banking co., paid the first instalment in 
the usual way, received provisional certificates 
wliich, on payment of the second instalment, Sc on 
executing the deed by a given day, were to be 
exchanged for shares, but in default of payment 
the rights & privileges appurtenant to the certifi- 
cates were to be forfeited, lie failed to pay the 
second instalment & to excliange his certificates. 
The CO. passed into liquidation ; — Held : he was 
under no obligation to take shares, & his interest 
was forfeited, <fc he was therefore not liable to be 
placed on the list of contributories. — Re Asiatic 
Banking Corpn., Ex p. Collum (1809), B. li. 
9 Eq. 236 ; 39 B. J. Ch. 59 ; 21 B. T. 350 ; 18 
W. R. 245. 

Annotation : — Refd. Mcllwraith v. Dublin Trunk ConnccUng 
Ry. (1871), 7 Ch. App. 134. 

.] — See^ generally^ Part III., Sect. 18, 

sub-sect. 3, ante. 

8492. Calls — Power of directors to make — 
Between sealing of charter & execution of deed of 
settlement.] — Norman v. Mitchell, No. 8486, 
ante, 

8493. Lien — Bye-law conferring lien — Power of 
company to make.] — Hudson’s Bay C’o., etc. may 
by their bye-laws make restrictions upon their 
stock, viz. that it shall first be liable to pay the 
debts due to themselves from their own members, 
or to answer the calls of the co. upon the stock. — 
Child v. Hudson’s Bay Co. (1723), 2 P. Wms. 
207 ; 24 E. R. 702, B. C. 

Annotation : — Refd. R. v. Westwood (1830), 7 Bing. 1; 
OhUton^ London & Croydon Ry. (1847), 16 M. & W. 213. 
Mentd. Kinder v. Taylor (1825), 3 L. J. O. 8. Ch. 68. 


8494. Validity.] — G ibson v. Hud 
son’s Bay Co. (1726b 2 Eq. Gas. Abr. 122 ; 7 
Vin. Abr. 125 ; 1 Stra. 045 ; 22 E. R. 104, B. C. 

Annotations : — Refd. Melioruochi v. Royal Exchange Assce. 

(1728), 1 Eq. Cas. Abr. 8. Mentd. Small v. Oudley (1727), 

2 P. Wms. 427. 

8495. Transfer — Effected by fraud — Set aside.]-— 

Sale of East India stock by a wrongful adminis- 
trator, the purchaser having notice of the fraud : — 
Held : to be transferred back to the rightful 
administrator, & the administratrix of the pur- 
chaser to account. — J ohnson v. East India Co. 
(1679), Cas. iemp. Finch, 430 ; 23 E. R. 234. 

g 496 , Refusal by company to register — 

Mandamus.] — The ct. will not grant a 7 nandamu 8 
to a private trading corpn. to permit a transfer of 
stock to be made in their books. 

This CO., although carried on under a 1 ‘oyal 
charter, is a mere private partnership. But the 
WTit of mandamus is a high prerogative writ, & is 
confined to cases of a puWic nature {per CuR.). — 
R. V. Bondon Assurance Co. (1822), 5 13. & Aid. 
899 ; 1 How. & Ry. K. B. 510 ; 106 E. R. 1420. 
Annotation : — Mentd. Leoman v. Lloyd, Wilkinson v. Lloyd 

(1845), ] 4 L. J. O. B. 165. 

8497. Nr^e of transferee n J^lven.] 

— Declaration in case, alleging that was 

I)ossessed of a share in the stock standing in the 
books of defts., the East India (b., in his name, 
which stock was according to the statutes, trans- 
ferable in defts.’ books by defts. making, at 
reasonable times, such transfer to any other 
person as the proprietor should require ; Sc that, 
before the committing, etc., no transfer of pltf.’s 
share had been so made ; by reason whereof it was 
defts.’ duty to make Sc enter in their books, at all 
reasonable times, such transfer of pltf.’s share as lie 
should reasonably require : that afterwards pltf. 
requested defts. to make Sc enter in their books, on, 
etc., being the proper Sc usual time, a transfer of 
his said share to such person as he might name 
for that purpose at th(^ time of the transfer : that 
afterwards, on, etc., pltf. was ready Sc willing to 
transfer his said share to a proper person then 
about to be named by pltf.. Sc who was tlien 
ready Sc willing to receive the same, Sc was a person 
to whom the same might be laAvfully Sc properly 
transferred : notice to defts., Sc request to them by 
pltf. to transfer : whereuiron it was the duty of 
defts. to make, within a reasonable time, a transfer 
of the share to the said person then about to be 
named, Sc who was then ready Sc wilhng to accept 
the same. Breach, that defts., before pltf. had 
named the said person to whom, etc., did not nor 
would, when so requested Sc authorised, or within 
a reasonable time, etc., make the said transfer of 
the said stock, or any transfer whatsoever, but 
refused to make & enter in their books any transfer 
thereof to any person whatsoever ; — Held : on 
demmTer to a subsequent pleading, the declaration 
showed no duty to enter a transfer to a transferee 
not named at the time of the proposal to transfer ; 
the refusal alleged must be taken with reference to 
the demand ; Sc the declaration was bad in substance 
for not showing a breach corresponding with the 
duty. — Gregory v. East India Co. (1845), 
7 Q. B. 199 ; 14 B. J. Q. B. 220 ; 5 B. T. O, S. 90 ; 
9 Jur. 686 ; 115 E. R. 463. 

8498. Transmission — Uabillty of deceased share- 
holder’s estate.] — Re Griffiths, Tate v. Rolls, 
[1880] W. N. 169. 

8499. Forfeiture — Validity.]— -Norman v. Mit- 
chell, No. 8486, ante. 

8500. Compliance with formalities 

required by charter.] — By the charter of the co. it 
was x>rovided, that there should be held in each 
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year a general meeting at a particular time. 
Special general meetings might also be called, of 
which notice was to be given by advertisement. 
No business was to be transacted at any special 
general meeting besides the business for which it 
was called. By the cos.’ Act— 6 Geo. 4 (c. 39), 
s. 14 — no advantage was to be taken of the for- 
feiture of shares, unless the same should be declared 
to be forfeited at some general or special general 
meeting. A meeting, after the time named in the 
charter for the annual general meeting, was called 
by advertisement “ to receive tlie annual report ; 
to declare the forfeiture of certain shares, etc., & 
on other business ; & the co. thereby further gave 
notice that the said general meeting was made 
special for the purpose of electing directors ” : — 
Held : such meeting was competent, as a special 
general meeting, to declare the shares forfeited. 

By the same sect, of the Act no advantage was 
to be taken of the forfeiture of any shares until 
after thirty days’ notice should have been given to 
the owner or owners thereof. By sect. 12, in 
cases where the holder of any share should become 
bkpt., etc., an aflidavit should be made & delivered 
to the clerk of the co. that he may register^, etc., 
& until such affidavit should have been delivered, 

be entitled to sell or assign 
such share or to claim any dividend. R., the 
proprietor of shares, having become bkpt. in 
1847, his assignees took no steps to procure their 
names to be placed on th(i register till 1853. Calls 
were made of which the assignees had notice. 
In 1851 the shares were declared forfeited by the 
CO. Notice of such forfeiture was served upon the 
bkpt., his name being at the time on the register 
as owner of the shares : — Held : such notice was 
properly served upon the bkpt. — Graham v. Van 
Diemen’s Land Co. (1856), 1 H. N. 541 ; 26 
L. J. Ex. 73 ; 28 L. T. O. S. 219 ; 2 .Tur. N. S. 
1191 ; 5 W, R. 149 ; 150 E. R. 1310, Ex. Ch. 


Sect. 4.— DIRECTORS, 

(Compare Part III., Sect. 28 ; Part IX., Sect 9, 
aide, 

8501. Nature of office.] — The office of a director 
is of a mixed nature, public as arising from the 
charter of the Crown, but at the same time is not 
an employment that affects the public govern- 
ment, for none of the directors of the great cos. 
are required to qualify by taking the sacrament. — 
CHAIIITABIJ3 CORPN. V, SUTTON (1742), 2 Atk. 400 ; 
9 Mod. Rep. 349 ; 26 E. R. 042, L. C. 

Annotations : — Refd. Shrewsbury & Birmingham By. v. 
L. & N. W. Ky. (1853), 4 De G. M. & G. 115 ; Be Dover 
Sc Deal Ry. Cmque I^orts, Thanet & Coast Junction Co., 
Lonciesborough's Case (1854), 4 Do G. M. Sc G. 411; 
Overend, Gurney v. Gurney (1869), 4 Ch. App. 701 ; 
Turquand v. Marshall (1869), 20 L. T. 766 ; Phosphate 
Sewage Co, v. Hartmont (1877), 5 Ch. D. 394 ; Metro- 
politan Bank v, Helron (1880), 5 Ex. D. 319. Mentd. 
Steward v. East-India Co. (17421, 9 Mod. Ucp. 387 ; 
A.-G. V, Wilson (1840), Cr. Sc Ph. 1 ; Power r. Hoey 
(1871), 19 W. K. 916. 

PART X. SECT. 6. 

e. Power to sell rights of compaixy 
— Not franchise itself,] — Deft. & II. 
agreed to purchase from pltfs. all their 
claims against an incorporated co., 

Sc their Interest in the same, Sc, as far 
as they could sell it, their control over 
the charter of the co., for $3,000. 

Deft. & H. subsequently gave pltfs. 
a written promise to pay the price 
a^eed upon “ for the charter,^’ as 
expressed in writing : — Held : evidence 
was admissible to snow that the subject 
of the sale was not the franolilso itself, 
but a mere claim against or right In 
the co., capable of being legally sold, — 


g502. .1 — (1) Where a person standing in 

the relation of confidential agent to another, has, 
by his participation in a fraud, induced the latter 
to part with his property at an under value, his 
representatives may be proceeded against in 
equity to make good the loss occasioned by fraud, 
even though the agent himself derived no 
pecuniary benefit. 

(2) Where a person has been induced, by a 
joint fraudulent scheme of two others to make 
sales to them at an undervalue, a single bill 
against both to set aside the sales, though they 
were entirely distinct transactions, is not multi- 
farious. — Waxsham V. Statnton (1803), 1 De G. J. 
& Sm. 678 ; 3 New Rep. 50; 33 L. J. Ch. 08; 
9 L. T. 357 ; 9 Jur. N. 8. 1201 ; 12 W. R. 03 ; 40 
E. R. 208, L. JJ. 

Annotations: — As to (1) Refd. Peek v. Gurney (1873), 
h. R. 6 H. L. 37 7. Generally, Mentd. Bent v. Yardley 
(1865), 2 Hem. & M. 602. 

8503. Qualification — Necessity for holding quali- 
fication shares.] — Norman v, Mitchell, No. 8480, 
ante. 

8504. Powers — Duration of— Appointment “ un- 
til charter obtained ’’ — Whether powers terminated 
by grant of charter.] — Norman v. Mitchell, No. 
8480, ayiie. 


Sect. 5.— REGULATION AND MANAGEMENT. 

See, generally. Corporations, Vol. XIII., pp. 
307 ct seq., 325 et seq., 339 et seq., 348, 349. 

8505. Voting — Refusal ol company to receive 
vote — Mandamus.] — R. v. Copper Miners of 
England Co., No. 8488, ante. 

Bye-laws — Conferring lien on shares — Validity.] 
—See Nos. 8493, 8494, ante. 

8506. Servant — Recovery of damages against — 
Right of servant to Indemnity.] — Where one re- 
covered in trover against a servant of the African 
Co. : — Held : equity would not relieve, because 
pltf. in equity might at law have defended himself ; 
but the co. should indemnify the servant ; <te pltf. 
at law — one of defts. in equity — might prosecute 
the decree in the servant’s name. — Royal African 
Co. of England v. Dockra Langdon (1703), 
Clolles, 327, II. L. ; ajfg. 8. C. snh nom. Langdon 
(Executor op Dickenson) v. African Co. & 
Dockwray, 2 Eq. Cas. Abr. 580. 


Sect. 0.— POWERS AND LIABILITIES. 

See Corporations, Vol. XIII., pp. 358, 359 ; 
<£:*, generally. Corporations, Vol. XIII., pp. 349 
ct seq., 378 et seq., 398 ct scq., 408 et seq. 


Sect. 7.— DISSOLUTION. 

See, generally, Corporations, Vol. XTII., pp. 
4.34 et seq. 


Miller v. Thomi^son (1866), 16 C. P. 
513.— CAN. 

f. Power to issue hands for build' 
ing.] — A co. w'^hose charter provides 
that it “ may acquire, own, lease 
& sell real estate,’* Sc “ build, sell, 
lease Sc otherwise deal with elevators, 
etc.,” & further “ may Issue bonds 
bearing interest to* an amount not 
exceeding the cost of any elevator 
built by It,” has the power to issue such ' 
bonds for the price of an elevator 
bought by it. — KoyAL Trust Co. v. i 
Great Northern Elevator Co. ! 
(1906), Q. R. 30 S. C. 499.— CAN. 

g. Liability of prohibited acta — For- 


feiture .] — Where a co. is prohibited 
from doing certain things by its charter, 
& it does these things, they are not 
ultra vires but a sci fa, may be brought 
Sc the charter forfeited. — Bonanza 
Creek Gold Mining Co. v. R. (1916), 
26 D. L. R. 273. — CAN. 


PART X. SECT. 7, 

h. Winding up — Branch of Eng- 
lish company.] — Rc Indian Com- 
panies Act, 1866, Be Commercial 
Bank Corpn. of India & the East, 
Be Agra & Masterman’s Bank, Ltd. 
(1866), 1 Ind. Jut. N. S. 335. — IND. 
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Sect. 7. — Dissolution. Parts XI, <& XII. Sects. 1, 
2, S 

8507. Winding up — Jurisdiction of court to 
order,] — (1) In the charter of a co. incorporated 
by royal charter in 1851 there was a provision that, 
“ on the winding up of the affairs of the corpn., all 
& every the proprietors for the time being of any 
interest or shares in the capital thereof shall be 
liable to contribute to the payment of the debts & 
liabilities of the corpn.” tx) the extent therein 
mentioned. The charter also contained provisions 
for winding the corpn. up in the event of a loss of 
a certain amount of the capital, or in the event of 
the charter being revoked. At the date of the 
grant of the charter, cos. incorporated by royal 
charter could be wound up under statutory 
powers ; — Held : the expression “ winding up 
of the affairs of thf3 corpn.” applied to a winding 
up under the statutory powers for the time being 
in force. 

(2) The ct. has jurisdiction, under 1802 Act, to 
order the winding up of a co. incorporated by a 
royal charter granted under the powers conferred 
on the Crown by Chartered Companies Act, 1837 
(c. 73). — Re Oriental Bank Corpn. (1885), 64 
L. J. Ch. 481 ; 1 T. L. R. 273 ; s^d) nom. Re 
Oriental Bank Corpn., Ex p. Ct.ayton & 
Hartas, 52 L. T. 556, C. A. 

.] — Compare No. 7057, ante. 

8508. Effect of dissolution — On distribution of 
assets — Division of profits not in accordance with 
charter.] — Upon the dissolution of a chartered co. 
the distribution of its assets among the share- 
holders must be regulated by a consideration of the 
entire contract inter sc, created as well by the 
dealings of the co. as by the terms of their charter 
<fe Acts of Parliament. 

The charter of a co., after recognising the fact 


that £100,000 had been subscribed as the co.’s 
capital by paid-up shares of £26 each & that 
£200,000 more was to be raised, declared that the 
capital of the co. should be £300,000, in shares of 
£25 each, of which at least two-thirds should be 
paid up within twelve months from the date 
thereof, but that the charter should be in full force 
notwithstanding the remaining one-thhd should 
not have been paid up ; & it provided that the 
proprietors, before or after any call, might pay 
money in advance upon their shares, & that the 
co. should pay interest upon the moneys so paid 
in advance, & that every shareholder should be 
entitled to the ” profits & advantages ” attending 
the capital in proportion to the number of shares 
held by him. By the deed of settlement it was 
provided that the concurrence of three-fourths 
of the shareholders should be necessary to enable 
the directors to make calls. The co. afterwards 
raised an additional £100,000 by 8000, £25 shares, 
on which only £12 10s. was paid. They divided 
profits in proporiion to the amount actually paid. 
On the dissolution of the co. : — Held : the assets 
were divisible on the same principle, &> the share- 
holders who had paid up £25 per share were not 
entitled to have £12 10.9. per share fir^;b paid to 
them, nor were they AiititieJ to be zntcroat^ 
on that sum.-— Somes v. Currie (1855), 1 K. & J. 
605 ; 26 U. T. O. S. 38 ; 1 Jur. N. 8. 954 ; 69 
E. R. 602. 

Annotations : — Expld. Sheppard v, Scindc, Puujaiih & 
Delhi lly. (1887), 56 L. J. Ch. 866; Re Driffield Gas 
Light Co., [1898] 1 Ch. 4.51. Consd. Re Beeston Pneu- 
matic Tyre Co. (1808), 14 T. L. Ti. 338 ; Re North West 
Argentine Ry., [1900] 2 Ch. 882. Refd. J?e Bridgewater 
Navigation Co. (1889), 57 L. J. Ch. 809. 

Reconstruction — Under Joint Stock Com- 
panies Arrangement Act, 1870 (c. 104), s. 2.] — See 

No. 8556, post. 


Part XI. — Livery Companies. 

See Corporations, Vol. XITT., pp. 437, 438. 


Part XII. — Foreign Companies. 


Sect. 1.— DEFINITION OF FOREIGN COMPANY. 

8509. What is a foreign company — Company 
registered under English Companies Acts — Business 
carried on abroad — Members foreigners.] — A co. 

was formed having for its object business con- 
nected with land generally, but particularly with 
land situated abroad ; all its directors & registered 
shareholders were foreigners ; all its meetings were 

PART XII. SECT. 1. 

k. What ia a foreign company.] — 

The locality of the forum of litigation 
determines whether a comn. Is foreign 
or not. — Clarke v. Union Fire 
Insurance Co. (1883), 10 P. R. 313. — 

CAN. 

l, Agent within jurisdiction,] 


held abroad & all its operations related to foreign 
land & were carried on wholly abroad. It was, 
however, registered under 1862 Act, & had its 
registered office in Westminster, where its register 
of shareholders was kept under the charge of an 
agent. 

There was nothing in the memorandum or arts, 
of assocn. inconsistent with the management of 
the CO. being in England, but rather they seemed 

m. -A land Investment 

CO. incorporated & having its head 
office in C,, employed as agents 
in United Kingdom, Scottish legal 
firms who issued advertisements Invlt- 
Ing application for investment in the 
CO. ^8 aeDentures to be lodged with them. 
Sc Instructing that money invested 


— ^An American stearashlp co. having 
its head office in S. was the lessee of 
certain premises in V., where applica- 
tions for freight & passage could be 
made to an agent : — Held : ibe co. was 
a foreign co. within Cos, Act, s. 144. — 
Alaska S.S. Co. v. Macaulay (1901), 
8 B. O. R. 84.— CAN. 
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to contemplate such management : — Held : the 
CO. was properly constituted & such a company 
mi^t be wound up under the Act. 

The arts, contained a provision that shares 
not fully paid up might be transferable by the 
delivery of certificates issued with that object : — 
Held : whether or not this provision was ultra 
vireSf upon which no opinion was expressed, it 
did not affect the validity of the incorporation of 
the CO. 

The memorandum of assocn. of a co. intended to 
be registered under 1862 Act, may be signed 
exclusively by foreigners resident abroad, but they 
thereby contract to make themselves liable to the 
laws of England, & the Cos.’ Acts in particular, & 
a petition to wind up such a co. may be presented 
by a foreigner resident abroad. — Beuss (Princess) 
V. Bos (1871), L. R. 6 H. L. 176 ; 40 L. J. Ch. 655 ; 
24 L. T. 641, H. L. ; ajfff, S. O. ftub nom. Re 
Generax. Co. for Promotion op Land Credit 
(1870), 5 Ch. App. 363, L. J. 

Annotations : — Expld. Re Tumacacori Mining: Co. (1874), 
L. R. 17 Eq. 534. Distd. Re Cai)ital Fire Insco. Assocn. 
(1882), 21 Ch. D. 209. Refd. Matthael v. Galitzin (1874), 
22 W. R. 700. Meatd. Re Nassau PJiosphato Co. (1876), 
2 Ch. D. 610. 

8510. .] — A foreigner, who was 

domiciled abroad, , by ’'•"transferred certain 

which some were at the time 
in a bank in London but the greater part in various 
banks abroad, to a co. incorporated in England for 
charitable purposes in connection with Jews, &, 
having its registered office in England. The 
gener^ meetings of the co. were, by the arts, of 
assocn., held in London, but the affairs of the co. 
were under the control of a council which met at 
the co.’s office in Paris. By the deed of transfer, 
which was in the English language & in English 
form, the co. were to pay the income from the 
securities to tlie donor during his life, & after his 
death to apply them for the benefit of Russian 
Jews. Ihe securities at the death of the donor 
were still, for the most part, foreign securities 
situate abroad : — Held : the co. was an English 
CO., & as the trusts of the deed would have to be 
enforced in an English ct., succession duty &> 
estate duty were payable under the Succession 
Duty Act, 1853 (c. 51) & the Finance Act, 1894 
(c. 30), on the death of the donor, upon the principal 
value of the securities. — A.-G. v. Jewish Coloniza- 
tion Assocn., [1901] 1 K. B. 123 ; 70 L. J. Q. B. 
101 ; 83 L. T. 561 ; 65 J. P. 21 ; 49 W. R. 230 ; 
17 T. L. R. 106, C. A. 

Annotations: — Befd. A.-Q. v, .Tolinson, [1907] 2 K. B. 885 ; 
A.-Q. r. Burns, [1922] 1 K. li. 491. 


See, also, Aliens, Vol. II., pp. 128, 145, 146, 
Nos. 48, 49, 194-199. 

Domicil & residence ot foreign companies — 
For purposes of taxation.] — See Income Tax ; 
Revenue. 

For purpose of service of legal process.] — 

See Practice & Procedure. 


Sect. 2.— RECOGNITION OF FOREIGN COM- 
PANIES. 

8511. Whether within purview of English Com- 
panies Act| — Foreign company complete & carrying 
on business abroad.] — A railway co. & partnership 
complete & existing in a foreign country is not 
within the purview of the English Joint Stock 
Companies Acts, 1856, 1857, so as to enable H. B. 
Majesty’s Consular Ct. in Egypt to issue sequestra- 
tion against such of the members of the co. as were 
resident within the jurisdiction of that ct. for not 
complying with an order of the ct. to register the 
co. as one of limited liability under the English 
Acts. — Buliceley V. Schutz (1871), L. R. 3 P. C. 
764 ; 8 Moo. P. C. C. N. S. 170 ; 17 E. R. 276, 
P. C. 

Anfu>tations : — Apld. Bateman v. Service (1881), 6 App. Cae. 

386. Distd. Re Syria Ottoman Ry. (1904), 20 T. L. R. 

217. Refd. Colquiioiin v. Heddou (1890), 54 J. P. 392. 


SEur. 3.— MEMBERSHIP. 

8512. English shareholder — Knowledge of law of 
country where company formed.] — A person resid- 
ing in England, who is a member of a co. carrying 
on business in a colony must be taken to know the 
law of the colony. — Bank op Australasia v, 
Harding (1850), 9 C. B. 661 ; 19 L. J. C. P. 
345 ; 14 Jur. 1094 ; 137 E. R. 1052. 

Annotations : — Consd. Copin v. Adamson, CopIn v, Strachan 
(1874), L. R. 9 Exch. 315. Refd. Risdon Iron & Loco- 
jnotive Works r, Furness, [1906] 1 K. B. 49. Mentd. 
Bank of Australasia v. Nias (1851), 16 Q. B. 717 ; Kelsall 
%i, Marshall (1856), 1 C. B. N. S. 241 ; Barber v. Lamb 
(I860), 8 C. B. N. S. 95 ; Be Oosse Briseao v. Ratbbone 
(1861), 6 H. & N. 301 ; TbelwoU v. Yelverton (1864), 
16 C. B. N. S. 813 ; Godard v. Gray (1870), L. R. 6 <^. B, 
139 ; Re Tnifort, Trafford v. Blanc (1887), 36 CTi. D. 600. 


Sect. 4.— RESTRICTIONS ON RIGHTS. 
Power to own ships.] — See Shipping & Naviga- 
tion. 

8513. Right to use of name — Granted by foreign 


should be paid into a Scottish bank. 
The debentures were executed in O. & 
issued to investors in S. through the 
agents. Attorneys of the co. in S. 
exercised on its behalf certain powers 
with regard to transfers of debentures, 
oonflnnation, & probate. The co. did 
not own or pay rent for any office or 
pay a salary to any official in the 
United Kingdom ; the remuneration 
of its representatives hero being 
derived solely from commissions & 
fees of transference : — TJeld : the co, 
had not established a place of business 
in the United Kingdom within 1908 
Act, s. 274. — Lord Advocate v. 
Huron Sc Erie Loan Sc Savings Co., 
[1911] S. O. 612; 48 Sc. L. R. 554; 
X S. L. T. 280.— SCOT. 

PART XII. SECT. 3. 

n. LidbilUi/ of members.] — If one 
domiciled in M., a British subject, 
becomes by purchase in M. a holder of 
shares in a co .in U.S.A., formed under 
the laws of U.S.A., he becomes subject 
to liabilities belongiiig to holders of 


shares in the co. under such laws. — 
Allen t?. Standard Trust Co., [1919] 
3 W. W. R. 974.— CAN. 

o. .] — The liability of share- 

holders in a co. incorporated in one 
country & carrying on business in 
another is regulated by the law of the 
country in which the co. was incor- 
porated. — Bateman v. Service (1881), 
6 App. Cas. 386 ; 50 L. J. P. C. 41.— 
AUS. 

p. .] — Where a foreign co. 

carries on business in a country where 
there is no limitation of a member’s 
liability, in such country the members 
are liable in solidum on transactions 
oarrlod out wholly in that country by 
the agent of the co. on the express 
authority of a resolution passed by 
the members of the co. — Nether- 
lands Agricultural Emigration Co. 

Trustees) v. Fop Smit (Heirs of) 
1879), 1 N^. L. R. 1.— S. AF. 

Q. Rights of members — To bring 
actions .] — A shareholder in a co. incor- 
porated under the laws of a foreign 
state, but having its principal place of 


business, offices & works in N. S., may 
maintain an action in N. S. to enf 01*06 
the performance of duties imposed upon 
the co, ill relation to its shareholders. 
The non-residonco of the shareholder is 
no bar to sucli action. — Merritt v. 
Copper Crown Co. (1902), .30 N. S. R. 
383 ; 22 C. L. T. 239.— CAN. 

r. 2’o be entered on register.] 

— Although a co. had kept its I'ogister 
of shareholders at on office outside the 
province, a purchaser from the sheriff 
under execution of certain shares was 
held entitled to compel the co. to make 
the proper entries to show him as the 
registered holder of the shares, the situs 
of the shares being in British Columbia 
in BO far as the provisions of the 
Execution Act are concerned. — Oliver 
V. Granby CoNSOLiDAraD Mining, 
ETC., Co., [1923] 1 W. W. R. 50; 
1 D. L. R. 1163 ; 31 B. C. R. 450.-— 
CAN. 

PART XII. SECT. 4. 

a. Right to own real property.] — The 
registrar is not Justifled in refusing to 
register a non-registcred foreign co. as 
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Sect * 4 . — Jjesirictions on rights.'] 

legislature — Fancy name resembling that ol English 
company.] — A co. is not, in the absence of fraud, 
entitled restrain a foreign co. from trading in 
this country under a name conferred upon it by 


the legislature of the foreign country which has 
incorporated the co., & used in the foreign country, 
though the name be a fancy name & is so similar 
to the name of the English co. tliat some confusion 
may possibly occur, provided the user of the 


the owner of land. — Ex p. New Van- 
couver Coal Mining & Land Co. 
(1890), 9 B. C. R. 571.— CAN. 

t. .] — In proceeding by way 

of caveat & pelition under Re^ 
Property Act, if the caveator is an 
incorporated co., It is not necessary for 
the petitioners, although a foreign 
corpn. to show that they are authorised 
to hold real estate. — North of Scot- 
land Canadian Mortgage Co. v. 
Thompson (1900), 20 C. L. T. 181: 
13 Man. L. R. 95. — CAN. 

a. Right to contract — Western AvS‘ 
tralian Joint Stock Companies Ordi- 
nance Acit 1858.] — The above Act 
does not apply to foreign coriins. or to 
cos. Incorporated out of Western 
Australia & properly & lawfully 
carrying on business as such. Con- 
eequently a limited co. incorporated 
elsewhere, not having complied with 
its provisions, can nevertheless carry 
on business & make contracts in 
Western Australia by Its agent without 
its members being liable individually 
for Its debts & engagements. — Bate- 
man V. Service (1881), 6 App. Cas. 
386.— AUS. 

b. Right to carry on husinesa.] — 
Pltf. w'ere a co. chartered by the state 
of N. y. to carry on mutual insurance 
in the county of G. Their charter 
gave them a Hen by way of mtge. on 
the property Insured, & upon the title 
of the insured to the land on which 
such property stood : — Held : the co., 
from the very nature & object of its 
chaitcr, was incapable of carrying on 
its business In Ontario. — Genesee 
Mutual Insurance Ck3. v. Wkbtman 
(1852), 8 U. C. R. 487.— CAN. 

c. Necessity for licence.] — 

Porter v. Gold Kagle Mining Co. I 
(1902), 40 N. S. R. 625.— CAN. 

d* .1 — Extra-provincial 

corporations which have not taken out 
a licence under G.3 Viet. c. 24 (Ont.), s. 6, 
are forbidden by the legislature to sell 
their goods in the province, & sect. 14 
provides that so long as such extra- 
provincial corpn. remains unlicensed it 
cannot maintain any action in any ct. 
in Ontario. — Bessemer Gas Engine 
Co. V. Mills (1904), 4 O. W. II. 325 ; 

25 C. L. T. 12 ; 8 0. L. R. 647.— CAN. 

«• .] — By a guarantee, 

deft, guaranteed to pltfs. the due pay- 
ment by one M. of the purchase price 
of a traction engine, etc., sold by pltfs. 
to M. In an action on the guarantee, 
one of the defences put in was that 
pltfs. were an unregistered foreign co. 
within the meaning of the Foreign 
Cos. Ordinance of 19U3, & therefore 
incapable of inaintainlng the action : — 
Held : this defence was not available 
in this action, pltfs.' cause of action 
having accrued before that Ordinance 
came into effect. — Sawyeu-Massey 
Co. V. Foster (1905), 2 W. L. R. 197. — 
CAN. 

f. .] — McDonald r. 

Klondike Government Concession, 
Ltd., Klondike Government Con- 
cession, Ltd. V. McDonald (1906), 

4 W. L. R. 151.— CAN, 

g. .] — Pltf. co., a co, 

incorporated under the laws of lUinois, 

& having its head office in Chicago In 
that State, sought to recover damages 
against deft, for breach of contract 
made at Halifax, In this Province : — 
Held : non-compliance with the pro- 
visions of the statute requiring regis- 
tration did not render invalid contracts 
entered into by the co. within the 
province or prevent the co. from 
recovering thereon. — American Hotel 
SUPPLV* Co. V. Fairbanks (1907), 41 
N. S. R. 444.— CAN. 


-.) — Dominion Insm*- 
ance Act, 1910, as. 4 & 70, which 
prevent a provincial co. operating 
within the limits of the province where 
it has been incorporated from operating 
within another province, notwith- 
standing that it has obtained permis- 
sion from the authorities of the other 
province, without the licence of the 
Dominion Minister, are ultra vires. 
The Dominion Parliament has pow'er 
under the beads in B. N. A. Act, s. 91, 
which refer to the regulation of trade 
& commerce, & to aliens, to impose, 
by properly framed legislation, a 
restriction requiring a foreign co. to 
take out a licence from the Dominion 
Minister oven in a case whore the co. 
desires to carry on its business only 
within the limits of a single province. — 
Re Insurance Act, 1010, A.-G. for 
Canada v. A.-G.’h for Alberta & 
Other Provinces (1916), 34 W. L. R. 
192.— CAN. 

action brought 
in the Supremo Ct. of British 
Columbia, by a co. incorporated uiiuer 
the authority of the Cos. Act of 
Canada, R. S. C., 190C, c. 79, with 
head-office in Manitoba, & authorised 
to carry on, throughout the Dominion, 
the business of dealers in agricultural 
implements, etc., to recover from deft, 
darauges for breach of a contract to 
ac^cept & pay for certain goods ordered 
by (left, in British fJolumbia from an 
agent of the co. in that province, & to 
recover the amoimt of a checiue given 
in part payment for the goods, was 
dlsmtssecl, the co. not being registered 
or lloonsed in British Columbia. — John 
Deere Plow Co., Ltd. v. Duck (1913), 
24 W. L. 11. 844.— CAN. 

l . j — The provisions of 

the M. Act. reqiiiring a Dominion co. 
to obtain a provincial li('.ence before 
doing business In Manitoba are intra 
vires of the legi8latiu*o of Manitoba, & 
the fact that a Dominion co. has not 
obtained a licence precludes it from 
carrying out its objects & undertakings 
la the province of Manitoba, & renders 
it Incapable of occupying & holding 
lands in the province, & subjects it t(> 
the penalties proscribed by the Mani- 
toba Cos. Act. — D avidson v. Great 
West Saddlery Co., fl917] 2 W. W. It. 
914 ; 35 D. L. R. 526 ; 27 Man. L. 11. 
576; revsd. [1921] 2 A. C. 91.— CAN. 

m. .] — Harmer V. Mac- 
donald (A.) Co., Ltd., [1917] 2 

W. W. R. 435 ; 33 D. L. R. 363 ; revsd. 
[1921] 2 A. C. 91.— CAN. 

n. .] — A licence under 

the Insurance Act, 1919, is a pre- 
requisite to the doing of any insurance 
business in. any province of Canada by 
a co. Incorporated by a foreign state. 
On an application by foreign tire 
insurance co. without a dominion 
licence for a provincial licence the 
superjntodant of insurance should, at/ 
least, stay his hand, for the discretion 
which he posscssos, imder British 
Columbia Fire Insurance Act, s. 6, can 
only bo exercised legally by a refusal 
of the application. — Gitaudian Assur- 
ance Co., Ltd. v. Garrett, [1918] 2 
W. W. R. 405 ; 40 1). L. R. 455 ; revsd. 

58 S. C. K. 47.— CAN. 

o. .] — The title to land 

acquired & held by an unlicensed 
foreign co. is not invalid xmder CJos. 
Act, s. 119, as against any other than 
the Crown. A corpn. of one state has 
the right to extjrclse all or any of its 

{ )ower8 in another state, xmelss the 
aw-making power of the latter state 
has forbidden it to do so, A province 
has the right to pass legislation pre- 
scribing the conditions upon wffioh any 
corpn. not incorporated under the laws 
of the province may acquire or hold 


real estate in the province or pro- 
hibiting It from doing so. — Cajipbell 
V. Morgan, [1919] 1 W. W. R. 268.— 

CAN. 


p. ] — Pltfs., who were 

in fact a corpn. incorporated under 
the laws of the State of N.Y., brought 
action xmder the name of ** The 
Alexander Hamilton Institute, N.Y., 
U.S.A.," without setting out in the 
statement of claim the particulars of 
their status, & the evidence adduced by 
them at trial threw no light upon such 
status, although the question had been 
raised in the statement of defence : — 
Held : a motion to dismiss on such 
ground was rightly allowed, because, 
while as a general rule foreign cos. may 
sue In the cts. of the province, they 
must prove that they are incorporated 
in the foreign country, also because of 
the provisions of the Cos. Act requiring 
such cos. to register & take out a 
license before b(iginning to carrv 
business in the province. — A li^^^ 
Hamilton Inbtitui'e v. Q' /r 
[1921] 3 W. W. R. 520,— 

- ' — Hai-ifa-S. Otv V . 

LYALL & SOK8 . ■ 

(1922), 65 D. L. R. 305. -CAN. 


lER 


Specixil provision in 
memorandum of association .] — A co. 
incorporated under the Cgh. Act, 
R. 8. B. C., 1911, c. 39, & the memo- 
randum of assocn. of which gives it 
power “ to do any or all of the above 
things in any part of the world," has 
the capacity, analogous to that of a 
natural person, to exercise extra- 

S rovinclal powers. — Re IjANDS & 
Lomes of Canada, Ltd., Robert- 
HON’a Case, [1918] 3 W. W. R. 935 ; 
44 D. L. K. 325.— CAN. 


g, Effect of subsequent 

registration.] — P’orelgn Coiiipanies C)rdi- 
nance, 1903, s. 3, prohibits a foreign co. 
from carr^nng on any part of their 
business unless they are duly registered 
nndi^r the Ordinance ; & sect. 10 

provides that a foreign co. shall not, 
while unregistered, bo (capable of main- 
taining any action or other proceeding 
in any ct. in respect of any contract 
made in whole or in ]>art in the Terri- 
tories in tiio course or or in connection 
with business carried on without 
registration eontraru to the proxdsions 
of sect. 3. Defts., a foreign co., carry 
ing on business in Alberta without 
registration, became creditors of D., 
who, to secure them, transferred land 
& mortgaged goods to them. The 
assignee for the benefit of the creditors 
of D. began this action to set aside the 
transfer & mtge., &, after the com- 
mencement of tlio action, but before 
appearance, defts. became registered 
under the Ordinance: — Held: pltf. 
was not entitled to have the transfer 
& mtge. sot aside by reason of defts. 
being, at the time the action w^as 
begun, an unregistered foreign co. 
Upon the proper Interpretation of 
sect. 10, the contracts of defts. were 
not void, but only unenforceable in 
the provincial cts. while defts. remained 
unregistered ; &, upon defts. becoming 
registered, the contracts were not only 
valid but enforceable. — Smith v. West- 
ern Canada Flour Mills Co. (1911), 
17 W. L. R. 531.— CAN. 

t. .] — Before July 

1, 1910, pltfs., a foreign unregistered 
Cl)., sold goods to deft, in British 
Columbia, & obtained promissory 
notes for the price thereof, which notes 
became due before July 1, 1910 : — 
Held : ptfs. had no right of action 
upon the notes or for the price of the 
goods before Companies Act of 1910 ; 
&, although th^ had become registered 
in B. O. Binoe July 1, 1910, when that 
Act came into force, they did not, by 
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name so conferred bo without abbreviation, 
addition, or other modification. — Saunders v. 
Sun Liee Assurance Co. op Canada, [1894] 1 
Ch. 637 ; 63 L. J. Ch. 247 ; 69 L. T. 755 ; 42 


W. R. 315 ; 10 T. L. R. 143 ; 38 Sol. Jo. 113 ; 
8 R. 125. 

Ann^iation : — Refd. Daimler Motor Co. (1904), Ltd. v, 
London Daimler Co. (1907), 24 R. P. C. 379. 


sect. 166 or otherwise become entitled 
to sne. — Calgary Brewing Co. v, 
Jarvis (1911), 18 W. L. R. 4 74.— CAN. 

a. . 1 — Alberta Foreign 

Cos. Ordinance, e. 10, provides that 
“ any foreign co. required by this 
Ordinance to become registered, shall 
not while unregistered be capable of 
maintaining any action or other pro- 
ceeding in any ct. in respect of any 
contract made in whole or in part In 
tho province in the course of or in 
connection with business carried on 
without riigistration contrary to tho 
provisions of sect. 3 hereof ” : — Held : a 
CO, which the Ordinance required to 
become registered, & which sued on a 
contract to which sect. 10 ajjplicd, 
though not registered at tho commence- 
ment of the action, could subsequently 
become registered, & continue ^ 
succeed in the action. — Slater Shoe 
Co. V, BrmDEi’TE U913), 26 W. L. R. 
109.— CAN. 

.] — The only 

disabilities imposed by tho Cos. Act, 
1913, upon a foreign co. wliich docs not 


incai)acity to maintain an action on a 
contract, & such co. may acquire 
rights within the province which it may 
ei&orce by action it it has obtained the 
necessary licence before the action is 
coiriinonced. — Mickelho.n v. Mk’KEL- 
80N (1916), 34 W. L. R. 155 ; 10 

W. W. R, 261.— CAN. 

c. .] — C'Oinpanios 

Act Amondmont Act, 1917, s. 2 (3), 
which permits an unlicensed extra- 
provincial CO. which has begun an 
action to maintain anew such action 
if i 1 obtains a licciiico, the expression 
*’ maintain anew,” in a case where an 
appeal has boeii dismissed, not on the 
merits, but bocaiisc of the lack of a 
licence, means that the Ct, of Appeal 
should hear tho api)eal as if its previous 
decision had never been rendered. — 
Komnick System Sandstone Brick 
C o, V. British Columiha I’kessed 
Brick Co., [1918] 2 \V. W. R. 56 1 r 
41 D. L. R. 423. —CAN. 

Whether applicable 

to all coiiipaiiies.] — Halie.vx City v. 
McIjAUOhlin Carriage Co. (1907), 
39 S. 0. R. 174, — CAN. 

e. Jlefasal to reuister — 

3Iamiamus .] — A co. Incorjiorated under 
the laws of 15. C., to carry on in B. C., 
throughout Canada, & in any other 
country that may seem desiralde, the 
business of a general loan and invest- 
ment oo., applied for registration in 
Alberta, under Foreign Companies 
Ordinance : — Held : the registrar 

could not be said to bo WTong in 
refusing to register tho co. ; & the ct. 
should not exorcise its discretion to 
grant a mandamus to compel him to do 
so. The registration would, under the 
Ordinance, s, 12, amount, in some 
respects at least, to tho same thing as 
incorporation ; &, if application was 

made for incorporation for a co. 'with 
the object stated, tho Registrar might 
properly refuse . — Re International 
Home Purchasing Contract Co. & 
Registrar OF Joint Btock Companies 
(1913), 23 W. L. R. 279.— CAN. 

f. Practice . — North 

Wyoming Land Co. v. Butler (1915), 
25 Man. L. R. 288 ; 8 W. W. R. 340 ; 
23 D. L. R. 274.— CAN. 

g. Lien.] — Foreign oo. 

within the moaning of Foreign Cos. 
Ordinance, which is not registered 
under the Ordinance, may llle a lien 
for materials supplied & is entitled to 
rank for the value of such materials, — 
WORTMAN V. FRID-LEWIS CO. (1915), 


33 W. L. R. 119 ; 9 W. W. R. 812.— 

CAN. 

ji. Effect ort liahility of 

company.] — A trust co. incorporated by 
tho Parliament of Canada was regis- 
tered In Ontario, &, as security for 
the performance of the duties to which 
it inlght bo appointed under the Loan 
& Trusts Corpn. Act, R. S. O. 1914, c. 
184, & by tho order-lri-council admit- 
ting it to registry under the Act, pro- 
cured defts. to give a bond to tho 
Minister under whoso direction the Act 
was administered. In the penal sum of 
$100,000 conditioned for the duo i)or- 
formance of such duties. The trust co. 
was appointed exor. of B.’s will, & took 
upon itself the administration of the 
estate passing by tho will. Shortly 
afterwards, the trust c<». was declared 
insolvent, & an order Avas made for Its 
wiiidiiig-up. It was found that the 
trust CO. was indebted to tho B. estate 
in a sum of more than $2,000 ; & this 
action was brought by the A.-Q., 
upon tho bond given by defts., to 
recover the amount of tho penalty, with 
a view to satisfying the claim of tho 
B. estate, as a creditor of the trust 
CO. : — Held : defts. were not in a 
position to raise the defence that the 
bond was illegal & void because the 
provisions of the Loan & Trust Corpus. 
Act, requiring a co. incorporated by or 
under a statute of Canada to obtain 
registration in Ontario & a licence from 
the provincial authorities, were ultra 
vires of tho Ontario Legislature ; for, 
when the trust co. aciiuiescod in the 
reiiuirements of the provincial autho- 
rities, & procured the bond, the co. either 
recognised the right as existing, or, 
regarding it as doubtful, decided not to 
dispute it. If the trust co. relied on 
the i»owers conferred upon it by its 
Act of Incorporation, it in the most 
formal maimer decided to supplement 
them by obtaining the added powers 
afforded by registration \mder the 
provincial statute. Even where princi- 
als are not boimd, sui'etios may still 
e liable. Whether tho provincial Act 
was or was not ultra nires, no defect or 
illegality was established in regard to 
the bond itself ; & there Avas no evi- 
dence that tho trust co had not poAver 
to give the security. — A.-G. for 
Ontario v. Railavay Pasbengers 
Assurance Co. (1917), 41 O. L. 11. 
234.— CAN. 

k. Effect on liability in 

urindiny up.] — A mtgo, was given by 
the N. L. Co., to secure a certain bond 
issue, tho trustee imder the mtgo. deed 
was a foreign corpn., not having a 
licenco to do business AAithin tlio 
province of New Brunswick, as 
required by Cons. St. N. B. 1903, c. 18, 
Sc therefore, imder the provisions of tho 
provincial Act, 5 EdAv. VII., c. 28, was 
unable to take or hold property in New 
BruusAvick, After the bonds were 
issued & the mtgo. executed, the N. L. 
Co. went Into liquidation. Sc a liquidator 
was appointed •under the provisions of 
tho winding-up Act (R. S. C. 1906, c. 
144) : — Held : while the mtge. deed 
Avas not effectual to convey to the 
foreign corpn. the property it was 
intended or purported, to convey, yet, 
inasmuch as it was clear upon the face 
of the bonds that the bondholders 
acquired tho bonds -under an agree- 
ment that they were to be secured by a 
mtge. upon the property of the N. L. 
Co. the bondholders (who Avere not 
responsible for the failure of the co. to 
appoint a competent trustee), were 
entitled in equity as against the co. & 
its liquidator, to a first charge, as 
security for the payment of such bonds, 
upon all the property of the 
specified as Intended to be so oh< 



in the bonds themselves & in the 
ineffectual mtge. deed. — H arrison v* 
Nepisiquit Lumber Co. (1911), 11 
E. L. R. 314.— CAN. 

l. Carrying on business 

within province.] — Seaman v. Seaman, 
25 C. L. T. Occ. N. 109.— CAN. 

m. .] — A. held him- 

self out as tho agent in St. John of the 
Columbian Insurance Co., Avhose head 
office was In New York. His course of 
business was to receive applications for 
insurance addressed to the co., which 
he would forward to B., an insurance 
broker in Boston. The latter Avould 
send the application to tho co., when, 
if it was accepted, a policy would be 
delivered to him. Sc tho premlimi 
charged against him at tho time. The 
policy Avas then forwarded by B. to A., 
who would deliver It to the assured 
taking tho premium note direct to 
himself, & sending to B. his OAvn note 
for nine-tenths of the amount (tho 
balance being kept for commissions) : — 
Held : this was an Indirect caiTying on 
of insurance in the province by the co., 
contrary to the Act of Assembly, 19 
Viet. cap. 45. — Jones v. Taylor, Re 
OULTON (1874), 2 Pug. 391.— CAN. 

n. .] — A co. incor- 
porated abroad, but doing business of 
a continuous character within the 
province through agents, is liable to 
the iiayment of an annual licenco foe in 
tho place where such business is 
carried on. — H alifax (Jity v, Jones 
(1896) 28 N. S. R. 452.— CAN. 

o. .] — Pltfs., a CO. 

incorporated in the State of Pennysl- 
vania, to carry on a printing, pub- 
lishing Sc bookbhidiDg business, with 
the head offleo in that State, had, as 
one of its departments, under a special 
charter thendor, procured in the same 
State, & with the same bead office, 
what was called “ Tho International 
Correspondence School,'* the object 
being to give, by correspondence 
through the mails, instruction to 
appcLs. for enrolment as students, the 
co. having representatives throughout 
tho province for procuring such appUca- 
tioiis, all of which were submitted to 
the head office for approval, &, if 
accepted, the certificates of enrolment 
Avero sent direct to tho students with 
tho lesson Sc instruction papers, 
followed at stated intervals by lurther 
instruction & lesson papers, pamphlets, 
etc., &, Avhen the contract so provided, 
lesson books in bound form, drawing 
materials, pliotographic & other out- 
fits, were lent to the students. The co, 
had an office in Toronto, over which 
their name was affixed, Avlth a super- 
intendent, cashier. Sc a number of 
stenogiaplici“s, to Avhich all money 
collected in this province were for- 
warded, & from there remitted to the 
head office ; while tho bound lesson 
books, etc., for convenience of passage 
through tho customs, were sent from 
tho head office to Toronto, & after the 
payment of tho duties \A'ore forwarded 
by the postmaster to the students. 
Salaries were paid by the cashier at 
Toronto out of the moneys in his 
hands : — Held ; pltfs. were carrying 
on business in Ontario within the 
meaning of tho Act, so as to necessitate 
their taking out a licence, & their 
omission to do so precluded them from 
maintaining an action for the recovery 
of money claimed to he due from one of 
the enrolled students. — International 
Text Book Co. v. Brown (1907), 8 
O. W. R. 835 ; 9 O. W. R. 369 

13 O. L. R. 644.— CAN. 

p. .] — A carriage 

co. agreed with a dealer in Halifax to 
supply him with their goods & give him 
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Sect , 4. — Res trict ions on rights, Secis^^ 6 

8514. Right to purchase assets of English 
company — 1908 Act, s. 192.] — An English co. can- 
not transfer or sell its business to a foreign co. 
under 1908 Act, s. 192. The “ transferee ” co. 
mentioned in that sect-, must be a “ co,” within 
the definition in sect. 285. — Thomas v. United 
Butter Companies of France, Ltd., [1909] 
2 Ch. 484 ; 79 L. J. Ch. 14 ; 101 L. T. 388 ; 25 
T. L. B. 824 ; 53 Sol. Jo. 733 ; 16 Mans. 345. 

Annotation ;—Refd. Be Anglo -Continental Supply Co., 
[1922] 2 Ch. 723. 


Sect. 5.— LAW APPLICABLE TO CONTRACTS, 

ETC. 

See No. 8532, post, &, generally, Conflict of 
Laws, Vol. XI., pp. 387 et seq. 


Sect. 0.—SHARES. 

8515. Nature of shares — Company owning lands 
abroad.] — Se^rible : shares in a commercial co., 
possessing lands in a foreign country, are not real 
property so as to attach to them the incidents of 
the law of the country in which the property is 
situated. — Me Bichardson, Ex p, Biohabdson 
(1839), 3 Deac. 496 ; Mont. & Ch. 43 ; 8 L. J. Bey. 
27. Ct. of B. 

Annotaiions : — Mentd. Be Worcester, Ex p. Agra Bank 
(1868), 3 Ch. App. 555 ; Colonial Bank v. \^innoy (1880), 
11 App. Cas. 426. 

8516. Calls on shares — Company incorporated by 
colonial Act — Simple contract debts.] — ” Never in- 
debted ” is a good plea to an action for calls 
founded on Colonial Acts ; such calls constituting 
a simple contract debt. — Welland By. Co. v, 
Blake (1861), 6 H. & N. 410 ; 30 L. J. Ex. 161 ; 
3 L. T. 678 ; 7 Jur. N. S. 373 ; 9 W. B. 386 ; 158 
E. B. 169. 

Annotation : — Mentd. Philpott v. Adams (1802), 31 L. J. Ex. 
421. 


the solo right to sell the same, in a 
territory named, on commission, all 
money & securities given on any sale 
to be the property of the co., & goods 
not sold \vitnin a certain time to be 
returned. The goixls were suiipllcd & 
the dealer assessed for the same as his 
personal property Held : tlio (;o. 
was not “ doing business in the (!ily of 
Halifax.” — H alifax City r. MrlvAiiaH- 
LiN Cakriaoe Co. (1907), 39 S. (\ U. 
174. — CAN. 

an mi- 

liccnsed extra-provincial coi-pn., sold 
absolutely to dofts., a corpri. within 
New Brunswick, at B., in the State of 
New Jersey, two car-loads of empire 
cream separators, to be delivered 

f.o.b. at Sussex & St. John, to bo paid 
for by promissory notes to be given on 
delivery ; defts. to have the exclusive 
right of sale In certain named counties, 
& undertaking not to sell or handle any 
other separators in the counties. 
Defts. advertised in New Brunswick as 
the sole agents of the separators, with 
the consent & at the expense of pltfs. : 
— TIeld : defts. were the resident 
agents of pltfs. in Now Brunswick, & 
the sale was a contract made in part 
within the province, within the meaning 
of sects. 12 & 18 of the Act, & no action 
could bo maintained on the notes. — 
Eaipikk Ckeaai Separator Co. v. 
Maritime Dairy Co. (1907), 38 

N. B. 11. 309 ; 4 E. L. R. 191.— CAN. 

r. .] — The sale, in 

S., of the capital stock of a foreign co. 
not registered in S., is not a transaction 
in the course of or in connection with 
the business of the co. ; & such a co. 
may, therefore, maintain an action in 
Saskatchewan to recover the price of 
the stock sold, notwithstanding the 
provisions of the I<’orcign Cos. Ordi- 
nance. — Canadian Co-operative Co. 
i\ Trauniczek (1908), 8 W. L. K. 550 ; 
1 Saak. L. It. 143.— CAN. 

s. .] — 

the aid of the Cts. is not ” doing 
business ” In Biitish Columbia. — 
Chari^s H. Lilly C-o. v, Johnston 
FibherieS Co. (1909), 10 W. L. B. 2.— 
CAN. 

t. .] — 

incorporated by Dominion Companies 
Act, out not licensed in B. C., entered 
into an agi*eemcnt in B. C., through 
their resident agent, to supply certain 
machinery to deft, co., a B. O. corpora- 
tion : — Held : pltfs. were carrying on 
business within the Province as con- 
templated by the Cos. Act, 1897, & 
should have taken out a licence to do 
so. — Watkuous Engine Works Co. 
V, Okanagan Lumber Co. (1909), 14 
B. C. R. 238.— CAN. 

-.] — Pltf., an 
cxtra-provlnclaJ corporation, sued deft, 
on a contract, made in N. Y., by which 


pltf. was to ship goods at T. to deft, in 
N. B., by freight, deft, to pay freight. 
Pltf. shipped the goods by express & 
prepaid the chaiges, which wore after- 
wards paid by deft. : — Held : this was 
not cariying on business within N. B. 
as the title to the goods passed in T. — 
CiTLRERT V. McCall Co. (1911), 40 
N. B. R. 385 ; 10 E. L. R. 98.— CAN. 

b. . 

incorpoiutcd under the Doniinioh 
Companies Act, had its head oltlco in 
Winnipeg, & did not become licensed 
under the British Columbia Companies 
Act. In Fob., 1911, the co. entered 
into an agreement with A., domiciled 
in British Columbia, giving him the 
exclusive right to sen Its goods In 
British Columbia, in pursuance of 
which ho ordered goods from the co. to 
be shaped from Winnipeg to him, 
f.o.b. Calgary, be assuming all risks & 
chaigcs from that place to Elko, 
British Columbia, where the goods wei e 
to be received & sold by him. He 
gave the co. promissory notes, dated at 
Winnipeg, fo^ the price of the goods, 
some of the notes licing actually signed 
by him at Elko : — Held : those trans- 
actions did not constitute the carrying 
on of business within the province. — 
John Deere Plow Co. v. Agnkw 
(1912), 17 B. C. R. 543 ; 48 S. C. R. 
208.— CAN. 

c. .] — Where a co. 

enters into a contract in O. for the sole 
of certain ruachincry & plant, to be 
shipped to a place in B. C., & furtluT 
undertakes to erect the plant & 
machinery upon arrival at its agreed 
destination there, & to demonstrate 
the capacity thereof by a specitiod 
three days* test, that co. Is earrj’^lng on 
business within the province. — Kom- 
NioK Brick Co. v. British Coi.umbia 
Pressed Brick Co. (1912), 17 B. C. R. 
454.— CAN. 

d. .] — Companies 

Act, s. 1 66, which subjects oxtra- 
provlnolol cos. to penalties for carrying 
on in the Province any part of their 
business without license or registration, 
indicates that the Legislature by the 
phrase ” carrying on business '* con- 
templated such conduct on the part of 
the CO. as would, according to the 
general principles of law, amount to a 
submission to the Jurisdiction of B. C. 
cts. No CO. would therefore come 
within the penalties or disabilities so 
iniposed, imioss it had a fixed place of 
business at which it carried on some 
part of its own business within the 
Province. — White Sz Co., Ltd. v. 
Donkin (1914), 19 B. C. R. 505.— 
CAN. 

e. .] — A CO. had 

its chief place of business In the 
Province of Quebec, but was incor- 
porated under the Dominion statute 


with power to trade & carry on its 
business throughout the Doznic'^n , )f 
Canada. It had not, how# v^er, o«jrn- 
plicd with the Provi®" of. the 
Foreign Cos. Act, R. .V gaskat. 1909, 
c. 73, roquirliig r. . j tton pie'sious 
to carrymg on .viViVAi the 

Province of Saskatchewan. An action 
being brought against it in Saskat- 
chewan for the contract price of 
machinery brought into & installed 
within the provJUico was dismissed ; — 
Held .* the mere setting up starting 
the working of the machinery by the 
extra-provincial co. was not a carrying 
on business in the I’rovinco within the 
Foreign Cos. Act. — Linde Canadian 
Refrigerator Co, r. Saskatchewan 
Creamery Co. (191.5), 51 S. C. R. 400. 


— Idtf. co. was 
incorporated in S. & agreed to sell 
deft., who resided in O., land in S. A 
writl-cn agreement was drawn up in S. 
executed by the co. there executed 
by deft, in O. The co. sued in (). for 
specific pei-formance of the agreement : 
— Held : in entering Into the ogroemeut 
pued on, pltf. co., incorporated in S., 
was not cariying on business beyond 
the limits of S. ; the co. executed the 
agreement in S. & by it was bound to 
sell the laud with which it dealt to pltf. 
on the terms which the agreement con- 
tained, & the fact that it was executed 
by deft, in O. did not afTcct the 
question whof/her ptlf. (;o. was carrying 
on business in Ontario, nor did the 
facts that the oral arrangement for solo 
was made in Ontario, 6c a promissory 
note for part of the purchase-mcnoy 
was given to the co.’s agent there, & 
payments thereon wore received by 
the agent there, bear upon the 
question. — Weybuun Townsite (jo., 
Ltd. V. Honsbitbger (1919), 45 O. L. R, 
176.— CAN. 

g. .] — An isolated 

sale of goods by an unregistered extra- 
provincial CO. to residents of Manitoba 
which was made by correspondeucx) 
through brokers carrying on business 
in Manitoba & was performed on the 
part of the seller by the dellvejy of 
the goods f.o.b. at a place outside the 
province, is not a carrying on of 
business by the co. in Manitoba in 
violation of Companies Act, R. S. M. 
1913, c. 25, B. 118. — pAcmu Fruit & 
Produce Co. v. Dingi.b & Stewart, 
[19221 1 W. W. R. 870 ; 65 I). L. R. 
04 ; 32 Man. L. R. 4.— CAN. 

PART XII. SECT. 6. 

h. Transfer of shares — Dominion 
companies.] — The right to sell Its own 
shares is a light inherent In a co. by 
virtue of its moorporatlon. Any pro- 
vincial le^slatlon which denies or 
rostriots tnat right as agednst cos. 
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8617. Whether calls authorised.]- 

(1) To a declaration by a railway co. for calls 
made pursuant to Colonial Acts, which provided 
that no calls should in any one year exceed a 
prescribed amount, deft, pleaded that the directors 
made more calls for money, & to a greater amount 
than were prescribed by the Acts ; & that the call 
sued upon was a call made in excess of the calls by 
the Acts empowered to be made. Pltf. replied 
that the calls in the plea mentioned, other than the 
call sued for, were not authorised by the Acts, & 
were therefore void ; & that the call sued for was 
not a call made in excess of the calls empowered 
to be made, if the void calls were not reckoned as 
calls empowered to be made ; & that deft, did not 
pay the void calls, or any part thereof, nor were 
the same, or any part thereof, paid on the shares in 
respect of which deft, was sued : — Held : the 
replication did not answer the plea, inasmuch as it 
was, consistent with the plea that the co. had 
treated the unauthorised calls as valid, & received 
the greater part of the money in respect of them. 

(2) As against the co., as long as the caU remains 
on their proceedings, & not withdrawn or notice 
given that they do not mean to enforce, it is subject 
to this difficulty, that is ji^ that against all 
pib'c~^ C.B.). — Welland Ry. 

Co. V, Berrie (1861), 6 n. & N. 416 ; 30 L. J. Ex. 
163 ; 3 L. T. 818 ; 9 W. R. 385 ; 158 E. R. 171. 

8518. Transfer of shares — Share certificate with 
form of transfer power of attorney on back — 
Operative by delivery.] — Certificates of shares in a 
foreign co. on which a form of transfer & power of 
attorney has been indorsed & executed in blank 
may be liable to probate duty, if they are market* 
able in this country & are operative by delivery. — 
Stern v. R., [1896] 1 Q. B. 211 ; 65 L. J. Q. B. 
240 ; 73 L. T. 752 ; 44 W. R. 302. 

Annotations : — Refd. Scottish Wido\v.«’ Fund Life Assco. 

Soc. V. Farmer, Farmer r. Scottinh WidowK* Fund Life 

Assco. Soc. (11109), 5 Tax Cas. 502 ; Wiiians v, A.-(3., 

[1910] A. C. 27. 

.] — SeCi also, Bills op Exchange, 

Promissory Notes & Negotiable Instruments, 
Vol. VI., pp. 452. 453, Nos. 2890, 2891. 

8519. Transmission of shares — Shares sold before 
death to English purchaser — Completion — Right of 
purchaser to take out administration.] — Where 
the legal estate in shares of a foreign railway co. 
was vest-ed in an intestate, who died domiciled in 
England, but had before his death sold the 
beneficial interest & delivered the documents 
necessary to complete such sale to a purchaser 
residing in tliis country, administration was 
granted to a person claiming through the purchaser 
to enable him to get in the legal estate by having 
himself registered in the books of the foreign 
railway co., & so to complete liis title. — 7n the 
Goods of Agnese, [1900] P. 60 ; 69 L. J. P. 27 ; 
82 L. T. 204. 

8520. Liability to stamp duty — Stamp Act, 1891 
(c. 39), s. 82 — Marketable security — Promissory 
notes secured by bonds.] — ^An American railway 
CO., as security for a temporary loan, handed 
through their agents in England to the lender an 
instrument which stated that for value received 
they promised to pay twelve months after date 
to the order of themselves the amount named in 
it. It also contained a statement that it was one 
of a series & was secured by a deposit of gold bonds 
which (or a sufficient amount of their proceeds) 
were to be held in trust for the benefit of the holders 


of the instruments. The instruments were dealt 
in upon the Stock Exchange, but were not officially 
quoted there : — Held : the instrument was not 
a mere promissory note, but that as it contained a 
contract that the holder should be entitled to the 
benefit of the security it was a marketable security 
within Stamp Act, 1891 (c, 39), s. 82 (1) (6), &> was 
chargeable with stamp duty as such. — ^Brown, 
Shipley & Co. v. Inland Revenue Combs., 
[1895] 2 Q. B. 598 ; 64 L. J. M. C. 241 ; 73 L. T. 
377 ; 11 T L,. R. 585 ; 39 Sol. Jo. 720 ; 14 R. 
661, O. A. 

Annotation -Refd. Spoycr v. 1. 11. ComrB., [1907] 1 K. B. 

240. 

8521. Bearer bonds with certifi- 

cate endorsed.] — The bonds of an Amierican railway 
CO., payable to bearer, contained a clause that they 
should not bo valid for any purpose unless authenti- 
cated by a certificate indorsed on them in accord- 
ance with the provisions of a trust deed. 

Bonds were prepared in America, & delivered 
to the trustee under the deed, were sent to 
London unauthenticated by the certificate, which 
was afterwards indorsed on them in London where 
they were delivered to the persons entitled to 
them : — Held : they were marketable securities 
made & issued in the United Kingdom within 
Stamp Act, 1891 (c. 89), s. 82, & were liable to 
stamp duty. — Revelstoke (Lord) v. Inland 
Revenue Combs., [1898] A. C. 565 ; 67 L. 3. Q. B. 
855 ; 79 L. T. 227 ; 62 J. P. 740 ; 47 W. R. 210 ; 
14 T. L. R. 525, II. L. ; affg. S. C. sub nom. Baring 
V. Inland Revenue Combs., [1898] 1 Q. B. 78, 
C. A. 

Annotation : — Distd. Brown v. I. R. Comrs., Gordon v, 

I. U. Comrs. (1900), 84 L. T. 71. 

8522. Whether bonds “ issued ** & 

“ offered for subscription ” — Substitution of bonds 
on reconstruction.] — A scheme for the re-organisa- 
tion of an American railway co. was prepared, by 
which it was proposed that an executive com- 
mittee should be formed in America to carr^^ out 
the scheme, that a new co. should be formed in 
America to take over the undertaking of the old 
co., & that the new co. should issue new bonds in 
order to take up the bonds of the old co. & provide 
further cai:)ital for the new co. 

The English holders of bonds of tlie old co. 
were invited by circular to accept the scheme & to 
deposit their bonds with named depositaries in 
London, in exchange for wliich they would subse- 
quently receive bonds of the proposed new co. 

The scheme was carried out. The new co. 
executed & delivered to the ai^pointed trustee in 
America the stipulated number of new bearer 
bonds, which were duly certified by the trustee 
& then handed to the executive committee. 

The executive committee had full power to deal 
with any of the new bonds, by sale, pledge, or 
otherwise, for the purposes of the scheme & for 
the uses of the new company in its disca’etion & 
without accountability to the new co. 

The new bonds in question were forwarded by 
the executive committee to the depositaries in 
London, by whom they were handed to the persons 
who had deposited bonds of the old co. : — Held : 
the new bonds given to the holders of old bonds in 
England were neither “issued” nor “ollerod for 
subscription ” in England within Stamp Act, 1891 
(c. 39), s. 82.— Brown v. Inland Revenue Combs., 
Gordon v. Inland Revenue Comrs. (1900), 
84 L. T. 71 ; 17 T. L. R. 177, C. A. 


Incorporated by antborltT of the 
Parliament of Canada Is an invasion of 
the federal Hold of legislation under 
B. N. A. Act, 1867, & Sale of Shares 


Act, R. S.C. 1920 (c. 199), in so far as it 
purports to apply to the sale of its own 
shares by a Dominion co. is ultra vires 
of a provincial Legislature. — Ruths - 


NiAN Farmers Elevator Co. v. Luket 
Sc A.-G, FOR Saskatchewan, [10231 
4 D. L. R. 308 ; 3 W. W. R. 188.— 
CAN. 

K K 2 
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Sect. 7.— ACTIONS AND PROCEEDINGS. 

Sub-sect. 1. — In English Courts. 

A, Jurisdiction, 

8523. Action by company — Extinct under English 
lawJ — In 1914 a Russian bank had its head office 
in Fetrograd & a branch office in London, the 
manager of which was authorised by a power of 
attorney to transact business for & bring actions 
in the name of the bank. By the direction of the 
Fetrograd office the London branch deposited with 
a London bank certain Brazilian & (4iinese Govt, 
bonds to be held to the order & on account of a 
French bank as security for a banker’s credit 
opened by the French bank for the benefit of the 
Russian bank. In & after 1918 the Russian 
Republic by various decrees & orders nationahsed 
banking in Russia by taking over the assets, share 
capital & management of all private banks & 
vesting them in a State Bank, then in a People’s 
Bank, &> ultimately in a govt, department. Sub- 
sequently the manager of the I^ondon branch of 
the original Russian bank agreed with the French 
bank to pay off the amount due to the Fi'cnch bank 
on the banker’s credit in return for the bonds. 
The amount was paid , but the French bank refused 
to release the bonds. In an action brought in 
the name of the Russian bank by the manager 
of the London branch against the blench bank 
the London bank for the return of the bonds 
damages for their detention : — Held : (Atkin, L. J ., 
diss.) (1 ) in consequence of the decrees oi'ders of 
the Russian Republic the Russian bank had ceased 
to exist, <fc with its extinction the authority of the 
manager of the London branch to bring the action 
in the bank’s name had lapsed ; (2) defts. were not 
precluded by estoiipel or otherwise from relying 
on this absence of authority as a defence to the 
action. — Russian Oommerciai. & Industrial 
Bank v. Comptotr d’Escomtte de Mulhousb, 
[1923] 2 K. B. 630 ; 92 L. J. K. B. 1053 ; 129 
L. T. 706 ; 39 T. L. R. 561 ; 68 Sol. .To. 12, C. A. 

Annotation : — Refd. Banquo Internationale de Commerce do 

Petrograd v. Goukaaaow, fl923] 2 K. B. G82. 

8524. But still recognised under 

foreign laws.] — Fltf. bank was incorporated in 
1869 according to the law of Russia. It had a 
branch in Paris. Deft, was a customer of the 
Paris branch, & under the terms of a special con- 
tract made with that branch in France he had 
financial dealings with the bank previously to the 
commencement of the Russian revolution in 1917, 
the result of which was that he was largely indebted 
to the bank. By decrees of the Soviet Govt, of 
Russia made in 1917 1918 all private banks in 

Russia, including pltf. bank, were extinguished 
& ceased to exist. The Soviet Govt, is recognised 
by this country, but the French Govt, refuses to 


recognise it or the validity of its decrees. In 
1920 the officials who continued to carry on the 
business of the Paris branch sued the deft, in this 
country in the name of pltf. bank to recover the 
amount of his debt : — Held : as, according to the 
decision in Russian Commercial & Industrial Bank 

V. Comptoir d^Escompte de MulhousCf No. 8523, 
ante, pltf. bank liad ceased to exist, the action 
could not be maintained notwithstanding that by 
the law of France, the country where the contract 
was made, the action would have been maintain- 
able there. — Banque Internationale de Com- 
merce DE Petrograd v. Goukassow, [1923] 2 

K. B. 682 ; 92 L. ,T. K. B. 1079 ; 129 L. T. 725 ; 
39 T. L. R. 574 ; 68 Sol. Jo. 39, C. A. 

.] — See Conflict of Laws, Vol. XI., p. 474, 

No. 1283; CORPORATIONS, Vol. XIII., p. 429, 
Nos. 1522-1525. 

8525. Action against company — By shareholder 

— For relief against forfeiture of shares.] — Bill 
by an English shareholder against a Dutch railway 
co., to be relieved against a forfeiture of shares, 
dismissed with costs, the underiaking & direction 
being foreign, & there being a decision in the Dutch 
cts. opposed to pltf.’s view. — Sudlow v, tiio 

Rhenish Ry, Co. (1855), 21 Beav. 1909, 

8526. To restrain application to 

foreign legislature.] — A co. was formed in 
California for purposes connected with land in that 
country, but nearly all the shareholders were 
resident in England. A resolution was passed at 
a meeting of English shareholders, authorising the 
trustees to take steps for increasing the preference 
shares to an extent not allowed by the existing 
constitution of the co. It appearing that there 
was no intention to create jn'eference shares, 
except with the sam^tion of the Californian legisla- 
ture : — Held : an injunction ought not to be 
granted to restrain the co. from acting on the 
resolution, for the ct. will not in general restrain 
parties from applying to the legislature, whether 
of this or of a foreign country, — Bill v. Sierra 
Nevada, etc. Co. (1859), 1 Do G. F. & J. 177 ; 29 

L. J. Ch. 176 ; 1 L. T. 256 ; 6 .Tur. N. S. 184 ; 8 

W. R. 205 ; 45 E. R. 326, L. .J J. 

8527. By stranger — On contract made & 
broken abroad.] — A banking corpn., incorporated 
under a colonial ordinance, had an agency in 
Ijondon, where they held themselves out as 
carrying on business. The corpn. was sued by 
pltfs. abroad in respect of a contract made abroad, 

& alleged to have been broken abroad, the writ 
being served on the manager of the agency in 
London : — Held : defts. were liable to be sued in 
this jurisdiction. — Lhoneux, Limon & Co. v. 
Hong Kong & Shanghai Banking Corpn. (1886), 
33 Ch. D. 446 ; 34 W. R. 753 ; suh nom, De 


part XII. SECT. 7, SUB-SECT. 1.— A. 

k. Action by company.’] — A forelg’a 
corpn, may sue in tliia country on 
a proralHSOiT note given to them for 
goods furnished by them to the maker. 
— Howe Machine Co. v . Walker 
(1874), 35 U. C. B. 37.— CAN. 

l. .] — A foreign corpn., not 

registered imder the provisions of the ! 
Foreign Companies Ordinance, cannot 
maintain an action or institute pro- 
ceedings unless it be shown by such 
corpn. that the contract in respect of 
which such action is brought arose by 
an order given to a traveller in the 
province or by correspondence, & that 
the corpn. have not in the province any 

E laoe of business. — Be Nelson Ford 
UMBER Co. (1908), 8 W. L. li. 79 ; 

1 Sask. L. R. 108.— CAN. 

m. Action against company.] — If a 


foreign, corpn., having a branch office 
in N. ti. W., carries on business there in 
such a way as to be resident for the 
purposes or service of process then such 
corpn. can be properly sued In N.S.W. 
for every cause or axitioii arising there 
on which a home corpn. may be sued. — 
Great Cobar Copper Mining Co. v . 
Ck)MPTOiR d'Esoompte de Parih 
(1889), 10 N. S. W. L. K. 65 ; 5 

N. S, W. W. N. 100.— AUS. 

n. .] — If a foreign corpn. 

docs business in N. S. w. in such 
manner as to make it a resident hero, 
& had a head office through whom it 
may be served, it can be sued here upon 
a contract made & to be performed 
out of the jurisdiction. — Bowdon 
Brothers & Co. v. Imperial Marine 
& Transport Insurance Co. (1902), 
2 S. li. N. S. W. 257 ; 19 N. S. W. W. N. 
177.— AUS. 


o, By administrator of dc- 

ceased servant.] — Defts., a foreign oo., 
had a place of business in Victoria, 
where it carried on a trading business, 
although its principal place of business 
& head office, where meetings wore 
held, were in England. Pltf., as 
administrator appointed by the ct. 
here, to the estate of deceased servant 
of the co., served a writ on one of the 
CO.’S managers at Victoria. On an 
application to have the writ set aside : 
— Held : as by the co.’s rules the 
power to appoint, pay & dismiss, was 
with the English office, & os, by agree- 
ment, deceased's account was kept at 
that office, & the balanoe due him from 
time to time was payable there, the 
English office must be regarded as the 
domicile of the oo., & the co. could not 
he sued hero by pltf, as administrator 
of deceased. — wilbon v, Hudson’s 
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Lhoneux Linon (A) & Co. iJ. Hong Kong & 
Shanghai Banking Corpn., 66 L. J. Ch. 758 ; 64 
h. T. 803. 

Annotations : — Reid. Watkins v. Scottish Imperial Insce. 
(1889), 5 T. L. H, 511. Mentd. Wood v. Andcrston 
Foundry Co. (1888X 36 W. K. 918 ; Ha^grin v. Comptoir 
D^Escompto do Paris, Mason & Parry v. Samo (1889), 
23 Q. B. 1). 519 ; Golding: v. Order of La Sain to Union 
des Badges Coeurs (1892), 67 L. T. 605 ; Compagrnie 
G6n6rale Transatlantique v. Law, La Bourgojfiic, LI 899] 
A. C. 431. 

— See, also. Corporations, Vol. XIII., 
p. 429, Nos. 1520-1528. 

8528. Action by shareholder against directors — 

Misapplication of funds.] — bill having been hied 
by a shareholder in an Irish railway, on behalf of 
himself & all other shareholders, except defts., 
to restrain the impi’oper payment by defts. of the 
moneys of the railway co. : — Held : notwith- 
standing one only of defts. was pei*manently 
resident in England, &; all the others in Ireland, 
& the books & papers of the co. were in Ireland, an 
order of the ct., directing service of a subpoena to 
appear & answer pltf.’s bill on the railway co. in 
Ireland, was valid & proper. — Lewis v, Baldwin 
(1848), II Beav. 153; 17 L. J. Oh. 377 ; 11 

L. T. O. S. 305 ; 50 E. R. 775. 

Aimotations : — Refd. Carron Iron Co. v. Maclaren (1855), 

' ' o -'I- " Bootk'f*. Royal Wax Candle Co. (1876), 

1 Q. B. 1).“4U4 Westman v. Aki. EkniaiiH Mekaniska 
Bnickerifabrik (1876), 45 L. J. Q. B. 327. 

8529. Company never registered.] — 

A prospectus was issued by the iiroinoters of an 
imdei*taking for the establishment of a co. in 
France as a socAete en commandite, A number of 
shares having been taken, the statutes of the co. 
wore drawn up in the French language, A executed 
in France by the shareholders, most of them 
English subjects, by which the co. was constituted 
a socicie cn cmnmandiie, with limited liability, 
& conscil do surveillance <fc r/erant, or manager, 
appointed. The co. never was registered. A bill 
was filed by some of the shareholders against the 
members of the conscil de surveillance <fe others, 
charging misapplication of th(‘ property of the co., 
& praying for an account, A for the removal of the 
conscil de surveillance A of the gerant, A the 
appointment of others to act in their stead : — 
Held : defts. having obtained money on repre- 
sentations that they were enabled to act according 
to the scheme of the intended assocn., A acquired 
property on the faith of tliose representations, the 
c;t. would secure the money A iiroperty for the 
henetit of those persons for whom they had under- 
taken to apply it, although it might he impossible 
to carry out the purposes for which the money was 
originally subscribed. 

Semhle : The want of registration does not make 
a co. illegal as between the shareholders A the 
promoters, whose duty it was to register it. — 
Butt v, Monteaux (1854), 1 K. A J. 98 ; 3 
Eq. Rep. 190 ; 24 L. J. Ch. 99 ; 24 L. T. O. S. 
106 ; 3 W. R. 82 ; 69 E. R. 385. 

H. Practice and Procedure, 

See, generally, Admirai^ty, Vol. I., p. 172, Nos. 
835-837 ; Conflict of Laws, Vol. XI., p. 474, 
Nos. 1283, 1293, 1294; Corporations, Vol. XIII., 
pp. 429 et seq,, <&:, generally. Practice A Procedure. 


8530. Parties — Directors personally liable under 
forel^ law.] — ^A bill stated that pltfs. entered into 
certain contracts with D. for the repair, etc., of the 
steamship Great Eastern, A that those contracts 
were afterwards transferred by D. to deft, society, 
a French co., with limited liability, having offices 
in France A England. The bill further alleged 
that, according to the law of France, dii’ectors of 
cos. were personally liable for debts incurred by 
their cos. unless certain provisions A requisites 
were complied with, A that in this case those 
requisites had not been complied with, A it was 
prayed that certain goods on board the Great 
Eastern, upon which the pltfs. had a lien under the 
terms of their contract, might be sold, A the pro- 
ceeds applied towards payment of the pltf.’s 
claim ; A if the assets of the co. should be insuffi- 
cient, the directors might be declared personally 
liable to make good the deficiency. 

On demurrer for want of equity by E., one of the 
directors : — Held : ( 1 ) the allegations were suffi- 
cient to show that E. was a dhoctor at the time 
the contracts were entered into ; (2) the directors 
were personally liable under the French law ; (3) 
the ct. had the power of taking the accounts of 
the CO., inasmuch as it had an office in England ; 
(4) E. was a proper party to the taking of such 
accounts A to the sale of the goods. — Bower v, 
Soct^:tU des Affri<:teurs du Great Eastern 
(1867), 17 Ju T. 490. 


Sub-sect. 2. — In Foreign Courts. 

8531. Proceedings against members within juris- 
diction — Failure to comply with order of court — 
To register company.] — Bulkeley v. Sciiutz, 
No. 8511, ante. 

Effect of foreign judgment.] — See Conflict op 
Laws, Vol. XI., pp 445, 446, 449, 450, 460, 467, 
Nos. 1042, 1073, 1074, 1170, 1232, A generally. 
Conflict of Laws, Vol. XI., pp. 444 ct seq. 

8532. Effect of foreign liquidation — On contract 
with English company.] — ^A contract for delivery 
A acceptance of certain quantities of cox)per was 
made between a co. whose registered office was in 
the United Kingdom, A a co. incorporated under 
decrees A arts, of assocn. according to the law of 
France, with their principal office in Paris A having 
no place of business in the United Kingdom. 
Subsequently the Fi'ench co. was declared to be in 
J udicial liquidation under the direction A super- 
vision of the Tribunal of Commerce of the Seine : — 
Held : the judicial liquidation in France did not 
revoke the contract. — Tii arsis Sulphur A Copper 
Co., Ltd. v, Soci6t6 des MF.taux (1889), 58 
L. J. Q. B. 435 ; 60 L. T. 924 ; 38 W. R. 78 ; 
5 T. L. R. 618, D. C. 

Annotations: — Mentd. British Wagon Co. v. Gray. [1896] 
1 Q. B. 35 ; Montgoinorj* v. Liebonthal, [1898] 1 Q. B. 487, 


Sub-sect. 3. — Concurrent Proceedings in 
English and Foreign Courts. 

See, also, Conflict op Laws, Vol. XI., pp. 480, 
484, 485, Nos. 1335, 1369-1373, A generally, CoN- 
flk^t of Laws, Vol. XI., pp. 477 eA seq. 


Bay Co. (1884), 1 B. C. R.,pt.II. 102.— 

CAN. 

p. Leave to sign final judgment,] — 
Leave was given to sign llnal judgment 
against a co. incorporated A having 
Its head office, & in process of liquida- 
tion in England, but doing business & 
having assets & liabilities in Ontario. — 
Plummer v. Lake Superior Native 
Copper Co. (1885), 10 P. 11.527.— CAN. 


q. .] — A foreign co. was not 

Incorporated in the T. where it had 
not chosen to be sued but where it 
possessed luimovablo nroporty. It 
was registered & had Its bead omco & 
board of directors abroad : — Held : in 
the absence at any arrest to found 
jurisdiction, the ct. had no jurisdiction 
to entertain a suit against such co. — 
Haydon & Co.'s Trustee v. Thistle 


llKEF Gold Mining Co., Ltd. (1895), 
2 O. R. 175.— S. AF. 

PART XII. SECT. 7, SUB-SECT. 8. 

r. Appointment of receiver — Where 
receiver already appointed by Eng- 
lish court — Postponed till mitcome of 
English proceedings,] — The holder of 
bonds of a joint-stock co., after 
instituting proceedings in England, for 
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8ect» 7. — Actions and proceedings : Siib-sect, 3. 

2 .] 

8533. Receiver appointed In English proceedings 
— Before liquidation abroad — Receiver not dis- 
charged.] — Defts., a French co., being indebted to 
pltfs. in a sum of £42,000, allowed judgment to go 
against them by default on Apr. 1889. On 
Apr. 8 a receiver was appointed in England of 
the property, then in this country, the subject of 
the action, in which defts. had an interest. On 
Apr. 15 defts. were declared by a French ct. to be 
in liquidation, & a liquidator was appointed. By 
French law the appointment of a liquidator dates 
back ten days earlier than the date of his appoint- 
ment ; — Held : the appointment of a liquidator in 
Franco could not be held to relate back so as to 
override the appointment by English law of a 
receiver of property situate in England. — Mason 
&; Barry, Ltd. v. Soci6t6 Industrtelle et 
C oMMERCTALE DE8 Mi':taux (1889), 5 T. L. R. 582, 
C. A. 

8634. Right of creditors to prove in 

foreign liquidation.] — Defts. having on Apr. 4, 

1889, obtained a judgment against the Soci^.t^ des 
M^taux, a receivership order was made on Apr. 8, 
appointing a person to receive the interest of the 
Soci(^t4 in certain copper & pay the proceeds 
towards satisfying the judgment. On Ai3r. 15 
the Soci6t^, a French co., was placed in judicial 
liquidation, & pltfs. were appointed liquidators. 
On May 1 1 defts. proved in the liquidation in 
Paris were admitted. 


On an interpleader issue ordered to be tried 
between pltfs. & defts. : — Held : defts. were not 
debarred from asserting their rights under the 
receivership order by the fact of their having 
proved in the French liquidation. — Levasseur v. 
Mason & Barry, [1891] 2 Q. B. 73 ; 60 L. J. Q. B. 
659 ; 64 L. T. 761 ; 39 W. R. 596 ; 7 T. L. R. 436, 
C. A. 

Annotations : — Mentd. He Potts, Ejt p. Taylor, [1893] 

1 Q. B. 618 ; JRc Anglesey, De Galve v. Gardner, [1903] 

2 Oh. 727 ; Ideal Bedding Co. v. Holland, [1907] 2 Ch. 
1.57 ; Singer v. Fry (1915), 84 L. J. K. B. 2025 : Re 
Pearce, Exp. Official Receiver, [1919] 1 K. B. 354. 


Sect. 8.— WINDING UP. 

Sub-sect. 1. — In General. 

8535. Effect of foreign liquidation — On juris- 
diction of English court.] — Re Matheson 
Brothers, Ltd., No. 8542, post 

8536. .] — A colonial co., having a 

branch office in England, was being wound up 
voluntarily in the colony, subject to the 
vision of the ct. Upon a creditor’s petit;:::. o> 
presented for the compulsory winr^^-sT. 

co. in England, it was arrangtjd 1 tvVb*.! 

& the co. that the lOnglish manager should be 
appointed the attorney of the colonial liquidator, 
& that the pfitition should stand over generally 
ut3on the undertaking of the co. not to remove 
the English assets without/ the leave of the ct., & 


the sale of the partnership property, 
which was situated in Canada, & after 
appointment of a receiver in England of 
the estate in England & Canada, iilod 
a bill in this ct. for like purpose, & this 
ct. appointed the agent of the receiver, 
receiver here ; after which it appeared 
that the co. went into liquidation, the 
liquidator being the same person as 
had been appoint-ed receiver In 
England. Pltf., after an amendment 
of his hill stating these proceedings, 
moved for a decree in the terms of the 
prayer of the bill ; hut the ct. refused 
to make such a decree until it was 
sboum what the position of matters 
was In England, & the steps about to 
be taken there, so as to avoid any con- 
flict between the two cts., & mould the 
order here to give the appropriate 
reUef, without interfering with the 
steps which were being taken in 
England for the same object. — Louth 
V. Western op Canada Oil Lands & 
Works Co., Ltd. (1875), 22 Gr. 557.— 
CAN. 

s. Liquidator empowered to make 
calls — By order of English court — 
Leave given to enforce payment.] — A co. 
registered in England was being wound 
up by the English cts., & an order 
had been made giving the Official 
Receiver & Liquidator leave to make a 
call upon the contributories of the co. 
Certain Irish contributories had foiled 
to pay the amount of the call. On an 
ex parte application, leave was rfven to 
the Official Receiver & Liquidator to 
enforce the order of the English ct. 
by issuing & serving on defaulting 
Irish contributories an originating 
summons requiring them to pay the 
amounts in which they were respec- 
tively In default. — Re Bank of Egyi»t, 
Ltd., [1913] 1 I. R. 502.— IR. 

t. Jurisdiction not exercised — Rend- 
ing winding up by English court — 
Validity of compromise of liability on 
calls.] — Carbon (New) Syndicate, 
Ltd. (In Liquidation) v . Seton 
(1904), 12 S. L. T. 191.— SCOT. 

a. Company being wound up by 
EngHeh count — Execution by judigment 
creditor stayed — Claim direct^ io be 
entered under liqui^tion instead .] — 


Where a creditor vdth notice of the 
liquidation in England of a co. regis- 
ievod ill England but carrying on 
business & having its princip'^il assets 
in the Cape Province, obtained a 
judgment against & attached property 
belonging to the co. in satisfaction of 
the judgment, the ct. directed a stay 
of execution leaving the creditor to 
claim under the licinidation.— Allen & 
Hhaw, Ltd. (In Liquidation) v . 
King (1912), 3 C. P. D. 115.— S. AF. 

b. Liquidators appointed in volun- 
tary liquidation abroad — Recognised sub- j 
ject to rights of local creditors .] — Where | 
the liquidators appointed under a 
voluntary winding up of a co. in 
England applied to have their appoiiit- 
meut recognised, the ct. declared them 
entitled to the solo administration of 
all assets in Capo Colony, subject to 
certain conditions for the i)rotoction 
of the rights & interests of local ! 
creditors . — Re Lenders Co., Ltd. 
(In Liquidation), Ex p. Guedalla 
(1908), 25 S. O. 407.— S. AF. 


PART XII. SECT. 8, SUB-SECT. 1. 

c. Effect of foreign liquidation — 
On jurisdiction of local court — When 
company fanned under foreign juris- 
diction .] — The Winding -up Act, R. S. C. 
1906, c. 14'4, applies to all cos. carrying 
on business in Canada. The juris- 
diction of the ct. to wind up a co. is 
not taken away or defeated by the fact 
that a winding-up order has already 
boon made in a foreign coimtry — even 
in the country of the co.^s origin. As 
soon as a winding-up order is made, 
the provisions of Dominion Statute 
apply* & <5ontrol the entire situation. — 
Re Breakwater Co. (1914), 33 O. L. R. 
65 ; 7 O. W. N. 672.~CAN. 

d. On action peiiding against 

company locally — Stay of proceedings.] 
— A trading co. incorporated in 
England under Companies Act, 1862, 
has, by virtue of its incorporation, a 
corporate status in any part of the 
British dominions. Therefore local 
legislation is not necessary to confer 
upon Buoh a co. a corporate character 
In this colony, although such legislation 


may bo needed to enable the co. to 
pursue some of the special objects for 
which It has been formed. Under a 
winding-up order madcs by the Ct. of 
Ch. under the above Act, the real & 
personal assets in N.Z. of an English 
eo. are effectually bound. Therefore, 
where the leave of the Ct. of Ch. has 
not boon obtained to bring or prosecute 
an action in the colony against a co. 
after a windiug-np order has been 
made, the ct. will, on motion, stay tho 
I)roceeding8. — Bank of Otago v. 
Commercial Bank of New Zealand, 
Mac. 233.— N.Z. 

e. On execution levied by 

local judgment creditor — Stay of execu- 
tion.] — Where the ct. grants recog- 
nition to foreign lifpijdator, mider a 
foreign scheme of voluntary liquidation, 
it will stay execution by a local 
creditor who with knowledge of the 
facts has proceeded to obtain judgment 
against the co. — Re African Farms, 
Ltd., [1906] T. S. 373.— S. AF. 

f. Prhicipal administration — In 
country under whose law company 
formed — When assets not all under same 
jurisdiction.] — In tho administration 
of the affairs of an Insolvent co. which 
has assets & liabUltios in different 
jurisdictions, tho English law requires, 
that subject to any positive local law, 
the assets of tho co. are to be treated 
in such manner as to provide for the 
equal treatment of all creditors, irre- 
spective of tho place where their debts 
were contracted or their proofs made. 
The country or colony under w'hoso 
law a CO. is first formed is to be deemed 
the domicil of the co., & tho adminis- 
tration of tho affairs of tho co. in that 
country or colony is to ho deemed the 
principal administration, & all adminis- 
trations of the affairs of the co. under 
other jurisdictions are to be deemed 
ancillary administrations. — Re Shaw 
(A.) & Co., Ltd., Ex p. Mackenzie 
(1897), 8 Q. L. j. 93.— AUS. 

g. Jurisdiction to make order — 
When execution levied by foreign judg- 
ment creditor.] — Tho S. Co., Incor- 
porated In Victoria, for some time 
carried on salvaging operations in 
Tasmania, but meeting with no success 
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to ^ve notice to petitioner of any action which 
mi^t be thereafter commenced against the co. 
The judge refused to sanction this arrangement, 
& made a compulsory order on the ground that 
this course was for the interest of all parties, but 
limited the powers of the official receiver to the 
collection of the English assets, & the settling the 
list of English creditors, & intimated that some 
limitation ought to be placed upon his remunera- 
tion : — Held: (1) the question being one of con- 
venience, there was no sufficient ground for 
interfering with the discretion of the ct. below ; 
(2) the liquidator’s remuneration must be limited 
to a percentage on the assets of the co. recovered 
in England. — Re Federajl Bank op Australia, 
Ltd. (1893), 62 L. J. Ch. 561; 68 L, T. 728 ; 
37 Sol. Jo. 441 ; 2 K. 416, C. A. 

8537. Provisional liquidator — ^Appointment.] — 
Re Mercantile Bank of Australia, No. 8548, 
‘post. 

8538. Liquidator— 'Remuneration.] — Re Federal 
Bank of Australia, Ltd., No. 8536, ante. 


Sub-sect. 2. — Companies which may. be wound 

Tip 

< < i« ' 

8539. Company with English & foreign bonds — 
Shares divisible equally between English & foreign 
allottees.] — An Anglo -Belgian co. constituted a 
societe anonyme, with domicil at Brussels, a board 
of directors there <fe in London, & shares divisible 
equally between England & Belgian allottees, was 
formed for making a railway & canal in Belgium ; 
but being unable to comjjlete the undertaking 
within the time limited, contracted, with the con- 
currence of the Belgian Go\i:/., to lend the caution- 
money to other railway cos. for a definite x>eriod : — 
Held : the co. was within the operation of the 
winding-up Acts, &, notwithstanding the collateral 
contract into which the co. had entered, the ct. 
had jurisdiction to adjudicate in resj>ect of tlie 
English shareholders. — Re Dendre Valley Bail- 
way & Canal Co., Fx p. Moss (1850), 19 L. J. Ch. 
474 ; 15 L. T. O. 8. 246 ; 14 Jur. 754. 

8540. Branch offices in England.] — The ct. will 
not interfere under the winding-up Acts, where 
there are judicial grounds for holding it not 
expedient to do so, A joint-stock banking co. 
established in India, liaving correspondents & 
liabilities in this country, suspended i:>ayment in 
India, & proceedings had been taken there by 


arrangement between certain shareholders in the 
co. & some of the creditors, in pursuance of which 
others of the shareholders were sued, who refused 
to contribute to the payment of the debts according 
to an assessment unequally made. A shareholder 
who was thus sued petitioned to have the affairs 
of the co. wound up under the winding-up Acts ; 
but tlie ct., presuming on the whole against the 
expediency of its interfering, declined to make the 
order, leaving those concerned to their ordinary 
remedies . — Re Union Bank op Calcutta, £Jx p. 
Watson (1850), 3 Be G. & Bm. 253 ; 19 L. J. Ch. 
388 ; 15 L. T. O. B. 389 ; 14 Jur. 1010 ; 64 E. li. 
467. 

Atmotaiions : — Consd. Reuss v. Boh (1871), L. R. 5 H. L, 
176 ; Re Syria Ottoman Ry. (1904), 20 T. L. R. 217. 

8541. London board.] — By the prospectus 

of a joint-stock co., provisionally registered in 
England, it was proposed to form a co., to be con- 
stituted a “ Compania Anonima ” in Spain, for 
the construction of a railway in that country. It 
was therein stated tliat the affairs of the co. would 
be conducted by a board of directors in London, 
where the co. had an office, assisted by a com- 
mittee in Madrid. The objects of the co. having 
faded: — Held: the English law applied to such 
a co., & it was within the jurisdiction of the ct. 
to dissolve the co. & wind it up . — Re Madrid & 
Valencia Ry. Co., Ex p. Jajvies, Ex p. Turner 
(1849), 3 De G. & Bm. 127; 14 L. T. O. S. 268; 
14 Jur. 55 ; 64 E. R. 410 ; on appeal (1850), 
2 Mac. & G. 169, L. 0. 

Annotations : — Consd. He Gisiieral Company for Promotion 
of Land Credit (1860), 5 Ch. App. 363. Reid. Ha Dondro 
Valloy Ry. & Canal Co., Kx p. Mohs (1850), 3 9 L. J. Ch. 
474 ; Re Bank of Gibraltar & Malta (1805), 34 Beav, 556 ; 
He Matheaon (1884), 27 Ch. D. 225. Mentd. Carron Iron 
Co. r. Maclaren (1855), 5 H. L. Cas. 416. 

8542. EngUsh assets— English liabilities.] 

— The ct. has jurisdiction under 1862 Act, s. 199, 
to wind up an unregistered joint-stock co., formed, 
& having its princifial place of business in New 
Zealand, but having a branch office, agent, assets, 
& liabilities in England. Tlie pcmdency of a 
foreign liquidation does not affect the jurisdiction 
of the ct. to make a winding-up order, in respect 
of the co. under such liquidation, although the ct. 
will as a matter of international comity have 
regard to the order of the foreign ct. It being 
alleged that i>roceedings to wind up the co. were 
pending in New Zealand, the ct., in order to secure 
the English assets until proceedings should be 
taken by the New Zealand liquidators to make 
them available for the English creditors pari passu 


disoontinnod thorn & wont into volun- 
tary liquidation in Victoria. While 
the operations were being carried on 
in Tasmania, the co. had no offloo there. 
Two Tasmanian creditors obt^ained 
judgments against the co., 8c caused 
the Tasmanian assets of the co., a 
stranded ship & gear, to bo seized 
under a writ of fl. fa. A Victorian 
creditor filed a petition for winding up 
the oo. under Foreign Companies Acts 
& obtained, ex parte^ an order restrain- 
ing the execution creditors from 
further proceeding with the execution 
& directing the bailiff to withdraw 
from possession. The execution cre- 
ditors applied to the ct. to rescind 
this order & subsequently opposed the 
winding -up petition on the ground that 
the ot. had no jurisdiction to make a 
winding-up order : — Held : in the 
olroumstances the ot. had jurisdiction 
to entertain the petition ; & the oo. 
should be wound up, 8c also the 
restraining order should not bo dis- 
turbed . — Re SONGVAAB, KTO. CO. 
(1918), 14 Tas. L. R. 92.— AUS. 

h. Liquidator — Appointed under 
foreign jurisdiction — Necessity for recog- 


nitio7i — Wheii security required .] — 
Whore a foreign co. under liquidation 
abroad, has assets in the Transvaal, the 
proper course is for the foreign liquida- 
tors to apply to the ct. to recognise 
their position & capacity in this 
Colony. The ct. will deal with each 
such application on its own merits, 8c, 
if satisfied that the convenient & 

g roper 00 x 0*86 is to avoid, a double 
quldation, will recognise such liquida- 
tors, but may safeguard the interests 
of local creditors by directing security 
to bo lodged or otherwise. — Donappson 
V. British Soitth African Asphapte 
& Manufacturing Co., Ltd., 11905] 
T. S. 753. — S. AF. 

li;, Conditions for protec- 

tion of local creditors' interests .] — When 
a foreign co., carrying on bu^ness in 
the Cape Province, goes into liquidation 
8c a liquidator is appointed In the 
foreign country^ the ct., in granting 
recognition ot the foreign liquidator, 
will Impose such conditions as may be 
necessary for the protection of the 
Interests of local creditors, but cannot 
appoint a local liquidator to act jointly 
with the foreign liquidator in the 


liquidation of the business of tlie co. 
In the Capo Province . — Ex p. Atkky 
(London), Ltd. (Liquidator), 11921] 
C. P. D. 092.— S. AF. 

l. Procedure — When security for costs 
required.] — Sect. 287 of Companies 
Act, 1910, does not apply to a co. not 
registered in Victoria; but the ct. may, 
in the exercise of its general direction, 
order pltf. foreign co., in liquidation, 
to give security for costs, at all events, 
where it is not shown that pltf. will 
have sufficient assets in Victoria, when 
judgment is given, to satisfy costs 
which may be awarded to deft. — J. 
Faulk Hermann, Ltd. v. Linden, 
[1914] V. L. R. 615.— AUS. 

m. To set aside loinding-up 

order .] — A wlndiug-up order under 45 
Viet. o. 23 (D), winding up a foreign 
co. doing business in Ontario, made by 
one judge, will not bo set aside by 
another. An application for that pur- 
pose must be made to the divisional ot. 
— Re Lake Superior Native Copper 
Co., Ltd., Re Plummer (1885), 9 O. R. 
277,— CAM. 
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Sect. 8. — Winding up : Sub-sect. 2. Sed. 0. Part 
XII I, Sect. 1.] 

with those in New Zealand, sanctioned the accept- 
ance of an undertaking by the solr. for the English 
agent of the co., that the English assets should 
remain in statu quo until the further order of the 
ct. — Re Matheson Brothers, Ltd. (1884), 27 
Ch. D. 225 ; 51 L. T. Ill ; 32 W, R. 840. 

Annotation — FoUd. Re Syria Ottoman Ry. (1904), 20 

T. L. R. 217. 

8543. .] — The ct. has juris- 

diction, under 1802 Act, s. 199, to wind up a co. 
formed & registered in Australia wMch has a 
branch office, assets, & liabilities in England. 

A petition having been presented in England 
to wind up an unregistered co., alleging that a 
winding-up order had been made in Australia, 
the ct. made a winding-up order, but directed the 
English hquidator not to act-, except under the 
directions of the judge, save for the puipose of 
getting in the English assets & settling the list of 
English creditors. — Re Commercial Bank of 
South Australia (1880), 33 Ch. D. 174 ; 55 
L. J. Ch. 070 ; 55 L. T. 009 ; 2 T. L. R. 714. 
Atinotation : — FoUd. Re Fiideral Bank of Aiintralia (1893), 

62 L. J. Ch. 561. 

8544. Notice to foreign liquidator.] — 

Re Victoria Date Co., Ltd. (1898), 42 Sol. Jo. 755. 

8545. .] — A foreign co., which is 

incorporated under the laws of a foreign State, 
but which has an office &> assets in England, can 
be woimd up in this country, under 1802 Act, 
s. 199. — Re Syria Ottoman Ky. Co. (1904), 20 
T. L. R. 217. 

8546. English agency.] — A joint-stock co. 

formed in India, & incorporated by registration 
under Indian law, & having its principal place of 
business in India, with an agent & branch office 
in England, may be wound up under the 1802 Act. 
— Re Commercial Bank op India (1808), L. R. 

0 Eq. 517 ; 10 W. R. 1104. 

Annotations : — Consd. Re Goniiral Co. for Promotion of Land 

Credit (1869), 5 Ch. App. 367, n. ; Re Imperial Anglo- 

German Bank (1872), 25 L. T. 895. Folld. Re Matheson 

(1884), 27 Ch. I). 225. 

8547. .] — Re Matheson Brothers, 

Ltd., No. 8542, ante. 

8548. .] — A banking co., incorporated in ' 

Australia, having a branch establishment in 
Ijondon, but with no registered office in England, is 
within 1890 (Winding up) Act. 

The official receiver is the person, under the Act & 
rules of 1890, who should be appointed provisional 
hquidator in the ordinary courses — Re Mercantile 
Bank of Australia, [1892] 2 Ch. 204 ; 01 L. J, Ch. 
417 ; 07 L. T. 159 ; 40 W. R. 440 ; 30 Sol. Jo. 303. 

8549. No branch office In England — English 
agency.] — There is no jurisdiction under 1802 Act, 
to wind up a foreign co. which has carried on 
business in England by means of agents, but 
which has no branch office of its own there. — Re 
Lloyd Generate Italiano (1885), 29 Ch. I). 219 ; 
54 L. J. Ch. 748 ; 33 W. R. 728. 

Annotation .‘—Gou&Hl. Re Syria Ottoman Ry. (1904), 20 

T. L. R. 217. 

8550. English held shares — Uncalled share capital 
in England.] — Semhle : the ct. has jurisdiction to 
entertain a petition for winding up a foreign co., 
some of the shares being held, & there being some 
uncalled capital, in this country. — Re Jarvis 
Conklin Mortgage Co. (1895), 11 T. L. R. 373. 

8551. Company not fully formed — No Incorpora- 
tion.] — In Apr. 1871, a prospectus was published 
of a co. to be called the Imperial Anglo-German 
Bank, the head office to be in Berlin, with a 
branch in London. The prospectus published 
the names of the secretary & of twelve direc- 


tors, five of whom were resident in Berlin & 
seven, some of whom were Germans, in England. 
It stated that by the provisions of the German law, 
under which the co. was to be incorporated, 
appets. for shares could not be made liable before 
the incorporation of the co., & that their money 
must therefore be returned in full if the under- 
taking should not be proceeded with. It further 
stated that a moiety of the shares had been sub- 
scribed for in Germany, & 10 per cent paid 
thereon, which was required by the German law 
before the incorporation of a co., & it invited sub- 
scriptions for the remaining moiety. On May 20, 
a large order for advertisements was given at the 
temporary London office of the inclioate co. to R., 
an advertising agent, by the secretary in the 
presence of the principal promoter of the co. The 
remaining moiety of the shares was allotted in 
England, & 10 i)er cent paid thereon. But it 
having turned out subsequently that the first 
moiety of the shares had not, in fact, been sub- 
scribed for in Germany, nor the requisite per- 
centage paid thereon, the co. was never incor- 
porated. Upon a petition by R. stating these 
facts, & praying that the Imperial Anglo-Gennan 
Bank might be wound up by the ct. : — Held : the 
Imperial Anglo-German Bank, i^ot having been 
incorporated, never came into existence, could 
not be wound up. Semhle : the provisional 
directors of an indicate co. do not constitute an 
assocn. which can be wound up under 1862 Act, 
s. 199. — Re Imperial Anglo-German Bank 
(1872), 26 L. T. 229, C. A. 

Annotation : — Refd. Rc Matheson (1884), 27 Ch. D. 225. 

8552. Company carrying on business in Scotland 
& in England — Company registered in Scotland.] — 

Re Scottish Joint Stock Trust, [1900] W. N. 
114. 

8553. Unregistered company of not more than 
seven members.] — Under 1862 Act the ct. has no 
jurisdiction to wind up a foreign unregistered co. 
not consisting of more than seven members. — New 
York <fc Continental Line (1909), 54 Sol. Jo. 117, 


Sect. 9.-^ SCHEMES OF ARRANGEMENT. 

8554. Under Joint Stock Companies Arrange- 
ment Act, 1870 (c. 104) — Whether applicable to 
colonies.] — ^Abovo Act does not apply to the 
colonies. Accordingly a scheme of arrangement 
thereunder sanctioned by an English ct. is quoad 
the colonies a proceeding in a foreign ct., & cannot 
be pleaded by the co. in a Victorian ct. as a 
defence to an action by a non-assenting Victorian 
creditor for the full amount of her claim. — New 
Zealand Loan & Mercantile Agency C-o. v. 
Morrison, [1898] A. C. 349 ; 67 L. J. P. C. 10 ; 
77 I.. T. 603 ; 46 W. R. 239 ; 14 T. L. R. 141 ; 
5 Mans. 171, P. C. 

A7im)tatio7i8 : — Mentd. Re Debtor (No. 333 of 1917), Rx p. 
Debtor (1918), 34 T. L. R. 277 ; Rc Nelson, Ex p. Dare & 
Dolphin, 11918] 1 K. B. 459. 

8555. Whether meeting of creditors in 

England ordered — Meeting of creditors abroad.] — 

Re Queensland National Bank (1893), 37 
Sol. Jo. 632. 

8556. No liquidation abroad.] — (1) 

In considering whether a scheme ought to be 
sanctioned under above Act, the ct. has to see that 
the Act has been complied with ; that the majority 
are acting bond fide, & not overriding the minority 
for purposes of their own ; & that the scheme is 
itself a reasonable one. 

A winding-up order having been made against 
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an English bank carrying on business in Australia, 
an order convening the creditors provided that 
“ the creditors should be permitted to vote at 
the meetings personally or by proxy, & that the 
creditors in Australia should be at liberty to 
give proxies to persons to be designated for the 
purpose by the official receiver for or against a 
scheme, or to any other person entitled to vote at 
the meeting whom they might think proper, 
provided that such proxies were deposited at the 
office in Melbourne or Sydney of the bank, not 
later than three days prior to the holding of the 
meetings in London, & that particulars of the 
proxies so deposited were communicated by 
telegram to the official receiver for use at the 
meetings.” At a meeting held pursuant to the 
order a scheme of reconstruction was ajiproved by 
a majority of creditors largely exceeding, by 
reckoning the votes of Australian creditors who 
had deposited proxies in Australia as directed, the 
statutory majority required by above Act, sect. 2. 
The proxy papers were not in England at the date 
of the meeting : — Held : (2) there was power to 
make the order allowing Australian creditors to 
vote by proxy provided they dcx)osited proxies 
in Australia, <fe the results of the proxies were 


telegraphed to England ; (3) the proxies so 

deposited in Australia, not being intended for the 
purposes of voting at one meeting only so as to 
require a penny stamp before execution, & having 
been first executed out of the United Kingdom, 
might be stamjied after execution with a 10a. 
stamp within thirty days after being received in 
England; (4) the votes of the Australian creditors 
were valid, & ought to be reckoned. — Re English, 
Scottish & Australian Chartered Bank, [1893] 
3 Ch. 385 ; 02 L. J. Oh. 825 ; 69 L. T. 208 : 42 
W. R. 4 ; 9 T. L. R. 581 ; 37 Sol. Jo. 642 ; 2 R. 
574, C. A. 

Annotations: — As to (1) Folld. lie London Chartered Bank 
of Australia, [1893] 3 Gh. 540. Refd. lie Queensland 
National Bank (1893), 37 Sol. Jo. 632 ; Rc Tea Corpn., 
Sorsble V. Same Co., [1904] 1 Ch. 12. As to (2) Refd. Re 
Canning Jarrah Timber Co. (1900), 69 L. J. Ch. 416. 
OeneraUyt Refd. Rc Syria Ottoman Ky. (1904), 20 T. L. It. 
217. Mentd* Re A Debtor, Ex p. J^oak Hill Goldfield, 
[1909] 1 K. B. 430. 

8557. Petition for English winding up — 

For purposes of having scheme sanctioned in 
England.] — Re Australian Joint Stock Bank, 
Ltd., [1897] 41 Sol. Jo. 409. 

Annoiniion : — Distd. Rc Melbourne Brewery & Distillery, 
11901] 1 Ch. 453. 
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Sect. 1. -COMPANIES WHICH ARE ILLEGAL. 

8558. Unincorporated company acting as cor- 
porate body.] — 111 assumpsit for work & labour, &; 
money expended in the purchase ? of shares in a 
concern called tlie “ Equitable Ijoan Bank Co.,” 
it appeared that the co. professed to liave a capital 
of £2,000,000, in shares of £50 each ; tliat a 
deposit of £1 per share was rc^quired on the delivery 
of certificates for shares to tiie holders ; that the 
shares were to be transferable without any 
restriction, & that the holders were to be subject 
to such regulations as might be contained in any 
Act of Parliament passed for the government of 
the society, in the meantime, to such regulations 
as might be made by a committee of management. 
No evidence was given as to the particular objects 
or tendency of the co. : — Held : upon tliis evidence 
the co. was to be considered illegal, & Avithin the 
operation of the 0 Geo. 1, c. 18, as having trans- 
ferable shares, affecting to act as a body 
corporate without authority by charter or Act of 
Parliament ; & pltf. consequently could not main- 
tain his action, which arose out of an illegal 
transaction. — Josephs v, Pebrer (1825), 3 B. & 0. 
639 ; 1 C. & P. 507 ; 5 Dow. & Ry. K. B. 542 ; 
3 L. T. O. S. K. B. 102 ; 107 E. R. 870. 

Annotations : — Refd. Jackson v. Cocker (1841), 4 Beav. 59 ; 

London Grand Junction liy. v. Freeman (1841), 2 Man. & 

G. 606. 

8559. .] — A great number of persons at B. 

covenanted by a deed of co-partnership to raise 
a large capital, £20,000, by small subscriptions of 
£1 for each share, for the purpose of buying corn, 
grinding it, making bread, & dealing in & dis- 


tributing flour or broad amongst the partners, 
under the name & firm of the B. co., & under the 
management of a committee ; & covenanted 

that no partner should hold more than 20 shares 
unless the same should come to him by marriage, 
etc., or act of law ; & that each member should 
weekly purchase of tlie co-i>artnership a certain 
quantity of bread or flour, not exceeding Is. in 
value for eacli share, as the committee should 
appoint ; & that no partner should assign his 

share, unless the assignee should enter into 
covenant with the other partner for tlie per- 
formance of all covenants in the original deed ; 
& that the majority of partners at a iiublic meeting 
might make bye-laws to bind the whole. Upon 
an indictment against several of the j^artners, 
charging them, upon 6 Goo. 1 (c. 18), ss. 18, 19, as 
for a public nuisance, with intending to prejudice 
& aggrieve divers of the King’s subjects in their 
trade & commerce, under false pretences of the 
y>ublic good, by subscribing, collecting, & raising, 
& also by making subscriptions towards raising 
a large sum for establishing a new &> unlawful 
undertaking, tending to the common grievance, 
etc., of great numbers of the King’s subjects in 
theii* trade & commerce, i.e, making subscriptions 
towards raising £20,000 in 20,000 shares, for the 
purpose of buying corn, & grinding & making it 
into flour & bread, & dealing in & distributing the 
same ; & also with presuming to act as a cor- 
porate body, & pretending to raise a transferable 
& assignable stock, for the same purposes : the 
jury having found specially, that the co. was 
originally, during the high price of provisions, 


PART XIIL SECT. 1. 

n. Under Lotteries Acts — Com- 
pany incorporated in (Queensland — Sell- 
ing land in Victoria.y—A co. was 
formod In Q. for the purpose of dis- 
posing by lottery of land In M. belong- 


ing to a building society, which was 
diily incorporated & re^stcred in Q. 
The lottery was to be drawn in B. 
Defts. were appointed as agents of the 
CO. in V., & received application for 
shares in such lottery scheme : — Held : 


though the lottery was to be draAvn in 
Q., it was an endeavour to dispose of 
lands in M. by a lottery vdthin Police 
Offences Act, 1894 (No. 1126), s. 37. — 
Cawseyv, Andrews (1894), 20 V. L. li. 
332.— AUS. 
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‘Companies which are illegciL] 

instituted from laudable motives, & for the pur- 
pose of more regularly supplying the town of B. 

& the neighbourhood with flom' & bread, & that 
the same was originally, still was, beneiicial to 
the inhabitants at large, but was, i.e, at the time 
of finding the special verdict, which did not 
include the time of the offence charged in the 
indictment, prejudicial to the bakers millers 
of the town & neighbourhood in their trades : — 
Held : (1) the case was not within the Act on 
w^hich the indictment was framed ; for, (2) the 
fact of any nuisance was negatived by the special 
verdict, during the time to which the offence 
charged related ; (3) though defts. were foimd to 
have raised a large capital by small subscriptions, 
which was one ingredient of a nuisance mentioned 
in the Act ; i,e. where referable to undertakings 
prohibited by the Act ; & though the shares were 
made transferable to a certain extent, but to a 
certain extent only, i.e. upon the vendee’s entering 
into similar covenants with the original paHners, 
wdiich might be anotlier ingredient of a nusiance 
in the Act ; &■ though deft-s. had assumed certain 
equivocal indicia of a corpn., i.e. the taking a 
common name, though this was not found by the 
jury ; having a managing committee, general 
meetings, & a iiower to make bye-laws ; yet all 
these things being done for tlie purpose of buying 
corn & making it into flour <fc bread for the supply 
of tlie partners, which did not upon the face of 
it, appear to be a dangerous & mischievous under- 
taking, tending to the common grievance, etc., 
nor was it found in fact so to be ; & not being one 
of the specific nuisances prohibited by the Act; 
namely, the acting or pretending to act as a body 
corporate ; the raising or pretending to raise 
transferable stock — even if that were a nuisance 
per se within the Act, without reference to the 
natm’e of the undertaking ; the transferring or 
pretending to transfer any shares in such stock 
wdthout authority by statute ; the acting or pre- 
tending to act under any charter granted for 
special & different purposes by persons using such 
charter for raising or transferring stock ; or so 
acting under any obsolete chart(;r, become void 
or voidable by non-user, abuser, or for want of 
election ; it was not within the terms & intent 
of the nuisances created by the Act. — R. v. Webb 
(1811), 14 East, 400 ; 104 E. R. 058. 

Annotations: — As to (1) ReSd. Brown v. Holt (1812), 4 

Taunt. 587 ; Kinder v. Taylor (1825), 3 L. J. O. S. Ch. 68. 

As to (3) Distd. Josei)hs v. Pebror (1825), 3 B. & C. 639. 

Refd. Nockells v. Crosby (1825), 3 B. & (J. 814 ; Harrison 

V. Hoathom (1843), 6 Man. & G. 81. 

8560 . .] — ^Acting as a corporate body, not 

being such, is an offence at common law. — K inder 
V. Taylor (1825), 3 L. J. O. S. Ch. 08. 

8561 . What amounts to assumption of 

corporate character — Creation of transferable 
stock.] — A CO. formed for the purpose of making a 
railway, one of the regulations of which was, that 
15,000 shares of £50 each should be raised, & then, 
that application should be made to Parliament, & 
which, after continuing for rather more than a 
year, was dissolved, because no ehgible line of road 
could be found, is not an illegal co., under 6 Geo. 1, 
c. 18, so as that a party, who has bought shares, 
may, on that account, recover back the money 
paid for them. — Kempson v. Saunders (1826), 
4 Bing. 5 ; 2 C. & P. 366 ; 12 Moore, C. P. 44 ; 
6 L. J. O. S. C. P. 6 ; 130 E. R. 669. 

Annotation : — Mentd. Watkins v. Huntley (1826), 2 C. & P. 

410, n. 

8562 . .] — There is no objection 


upon 6 Geo. 1, c. 18, ss. 18, 19, as for a publm 
nuisance Sc grievance, to articles of agreement, 
whereby 60 persons agreed to raise 200 shares 
at £210 each, by small monthly subscriptions, for 
building houses for each other, every holder 
paying interest on his shares till paid up ; with a 
stipulation for the members to employ certain 
tradesmen only in the building ; with power to 
each member to sell his shares & transfer them in 
the books of the society, provided that the pur- 
chaser should be approved at a meeting of the 
society, & should, on his admission, become a 
party to the original articles ; for there is nothing 
illegal, per se in the general object, or in the mode 
of executing it ; nor is such a limited power of 
transferring the shares a raising of transferable 
stock within the mischief of the Act. — Pratt v. 
Hutchinson (1812), 15 East, 611; 104 E. R. 


936. 

Annotations : — ^Distd. JoBopbs v. Pobrer (1825), 3 B. & O. 
639. Refd. Nockels v. Crosby (1825), 3 B. & C. 814. 

3563 , .] — Debt on bond, con- 

ditioned for paying pltf. £10,000, upon his forming 
a CO., & procuring purchasers for 9,000 shares 
therein ; such co. to carry on a distillery according 
to a process for which a patent had been granted. 
Plea, tliat the patent contained a proviso^ 
it void if transferred to more than ; that it 

ixrncj r>'f1 tllP shfillld COnsist Ot U 




five, & be foimed for the purpose of enjoying the 
benefit of the letters-patent, of acting as a corporate 
body, & of^dividing the benefit of the patent into 
10,000 shares, transferable & assignable without 
charter from the King ; Sc that it was corruptly & 
illegally agreed between the i^arties, that pltf. 
should form the co. for such ]3urposes, & should 
sell the 9,000 shares in order to raise a larger sum 
of money, under pretence of carrying on fhe 
privilege granted by the patent : — Held : the 
plea was a bar to the action. — Duveroier v. 
Fellows (1828), 5 Bing. 248; 2 Moo. & P. 384; 
7 E. J. O. S. C. P. 15; 130 E. R. 1056; affd., on 
other grounds (1830), 10 B. & C. 82(5; (1832), 
1 Cl. & Fin. 39, H. E. 

Annotations : — Consd. Blundell v. Wiiisor (1837), 8 Sim. 
601 ; (Garrard v. Hardey (1843), 5 Man. & G. 471 ; Har- 
rison V. Hoathom (1843), 6 Man. & G. 81. Refd. Condon 
Grand Junction Hy. v. Freeman (1841), 2 Man. Sc G. 606 ; 
Sheppard v. Oxenford (1855), 1 K. & J. 491 : Re Mexican 
& South American Co., Re Astou (1859), 27 Beav. 474. 
Mentd. Solarte r. Palmer (1834), 2 Cl. & Fin. 93. 


8564 . .] — Raising & transfer- 

ring stock is not a nuisance at common law. 
Therefore a plea to a count in assumpsit for money 
lent, stating that pltf. & deft. & other persons, did 
illegally associate in a certain illegal undertaking, 
tending to the common nuisance of the subjects ; 
that is to say, that pltf., deft., & the other persons, 
did act as a corporate body, & pretend to be a 
trading corpn., under the name, etc., & did pretend 
to raise & transfer stock in the said co., & that the 
said stock consisted of, etc., & did pretend to 
transfer & assign shares in such stock, without legal 
authority by Act of Parliament, etc., & that the 
money was lent for the purpose of furthering such 
illegal undertaking : — Held : bad, as not describing 
such an illegal assocn. as would constitute a 
nuisance at common law. — Garrard v* Hardey 
a843), 6 Man. Sc G. 471 ; 6 Scott, N. B. 469 ; 
12 E. J. C. P. 205; 7 Jur. 200; 134 E. R. 
648. 

8565. .] — A trading co. was 

established in 1835, upon the terms contained in 
the prospectus, which placed its affairs under the 
management of individual directors, but con- 
tained no provision as to the transfers of shares. 
The certificates of shares purported to give the 
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holder a title to the shares, which accordingly 
were treated as transferable by delivery of the 
certificates : — -Held : the having shares trans- 
ferable by delivery was not such an assumi)tion of 
a corporate character as to make the co. illegal. — 
Re Mexican & South American Co., G rise wood 
Sd Smith’s Case, De Pass’s Case (1869), 4 De G. & 
J. 644 ; 28 L, J. Ch. 769 ; 33 L. T. O. S. 322 ; 
5 Jur. N. S. 1191 ; 7 W. B. 681 ; 46 E. R. 211, 
L. JJ. 

AuTiotation : — Mentd. Re Royal British Bank, Mixer's Case 
(1859), 4 Do Q. & J, 575 : Re AthonoDum Life Assoc. Soo., 
OMnnock's Oaso (1860), John. 714 ; Re Mexican & South 
American Co., Costello’s Case (1860), 2 De G. F. & J. 302 ; 
Re Esgrair Mwyn Mining Co. & Joint Stock Companies 
Acts, 1856-57, Alexander's Case (1861), 3 L. T. 883 ; 
Re Phcenix Life Assoc., Ex p. Hatton (1862), 31 L. J. Ch. 
340 : Re Consols Insce. Assocn., Bcnnam’s Case (1865), 
11 Jut. N. S. 381 ; Re National Sc Provincial Marino 
Insce., Ex p. Parker (1867), 2 Ch. App. 685 ; Re Smith, 
Knight, Weston’s Case ( 1868), L. 11. 6 Eq. 238 ; Spock- 
man v. Evans (1868), 19 L. T. 151 ; Re Asiatic Banking 
Co., Ex p. CoUum (1869), 21 L. T. 350 ; Re Bank of 
Hindustan, China & Japan, Ex p. Kintroa (1869), 5 
Ch. Apij. 95 ; Re ConsoPs Insce. Assocn., Qlaiivillc'fl Cose 
(1870), L. K. 10 Eq. 479 ; Re Smith, Knight, Battle's 
Case (1870), 39 L. J. Ch. 391 ; Re European Bank, 
Dooring's Case (1871), 7 Ch. App. 292, n. ; Re European 
Bank, Masters’s Case (1871), 25 L. T. 582 ; Re Groat 
Wheal Busy Mining Co., King’s Case (1871), 40 L. J. Ch. 
361 ; R. V. Lamboum Valley Ry. (1888), 22 Q. B. D. 463 ; 
Re Discoverers Finance Corpn., [1908J 1 Oh. 141; Re 
Diflc6vefei.7-Ftn8nr9 C^ri>n.. Lindlar’s Case, [1910] 1 Ch. 
312. 

8566. S. P. Re Mexican & Souoh American 
Co., Aston’s Case (1869), 4 De G. & J. 320 ; 
28 L. J. Ch. 031 ; 83 L. T. O. S. 229 ; 5 Jur. N. S. 
779 ; 7 W. B. 539 ; 45 E. B. 124, L. XT. 

8567. Unincorporated company.] — Joint-stock 
cos. are not illegal because not incorporated. — 
Walburn V, INGILBY (1882), 1 My. &: K. 01 ; 
Coop, temp, Brough. 270 ; 39 E. B. 604, L. C. 
Armotation : — Mentd. Ilongliton v. Reynolds (1843), 2 Haro, 

8568. Company with shares assignable at will — 
Capital augmentable to unlimited extent.] — 

joint-stock co. formed for working gold mines in 
North America, tlio shares of which might be 
increased to an unlimited extent, & were made 
assignable at the discretion of the holder's, was 
held to be illegal <fe fraudulent. — Blundell v, 
WiNSOR (1837), 8 Him. 601 ; 6 L. .T. Oh. 304 ; 

1 Jur. 689 ; 69 E. B-. 238. 

Annotations : — Consd. Re Mexican South American Co., 
Re Aston (1859), 27 Beav. 474. Reid. London Grand 
Junction Hy. v. Freeman (1841), 2 Man. & G. 606 ; Butt 
V. Moiiteaux (1854), 1 K. & J. 98 ; Sheppard v. Oxenford 
(1855), 1 K. & J. 491. 

8569. .] — The mere circumstance of defts. 

having called themselves “ The Anglo-American 
Gold Mining Assocn.,” & professing to have stock 
transferable at the will of the holder, subject only 
to certain regulations as to rctgistering transfers & 
proof of title, did not sliow the assocn. to be a 
nuisance & public grievance at common law. — 
Harrison v, Heathorn (1843), 0 Man. & G. 81 ; 

6 Scott, N. B. 735 ; 12 L. J. C. P. 282 ; 1 L. T. 
O, S. 230 ; 134 E. B. 817. 

Annaiaiions : — FoUd. Re Mexican & South Ajncrican Co., 
Re Aston (3 859), 27 Beav. 474. Distd. Re Mexican & 
South Ajtnerican Co., Grisewood & Smith’s Case, De I’ass’s 
Case (1859), 4 De G. & J. 544. 

8570. Banking company — Non-compliance with 
6 Geo. IV., c. 42.1 — To an action brought by the 
Agricultural & Commercial Bank of Ireland, in 
the name of its public officer, deft, pleaded, that 
the co-partnership consisted of more than six 

ersons, & was established after the passing of 
Geo. 4, c. 42, & that the establishments or 
houses of business of the said co-paitnership had 
been “ from the time of the formation thereof 
until the commencement of this suit, & then were, 
at places in Ireland less than fifty miles, from 


Dublin, contrary to the provisions of the statute ” : 

Held : in order to support tliis plea, it was 
incumbent on deft, to show that there was such a 
branch bank for the whole time, viz. from the time 
of the original formation of the co. down to the 
time of the commencement of the suit. Sernhle : 
the existence at any time of such an establishment 
would be no defence to an action ; but it must at 
least be shown to have existed either at the time 
the contract was made, or at the commencement 
of the action. — Hughes v, Thorpe (1839), 6 M. & 
W. 656 ; 9 L. J. Ex. 109 ; 151 E. R. 278. 
Annotations: — Refd. Skinner v. Lambert (1842), 5 Scott, 

N. R. 197 ; Reddish v. Pinnock (1854), 10 Exch. 213. 

See^ also, Bankers and Banking, Vol. III., 
p. 140, No. 125. 

8571. Company for purpose of promoting secu- 
larist doctrine.] — The Secular Society, Ltd., was 
registered as a co. limited by guarantee under Cos. 
Acts, 1802 to 1893. The main object of the co., 
as stated in its memorandum of assocn., was to 
promote the principle that human conduct should 
be based upon natural knowledge, & not upon 
supernatural belief, & that human welfare in this 
world is the proper end of all thought & action ; — 
Held : it was not illegal in the sense of rendering 
the co. incapable in law of acquiring property by 
gift, & a bequest “ upon ti*uBt for the Secular 
Society, Ltd.” was valid. — Bowman v. Secular 
Society, Ltd., [1917] A. C. 406; 86 L. X Ch. 
568 ; 117 L. T. 161 ; 33 T. L. R. 376 : 61 Sol. Jo. 
478, H. L. ; ajfg, S. C. sub yiom. Re Bowman, 
Secular Society, J/ld. v. Bowman, [1915] 2 Ch, 
447, C. A. 

Annotations: — Reid. Bourne v. Keane, [1919] A. C. 815. 

Mentd. Cotman v. Brougham, [1918] A. C. 514; He 

Tetley, National Provincial Sc Union Bank of England r. 

Tetley, [1923] 1 Ch. 258. 

Company not registered under Companies Acts.] — 
See Part HI., Sect. 4, sub-soct. 1, ante, 

8572. Under Lotteries Acts — Loan society — Mem- 
bers to receive loans drawn by lot.] — A society 
formed for making advances to its members, 
which selects by lot members who are to receive 
advances, is not illegal under the Lottery Acts. — 
Wallingford v. Mutual Society (1880), 5 App. 
Cas. 685 ; 50 L. J. Q. B. 49 ; 43 L. T. 258 ; 29 
W. B. 81, H. L. 

Annotations: — Mentd. Edmunds v. Wallingford (1885), 14 

Q. B. D. 8)1 ; Speers v. Daggers (1885), Cab. & El. 603 ; 

I’urkisB V. Low (1886), 3 T. L. R. 63 ; Gunga Naraln 

Gupta V. Tihrckram Chowdhry (1888), L. R. 15 Ind. App. 

119; Steadman v. Hakin (1888), 58 L. J. Q. B. 57 ; 

Manger, etc. v. Cash (1889), 5 T. L. R. 271 ; Lawranoo v, 

Norroys (1890), 15 App. Cas. 210 ; Arnold & BuUer v. 

Bottomley, [1908J 2 K. B. 3 51. 

8573. Company floating lottery abroad.] — 

A CO., incorporated in England for the purpose of 
carrying on financial & other operations in Persia, 
issued a prospectus stating that it was intended 
to acquire under a certain contract a concession 
from the Shah, which granted the exclusive 
privilege of floating lotteries & similar loans in 
Persia ; that the headquarters of the scheme 
would be in Persia, but that agents would be 
employed in the chief cities of Eastern Europe for 
the purpose of obtaining subscriptions ; that 
“ five issues have to be made annually in Persia, 
with minimum drawings of £10,000, & it is esti- 
mated that these operations should return con- 
tinuously increasing dividends.” A shareholder 
moved to restrain the co. from acquiring the con- 
cession, or advertising the lottery loans or similar 
enterprises ; — Held : the purchase of the conces- 
sion was legal, & the issue of the prospectus con- 
taining the statement of the five annual issues 
was not a notice of a foreign lottery within 6 & 7 
Will. 4, c, 66, — Macnee V, Persian Investment 
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Sect, 1. — Companies which are illegah Sect. 2 : Svh- 
sects. 1 2.] 

CORPN. (1890)7 44 Ch. D. 306 ; 59 L. J. Ch. 696 ; 
62 L. T. 894 ; 38 W. K. 696 ; 6 T. L. K. 280. 

8574. Company dealing In lottery bonds.] — 

A CO. was formed for the purpose of dealing in 
lottery bonds. In some cases the bonds bore a 
small rate of interest ; in others no interest was 
aid, but it was added to the principal. iUl the 
onds must be drawn sooner or later, but the 
drawings extended over a period of eighty years. 
A petition was presented for an order for the com- 
pulsory winding up of the co., on the ground that 
dealing in premium bonds was contrary to the 
Ijottery Act, & was, moreover, carried on in a 
fraudulent manner. Investors were promised 
that on paying the first instalment they would 
have the benefit of the drawing of bonds, but the 
same bond was given to two or even three different 
people : — Held : the premium bonds were within 
the Lottery Acts, & the dealing in them as carried 
on by the co. was an illegal business. An order 
was accordingly made for the compulsory winding 
up of the co. — Re International Securities 
C oRPN., Ltd. (1908), 99 L. T. 681 ; 24 T. L. R. 
837 ; on appeal, 25 T. L. R. 31, 40, C. A. 

See, generally, Gaming and Wagering. 


Sect. 2.— EFFECT OF COMPANY BEING 

ILLEGAL. 

Sub-sect. 1. — In General. 

8575. As regards contracts for sale of shares — 
Overpayment to agent — Whether recoverable.] — 

B. , being employed by A. to purchase for him 
certain transferable shares in an unincorporated 
co., charged & received from him £25 beyond the 
market price of such shares at the time : — Held : 
an action would not lie to recover back this sum, 
the CO. being within 6 Geo. 1, c. 18, & the paHies 
in pari delicto. — Buck v. Buck (1808), 1 Camp. 
547, N. P. 

8576. Agent’s right to recover remunera- 

tion.] — Josephs v. Pebrer, No. 8558, ante. 

8577. As regards liability of members, officers & 
servants — Embezzlement of company’s money — 
Whether servant chargeable.] — \^iere a society, 
in consequence of administering to its members an 
unlawful oath, is an unlawful combination & 
confederacy under 37 Geo. 3, c. 123 ; 39 Geo. 3, 
c. 79 ; 52 Geo. 3, c. 104 ; & 57 Geo. 3, c. 19, a 
person charged with embezzlement as clerk & 
servant to such society cannot be convicted. — 
R. V. Hunt (1838), 8 C. & P. 642. 

AnnoUition : — Refd. Jeffrey v. Bamford, [1921] 2 K. B. 351. 

8578. Whether member chargeable.] 

— Though an assocn. of more than twenty persons 
if unregistered is prohibited by 1862 Act, s. 4, a 
member thereof may be convicted of embezzle- 
ment of moneys belonging thereto. — R. v. 
Tankard, [1894] 1 Q. B. 548; 63 L. J. M. C. 
61 ; 70 L. T. 42 ; 58 J. P. 300 ; 42 W. R. 350 ; 
38 Sol. Jo. 130 ; 17 Cox, C. C. 719 ; 10 R. 149, 

C. C. R. 

Annotations : — Refd. Marrs v. ThompsoD (1902), 18 T. L, R. 
565 ; Jeffrey r. Bamford, [1921] 2 K. B. 351. 


See, generally. Criminal Law &; Procedure, 
Vol. XV., p. 932. 

8579. Action against promoter — Promoter 

cannot set up illegality in formation.] — Butt v. 
Monteaux, No. 8529, ante. 

8580. Action against trustee — Illegality will 

not prevent interlocutory injunction.] — A bill, 
filed by pltf. on behalf of himself & the other share- 
holders, in an assocn. formed in England for 
carrying on mines abroad, stated that the property 
& also the management of the undertaking had 
been vested in two trustees, of whom deft, was 
the survivor ; that no deed of settlement had been 
executed ; that the evidence of proprietorship 
consisted in the possession of certam cei*tificates, 
the holders of which were treated as shareholders, 
& that pltf. was the holder of some of the shares 
by virtue of the possession of such certificates ; 
alleged an intention of deft, to sell the property & 
prayed an injunction & other relief. A demurrer 
on the ground of the illegal nature of the partner- 
ship, & the defective title of pltf. to a share in the 
property, & for want of parties, was overruled, 
the questions raised thereby being reserved to 
the hearing ; &. on motion for an injunction, a 
case of danger to the property being shown, an 
injunction was granted, restraining deft, from 
dealing with the properly otherwise than in the 
ordinary course of business. Scnible : deft, may 
demur to a bill after a motion made by pltf., upon 
which deft, has entered upon the merits. — Shep- 
pard V. OxENFORD (1855), 1 K. & J. 491 ; 25 
L. T. 90 ; 3 W. R. 397 ; 69 E. R. 552, L. JJ. 
Annotation : — Mentd. lie Groat Cambrian Mining & Quarry- 
ing Co., Bowen’s Case (1856), 4 W. U. 800. 

g 5 gj[. Illegality will bar action for 

administration of trust deed.] — Hykes v. Beadon, 
No. 267, ante. 

As regards debts due to company — Right to 
prove for in debtor’s bankruptcy.] — See Bank- 
lUJpT’CY & Insolvency, Vhl. IV., p. 330, Nos, 
3100, 3101. 

8582. Right to sue — Advances to members.] 

— Certain persons, exceeding twenty in number, 
agreed to form a society & to raise sums of money 
by monthly subscriptions. All the money so 
raised was to be lent to meinb(‘rs of the society, 
upon such security as should be approved by the 
committee, at interest. Each member paid a 
monthly subsci‘iption, & when these subscriptions 
amounted to £5, such sum was put up for auction 
&- the highest bidder received the £5 on loan at 
interest at the rate of 5 per cent. Should there 
be no bidders for the loans, the committee for the 
time being were empowered to lend the moneys 
to other similar societies. The society was not 
registered. Deft., a member of the society, 
received a loan of £10 pursuant to the rules, & 
made & gave to pltf., who was trustee of the 
society, a x^J’omissory note for the amount, as 
security for the loan. In an action by pltf. to 
recover the amount due on the note : — Held : 
the society was an illegal one within the provisions 
of 1862 Act, s. 4, being an unregistered assocn. of 
more than twenty persons formed for the purpose 
of money-lending, & having for its object the 
acquisition of gain by its individual members ; & 
consequently, the note was given for an illegal 


PART XIII. SECT. 2, SUB-SECT. 1. 

o. As regards debts due to company 
— Right to sue — Money withheld by 
agent.] — A co. that Is by law Illegal 
has no locus standi in ct., & cannot Rue 
in respect of any cause of action. — 
Walleb V. GiPPS (1885), 6 N. S. W. Eq. 
40, 123 ; *1 N. 8. W. W. N. 35.~AUS. 


p, Money due on 

mortgage .] — Madras Hindu Mutual 
Benefit Permanent Fund v. Raoava 
Chetti (1895), I. L. K. 10 Mad. 200.-— 

IND. 

q. As regards goods purchased — 
Liability of directors.] — Directors of a 
co-operative co. consisting of more than 


20 members & therefore Illegal imder 
Cos. Statute, 1864, are liable for goods 
supplied to the co. — Masterton v. 
Blair (1871), 2 V. R. (Law) 19.— AUS. 

r. As regards giuirantee — Given to 
cover liability of company.] — Pltfs. sued 
ou a guarantee, fidven by deft, as 
surety & oo -principal debtor, for a 
liability incurred by an assocn. of 
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consideration & could not be sued upon. — Jen- 
nings V, Hammond (1882), 9 Q. B. 13. 225 ; 51 
L. J. Q. B. 493 ; 31 W. R. 40, D. C. 

;~A]pprvd. Shaw v. Benson (1883), ll Q. B. D. 

6^63. Apld. Phmips V. Davies (1888), 5 T. L. R. 98. 

Consd. Marrs v, Thompson (1902), 86 L. T. 759. 

8583. ,] — T. was the president 

of a loan society. The objects of the society were 
to form a fund, from which money might be 
advanced to enable shareholders to build or pur- 
chase a dwelling-house or other buildings, or to 
lend money to each other on approved personal 
security ; five per cent, interest was to be charged 
on all moneys advanced by the society. The 
society consisted of more than twenty members, 
& was not registered under any statute. The 
society advanced a sum of money to defts., who 
signed promissory notes by way of security for 
the loan ; &; when T. went out of office, he indorsed 
the promissory notes to pltf., who succeeded him. 
Pltf. having sued upon the notes for the benefit of 
the society : — Held : the society not having been 
registered, was rendered illegal by 1862 Act, s. 4, 
it being an assocn. having “ for its object the 
acquisition of gain,” within the meaning of that 
enactment. Pltf. could not be in a better position 
than the society, & therefore could not recover 
upon lbe;,,nroinissory nates. — S haw v, Benson 
( 1883), 11 Q.A:. 5oo ; 52 L. J. Q. B. 575 ; 49 
L. T. 651, C. A. 

Annotations : — Apld. Phillips v. Davies (1888), 5 T. L. 11. 98. 

Consd. Marrs v. Thompson (1902), 86 L. T. 759. 

8584. As regards debts due by company — 
Illegality good defence to action.] — Phillips v. 
Davies (1888), 5 T. L. R. 98, D. C, 

8585. Separate proceedings taken against 

committee — Claim against company not allowed.] 
— In an action to administer the funds of deft, 
syndicate brought by a subscriber against the 
syndicate, the supervising committee, & the 
bankers, certain inquiries were ordered in the 
course of which it transphed that the s;jmdicate 
consisted of more than twenty members & was 
illegal, not being registered under the Cos. Acts, 
& advertisements were issued for creditors on 
which a claim was made by U. Brothers for x>rinting 
& posting prospectuses. It appeared that U. 
Brothers were already suing the committee & 
others in the Q. B. Div. for payment of their 
debt. On a summons to disallow their claim in 
this action : — Held : the only ground for the 
claim was that the syndicate had taken the benefit 
of the work & therefore the claim must rest on a 
quantum meruit. That the doctrine did not apply 
where other persons were liable, ^ as the persons 
or some of them sued in the Q, B. Div. appeared to 
be liable, the claim in this action ought not to be 
allowed. — Hume v. Record Reign J ubilee 
Syndicaie (1899), 80 L. T. 404. 


Sub-sect. 2. — Winding up. 

8586. Whether company can be wound up by 
court.] — A CO. for establishing a service of steamers 
was formed in 1871 with more than twenty mem- 
bers, & was not registered. In 1873 it made over 
its assets &; liabilities to a limited co., which was 
unsuccessful, passed a resolution for winding up. 
The solrs. who had acted for the unregistered co. 
sent in a bill consisting of costs incurred about 


the formation of that co., costs incurred in defend- 
ing actions brought against some of the members 
which the soli’s, were retained by the manager & 
committee of the co. to defend, & other costs for 
work done in the carrying on of the co. on the like 
retainer ; — Held : the solrs. could not obtain an 
order to wind up the co,, for, as the co. was illegal 
no legal debt arose in respect of that part of their 
demand which related to the formation of the co., 
or was immediately connected with carrying it 
on ; as to the rest, the solrs. could not show 
that they were retained on behalf of all the mem- 
bers except by producing a deed of settlement, 
which was on the face of it illegal. Qu. : whether 
an order can be made for winding up such an illegal 
assocn. on the application either of members or 
creditors . — Re South Wales Atlantic S.S. Co. 
(1876), 2 Ch. D. 703 ; 40 D. J. Oh. 177 ; 35 L. T. 
294, C. A. 

Annotations : — Consd. Rc Padsiow Total Lobs & Collision 
Assce. Assocn, (1882), 20 Ch. D. 137. Refd. Shaw v, 
Benaon (1883). 11 Q. B. D. 563 ; Re National Debenture 
& AaaetB Corpn. (1891), 60 L. J. Ch. 533. Mentd. Re 
Shepherd, Ex v. Ball (1879), 10 Ch. D. 667. 

8587. Illegal under 1862 Act, s. 4.] — A 

co. illegal by force of above sect, cannot be wound 
up under sect. 199, the ct. has no jurisdiction 
to make an order for winding up such a co. 

Qu, : whether a co. duly registered under above 
Act, if formed for an illegal pm'pose, can be wound 
up mider the Act. — Re Padstow Total Loss <& 
Collision Assurance Assocn. (1882), 20 Ch. D, 
137 ; 45 L. T. 774 ; 30 W. R. 326 ; sub nom. Re 
Padstow Total Loss & Collision Assurance 
Assocn., Ex n. Bryant, 51 L. J. Ch. 344, C. A. 
Annotations : — Consd. Shaw v, Benson (1883), 11 (^. B. D. 
563 ; Re Bowling & Welby’s Contract, [1895J 1 Ch. 663 ; 
He IlfracoTiibe Permanent Mutual Benefit Bldg. Soc., 
11901] 1 Ch. 102, Refd. Jennings v. Hammond (1882), 
9 Q. B. D. 225 ; Mans v, Thompson (1902), 86 L. T. 759. 

8588. Non-registration under Building 

Societies Act, 1874 (c. 42).] — A building society was 
established in 1868 under above Act, but had 
never been incorporated under any subsequent 
Act. In 1900 the society was found to be in- 
solvent, & a petition was presented by two creditors 
to wind it up, & the iiresent petitioner had know- 
ledge of it, but that i)etitiori was subsequently 
withdrawn. All the undisputed creditor's exce^it 
the present petitioner three others had accepted 
a composition, & the whole of the assets had been 
sold by the directors, who had contributed out 
of their own pockets to provide the composition, 
A petition was now jiresented by a creditor to 
wind up the society. Semble : although in a 
hteral sense the society was, in the words of 1862 
Act, s. 4, “ formed in pursuance of some other 
Act of Parhament,” that is, the repealed Building 
Societies Act, 1836, the word “ formed ” in that 
sect, means formed & having its existence recog- 
nised under the provisions “ of some other Act,” 
& therefore the society, not having been incor- 
porated under the Building Societies Act, 1874, 
c. 42, w^as an illegal society, & consequently the 
ct. bad no jurisdiction to make a winding-up 
order : — Held : the petition must be dismissed, 
but the society, having pleaded its own illegahty 
as a defence, was not entitled to costs. — Re 
Ilfracombe Permanent Mutual Benefit Build- 
ing Society, [1901] 1 Ch. 102 ; 70 L. J. Ch. 60 ; 
84 L. T. 146 ; 17 T. L. R. 44 ; 45 Sol. Jo. 103. 

8589. Who may petition — Not parties to Illegal 
act of formation — For charges in connection with 


more than twenty poraona, which was 
formed for husinoas purpoaes, but was 
noL to pltfs.’ knowledge, registered 
under Cos. Act : — Held : as under sect. 


22 of the Act, the co. was an illegal 
assocn. without persona standi in 
judieiOf the contract with such assocn. 
was reproved by the laws & unenforce- 


able, & the surety could incur no 
liability in respect thereof. — E aton, 
Robins & Co. v. Nel (1909), 26 S. C. 
365 ; 19 C, T, R. 625.— S. AF. 
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Sect 2. — Effect of company being illegal : Svb'sect 2, 
Part XIV, Sects, 1 <£:2: Sub-sects, ], 2 

formation.] — Re South Wales Atlantic S.S. Co., 
No. 8686, ante, 

8590. Contributories — Liability of past member 
as contributory — Acquiescence.] — past member 
of an illegal marine insurance assocn. was held 
liable, by reason of acquiescence, to contribute 
towards the costs of a winding up under an order 
of the ct. made & acted upon before the illegahty 
was discovered, notwithstanding that, by reason 
of the policies issued by the assocn. being void, 
ho could not enforce payment of a sum claimed 
by him in respect of the loss of a ship . — Re Queen’s 
Average Assocn., Ex p, Lynbs (1878), 38 L. T. 
90 ; 20 W. R. 432 ; 3 Asp. M. L. O. 576. 

8591. Distribution of assets — Right of member 
holding shares by nominee.] — M. & W. were in 
partnei*sliip as solrs. A benefit society had been 
formed at W., where the partners resided, to last 


for ten years. On the formation of the society 
W. entered the name of M. as a subscriber for 
eight shares in the co., he himself having also 
eight shares. M. never executed the deed of the 
co. The subscriptions in respect of M.’s shares 
were always paid by W. At the termination of 
the ten years the affairs of the co. were wound up 
& W. claimed to participate in the proceeds of the 
CO. in respect of the eight shares subscribed in 
the name of M. as well as his own. The co. had 
never been enrolled or registered under 1844. Act. 
M. claimed the proceeds in respect of his eight 
shares so standing in his name. W. resisted this 
on the ground of the illegality of the co. On a 
bill filed by M. for the proceeds of the eight shares : 
— Held : as they had been separated & car-marked 
& were standing in the name of M. he was entitled 
to the benefit of these eight shares. — Mason v» 
Watkins (1864), 10 L. T. 453 ; 28 J. P. 744 ; 12 
W. R. 735. 


Part XIV. — Companies under Private Acts. 

Sect. 1.— COMPANIES FOR PUBLIC PURPOSES. Agreement relating to Bill— Withdrawal of 

See Part IX., ante, opposition— LegaUty.]—.S’ec Contract, Vol. XII., 

pp. 251 et seq. 


Sect. 2.— OTHER COMPANIES 

Sub-sect. 1. — Promotion. 

SeCf alsOf Corporations, Vol. XIII., pp. 295 
et seq. 

8592. Position of promoters — Fiduciary relation- 
ship — Recovery of profits on purchase before 
incorporation.] — ^A., B., & C., having agreed for 
the purchase of certain mines, for £10,000, & to 
form a joint-stock co. for working them, & that 
the mines should be sold to the co. for £25,000, of 
which £10,000 should be iiaid to F. the pro- 
prietor, & the remainder divided amongst them- 
selves & certain of their friends whom they nomi- 
nated to be directors & officers of the co. ; at a 
meeting of the persons so nominated, at which 
A., B., & C. were present, but before the co. was 
established, it was resolved that the co. should 
purchase the mines for £25,000, to be paid to F. ; 
& a conveyance was afterwards taken from F. to 
the trustees of the co., & the £25,000 was paid, 
out of the funds of the co. & distributed in the 
manner agi-eed upon. A suit having been m- 
stituted, by some of the shareholders, on behalf 
of themselves & the others, against the pei’sons 
who had participated in the £15,000, the latter 
were decreed to refund what they had received ; 
& one of defts. having become bkpt. after he had 
paid what he had received into ct,, under an 
order upon motion : — Held : pltfs. were entitled 
to receive that sum, <fe were not to be put to prove 
their demand under the commission. — Hichens 
V, Congreve (1831), 4 Sim. 420 ; sub nom, 
Hitchens v, Congreve, Mont. 225 ; 58 E. R. 
157. 

Annotations: — Re!d. Gluckstein v. Bames, [1900] A. C. 

240. Mentd. Murray v. Arnold (1862), 3 B. & S. 287. 

Promotion expenses.] — See Part IX., Sect. 2, 
ante. 

Application to obtain Act — Deposit of money by 
promoters.] — See Parliament. 


Sub-sect. 2. — Capital. 

Compare PaH IX., Sect. 5, a^ite, 

8593. Power of company to alter.] — (1) By the 
deed of settlement of the British Iron Co., of 
Apr. 28, 1825, the general body of subscribers 
covenanted with three members of the co. to pay 
such instalments upon their shares as should be 
called for by the directors, in pursuance of the 
powers vested in them. Deft, having afterwards 
become the proprietor of several shares by in- 
dentures of assignment, executed an indenture in 
Mar. 1840, by which, after the death of one of the 
three members, he covenanted with the other two 
to observe & keep all the covenants in the deed of 
settlement, & also to pay all such instalments upon 
his shares as should be called for by the directors 
of the co., in pursuance of their powers. In July, 
1840, an act for granting certain powers to the 
co. was passed, which enacted, “ That all actions, 
suits, & other proceedings wliatsoever, at law or 
in equity, for any injury or wrong done to any 
real or personal property of the said co., or upon 
or in respect of any present or future liability to 
tbe co. upon any bonds, covenants, bills of ex- 
change, promissory notes, contracts, or agvee- 
ments, which aheady have been, or hereafter 
shall be given or entered into, to or with the said 
co., or wlierein the said co. is or shall be interested,” 
& all proceedings in bkpey., “ & generally all other 
proceedings whatsoever, at law or in equity, to 
be commenced, instituted, or carried on by or on 
behalf of the said co., or wherein the said co. is 
or shall be concerned or interested, against any 
person or persons, or body or bodies politic or 
corporate, or others, whether such person or per- 
sons, or any of such persons, or such body or bodies 
politic or corporate, or any member or members 
thereof respectively, is or are, or shall be, or shall 
have been a proprietor or proprietors of the said 
co. or not, shall & lawfully may be commenced, 
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made, executed, instituted, presented, & prose- 
cuted or carried on in the name of the person who 
shall be the secretary of the said co. at the time 
when such action, etc., shall be commenced or 
instituted, or in the name of any one director for 
the time being of the said co., or in the name of 
any one proprietor for the time being of the said 
co., as the nominal pltf., pursuer, complainer, or 
petitioner, or as acting in any other character for 
or on behalf of the said co.” : — Held : an action 
upon the covenant of deft, for calls was properly 
brought in the name of the secretary, though the 
covenant was entered into with two members of 
the CO. 

(2) By the deed of settlement of the co., it was 

provided, “ That the direction & management of 
the affairs of the co. should be confided to sixteen 
directors, to be chosen from among the proprietors, 
in the manner thereinafter mentioned, also 
that no business should be transacted at any 
meeting of directors, unless seven directors be 
present at the commencement of the business, & 
when a division takes place upon the whole or any 
part of the business.” By a subsequent clause, 
it was provided, “ That for the better conduct & 
management of the affairs of the co., it should 
be la’^ul for a special general meeting called tor 
•the puipc»*..e, fro m tiT ^* - ti^^e to amend, alter, or 
annul, either .vholly <ji* m part, all or any of the 
clauses of the deed, or of the existing regulations 
provisions of the co., & to make any new or other 
regulations or provisions in heu thereof, or in 
addition thereto : & such new regulations & 

provisions, & such amendment, alteration, or 
annulment, if confirmed by a subsequent special 
general meeting, called for the purpose, at a dis- 
taiice of not less than two weeks, nor more than 
four weeks from such preceding general meeting, 
shall in such case, but not till then, be binding & 
conclusive upon the proprietors ; provided always, 
that such amended or altered r(^gulaiions pro- 
visions do not extend to amend, alter, or annul all 
or any paid- of the regulations & provisions estab- 
lished settled by those presents, for confining 
the individual responsibilities of .each jiroprietor, 
as between himself or hersclC <fe Ids or her co- 
proprietors, to the amount of his or her shares iii 
the capital of the co. for the time being.” A 
subsequent clause also provided ” that the 
directors of the co. should never consist of more 
or less than sixteen ” ; — Held : upon the construc- 
tion of these clauses taken together, it was com- 
petent to two special general meetings, duly 
convened & held, to alter the number of the 
directors & of the quorum. 

(3) By the deed of settlement it was provided, 

That the capital of the co. should consist of the 

sum of £2,000,000 sterling, divided into 20,000 
shares, of £100 each, & should be raised from 
among the proprietors for the time being,” in the 
manner therein mentioned. By resolutions subse- 
quently passed ^ confirmed at meetings duly con- 
vened & holden in 1826, it was resolved, “ That 
the capital to be raised for the purposes of the co. 
should no longer consist of the sum of £2,000,000 
sterling, divided into 20,000 shares of £100 each, 
as declared by the deed of settlement, but should 
be limited to the sum of £1,000,000 sterling, & 
should be considered as divided into 20,000 shares 
of £60 each.” By resolutions in 1838, the resolu- 
tions of 1826 wore rescinded, <fe the original 
amount of capital & shares was again restored ; — 
Held : the amount of capital & of the shares was 
part of the constitution of the co., & could not be 
altered by the above resolutions, not being a 
matter within the meaning of the clause above set 


out relating to the conduct & management of the 
affairs of the co. — Smith v. Goldsworthy (1843), 
4 Q. B. 430 ; 3 Gal. & Dav. 448 ; 12 L. J. Q. B. 
192 ; 7 Jur. 389 ; 114 E. R. 960. 

Annotation : — Ae to (2) Befd. Kirk r. Boll (1851), 16 Q. B. 
290. 


Sub-sect. 3. — Membership. 

Compare Part IX., Sects. 6 & 7, ante, 

8594 . Capacity — Infant.] — By 3 Viet., c. Ixxxvi., 
passed for the establishment &- government of an 
institution called the Royal Naval School, it was 
provided by sect. 3, that “ any person ” who 
should pay to the treasurer of the institution the 
amount therein fixed should be a member of the 
corpn. One of defts., on whose behalf the required 
subscription had been paid, was an infant & a 
pupil at the school, &> voted at a meeting of the 
institution at which an important proposal 
affecting the future of the school was debated. 
Uj3on a summons raising the question whether 
the exj^ression “ any person ” included an infant 
so that he could become a member of the corpn. 
& vote at meetings : — Held : there being nothing 
in the above Act io show that the word ” person ” 
included an infant, &- having regai'd to the fact 
that the corpn. was formed for the establishment 
& management of a school, & that every member 
of the corpn. was eligible for appointment to the 
council of the institution, the legislature could not 
have intended that the membership of the corpn. 
should include minors ; & the infant, therefore, 
was not eligible as a member . — Ite Royal Naval 
School, Seymour v. Royal Naval School, 
[1910] 1 Oh. 806 ; 79 L. J. Ch. 366 ; 102 L. T. 
490 ; 26 T. L. R. 382 ; 54 Sol. Jo. 407. 

8595 . What constitutes — Subscriber — Paying 
deposit on shares — But not signing contract.] — By 
the Thames Tunnel Act, 5 Geo. 4, c. clvi., s. 23, 
it was enacted, that the persons who had sub- 
scribed, or should thereafter subscribe or advance 
money towards making the tunnel, should pay 
the sums by them subscribed at the time & place 

in the manner dii-ected by the co., & in case 
any such subscribers should neglect to pay, the 
co. were empowered to sue for & recover the 
money. By sect. 91, reciting that the probable 
expenses would amount to £160,000, & that more 
than fom'-fifths part of sucli expenses had 
already been subscribed by several persons under 
a contract, binding them, their heu's, etc., for 
payment of the sums so subscribed by them, it 
was enacted, that the whole £160,000 should be 
subscribed in like manner, before the Act should 
be put into force : — Held : the word “ subscriber ” 
in the Act meant only those who had stipulated 
to pay, & not those who had paid money, & that 
a person whose name was inserted in the Act, & 
who had paid a deposit on shares, but who had 
not signed the contract, was not a subscriber 
within the Act, nor liable to be sued by the co. — 
Thames Tunnel Co. v. Sheldon (1827), 6 B. & C. 
341 ; 9 Dow. & Ry. K. B. 278 ; 5 L. J. O. S. K. B. 
157 ; 108 E. R. 477. 

Annotation : — Reid. Burke v. Lecbnicre (1871 ), L. K. C Q. B. 

297. 

8596 . Rights of members — In property of com- 
pany — Land bought for purposes of company — 
Company’s works abandoned.] — A co., incorporated 
by Act of Parliament, was thereby empowered to 
purchase lands, to be vested in them for the pur- 
poses of the Act. There was no provision for the 
disposal of the land if the works should be aban- 
doned. Tlie operations of the co. having for some 
time ceased, the ct. refused, at the instance of a 
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Sect. 2,-^Other companies: Suh-sects, 3 <6: 4, -4., 

shareholder, to decree a sale of the land acquired 
under the powers in the Act, for the benefit of the 
shareholders. — H aix. v. Deal. Pier Co. (1863), 
2 New Rep. 59 ; 8 L. T. 728. 

8597. Execution against members — For debts of 
company.] — A statute enacted that it should be 
lawful for pltf. to cause execution upon any judg- 
ment obtained by him in an action against the 
nominal deft, to be issued against all or any of 
the shareholders for the time being of the co., & 
that if such execution should be ineffectual, then 
it should be lawful for him to issue execution 
against any person who was a shareholder at the 
time the contract was entered into, provided that 
no person having ceased to be a shareholder should 
be liable for any debt for which he would not 
have been liable as a partner : — Held : the execu- 
tion should issue in the first instance against 
those persons who were shareholders at the time 
it was sued out, provided they were shareholders 
at the time of the contract, & would have been 
liable to pltf., if the action had been against them, 
instead of the nominal deft. — Bradley v. Eyre 
(1843), 11 M. & W. 432 ; 1 Dow. L. 260 ; 12 
L. J. Ex. 450 ; 1 L. T. O. 8. Ill ; 152 E. R. 873. 

AnnoUHums : — Consd. Poddell v. Gwyn (1857), 1 H. & N. 

590. Refd. Ptllipson v. Ffirornont (1844), 0 Q. B, 587. 

Mentd. aay v. Ray (1864). 17 C. B. N. S. 188. 

8598. -.] — By an Act of Parliament 

for creating a joint-stock co., it was provided that 
the expenses of applying for & obtaining the Act 
should be paid out of the funds of the co., in 
preference to all other whatsoever : — 

Held : the remedy of pltfs. w'as not against the 
funds of the co. only, but they had a right of 
action against the individual shareholders. — 
Clowes v, Bretteu. (1843), 11 M. & W. 461 ; 
1 L. T. O. 8. Ill ; stih nom. Clowtes v, Brettell, 
Re Bati’Y & Ryton, 12 L. J. Ex. 302. 

Annoiaiions : — Refd. Ilitcliins r. Kilkenny & G. S. & W’. Ry. 

(1850), 10 C. B. 1(50 ; Edwards i*. Kilkenny & G. S. & W, 

Ry. (1863), 14 C B. N. S. 526. 

8599. Liability of executor — Death of 
shareholder before judgment obtained against 
company.] — A private Act of Parliament incor- 
porated the shareholders of a joint-stock co., & 
provided that any judgment obtained against the 
co. might be enforced, after due diligence against 
the property of the co., against the person, i)ro- 
perty A effects of any shareholder for the time 
being, or any former sliareholders, in his natural 
or individual capacity, where such former share- 
holder was a shareholder at the time of the making 
of the contract, etc., in respect of which the judg- 
ment had been obtained ; — Held : an executor 
of a person, who was a shareholder at the time a 
bond was executed by the co., & continued a 
shareholder till his death, but died before judgment 
on the bond was obtained against the co., was not 
liable on a set. fa, against the goods of the deceased. 
— Poole v, Knott (1859), 28 L. J, Q. B. 322 ; 33 
L. T. O. S. 182 ; 5 Jur. N. 8. 1393 ; 7 W. R. 527. 

8600. Trustees & executors as members — 
Whether company bound to recognise trust.] — 
Notice of a general trust created by a will is not 
notice of the teims of a particular trust affecting 
part of the testator’s estate. By the terms of 
their Act of Parliament resps. were not to be bound 
to see to the execution of any trust affecting any 
of their shares : — Held : they were not liable for 
registering a transfer of shares executed in breach 
of trust by the exors., although they had notice 
that the shares were held in common with others 
by the transferors as exors. for trust purposes, & 


had a copy of the will in their possession ; & al- 
though previous transfers of others of the testator’s 
shares contained express reference to the trusts of 
the will. The president of the bank was himself 
one of the exors., & the law agent of the exors. 
was also the bank’s law agent. — Simpson v. 
Molson’s Bank, [1895] A. C. 270 ; 64 L. J. P. C. 
51 ; 11 R. 427, P. C. 

Annotation : — Mentd. Re Saunders (1908), 77 L. J. Cli. 289. 

Executor — Whether execution lies against 

— For debts of company contracted in shareholder’s 
lifetime.] — See No. 8599, ante. 


Sub-sect. 4. — Shares. 

A. 1 71 General, 

Nature generally.] — See Part III., Sect. 14 ; 
Part IX., Sect. 8, sub-sect. 1, ante. 

8601. Issue — Meaning of.] — A. applied for £20 

shares in a joint-stock co., which were allotted 
to him, & paid £1 per share as deposit & £2 per 
share on allotment, & received certificates of his 
shares. The co.’s special Act provided that it 
should not be lawful for the co. to issue any share, 
nor should any share vest in the purchaser, unless 
&, until a sum not less one-lift^ of the share 

should have been paid up. The co. was after- 
wards registered under 18(12 Act, & ordered to be 
wound up under supervision. On application by 
A. to have his name removed from the list of con- 
tributories : — Held : the word “ issue ” referred 
to the issue of certificates, the word “ vest ” to 
the vesting of shares so as to become the pro- 
perty of the holder for all purposes ; but the 
irregularity of issuing certificates before one- 
third was paid did not relieve A., the shareholder, 
of his liability, & A.’s name must remain upon the 
list of contributories. — Re West London Wharves 

6 Warehouses Co., Ltd., Purdey’s Case (1868), 
16 W. R. 666. 

Annotation : — Refd. McEiicn v. Wewt London Wharves & 

Warehouses (3o. (1871), 6 Ch. App. 655. 

also. No. 7918, a7xic. 

.] — Compare Part IX., Sect. 8, sub-sect. 4, 

ante. 

Share certificates.] — Compare Part IX., Sect. 8, 

sub-sect. 3, ante, 

B, Calls on Shares, 

Compare Part IX., Sect. 8, sub-sect. 5, ante. 

8602. When ordered by court to be made — 
Unsatisfied judgment against company — Calls suffi- 
cient to satisfy judgment made but not paid.] — By 

7 Will. 4, & 1 Viet., c. XXX., a co. was established, 
with power to make calls, & to sue & be sued in 
the name of their treasm^er or any director. An 
action was brought against the treasurer, & judg- 
ment entered up against the co., who appeared 
to have no assets. The ct. refused to issue a 
mandamus commanding the co. to pay the sum 
recovered & costs. The ct. also refused to issue 
a mandamus requiring the co. to make calls to 
enable them to satisfy the debt, it appearing that 
calls sufficient to satisfy the judgment had been 
made but not paid, & that the co. had not now 
the proper officers for making such calls. Qu. : 
whether, if these circumstances had not appeared, 
a 7 nandamus would have gone commanding the 
CO. to make the calls. — R. v. Victoria Park Co. 
(1841), 1 Q. B. 288; 4 Per. & Dav. 639; 113 
E. R. 1142. 

Annotations: — Mentd. Ward v. Lowndos (1859), 1 E. & E. 

940 ; R. V. Poplar B. C. (No. 1), [1922] 1 K. B. 72. 

8603. How payable — ^May be made payable by 
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Sect. 2, — Other companies: Sub-sect, 4, C, D.; 

sub-sects. 5, 0, 7 8, -4. <£: B.\ 

self a director & secretary of the co. for a time, & 
that it might be that pltf. had acquired liis title 
through some of those false certificates ; & it was 
proved that pltf. had given a less price than the 
ordinary one ; but semble : that would not de- 
prive him of the title he liad by the transfer, 
unless it were shown that he was not the bond fide 
owner. — Dalyv. Thompson (1842), lOM. &W. 309. 

8609. Registration of transfer — Refusal of 

company to register transfer — On ground that 
number of shares authorised by Act already regis- 
tered.] — Daly v. Thompson, No. 8608, ante. 

8610. Necessity for proof of titie by 

transferee.] — Daly v. Thompson, No. 8608, ante. 

8611. Effect of — On agreement by 

transferor to take shares.] — M. agreed to take shares 
in a CO. incorporated by an Act of Parliament, 
providing that the co. should not issue any share, 
nor should any share vest in the person accepting 
the same, unless & until a sum not being less than 
one -fifth of the amount of such share had been 
paid in respect thereof. M. transferred his sliares, 
without paying one-fifth of the amount thereof. 
The transfer was duly registered, & M.’s name 
removed from the register of shareholders. More 
than a year afUirwards the co. commenced to be 
wound up : — Held : M.’s original agreement to 
take shares was discharged by the transfer, which 
oiierated as a new contract between the co., M. & 
the transferee. — Re Towns’ Drainage & Sewage 
Utilization ('o., Morton’s Case (1873), L. R. 
16 Eq. 104 ; 42 L. J. Oh. 786 ; 21 W. R. 933. 

8612. Transfer to avoid liability — Validity.] 

— By a special Act of Parliament, passed in 1882, 
eight persons were incorporated into a co., & were 
made first directors thereof, “ to continue in office 
until the first ordinary meeting held after the 
passing of the Act.” The co. was not registered 
under 1862 Act. No ordinai’y meeting of the co. 
was ever held ; & in 1887 an action was brought 
against the co. to recover certain penalties payable 
under the Act. While the action was pending 
the eight first directors held meetings at which 
they allotted to themselves their qualifying shares, 
paid a call thereon, & applied the money in pay- 
ment to one of them of preliminary expenses 
which under the Act were payable by the co., but 
which he had paid or was Uable to pay. Five of 
them then transferred their sliares to another of 
them in consideration of money jiaid to the 
transferee. Judgment was given against the co. 
in the action, & pltfs. presented a petition for the 
winding up of the co. : — Held : the transfers of 
their shares by the five directors being for the 
pm’pose of escaping their liability, were fraudulent 
& void, &> therefore there were in fact eight mem- 
bers of the CO., & the ct. had jurisdiction under 
1862 Act, s. 199, to make a winding-up order. — 
Re South London Fish Market Co. (1888), 39 
Ch. D. 324 ; 60 L. T. 68 ; 37 W. R. 3 ; sub nom. 
Re South London Pish Market Co., Ex p. St. 
Mary Newington Vestry, 4 T. L. R. 764; sub 
nom. Re South London Pish Market Co., 
Plimsoll’b Case, 1 Meg. 92, O. A. 

Annotation : — Mentd. Ee Bowling & Welby’s Contract, 

[1895] 1 Ch. 663. 

Transmission .] — Compare Part IX., Sect. 8, 
sub-sect. 6, ante. 

D. Forfeiture and Cancellation of Shares, 

Compare Part IX., Sect. 8, sub-sect. 9, anie, 

8613. Validity of forfeiture — Meeting of com- 


pany to declare forfeiture — Sufficiency of notice of 
meeting.] — Graham v. Van Dibmbn^s Land Co., 
No. 8500, ante. 

8614. Notice of forfeiture — ^To whom g^iven — 
Shareholder bankrupt.] — Graham v. Van Diemen’s 
Land Co., No. 8600, ante. 

8616. Sufficiency of service.] — By an Act 

incorporating a joint-stock co., the directors were 
empowered to make calls, giving twenty days’ 
notice of the time & place of payment in the 
London Gazette & in two or more of the daily 
London newspapers ; & it was enacted, that, if 
any proprietor of shares should neglect or refuse 
to pay his calls ” during the space of three calendar 
months next after the time appointed for payment 
thereof,” the person so neglecting or refusing should 
absolutely forfeit all his share in the capital stock 
of the co., & all profits & advantages thereof, to 
& for the use &> benefit of the co. ; & all shares so 
forfeited should or might at any time thereafter 
be sold at a public sale ; but that “ no advantage 
should be taken of such forfeiture of any share or 
shares until after thirty days’ notice should, have 
been given by the directors, under the hand of the 
clerk of the co., tu the owner thereof, by notice in 
writing left at his usual or last place of abode, 
nor unless the same should be declared to be for- 
feited at some general or special general meeting 
of the proprietors which should be held not earlier 
than three calendar months next after the said 
forfeiture should happen.” A., B., & Co. carried 
on business in Austin Friars, A.’s private residence 
being in Hyde Park Gardens. The firm stopped 
payment in Sept. 1847, &, in Mar. 1848, the 
paHnership was dissolved, though the office in 
Austin Friars was not closed for two or three 
years after. Upon the stoppage of the firm, A. 
gave up his private residence, & in May, 1849, he 
went to reside on the continent. Some time 
before May, 1852, a board was, without the 
knowledge of A., affixed to the office in Austin 
Friars, directing that letters & communications 
for A., B., & Co., should be left at the office of C. 
Before A. left England, it was the duty of the clerk 
at the office in Austin Friars to forward all letters 
addressed to A., which came there, to his residence 
in Hyde Park Gardens ; &, after A, left England, 
B. gave directions that letters & communications 
for either of the partners should be forwarded 
to D., who had been a member of the firm ; D. 
gave directions that all letters or communications 
for A. should be forwarded to E. ; but E. had no 
authority to act for A. touching his private 
affairs. A. was the holder of 200 shares in tlie 
CO. incorporated by the above-mentioned Act, 
& was one of the directors thereof. At a general 
meeting held in Mar. 1851 , his shares were declared 
forfeited for non-payment of calls, &, on May 15, 
1852, a notice of the forfeiture, enclosed in an 
envelope addressed to A., was left with C., with a 
request that he would ” procure the acceptance of 
service on behalf of A.” C. believed he sent it to 
D., but neither of them had any recollection of 
having seen it : & it never reached the hands or 
came to the knowledge of A. : — Held : not a 
sufficient service of the notice, althoughr in the 
deed of transfer of the shares to liim, in the 
resolution appointing him a director of the co. 
<fc in every document signed by him in relation 
to the affairs of the co., he was described as of 
8 Austin Friars.” — Van Diemen’s Land Co. v. 
OociCEHELL (1857), 1 0. B. N. S. 732 ; 140 E. R. 
301 ; sub nom. Cockerell v. Van Diemen’s Land 
Co., 26 L. J. C. P. 203 ; 28 L. T. O. S. 326 ; 
3 Jur. N. S. 241 ; 5 W. R. 312, Ex. Ch. 
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Part XIV. — Companies under Private Acts. 


Sub -SECT. 5. — Directors. 

Compare Part IX., Sect. 0, ante, 

8616. Powers — ^To advise members of proposed 
changes — & circularise at company’s expense.] — 

Campbell v, Australian Mutual Provident 
Society, No. 8610, post 
Liabilities — In respect of contracts .] — See 

Agency, Vol. I., pp. 635, 646, 663, 664, Nos. 2573, 
2660, 2783, 2787. 

8617. Meetings — Power of company to alter 
number of directors bound to attend.] — Smith v, 
Goldsworthy, No. 8693, ante. 


Sub-sect. 6. — Secretary and other Officers. 
Compare Part IX., Sect. 10, ante. 


Sub-sect. 7. — Hegulation and Management. 
Compare Port IX., vSect. 11, ante. 


Sub-sect. 8. — Powers and Liabilities. 

A, la (teneral. 

Compare Part IX., Sects. 11, 12, ante, 

8618. Power to lease — Company empowered to 
sell & exchange land.] — A corpn. was empowered 
by a private Act of Parliament to sell exchange 
land. This implied a power to lease the land & 
to give to the lessee an option to purchase the same, 
— Re Female Orphan Asylum (1867), 17 L. T. 
59 ; 15 W. R. 1056. 

8619. Power to carry on business in England — 
Company empowered to carry on business in or out 
of colony.] — (1) The; cases in which a dissentient 
minority of shareholders can sustain an action to 
reverse the course approved by the majority are 
confined to those in which the acts complained of 
are fraudulent or beyond the powers of the co. 

It is the right <fc duty of directors to advise the 
members of a co. as to tlie prudence of proposed 
changes in the scope of the co.’s operations, it 
is within their powers to circulate statements & 
arguments in favour of such changes at the expense 
of the CO. There is, however, no obligation, legal 
or moral, to do the like on behalf of the dissentient 
members. 

(2) A statutory power to carry on business “ in 
or out of ” New South Wales : — Held : to authorise 
the extension of the business to the United 
Kingdom or South Africa. — Campbell r. Aus- 
tralian Mutual Provident Society (1908), 77 
L. J . P. 0. 117 ; 99 L. T. 3 ; 24 T. L. R. 623 ; 15 
Mans. 344. 

8620. Interference by court — When court will 
interfere — ^At instance of dissentient shareholder.] 

— Campbell v, Australian Mutual Provident 
Society, No. 8619, ante. 


B, Contracts, 


Compare Part IX,, Sect. 12, sub-sect. 4, ante, 

8621. Before incorporation — Whether binding on 
company — Clause in special Act saving rights of 
parties contracting with promoters.] — Projectors of 
a scheme for the formation of a joint-stock co. 
entered into a contract for the purchase of land, & 
with a railway co. to perform certain acts, & then 
they assigned the contracts to certain persons who 
were provisional trustees of an intended co. upon 
certain terms. The scheme was not registered 
pursuant to the requirements of the Joint-Stock 
Companies Registration Act, 1844 (c. 110). An 
Act of Parliament was obtained for incorporating 
the CO., in wliich was a proviso saving the rights 
of all parties who had entered into any agreements 
with the provisional trustees. The promoters 
filed their bill against the co. for the specific per- 
formance of the agreement, to which defts. de- 
murred ; but the same was overruled on the 
ground that, whatever objection there might have 
been before the Act was obtained on the ground 
that the contract was made before registration, 
yet, as the Act obtained, & the clause was inserted 
saving the right of all parties, the co. must be 
assumed to have waived all objections with regal'd 
to registration cognisant of aJl the teima of 
the agreement. — Broun v. London Necropolis 
Co. (1854), 24 L. T. O. S. 127. 

8622. After incorporation — Power to draw & 
accept bills of exchange.] — Assumpsit will lie upon 
a bill of exchange against a trading corpn., whose 
power of drawing & accepting bills is recognised 
by statute. — M urray v. East India C'O. (1821), 


5 B. Aid. 201 ; 106 E. R. 1167. 

Annotations : — Refd. Bateman v. Mid-Wales Ky. (I860), 

Har. & lUith. 508 : Crouch v. Credit Foncior of England 
(1873), L. H. 8 Q. B. 374. Mentd. Tolson v. Kayo (1822), 
3 Brod. & Bing. 217 ; Blades v. Free (1829), 7 L. J. O. S. 
K, B. 211 ; JR. V. Okeford Fitzpayno (1830), 9 L. J. O. S. 
M. C. 12 ; Cowper v. Godmond (1833), 9 Bing, 748 ; 
Ward V. Show (1833), 9 Bing. 608 ; Esdailo v. La Nauze 
(1835), 1 Y. & C. Ex. 394; Perry v. Jenkins (1836), 1 
My. & Or. 118 ; Goldstono r. Tovoy (1839\ 6 Bing. N. C. 
98 ; Rhodes v. Smothurst (1840), 6 M. & W. 351 ; David- 
son V, Stanley (1841), 2 Man. & G. 721 ; Webster v, Kirk 
(1852), 17 Q. B. 944 ; He FuUcu (1853), 2 E. & B. 573 ; 
Thomson i\ Harding (1853), 2 E. & B. 630 ; Curlewis v, 
Mornington (1858), 27 I-. J. Q. B. 439 ; Sturgis r. Daroll 
(1859), 4 H. & N. 622; Mosurus v. Gadban, [1894] 2 
Q. B. 352 ; Meyappa Chetty v, Supranianian Chetty, 
11916J 1 A. C. 603. 

8623. Power to accept or indorse bills of 

exchange.] — The directors of a cemetery co. were, 
by tlieir Act of incorporation, empowered to make 
contracts & bargains touching the undertaking, & 
to do transact all other matters So things re- 
quisite to be done & transacted for the direction 

6 management of the atfairs of the co. : — Netd : 
they had no power under their act to accejit or 
indorse bills of excliange for the pui'poses of the 
undertaking. — Harmer v. Steele (1849), 4 Exch. 
1; 19 L. ,7. Ex. 34; 13 L. T. O. S. 403; 154 
E. R. 1100, Ex. Ch. ; varying S. C. suf) nom, 
Steele v, Harmer (1845), 14 M. <fe W. 831. 
Annotations: — Mentd. Weedon v. Woodbridge (1850), 13 

Q. B. 470 : Bolshaw v. Bush (1851), 1 1 C. B. 191 ; JeweU 
V, Parr (1853), 13 C. B. 909 ; Lowe v. Peekett (1855), 16 
C. B. 500. 


PART XIV. SECT. 2, SUB-SECT. 6. 

8. Salaries of — Val.idUy of hye-law 
for payment of,] — Where an Act of 
incorporation provides that no bye-law 
for the payment of the president or any 
director, shall be valid or aot.ed on until 
same has been confirmed at a general 
meeting of the shareholders, this 
applies only to payment for the service 
of a director qua director, & for the 
services of the president os presiding 
officer of the board. Where a co. 
appoints the directors to various 
salaried offices without a bye-law fixing 


the amount of the salaries as required 
by the Act of incorporation, & such 
appointments are afterwards confirmed 
by legislation, they are entitled to 
prove in the winding up for a quantum 
meruit for services rendered. — Re 
Ontario Express & Transportation 
C o., Directors' Case (1894), 25 O. R. 
587.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 8.— A. 

t. General rule, ] — As to acts of a 
CO. wliich are uUra vires In the case of 
oos. oonstituted by Act of Parliament 


there Is an element of public interest 
which forbids their exceeding their 
powers even though all the shareholders 
agree, whereas oos. constituted by deed 
of settlement may exceed their powers 
provided all the shareholders agree. — 
LEE V. Robertson (1862), 1 W. & W. 
374.— AUS. 

8620 i. Interference by court — When 
court will irUerfere — A t instance of 
dissentient shareholder ,] — Miles v, 
Sydney Meat Preserving Co. (1912), 
17 C. L, R. 639; 30 N. S. W. W. N. 
17,— AUS. 


L L 2 
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Sect. 2,.— -Other companies : Suh-secl. 8, B. ; s 
sect. 9, A. & B.; sub-sect. 10, A. & B. ; sub- 
^ect. 11 .] 

Whether directors personally liable.]— 

Agency, Vol. I., pp. 635, 646, 663, 664, Nos. 
2573, 2660, 2783, 2787. 


Sub -SECT. 9. — Legau Proceedings by and 
AGAINST Companies. 


A, In General, 


Compare Part IX., Sect. 13, ante, 

8624. Action in name of officer — Action against 
directors — For misappropriation of funds.] — A 

clause in an Act of l*arliamcnt, passed for the 
regulation of a joint-stock co., provided, that all 
proceedings, whether at law or in equity, to be 
carried on by or on behalf of the co. against any 
person or persons, whether such person or persons 
should be a meunber or members of tlie co. or not, 
should be institut/cd & carried on in the name of 


the chairman or of one of the directors as nominal 
pltf. ; such a clause does not apply to a case in 
which directors appropriate to their own use part 
of the joint stock by charging the co. with a much 
larger sum, as the price of jiroperty purchased by 
them, than was actually paid. — Hichens v, Con- 
greve (1828), 4 Russ. 562 ; 1 Russ. & M. 150 ; 
6 L. .T. O. S. Ch. 167 ; 38 E. R. 917, E. C. 
Anno^iionv j—CoTLSd. Mocatta v. Ingrilby (1835), 5 L. ,1. Ch. 
t’ 4 My. & Cr. ; Fobs v. 

t 461 * Gluckfitoin r. Barnes, 

[1900] A. C, 24(h Refd. Walbum r. Ingilby (1833), Coop. 
Ump. Brough. 270 ; Vigors v. Audlcy (1837), Donnelly, 
240 ; Benson v. Hoathom (1842), 1 y. & C. Ch. Gas. 326 ; 
Harvey r. Collett (1846). 15 Sira. 332; Imperial Mor- 
^itile Credit Assocn. v. Coleman (1871), 0 Ch. App. 562. n. ; 

U^^6), 35 L. T. 198. Mentd. Kimber v. 
Barber (1872), 8 Ch. App. 56 ; Dunne r. English (1874), 
D. IC. 18 Eo. 524; New Sombrero Phosphate Co. t*. 
Erlanger (1877), 5 Ch. D. 73 ; Omnium Electric Palaces 
r. Baines, [1914] 1 Ch. 332. 

8625. Action against member — Non-joinder 

of other members.] — An Act of Parliament for 
forming a joint-stock co. authorised all suits on 
behalf of the co., against any person, to be com- 
menced in the name of the chairman ; &, in all 
proceedings in which it would have been before 
necessary to state the nante of the partners, it 
was made sufficient to state the name of the chair- 
man only : — Held : the Act did not authorise 
suits to be commenced, by the chairman, against 
one of the partners without making the othei*s 
parties. — Macmahon v. Upton (1829), 2 Sim. 
473 ; 7 L. J. O. S. Ch. 125 ; 57 E, R. 865. 
Annotation : — Refd. Manners v. Rowley (1840), 10 Sira. 470. 


g626. For debt due to company — 

On covenant entered Into with other members of 
company.] — Smith v, Goldsworthy, No. 8593, 
ante. 


8627, - — ,] — 3 & 4 Viet., c. xcv,, 

after reciting that several persons had formed 
themselves into a co. or partnership for effecting 
assurances on lives, &; that difficulties might arise 
in recovering debts due to the co., since, by law, 
all members of the co. must be named in every 
action or suit for such purpose, enacted that all 
actions &> suits against any person indebted to 
the CO., or upon any bonds, covenants, bills of 
exchange, promissory notes, contracts, or agree- 
ments, &, generally, all other proceedings what- 
soever at law or in equity, by or on behalf of the 
CO., against any person or persons, whether such 
person or persons be a proprietor or proprietors of 
the CO. or not, shall be commenced in the name of 
the chairman, or of a director, or the secretary of 
the co. as nominal pltf. : — Held : the co. might 
sue, in the name of the nominal pltf., one of its 


own members for a debt due to the co.— 

V. PiNNOCK (1854), 10 Exch. 213 ; 166 E. R. 420. 

8628. Action for libel — Reflecting on trade 

character of company.] — An Act of Parliament by 
which an insurance co. was incorporated, after 
reciting that “ difficulties had arisen, & might 
from time to time thereafter arise, as weU in 
bringing & maintaining actions & suits for recover- 
ing debts & enforcing obligations due to the said 
society, & in jirosecuting persons who might steal 
or embezzle any money, goods, or effects of or 
belon^ng to the said society, etc., by reason of 
its being required by law that all the several sub- 
scribers or proprietors should sue &; iirosecute by 
their several & distinct names & descriptions,” 
enacted ” that aU actions & suits commenced or 
instituted by or on behalf of the said society, for 
recovering any debts, or enforcing any claims or 
demands now due or which might thereafter 
become due or arise to the said society, etc., 
should be commenced or instituted & prosecuted 
in the name of the chairman or secretary of the 
said society as nominal pltf. : — Held : this enact- 
ment empowered the chairman to sue on behalf 
of the CO., to recover damages for a libel reflecting 
upon the trading character of the co. — Williams 
V, Beaumont (1833), 10 Bing. 260 ; 3 Moo. & S. 
705 ; 3 L. J. C. P. 31 ; 131 E. R. 904. 

Annotations: — Refd. Metropolitan Saloon OinnibuH Co. v, 
Hawkins (1859), 4 H. & N. 87 ; South Hetton Coal Co. 
V. North-Eastern News Assocn., [1894] 1 Q. B. 133. 

8629. Action against officer — Personal liability 
— Whether creditor entitled to issue execution 
against defendant.] — By a local Act, 4 Will. 4, it 
was enacted, that actions against the West Cork 
Mining Co. might be brought against the person 
who should be, for the time being, a managing 
dmector, or against any one direct/or for the time 
being of the said co., as the nominal deft, or 
paHy proceeded against on behalf of the said co. ; 
& that no action against the co., in the name of 
such managing director or director, should abate 
or be discontinued by the death, resignation, 
removal, or disqualification of such managing 
director or director. By another local Act, 

1 Viet., it was enacted, that it should & might 
be lawful for any persons entitled to take out 
execution for or in respect of any judgment 
against a managing director, or any other director 
as a nominal deft, on behalf of the co., to levy the 
amount of his damages & costs ui)on the reserved 
fund of the co. & all other property whatsoever 
belonging to the co. : — Held : pltf., who had 
obtained judgment against deft, as a managing 
director, was not entitled to issue execution against 
him personally. — IIarrison v. Timmins (1838), 4 
M. & W. 510 ; 1 Horn. & II. 410 ; 8 L. J. Ex. 94 ; 

3 Jur. 173 ; 150 E. R. 1531 ; suh nom. Harrison 
V. PiMMlNB, 7 Dowl. 28. 

Annotations: — Refd. Vijjers Pike (1842), 8 Cl. & Fin, 
562 ; Myei'S v. llawson (1860), 5 H. & N. 99. 

8630. Enforcement of Judgment — Mandamus — 
Company without assets.] — R. v. Victoria Park 
Co., No. 8602, ante. 

.] — Compare No. 8168, ante. 

B, Arbitration, 

Compare Part IX., Sect. 13, sub-sect. 2, ante. 

8631. Powers of umpire to state award in form of 
special case.] — Defts.’ special Act provided for the 
reference to arbn. of any question arising on any 
of their contracts of insurance, & that the ” sub- 
mission to any such arbn.” might be made a rule 
of ct. ; — Held : the umpire in a reference under 
the Act had power to state a special case for the 
opinion of the ct. under the cSommon Law Pro* 
cedure Act, 1854 (c. 126), s. 6 . — Isitt v. Railway 
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Passengers’ Assurance Co. (1889), 22 Q. B. B. 
504 ; 37 W, R. 477 ; auh nom. Re Isitt & Railway 
Passengers’ Assurance Co., 58 L. J. Q. B. 191 ; 
60 L. T. 297 ; 5 T. L. R. 194. 

Annotatione : — Mentd. Re Etherlngrton & Lancashire & 
Yorkshire Accident Insce., (1909J 1 K. B. 591 ; Ystra- 
dowen ColUcrj' Co. v. Griffiths, [1909] 2 K. B. 533. 


Sub-sect. 10. — Borrowing. 

A, In General. 

8632. Issue of debentures — Provision for transfer 
In special Act — Whether applicable to transmis- 
sion.] — By a local & personal Act, transfers of 
debentures were to bo by indorsement by deed & 
in a given form, & were to be entered in the books 
of the CO., &; “ after such entry, but not till then, 
the assignee was to be entitled to the benefit ” : — 
Held : this did not apply to a transfer by act of 
law, as in the case of bkpey. — Lane v. Smith 
(1851), 14 Beav. 49 ; 18 L. T. O. S. 3 ; 15 Jur. 
735 ; 51 E. R. 205. 

.] — Compare Part IX., Sect. 14, sub-sect. 1, 

ante. 

B Rights and Liabilities of Lenders. 

Compare Part TX., Sect. 4, ante. 

8633. Money lent after company’s borrowing 
powers exhausted — Subrogation to rights of repaid 
creditors.] — The principle of equity whereby a 
person who makes a loan to a co. with limited 
borrowing powers, after those powers have been 
exceeded, is entitled to be subrogated to the rights 
of a creditor of the co. whose debt has been paid 
out of the loan, is not confined to debts or liabilities 
incurred previously to the loan, but extends to 
bond fide debts or liabilities aceming subsequently 
t/O the date of the loan. 

An equitable claim, acquired by subrogation, 
against a co., in accordance with this princixde, is 
itself a liability of the co. within the meaning of 
the principle. 

W, having advanced to a co., whose borrowing 
powers were limited to £25,000, a larger amount 
than £25,000, obtained a judgment against the co. 
for the £25,000, & so much of the sums advanced 
as was employed in tlie payment of debts or 
liabilities of the co. properly payable by them : — 
Held : W. was not entitled to be subi*ogated to 
the rights of creditors whose debts or liabilities 
had been jjaid out of the £25,000, inasmuch ets 
at the time the £25,000 was the money of the co., 
& not of W., & those debts <Sc liabihties had not 
been paid by the money of W. — Wenlock 
(Baroness) v. River Dee Co. (1887), 19 Q. B. U. 
155 ; 50 L. J. Q. B. 589 ; 57 L. T. 320 ; 35 W. R. 
822 ; 3 T. L. R. 603, C. A. 

Annotations: — X!onsd. Kedman u. Rymer (1889), GO L. T. 

385 ; Re Wrexham, Mold & Coiiirnh’s Quay By., [1899] 

1 Ch. 440. Refd. Re Birkbock Permanent Beuellt Bldgr. 

Soc., [1912] 2 Oh. 183 ; Reversion Fimd & Iiiscc. v. 

Maison Cosway, [1913] 1 K. B. 384. 

.] — Compare No. 8408, ante. 

8634. Priorities — As between lenders & judg- 
ment creditors.] — ^A co. incorporated for the pur- 
pose of erecting a pier & other works, was autho- 
rised by their Act of Parliament to raise a certain 
capital by the issue of shares & a further sum by 
mtges. The co. granted mtges. of their rates, 
tolls, & duties in the form prescribed by the Act. 
Other creditors of the co. afterwards brought 
actions against the co., & obtained judgments, &; 


threatened to sue out writs of elegit, So take 
session of the lands of the co., from which the 
rates, toUs, &; duties were to arise. The co. then 
obtained an Act of Parliament, authorising them 
to sell their land to pay their debts. The mtges. 
filed a bill to restrain the judgment creditors from 
taking possession of the lands, & praying for a 
declaration that their mtges, formed the first lien 
on the lands of the co. A general demurrer by a 
judgment creditor for want of equity was allowed. 
— Perkins v. Deptford Pier Co. (1843), 13 Sim. 
277 ; 12 L. J. Ch. 212 ; 60 E. R. 108 ; sub nom. 
Perkins v. Pritchard, 2 Ry. & Can, Cas. 95 ; 
7 Jur. 29. 

8636. Remedies — Action — When action lies — 
Effect of provisions of special Act.] — The Herne 
Bay Pier Act, 6 & 7 Will. 4, c. cxii., by sect. 9, 
enables the co. to borrow money on bond, under 
their common seal, & the money is to be made 
payable in such manner, at such time, & at such 
rate of interest, as they shall think proper, & the 
rents & profits of the undertaking are to be a 
security for the money so borrowed, with interest, 

6 all bondholders shall be equally entitled to a 
claim or lien on the rents &■ profits in proportion 
to the sums thereby secured, & without any pre- 
ference by reason of the priority of date of any 
such securities, or any other account whatever : — 
Held : this clause did not prevent a creditor, to 
whom the co. had given a bond under their 
common seal, conditioned for the payment of the 
principal money at a fixed day, & interest in the 
meantime, from suing the co. for the penalty of 
that bond ; the clause at the end of the sect, only 
applying to i)revent a creditor recovering under 
his judgment in preference to others. — Bolckow 
V. Herne Bay I^er Co. (1852), 1 E. & B. 74 ; 

7 Ry. & Can. Cas. 231 ; 22 L. J. Q. B. 33 ; 20 
L. T. O. 8. 79 ; 17 Jur. 260 ; 118 E. R. 364 ; sub 
nom. Balkow v. Herne Bay Pier Co., 1 W. K. 34. 

Annotation : — Mentd. Great Southern & Western Ily. v. 

Corry & Turquaud (1867), 15 W. R. 650. 

8636. Sale — When court may order.]— A 

CO. was formed under a deed of settlement, its 
object & business being the purchase of the 
exliibition buildings in Hyde Park & the recon- 
struction thereof on another site, & the forming 
& maintaining of conservatories, parks, & museums 
for the illustration & advancement of the aHs, 
sciences, & manufactures & the cultivation of a 
refined taste among all classes of the community. 
The CO. was subsequently incorporated by statute 
40 & 41 Viet. c. cxvii. & empowered to issue 
debentures, the debenture-stock the interest 
thereon being the first charge on the undertaking 
& jiroperty of the co. There had been default, & 
a receiver & manager had been appointed in a 
debenture-holder’s action : — Held : under its 
special Acts the co. had power to sell its land & 
undertaking, & therefore it was not a co., like a 
railway co., in which the public had any rights or 
interest, & the ct. had jurisdiction to order a sale 
of the undertaking & property. — Saunders v. 
Bevan (1912), 107 L. T. 70 ; 28 T. L. R. 618 ; 56 
Sol. Jo. 666, H. L. ; affg. S. C. sub nom. Re Crystal 
Palace Co., Fox v. The Co, (1911), 104 L. T. 
898, C. A. 


Sub-sect. 11. — Winding up. 
Compare Part IX., Sect. 15, ante. 
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